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JENNINGS  V.  LINCOLN  NAT.  BANK. 

(Supreme  Ourt,  Appellate  Term,  First  Department.     March  17,  1915.) 

L  Banks  and  Banking  ^=5>154 — Deposits — Sufficiency  of  Evidence. 

In  an  action  by  a  depositor  against  the  bank,  evidence  held  insufficient 
to  sustain  a  verdict  finding  that  the  entries  of  two  separate  deposits  of 
the  same  amount  on  the  passbook  and  duplicate  slips  of  the  depositor  and 
on  the  loose-leaf  ledger  of  the  bank  were  erroneous,  and  that  there  was 
only  one  deposit  of  that  amount 

[Ed.  Note. — For  other  cases,  see  Banks  and  Banking,  Ont  Dig.  SI  502- 
512,  515,  516,  518-583 ;  Dec.  Dig.  <d=B>154.] 

2.  Witnesses  ^=»255 — ^Refbeshinq  Memobt — ^Personal  Knowledge. 

It  was  error  for  the  court  to  permit  the  assistant  cashier  of  a  bans, 
who  had  stated  that  he  had  no  personal  knowledge  of  the  transaction,  to 
testify,  after  refreshing  his  recoUectioiK  by  the  inspection  of  a  book  in 
which  he  did  not  make  the  entries,  that  plaintiff  had  not  made  a  deposit 
in  the  bank  on  a  certain  day,  as  she  claimed. 

[Ed.  Note. — ^For  other  cases,  see  Witnesses,  (3ent  Dig.  §§  874-890 ;  Dec. 
Dig.  C=>255.] 

3.  Appeal  and  Ebbob  ^=»1050— Pbejudiolal  Ebbob — Admission  of  Evidence. 

The  admission  of  that  evidence  was  highly  prejudicial,  where  the  de- 
posit claimed  by  plaintiff  had  been  entered  in  her  passbook  and  on  the 
bank  loose-leaf  ledger,  and  the  bank,  though  claiming  those  entries  to 
have  been  erroneously  made,  did  not  produce  the  witnesses  who  made 
them  to  explain  the  error. 

[Ed.  Note. — For  other  cases,  see  Appeal  and  Error,  CJent  Dig.  §{  1068, 
1069,  4153-4157,  4166;  Dec.  Dig.  «=»1050.] 

Bijur,  J.,  dissenting. 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Fifth  Dis- 
trict. 

Action  by  Mary  W.  Jennings  against  the  Lincoln  National  Bank. 
Judgment  for  defendant,  and  plaintiff  appeals.  Motion  for  reargu- 
ment  upon  the  appeal  granted,  judgment  reversed,  and  new  trial  or- 
dered. 

Argued  January  term,  1915,  before  GUY,  BIJUR,  and  GAV- 
EGAN,  JJ. 

Charles  A.  Taussig,  of  New  York  City,  for  appellant. 
Dittenhoefer,  Gerber  &  James,  of  New  York  City,  for  respondent. 

^=»For  otlier  cases  see  same  topic  A  KEY-NUMBER  in  all  Key-Numbered  Digests  lb  Indexes 
152  N.Y.S.— 1 
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GUY,  J.  [  1  ]  The  motion  for  a  reargument  herein  is  granted.  The 
controversy  is  as  to  whether  there  were  two  deposits,  of  $300  each, 
made  by  plaintiff  in  defendant  bank,  one  on  the  7th  day  of  May, 
1908,  and  the  other  on  the  15th  day  of  May,  1908,  or  whether  there 
was  but  one  deposit  of  such  amount.  The  defendant  conceded  in 
open  court  that  a  deposit  of  $300  had  been  made  by  plaintiff  on  May 
15,  1908,  upon  bein^  confronted  with  documentary  evidence  in  the 
form  of  a  duplicate  deposit  slip  of  that  date,  signed  by  an  authorized 
employe  of  the  bank,  with  whom  plaintiff  testifies  she  left  the  money 
for  deposit  after  banking  hours.  Plaintiff  also  introduced  in  evi- 
dence her  bank  deposit  book,  in  which  there  appears  an  entry,  under 
date  of  May  7,  1908,  of  another  deposit  of  $300.  The  defendant  de- 
nied that  there  was  any  deposit  made  on  May  7,  1908,  of  any  amount, 
claiming  that  the  entry  of  a  deposit  of  $300  cm  that  date  in  plain- 
tiff's deposit  book,  and  a  similar  entry  in  the  loose-leaf  ledger  kept  by 
defendant,  was  erroneously  made,  and  that  said  deposit  was,  as 
matter  of  fact,  the  deposit  made  by  plaintiff  after  banking  hours  on 
May  15,  1908.  In  support  of  this  contention,  defendant  introduced 
evidence  as  to  the  method  of  receiving  and  recording  deposits  which 
prevailed  in  the  bank,  and  further  evidence  to  the  effect  that  during 
the  month  of  May,  1908,  there  was  no  difference  in  the  balancing  of 
the  books  of  the  bank  of  an  amount  of  $300,  or  thereabouts,  and  urged 
that,  had  plaintiff  made  two  deposits  of  $300,  and  been  credited  with 
one  such  amount,  of  necessity  the  books  would  not  have  balanced,  and 
would  have  shown  a  difference  of  $300.  This  contention  of  defendant 
is  not  entirely  convincing,  because,  through  an  erroneous  crediting  of 
the  deposit  of  May  7th  to  the  account  of  another  depositor,  the  books 
would  have  balanced. 

Plaintiff  further  meets  this  contention  of  defendant  by  producing 
written  evidence  of  her  deposit  in  the  form  of  a  duplicate  deposit  slip, 
crediting  her  with  a  deposit  of  $300  as  of  May  7,  1908,  which  she  tes- 
tified was  given  to  her  by  defendant's  assistant  cashier  a  considerable 
time  subsequent  to  May  15,  1908,  after  the  assistant  cashier  had  com- 
municated with  the  clerks  in  the  bookkeeping  department  and  obtained 
the  information  set  forth  in  the  duplicate  deposit  slip.  The  assistant 
cashier  testifies  that  he  sent  the  slip  up  to  the  bookkeeping  department, 
apparently  with  only  the  name  of  the  plaintiff  depositor  written  there- 
on, and  received  from  that  department  the  information  from  which  he 
finally  made  out  or  completed  the  sHp  which  he  delivered  to  plaintiff. 
When  asked  where  the  clerks  in  the  bookkeeping  department  would 
go  to  get  such  information,  he  testified,  although  he  had  previously 
stated  that  he  had  no  personal  knowledge  in  the  matter,  that  they 
would  go  to  the  teller's  ledger.  The  clerk  who  received  the  slip  in  the 
bookkeeping  department  and  furnished  the  information  to  the  assistant 
cashier  was  not  called  as  a  witness,  nor  was  his  absence  accounted  for. 
The  evidence  does  not  disclose  whether  he  got  his  information  from 
the  teller's  ledger  or  from  an  inspection  of  an  original  deposit  slip. 
The  president  of  the  bank,  Mr.  Warren,  testified  as  follows : 

"The  modus  operandi  of  receiving  a  deposit  from  ladies  Is  that  it  goes  to 
the  receiving  teller  on  the  female  side  of  the  bank,  where  there  is  a  separate 
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window.  He  receives  the  deposit  and  enters  it  In  the  passbook,  and  the  de- 
poeit  ticket  is  checked  by  an  assistant,  who  enters  it  in  the  teller's  deposit 
book,  then  the  deposit  ticket  is  sent  to  our  bookkeeping  department,  which  is 
OD  an  npper  floor,  and  is  entered  into  a  dally  balance  ledger  of  v)hich  there 
U  a  daily  proof  taken.  The  deposit  ticket  then  goes  to  the  original  book  of 
entry,  known  as  the  'teller's  ledger.'  The  deposit  slip  is  then  entered  into  a 
dep(xsit  book,  known  as  the  'book  of  deposit  entries'  in  the  bookkeeping  de- 
partment, run  by  a  third  man  or  assistant,  known  as  a  'debit  and  credit  clei'k/ 
Then  it  is  filed  away  and  retained  in  the  bank  records  of  the  deposits  of 
the  day." 

It  is  hardly  conceivable  that,  under  the  system  of  daily  balancing 
of  books  which  prevails  in  banks,  an  erroneous  entry  in  the  loose-leaf 
ledger  and  in  the  teller's  deposit  book,  referred  to  by  the  president 
of  the  bank,  could  have  been  made  on  May  15,  1908,  or  on  the  morn- 
ing of  May  16,  1908,  erroneously  crediting  plaintiff  with  a  deposit  as 
of  May  7,  1908 ;  but,  assuming  that  such  a  thing  is  possible,  it  is  not 
credible,  in  the  absence  of  further  explanation,  that  a  second  error 
of  the  kind  could  have  been  committed,  after  the  controversy  had 
arisen  as  to  whether  there  were  one  or  two  deposits,  by  still  another 
clerk,  on  whose  information  the  assistant  cashier  made  out  a  dupli- 
cate deposit  slip  as  of  May  7th.  At  least  the  testimony  of  each  one 
of  the  clerks  connected  with  such  erroneous  entries  is  essential  to  the 
proper  disposition  of  the  case.  The  evidence  is  vague  and  unsatis- 
factory as  to  who  made  the  original  entry  in  plaintiff's  deposit  book ; 
the  witness  Witter,  apparently,  having  merely  initialed  the  entry  with 
the  letter  "W/*  The  clerk  or  assistant  who  made  the  entry  in  the 
deposit  book  originally  should  have  been  called  as  a  witness,  or  his  ab- 
sence accounted  for ;  also  the  clerk  who  kept  the  loose-leaf  ledger  and 
made  the  alleged  erroneous  entry  in  that  book.  No  reasons  were  given 
for  the  failure  to  produce  these  witnesses. 

[2,3]  The  learned  trial  judge  committed  reversible  error,  which,  in 
the  light  of  all  the  evidence,  was  highly  prejudicial  to  plaintiff's  case, 
in  allowing  the  assistant  cashier,  Stebbing,  over  plaintiff's  objection 
and  exception,  to  give  the  following  testimony: 

"Q.  Now,  look  at  that  book  and  tell  me  whether  or  not,  after  your  recol- 
lection has  been  refreshed,  this  lady,  the  plaintiff,  made  a  deposit  in  your 
bank  on  the  7th  day  of  May,  1908.    A.  She  did  not" 

The  witness  having  previously  testified  that  he  had  no  personal 
knowledge  or  recollection  whatever  in  connection  with  the  trans- 
action, and  did  not  make  any  of  the  entries  in  the  book,  the  admission 
of  this  evidence  was,  in  effect*,  permitting  the  witness  to  assume  the 
function  of  the  jury  in  determining  the  only  vital  issue  in  the  case. 

To  properly  dispose  of  this  unfortunate  controversy,  it  is  essential 
that  all  doubt  as  to  the  actual  occurrences  should,  as  far  as  possible, 
be  removed,  and  all  material  evidence  produced.  For  this  purpose  a 
new  trial  is  necessary. 

The  judgment  must  therefore  be  reversed,  and  a  new  trial  ordered, 
with  costs  to  the  appellant  to  abide  the  event 


GAVEGAN,  J.,  concurs. 

The  question  whether  the 
:rror  of  its  bookkeeping  d 
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submitted  to  the  jury.  Indeed,  counsel  agreed  to  submit  the  case 
without  any  summing  up,  solely  on  the  charge  of  the  court,  to  which 
no'  exception  was  taken.  There  appears,  it  is  true,  to  have  been  a 
technical  error  committed  in  permitting  a  witness,  on  behalf  of  the 
defendant,  to  testify  apparently  to  his  conclusion  that,  after  looking 
at  a  certain  book,  plaintiff  had  made  no  deposit  in  the  bank  on  May 
7th,  and  this  he  did,  after  saying  that  his  "recollection  had  been  re- 
freshed" by  looking  at  the  book.  But  it  is  quite  clear  that,  while  the 
question  was  loosely  put  and  the  answer  apparently  improper,  the 
witness  was  manifestly  testifying  as  to  the  significance  of  bookkeeping 
entries,  because  he  had  already  said  that  he  had  no  personal  knowl- 
edge of  the  transaction,  and  the  next  question,  to  which  no  objection 
was  taken,  was  "If  any  deposits  were  made,  tliey  would  appear  in  that 
book  in  red  ink  ?"  to  which  the  witness  answered,  "Yes."  My  review 
of  the  testimony  leads  me  to  the  conclusion  that  plaintiff  failed  to 
make  out  her  case  by  inability  or  unwillingness  to  sufficiently  identify  a 
deposit  other  than  the  one  of  May  15th,  and  by  contradictory  statements 
in  that  regard. 

Under  such  circumstances,  I  think  that  the  verdict  of  the  jury  was 
in  accordance  with  the  evidence,  and  that  the  apparent  error  in  the 
matter  of  testimony  was  negligible,  and  did  not  affect  the  result.  I 
think,  therefore,  that  the  judgment  should  be  affirmed. 


(166  App.  Dlv.  517) 

GIBBS  V.  BCNICKERBOCKER  SAVINGS  &  LOAN  CO. 

(Supreme  Court,  AppeUate  Division,  Second  Department    March  5,  1915.) 

1.  Banks  and  Banking  ^=»290— Savings  Banks — Payment  of  OFtiiciAiii. 

Where  a  contract  for  legal  services  to  be  rendered  a  savings  bank  pro- 
vided for  payment  of  a  sum  which  would,  with  the  other  operating  ex- 
penses of  the  bankf  exceed  the  statute  limiting  the  operating  expenses  of 
such  institutions  to  2^  per  cent,  ofi  the  total  amount  of  dues  actually 
received  and  credited  to  the  members  and  dividends  duly  apportioned, 
plaintiff,  having  rendered  services,  may  recover  an  amount  equal  to  the 
difference  between  the  amount  limited  by  statute  and  the  sum  paid  for 
other  operating  expenses  during  the  year. 

[Ed.  Note. — For  other  cases,  see  Banks  and  Banking,  Cent  Dig.  (f 
1129,  1132%  ;   Dec.  Dig.  <8=>290.] 

2.  Assignments  ^=^1 — What  Constitutes. 

Where  plaintiff,  who  was  an  official  of  and  attorney  for  a  savings  hank, 
and  other  officials,  agreed  that,  in  consideration  of  the  treasurer's  sur- 
render of  stock  to  the  company  for  cancellation,  they  would  out  of  their 
salaries  make  certain  payments,  and,  in  event  their  salaries  did  not  reach 
a  given  amount,  would  make  the  payments  individually,  there  was  no  as- 
signment of  plaintiff's  salary,  and  he  was  the  real  party  in  interest  in  an 
action  to  recover  compensation  for  services. 

[Ed.  Note. — For  other  cases,  see  Assignments,  Cent  Dig.  S  61;  Dec. 
Dig.  <8=5>31.] 

3.  Banks  ano  Banking  ^=»307 — Savings  Banks — Mebgeb — Agbeembnts. 

Where  stock  of  a  savings  bank  was  surrendered  and  canceled,  so  as  to 
increase  its  assets,  a  merger  agreement,  approved  by  the  superintendent 

^s»For  oth«r  cases  see  same  topic  it  KBT-NUMBBR  in  all  Key-Numbered  Digeets  ft  Indexes 
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of  banks,  wlio  nnderetood  the  way  tbe  assets  were  increased,  is  not  in- 
Talid,  as  the  result  of  fraud  or  conspiracy. 

[ikL  Note.— For  other  cases,  see  Banks  and  Banking,  Cent  Dig.  (t  126, 
1212;  Dec.  Dig.  4=>307.] 

Appeal  from  Trial  Term,  Westchester  County. 

Action  by  Herbert  H.  Gibbs  against  the  Knickerbocker  Savings  & 
Loan  Company.  From  an  order  dismissing  counterclaims,  and  direct- 
ing verdict  in  plaintiffs  favor,  defendant  appeals.     Affirmed. 

See,  also,  164  App.  Div.  951,  149  N.  Y.  Supp.  1084. 

Argued  before  JENKS,  P.  J.,  and  THOMAS,  CARR,  RICH,  and 
PUTNAM,  JJ. 

T.  A.  McCarthy,  of  New  York  City,  for  superintendent  of  banks. 
Lee  Parsons  Davis,  of  White  Plains,  for  respondent. 

RICH,  J.  The  plaintiff  brought  this  action  to  recover  $5,000  for 
legal  services  rendered  the  defendant,  commencing  February  1,  1909, 
and  continuing  for  two  years.  His  retainer  is  shown  by  a  resolution 
of  defendant's  directors,  adopted  February  20,  1907,  and  read  and 
approved  by  the  stockholders  of  the  company  at  their  annual  meeting 
thereafter  held.  Second,  for  a  balance  of  $1,850,  alleged  to  be  due 
him  for  services  rendered  defendant  as  its  secretary  from  Febru- 
ary 1,  1906,  to  February  1,  1910.  The  amended  answer  alleges  three 
separate  defenses  to  each  alleged  cause  of  action — the  first  being 
based  upon  the  provisions  of  the  Banking  Law  (Consol.  Laws,  c.  2), 
limiting  the  operating  expenses  of  savings  and  loan  companies  to 
2%  per  centum  of  the  total  amount  of  dues  actually  received  and  cred- 
ited to  its  members  and  dividends  duly  apportioned  and  credited 
thereon;  second,  that  the  plaintiff  is  not  the  real  party  in  interest; 
and,  third,  that  the  plaintiff,  with  other  officers  and  directors  of  de- 
fendant, entered  into  and  carried  out  a  conspiracy  to  deceive  the  su- 
perintendent of  banks  and  to  defraud  the  defendant  and  its  stockhold- 
ers. Two  counterclaims  are  pleaded,  based  upon  allegations  that  the 
sum  of  $5,850,  received  by  plaintiff  as  salary  and  compensation  in 
1906,  1907,  1908,  and  1909,  was  obtained  fraudulently  and  in  vio- 
lation of  his  duty  as  one  of  defendant's  directors  and  trustees,  and 
in  vioiation  of  the  provisions  of  the  Banking  Law  limiting  defendant's 
operating  expenses. 

The  defendant  was  closed  by  the  superintendent  of  banks  on  May 
20,  1911.  In  August  following,  plaintiff  presented  his  verified  claims 
to  the  superintendent,  who  rejected  them,  and  this  action  was  there- 
upon commenced.  At  the  close  of  the  evidence,  plaintiffs  counsel 
moved  for  a  direction  of  a  verdict,  and  defendant  asked  that  the  com- 
plaint be  dismissed.  It  was  stipulated  that  the  decision  of  the  motions 
be  made  by  the  court,  "such  decision  to  have  the  same  force  and  ef- 
fect as  though  it  were  now  rendered  and  a  verdict  directed  to  be  en- 
tered accordmgly." 

The  court  later  denied  defendant's  motions  to  dismiss,  and  granted 
plaintiff's  motion  to  direct  a  verdict  to  the  extent  of  $877.68  earned  in 

#s>For  othar  caMS  u—  Mune  topic  St  KBY-NUMBER  in  ftU  Kay-Numbwed  DlffesU  A  Ivdexea 
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the  year  1909,  $885.98  earned  in  the  year  1910,  and  $208.33  for  the 
month  of  January,  1911,  with  interest,  such  amounts  representing  in 
each  of  said  years  the  difference  between  defendant's  operating  ex- 
penses and  said  2V^  per  centum  limitation;  the  defendant's  liability 
to  plaintiff  exceeding  such  sums,  but  a  recovery  being  limited  thereto 
by  the  statute.  Recovery  sought  for  the  years  1906,  1907,  and  1908 
was  denied,  upon  the  ground  that  in  each  of  those  years  the  operating 
expenses  exceeded  the  statutory  limitation,  and,  although  the  salary 
and  compensation  was  earned  and  unpaid,  no  recovery  therefor  could 
be  had.  The  plaintiff  was  also  given  judgment  dismissing  upon  the 
merits  the  counterclaims  set  up  in  the  amended  answer.  From  the 
order  and  judgment  accordingly  entered,  this  appeal  is  taken. 

[1,2]  Upon  the  trial  the  defendant  contended  that,  inasmuch  as 
its  operating  expenses  for  the  five  years  covered  by  the  transaction, 
considered  as  a  whole,  exceeded  the  statutory  2^^  per  centum  limita- 
tion, the  payment  or  allowance  of  plaintiff's  claimed  arrears  of  salary 
and  compensation  would  be  illegal,  and  was  prohibited  by  the  statute. 
The  learned  trial  court  overruled  this  contention,  holding  that  the 
statute  did  not  prohibit  the  payment  to  plaintiff  of  an  amount  equal 
to  the  difference  between  the  amount  limited  by  the  statute  and  a  less 
sum  paid  by  defendant  for  other  operative  expenses  in  each  year  in 
which  such  operating  expenses  were  less  than  such  limitation.  This 
legal  conclusion  was  correct.  At  the  time  Black,  defendant's  treas- 
urer (to  meet  the  requirement  of  the  superintendent  of  banks  that 
the  assets  of  the  Knickerbocker  Company  should  be  increased  $10,000 
as  a  condition  of  his  approving  the  proposed  merger  of  the  Prov- 
ident Company  with  it),  canceled  and  surrendered  $10,000  of  the 
Knickerbocker  Company's  class  C  prepaid  stock,  owned  by  his  moth- 
er and  himself,  the  plaintiff,  then  defendant's  secretary,  with  Moly- 
neaux,  its  president,  and  Gerken,  one  of  its  directors,  entered  into  an 
agreement  with  him  which,  after  reciting  the  facts  in  a  long  preamble, 
provided : 

''And  the  said  Gerken,  Molyneaux,  and  Glbbs,  in  consideration  of  the  facts 
recited  in  the  preamble  hereto,  and  of  the  foregoing  agreement  of  said  Black, 
as  well  as  for  the  benefit  to  them  thereby  accruing,  do  hereby  covenant  and 
agree  to  and  with  the  said  Black  that,  upon  the  gift  and  surrender  of  the 
stock  as  aforesaid,  the  salary  or  salaries  received  by  them,  or  either  of 
them,  as  officers  or  agents  of  said  Knickerbocker  Savings  ft  Loan  Company 
during  the  five  years  ensuing  next  after  the  filing  of  the  papers  in  the  above- 
mentioned  merger,  as  aforesaid,  shall  be  immediately  applied  by  them,  and 
each  of  them,  so  receiving  such  salary  or  salaries,  to  the  reimbursement  of 
said  Black,  to  the  par  value  of  said  stock,  to  wit:  Ten  thousand  dollars  ($10,- 
000)  and  the  interest  thereon  at  six  per  centum  (6%)  per  annum  from  and 
after  the  filing  of  said  papers,  as  aforesaid,  interest  computed  semiannually ; 
said  Gerken,  Molyneaux,  and  Gibbs  hereby  assigning  said  salaries,  to  the  ex- 
tent named,  to  said  Black.  And  the  said  Gerken,  Molyneaux,  and  Gibbs  do. 
for  the  consideration  aforesaid,  also  covenant  and  agree  to  and  with  the  said 
Black  that  they  will  personally  guarantee  the  reimbursement  of  said  Black  of 
said  sum  of  ten  thousand  dollars  ($10,000)  and  Interest,  within  the  said  term 
of  five  years,  if  said  sum  shall  not  be  paid  from  salaries  as  above  set  forth, 
to  the  extent  of  the  sum  of  seventy-five  hundred  dollars  ($7,500.00)  and  in- 
terest thereon,  interest  computed  semiannually.'* 

The  defendant  contends  that  this  agreement  operated  to  divest  plain- 
tiff of  all  his  interest  in  the  salary  and  compensation  sued  for,  and 
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vested  the  legal  title  thereto  in  Black,  who  alone  could  maintain  an 
action  to  recover  the  same.  This  contention  was  correctly  overruled 
by  the  learned  trial  court.  It  is  clear,  I  think,  from  the  language  used 
in  such  instrument,  that  Black  was  not  entitled  under  its  provisions 
to  plaintiff's  salary  and  compensation  in  any  event  until  it  was  actually 
earned  and  received  by  him.  The  agreement  is  limited  in  express  terms 
to  turning  it  over  to  Black  when  it  shall  have  been  received  by  plain- 
tiff. It  was  to  pass  through  his  hands  and  be  applied  by  him,  when 
received.  The  parties  to  the  agreement,  and  the  learned  trial  court, 
so  construed  it.  No  notice  was  given  to  the  company  to  pay  such  sal- 
ary when  earned  to  Black,  and  he  never  made  any  claim  of  a  right 
to  its  payment  by  the  company  direct  to  him.  Three  payments  of 
$1,250  each  were  made  to  plaintiff  by  the  company  after  such  agree- 
ment became  operative,  and  by  him  turned  over  to  Black  and  receipts 
therefor  taken.  Black  had  no  remedy  or  cause  of  action  against  the 
company  for  such  salary.  His  cause  of  action  for  nonpayment  to 
him  was  against  the  plaintiff  upon  his  contract  agreement.  As  to 
the  cause  of  action  asserted  by  plaintiff  in  this  action,  he,  and  not 
Black,  is  the  real  party  in  interest.  The  defendant*s  contention  in 
this  respect  is  without  merit,  and  is  not  supported  by  the  authorities 
it  cites  to  maintain  its  arguments;  the  facts  therein  distinguishing 
them  from  the  case  at  bar. 

[3]  The  evidence  is  insufficient  to  establish  defendant's  contention 
upon  which  its  third  defense  and  counterclaims  are  based,  namely,  that 
the  agreement  evidences  fraud  and  a  conspiracy  to  defraud,  and  is 
not  sufficient  to  justify  the  submission  of  such  question  to  the  jury, 
or  warrant  a  recovery  against  the  plaintiff  for  payments  actually 
made  him.  It  is  contended  in  this  connection  that  the  plaintiff  de- 
ceived the  superintendent  by  representing  to  him  that  the  assets  of 
the  Knickerbocker  Company  would  be  and  later  had  been  increased 
pursuant  to  requirement,  by  a  cash  payment  constituting  a  donation 
of  $10,000,  and  that  the  superintendent,  misled  by  such  representa- 
tion and  assuming  it  to  be  true,  was  thereby  induced  to  give  his  ap- 
proval to  the  proposed  merger  of  the  two  companies.  This  conten- 
tion entirely  overlooks  the  uncontradicted  fact  that,  before  such  ap- 
proval was  given,  the  superintendent  caused  an  examination  of  the 
transaction  to  be  made  by  one  of  his  examiners,  who,  as  he  conceded 
in  his  letter  of  March  6,  1906,  informed  him  that  he  had  examined 
the  books  of  the  company,  which  "showed  that  11  certificates  of  paid- 
up  stock  of  said  association,  amounting  to  $10,000,  had  been  charged 
up  as  withdrawn  and  the  amount  credited  to  reserve  or  some  similar 
fund."    He  then  says: 

''Of  course,  if  these  certificates  are  canceled,  as  they  should  have  been  and 
must  be,  the  result  obtained,  so  far  as  a  statement  of  assets  and  liablUties  is 
concerned,  would  be  the  same  as  if  the  cash  had  been  paid  In.'' 

And  in  a  letter  written  the  next  day,  the  7th,  referring  to  the  flat- 
ter, he  says : 

"According  to  Mr.  Allen's  statement,  the  $10,000  was  not  paid  in  cash. 
*    *    *    The  merger  agreement  was,  of  course,  approved  by  me." 
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The  superintendent,  being  thus  shown  to  have  had  full  knowledge 
of  the  actual  transaction,  cannot  have  been  misled  or  deceived,  or  his 
approval  induced,  thereby. 

The  exceptions  do  not  present  reversible  error.  They  are  without 
merit,  and  the  judgment  and  order  must  be  affirmed,  with  costs.  All 
concur. 


MARTIN  ▼.  CITY  OF  NEW  YORB:. 

(Supreme  Court,  Appellate  Division,  First  Department     February  15,  1915.) 

X.  Trial  ^=:>159 — Dismissal — Nature  and  Grounds. 

In  plaintiff's  suit  against  a  city  for  salary,  where  he  consented  that  the 
trial  Judge  should  determine  matters  of  fact  involved  in  the  question  of 
his  abandonment  of  his  position  and  waived  its  submission  to  the  jury, 
and  the  trial  Judge  dismissed  the  complaint,  though  he  should  have  di- 
rected a  verdict,  plaintiff  was  not  entitled  to  a  reversal  by  showing  a  ques- 
tion of  fact  which,  but  for  his  waiver,  should  have  been  submitted  to  the 
Jury,  unless,  as  a  matter  of  law,  there  should  have  been  a  verdict  in  his 
favor. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent  Dig.  §§  341,  359-367 ;  Dea 
Dig.  <g=>159.] 

2.  Municipal  Corporations  ^=»165 — Officer's  Action  for  Salary — Sur- 
FiciENCT  of  Evidence — Abandonment  of  Office. 

In  an  action  against  a  city  for  salary  after  discharge,  evidence  held 
to  raise  a  question  of  fact  whether  plaintiff  had  not  abandoned  his  posi- 
tion and  acquiesced  in  his  discharge,  so  that  any  right  thereafter  was  not 
a  right  to  salary. 

[Ed,  Note. — For  other  cases,  see  Municipal  Corporations,  Cent  Dig.  Si 
373,  374;    Dec.  Dig.  «=»165.] 

8.  Appeal  and  Error  «=»120— Allowance  of  Appeal  to  Court  of  Appeals 
—Question  of  Fact. 

In  such  action,  plaintiff's  right  to  salary  to  the  date  when  he  learned 
that  no  change  would  be  made  in  the  order  abolishing  his  office,  in  view 
of  evidence  presenting  a  question  of  fact  as  to  whether  he  did  not  under- 
stand before  that  date  that  his  position  was  abolished,  and  where  his 
salary  for  such  time  was  an  insignificant  part  of  his  entire  claim,  in- 
volving not  so  much  the  consideration  of  general  principles  of  law  as  of 
the  rights  of  the  parties  under  a  peculiar  state  of  facts,  not  likely  to  be 
repeated,  was  not  such  as  to  Justify  the  allowance  of  an  appeal  to  the 
Court  of  Appeals  after  unanimous  affirmance  by  the  Appellate  Division  of 
a  dismissal  of  the  complaint 

[Ed.  Note. — For  other  cases,  see  Appeal  and  Error,  Cent.  Dig.  §§  840- 
862,  864,  865;   Dec.  Dig.  <g=>120.] 

Action  by  Wisner  B.  Martin  against  the  City  of  New  York.  A 
judgment  dismissing  the  complaint  was  unanimously  affirmed  by  the 
Appellate  Division  (150  N.  Y.  Supp.  1096),  and  plaintiff  applies  to  a 
judge  of  the  Court  of  Appeals  for  leave  to  appeal  to  such  court.  Ap- 
plication denied. 

See,  also,  151  N.  Y.  Supp.  1129. 

The  plaintiff  for  several  years  prior  to  April  19,  1906,  was  employed  as  a 
principal  assistant  en^neer  in  the  bureau  of  highways,  borough  of  Manhattan, 
city  of  New  York,  at  a  salary  of  $3,500  per  annum.  On  that  date  the  president 
of  the  borough  of  Manhattan  issued  an  order  for  the  reorganization  of  the 
working  force  of  the  bureau  of  highways,  in  respect  to  the  subdivision  thereof 
of  which  the  plaintiff  was  in  charge,  directing  that  such  subdivision  be  abol- 
ished, that  the  plaintiff's  subordinates  be  transferred  to  other  subdivisions 
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of  the  bureau,  and  the  work  foi-merly  performed  by  the  plaintiff  be  distributed 
among  other  persons  then  employed.  After  receiving  such  notice  of  reorgani- 
zation, the  plaintiff  sought  the  borough  president's  consent  to  be  transferred 
to  the  jurisdiction  of  the  board  of  water  supply  of  the  city  of  New  York, 
which  the  borough  president  refused  to  give. 

On  August  3,  1906,  the  plaintiff  made  a  written  demand  upon  the  borough 
president  that  his  (plalntifTs)  name  be  certified  to  the  municipal  civil  service 
commission,  of  the  city  of  New  York,  in  order  that  it  might  be  placed  upon 
a  list  of  those  employes  laid  off  from  any  department  for  lack  of  work  or  ap^ 
proprlation  and  entitled  to  preferment  in  reinstatement  within  a  year  in 
similar  positions  whenever  vacancies  existed  in  the  city's  service.  The  bor- 
ough president  also  refused  to  accede  to  this  demand,  and  shortly  thereafter, 
at  the  end  of  September,  1906,  the  plaintiff  obtained  employment  outside  of 
the  city's  service,  subsequently  leaving  the  city  of  New  York,  and  finally  es^ 
tablishlng  himself  in  the  practice  of  his  profession  in  the  city  of  Boston,  Mass. 

On  June  13,  1912,  he  filed  a  notice  of  claim  with  the  comptroller  of  the  city 
of  New  York,  demanding  payment  of  salary  from  July  1,  1906,  to  September 
24,  1906,  the  latter  being  the  date  upon  which  he  learned  that  the  borough 
president  would  not  consent  to  do  anything  for  him,  and  shortly  thereafter 
brought  an  action  in  the  City  Court  of  the  City  of  New  York  upon  this  claim. 
A  demurrer  thereto  was  intei^osed,  whereupon  the  court  consented  to  a  dis- 
continuance of  the  action. 

On  November  14,  1912,  plaintiff  filed  a  second  notice  of  claim  with  the 
comptroller,  demanding  payment  of  salary  from  June  18,  1906,  to  Novemt>er 
14,  1912,  on  the  theory  that  he  had  never  been  removed  from  the  service  of 
the  city  of  New  York.    Further  facts  appear  in  the  opinion. 

On  the  trial  of  the  action  in  the  Supreme  Court  the  complaint  was  dismissed, 
and  the  order  dismissing  the  complaint  was  unanimously  affirmed  by  the  Ap- 
pellate Division  of  the  Supreme  Court. 

George  W.  Elkins,  of  New  York  City,  for  plaintiff. 
Terence  Farley,  Asst.  Corp.  Counsel,  of  New  York  City,  for  de- 
fendant. 

CARDOZO,  J.  [1]  The  plaintiff  sued  for  $22,166.64,  with  inter- 
est. The  claim  is  for  salary.  It  is  not  for  damages  for  breach  of  the 
contract  of  employment.  One  of  the  questions  in  the  case  is  whether 
the  plaintiff  abandoned  his  position.  The  plaintiff  consented  that  the 
trial  judge  should  determine  any  matter  of  fact  involved  in  the  de- 
cision of  that  question,  and  waived  its  submission  to  the  jury.  The 
trial  judge  thereupon  dismissed  the  complaint.  It  would  have  been 
more  logical  to  have  directed  a  verdict;  but  the  error  of  form  is 
helpful  rather  than  hurtful  to  the  plaintiff.  I  do  not  think  the  plain- 
tiff is  entitled  to  prevail  now  by  showing  that  there  was  a  question 
of  fact  which,  if  it  had  not  been  for  his  waiver,  should  have  been 
submitted  to  the  jury.  He  cannot  prevail  unless,  as  a  matter  of  law, 
there  should  have  been  a  verdict  in  his  favor. 

[2]  Whatever  the  effect  of  the  order  of  April  19,  1906,  may  have 
been  in  its  inception,  I  am  entirely  clear  in  the  conviction  that  at 
least  after  September  24,  1906,  the  plaintiff  could  properly  be  found 
as  a  matter  of  fact,  if  not  as  a  matter  of  law,  to  have  abandoned  his 
position,  and  to  have  acquiesced  in  his  discharge.  Whatever  right 
he  ha^  from  that  time  on  was  not  a  right  to  salary.  His  employment 
at  the  McGraw  Building  from  October,  1906,  to  January,  1907 ;  his 
change  of  residence  to  Boston ;  his  employment  by  the  Stone  &  Web- 
ster Corporation  as  superintendent  of  the  Harvard  power  station  from 
April,  1907,  to  January  22,  1908;   his  change  of  residence  then  to 
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West  Norfolk,  Va.;  his  employment  by  the  Eustis  Smelting  Works 
at  that  place  until  May  22,  1908 ;  his  return  then  to  Boston ;  his  em- 
ployment by  J.  B.  Schaeffer  &  Co.  till  February  14,  1911 ;  his  resigna- 
tion from  that  service  to  enter  private  practice;  his  failure  to  make 
any  claim  for  reinstatement  during  all  those  years ;  his  testimony  that 
his  failure  was  due  to  the  fact  that  he  had  obtained  outside  employ- 
ment on  private  work,  and  found  it  more  congenial ;  and,  finally,  the 
fact  that  when  in  November,  1912,  he  made  for  the  first  time  a  claim 
for  compensation,  he  limited  it  to  the  period  beginning  July  1,  1906, 
and  ending  September  24,  1906 — ^all  these  circumstances  demonstrate, 
it  seems  to  me,  that  there  was  at  the  very  least  a  question  of  fact 
whether  he  understood  that  his  employment  was  at  an  end.  So  far 
as  tlie  determination  of  that  question  involved  any  element  of  fact, 
it  was  disposed  of  by  the  trial  judge  with  the  plaintiff's  consent,  and 
submission  of  the  question  to  the  jury  was  waived.  I  am  disposed 
to  think  that,  even  without  the  waiver,  it  could  properly  have  been 
disposed  of  as  a  question  of  law. 

[3]  The  plaintiff's  right  to  salary  during  the  brief  period  from 
July  1,  1906,  to  September  24,  1906,  is  more  doubtful.  If,  however, 
the  plaintiff's  claim  is  limited  to  that  period,  it  is  barred,  I  think,  by 
the  statute  of  limitations.  If  that  is  not  so,  however,  it  would  not 
alter  my  conclusion.  I  incline  to  the  view  that  there  was  enough  evi- 
dence to  present  a  question  of  fact  as  to  whether  the  plaintiff  did  not 
understand,  even  before  the  end  of  September,  that  his  position  was 
abolished,  and  that  he  had  been  ousted  from  the  service.  The  letter 
of  August  3,  1906,  has  some  significance  upon  that  issue.  The  later 
acts  which  I  have  already  mentioned  reflect  a  certain  light  upon  the 
plaintiff's  purpose  and  understanding  in  the  earlier  stages  of  the  con- 
troversy. Indeed,  his  anxiety  to  be  transferred  to  the  water  supply 
department  is  hardly  explicable  upon  any  theory  except  his  recogni- 
tion of  the  fact  that  his  old  position  had  been  abolished.  The  fact 
that  the  president  of  the  borough  wrongfully  refused  to  make  the 
transfer  did  not,  as  a  matter  of  law,  keep  the  old  position  alive.  The 
claim  for  salary  during  the  brief  period  from  July  1st  to  September 
24th  is,  however,  a  comparatively  insignificant  part  of  the  entire  claim. 
It  involves  the  consideration,  not  so  much  of  general  principles  of 
law,  as  of  the  rights  of  the  parties  under  a  very  peculiar  state  of 
facts — ^a  state  of  facts  not  likely  to  be  repeated.  It  is  not  of  such  a 
nature  as  to  justify  the  allowance  of  an  appeal.  Sciolina  v.  Erie  Pre- 
serving Co.,  151  N.  Y.  50,  45  N.  E.  371. 

I  do  not  now  determine  whether  the  plaintiff's  action  is  one  for 
services  within  the  meaning  of  subdivision  2  of  section  191  of  the 
Code  of  Civil  Procedure. 

The  application  for  leave  to  appeal  to  the  Court  of  Appeals  is  there- 
fore denied. 
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(166  App.  Div,  366) 

AJRONOWITZ  ▼.  WOOLLABD.     (No.  36/68.) 

(Supreme  Court,  Appellate  Division,  Third  Department    March  3,  1915.) 

Bbokbbs  ^s»102  —  Commission  —  False  Bepresentations  to  Pubchaseb^ 
Checks.  % 

Where  a  broker,  selling  property,  agreed  with  the  owner  that  his  com- 
pensation should  be  all  above  $12,000,  the  broker's  false  statement  to  the 
buyer,  accepting  the  property  a1^  that  price,  that  the  owner  would  not 
sell  for  leas  than  $12,500,  and  that  his  commission  was  2  per  cent.,  would 
not  defeat  the  broker's  right  of  action  on  defendant's  check  for  $500, 
turned  over  to  him  by  the  owner  as  agreed,  there  being  no  question  of  the 
value  of  the  property. 

[Ed.  Note.— For  other  cases,  see  Brokers,  Cent  Dig.  §  146;  Dec  Dig. 
«=5>1Q2.] 

Appeal  from  Albany  County  Court. 

Action  by  Max  Aronowitz  against  William  E.  Woollard.  ^  From  a 
judgment  for  defendant,  plauitiff  appeals.  Reversed,  and  judgment 
directed. 

Argued  before  SMITH,  P.  J.,  and  KELLOGG,  LYON,  HOW- 
ARD, and  WOODWARD,  JJ. 

Countryman,  Nellis,  Du  Bois  &  McDermott,  of  Albany  (Andrew  J. 
Nellis,  of  Albany,  of  counsel),  for  appellant. 

William  E.  Woollard,  of  Albany  (Michael  D.  Reilly,  of  Albany,  of 
counsel),  for  respondent. 

JOHN  M.  KELLOGG,  J.  The  plaintiff,  as  agent,  for  one  Cham- 
pagne, sold  to  the  defendant  certain  real  estate  for  $12,500,  receiving 
therefor  the  checks  of  the  defendant  drawn  to  Champagne,  one  of 
which,  for  $500,  was  thereupon  indorsed  and  turned  over  to  the  plain- 
tiff. Defendant  stopped  payment  of  this  latter  check,  and  this  action 
was  brought  to  recover  thereon. 

The  trial  court  has  adopted  the  defendant's  version  of  the  facts  as 
follows :  The  plaintiff,  a  real  estate  agent,  asked  him  to  buy  the  real 
estate.  He  asked  what  was  the  lowest  price,  and  received  the  reply 
that  the  owner  would  not  take  less  than  $12,500.  Defendant  asked 
plaintiff  if  he  was  a  middleman,  or  what  he  was.  The  plaintiff  replied 
that  there  was  no  middleman  business  about  it;  he  simply  got  his  2 
per  cent,  commission.  The  defendant  examined  the  property,  and  then 
asked  the  plaintiff  to  see  the  owner  and  ascertain  the  lowest  price  he 
would  take.  Later  the  plaintiff  returned,  saying  he  had  seen  the 
owner,  and  the  owner  would  not  take  less  than  $12,500.  The  plaintiff 
had  an  agreement  with  the  owner  by  which  he  was  to  receive  for  his 
services  in  selling  the  property  any  sum  he  might  be  able  to  get  over 
$12,000.  The  owner  received  the  $12,000,  and  the  plaintiff  the  check 
in  question.  It  is  not  claimed  that  by  reason  of  any  false  representa- 
tion the  defendant  paid  an  excessive  value  for  the  property,  nor  has 
he  sought  in  any  way  to  be  relieved  of  his  bargain.  He  has  success- 
fully defended  against  the  check  upon  the  ground  that  the  statement 
that  the  owner  would  not  take  less  than  $12,500  was   false.     The 
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defendant  agreed  to  pay  $12,500  for  the  property,  but  is  escaping  by 
a  payment  of  $12,000.  He  expected  the  plaintiff  was  to  have  $250 
from  the  purchase  price,  but  the  judgment  awards  him  nothing.  De- 
fendant knew  that  the  plaintiff  was  the  agent  for  the  owner,  and  was 
dealing  with  him  as  such.  At  no  time  did  the  plaintiff  become  agent 
for  the  defendant. 

The  defendant  had  no  legal  interest  in  how  much  the  plaintiff  was 
to  receive  for  his  services ;  that  was  a  question  between  him  and  the 
owner.  Plaintiff's  plan  contemplated  $12,000  for  the  owner  and  $500 
for  himself,  making  the  lowest  price  at  which  he,  as  the  owner's  rep- 
resentative, was  willing  to  sell  the  property.  It  is  immaterial  to  the 
defendant  whether  the  plaintiff  or  the  owner  has  the  $500.  Knowing 
that  the  owner  must  have  $12,000,  the  plaintiff  required  that  the  de- 
fendant pay  $12,500,  thus  arranging  the  compensation  at  $500.  While 
an  agent  should  not  be  guilty  of  falsehood,  he  has  a  certain  right  to 
commend  his  property.  If  plaintiff  had  turned  over  to  the  owner  the 
entire  proceeds  of  the  sale  less  the  regular  commission,  no  actionable 
fraud  would  have  been  committed  upon  the  defendant.  The  vendor 
frequently  says  he  will  not  take  any  less  than  a  price  named,  although 
he  is  willing  and  perhaps  expects  ultimately  to  take  less.  The  agent 
may,  in  the  same  way,  seek  to  secure  the  best  price,  and  he  owes  the 
duty  to  his  client  ordinarily  to  obtain  the  best  price  available.  He 
would  not  serve  his  client  faithfully  by  saying  that  the  client  asked 
$12,500,  but  would  be  willing  to  take  $12,000. 

The  defendant  urges  that  under  Douglass  v.  Richards,  116  App.  Div. 
27,  101  N.  Y.  Supp.  299,  plaintiff  cannot  recover.  We  do  not  so 
understand  that  case.  There  a  partner  bought  property  for  a  firm  for 
$4,000,  each  partner  contributing  $2,000.  On  the  plaintiff's  false 
statement  that  the  purchase  price  was  $6,000,  the  defendant  gave  him 
a  note  for  $1,000,  and  it  was  held  that  recovery  could  not  be  had  upon 
this  note.  Here  the  plaintiff  was  not  the  defendant's  agent,  and  was 
under  no  obligation  to  sell  the  property  to  him,  except  upon  his  own 
terms,  and  under  the  agreement  between  him  and  the  owner  had  a 
right  to  obtain  the  best  price  he  could.  A  misstatement  of  fact,  so 
long  as  it  actually  did  not  affect  the  value  of  the  property,  is  not  ac- 
tionable. For  all  that  appears  the  property  may  be  worth  much  more 
than  the  price  agreed  to  be  paid.  The  judgment  should  therefore  be 
reversed  upon  the  law  and  the  facts,  and  judgment  directed  for  the 
plaintiff  for  the  amount  of  the  check,  with  interest,  and  costs  in  both 
courts. 

The  court  disapproves  of  the  finding  of  fact  that  the  plaintiff  was 
the  defendant's  agent  and  that  the  check  was  obtained  by  false  repre- 
sentations and  was  without  consideration.    All  concur. 
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In  re  GBANT  AVE.  IN  CITY  OF  NEW  YORK. 
(Supreme  Court,  Special  Term,  New  York  County.    January  28,  1915.) 

1.  Municipal  Cobporaisons  €=»385-^Ivpbovs]ixnts — Change  of  Gbade — 

Dauagbs. 

The  right  to  recoTer  damages  to  abutting  owners  by  change  of  grade  Is 
statutory,  such  damages  not  being  recoTered  at  common  law. 

[Ed.  Note. — For  other  cases,  see  Municipal  Corporations,  Cent  Dig.  f§ 
925-928;   Dec.  Dig.  <8=33S5.] 

2.  MuificiPAL  Corporations  ^s»385  —  PasLio  Improvements  —  Change  of 

Grade — Damages. 

The  rule  prohibiting  recovery  of  damages,  by  change  of  street  grade, 
to  buildings  constructed  with  reference  to  maps  previously  filed,  cannot 
be  invoked,  Onless  the  map  filed  clearly  and  unmistakably  Indicated  the 
grade  of  the  street 

[Ed.  Note.— For  other  cases,  see  Municipal  Corporations,  Cent  Dig.  tf 
925-928 ;    Dec.  Dig.  <g=>385.] 

Proceeding  by  the  City  of  New  York  to  acquire  land  for  street 
purposes.  Application  by  Frederick  and  Anna  Jelinek,  as  landowners, 
for  confirmation  of  report  of  commissioners  of  estimate  and  commis- 
sioner of  assessment,  opposed  by  the  city.    Report  confirmed. 

John  R.  McMuUen,  of  New  York  City,  for  applicants. 
Frank  L.  Polk,  Corp.  Counsel,  of  New  York  City,  for  City  of  New 
York. 
Philip  B.  La  Roche,  Jr.,  of  New.  York  City,  for  J.  H.  Cohen. 

PENDLETON,  J.  This  is  an  application  for  the  confirmation  of 
a  report  by  commissioners  of  estimate  and  commissioner  of"  assess- 
ment in  a  proceeding  to  acquire  lands  for  street  purposes.  The  city 
opposes  the  application  on  the  ground  that  the  commissioners  have 
included  in  the  awards  damages  to  buildings  not  taken,  but  abutting 
on  the  streets  and  avenues  proposed  to  be  opened,  caused  by  the 
change  of  the  grade  of  such  streets  from  the  grade  physically  exist- 
ing prior  to  these  proceedings  to  the  grade  shown  on  the  profile  map 
approved  by  the  board  of  estimate  and  apportionment  in  May,  1911, 
which  is  the  map  referred  to  in  the  resolution  authorizing  the  acquisi- 
tion of  the  property  for  and  the  opening  and  regulation  of  the  pro- 
posed avenues. 

[1]  At  common  law  damages  occasioned  abutting  owners  by  a 
change  of  grade  were  not  recoverable.  Matter  of  Mayor,  Perry  Ave- 
nue, 118  App.  Div.  874,  103  N.  Y.  Supp.  1069.  The  remedy  is  statuto- 
ry. Section  980  of  the  Charier  (Laws  1901,  c.  466),  governing  proceed- 
ings for  acquiring  land  for  street  and  other  purposes,  provides  that  * 

•*If  the  said  commissioners  of  estimate  ♦  •  •  shaU  Judge  that  any  in- 
tended regulation  will  injure  any  building  or  buildings  not  required  to  be 
taken  for  the  purpose  of  opening,  extending,  enlarging,  straightening,  altering 
or  improving  such  street  or  part  of  a  street,  they  shall  proceed  to  make,  to- 
gether with  the  other  estimates  and  assessments  required  by  law  to  be  made 
by  them,  a  just  and  equitable  estimate  and  assessment  of  the  loss  and  dam- 
age which  will  accrue,  by  and  in  consequence  of  such  Intended  regulation,  to 
the  respective  owners,  lessees,  parties  and  persons,  respectively,  entitled  unto 
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or  interested  in  the  said  building  or  buildings  so  to  be  injured  by  the  said  in- 
tended regulation;  and  the  sums  or  estimates  of  compensation  and  recom- 
pense for  such  loss  and  damage  shall  be  included  by  the  said  commissioners 
in  their  report." 

The  city  contends  that  it  has  been  established  as  a  rule  by  Matter 
of  Rogers  Place,  65  App.  Div.  1,  72  N.  Y.  Supp.  459,  and  other  cases : 

•'That  persons  who  erect  buildings  upon  the  line  of  a  street  after  the  filing 
of  the  map  establishing  the  grade  thereof  are  not  entitled  to  recover  damages 
done  to  their  buildings  in  consequence  of  the  subsequent  relation  of  the  street 
in  accordance  with  the  grade  thus  established" — citing  Matter  of  Rogers  Place. 
65  App.  Div.  1,  72  N.  Y.  Supp.  459 ;  Matter  of  Opening  East  187th  Street,  78 
App.  Div.  355,  79  N.  Y.  Supp.  ia31 ;  In  re  Parker  Street  [Avenuel,  N.  Y.  Law 
J.  Aug.  20.  1912 ;   Matter  of  West  172d  Street,  N.  Y.  Law  J.  Feb.  3,  1915. 

The  maps  relied  on  were  introduced  in  evidence.  Ofte  was  filed  in 
1889,  and  another  map  similar,  so  far  as  the  present  question  is  con- 
cerned, was  filed  in  1895.  The  buildings  in  question  were  constructed 
subsequent  to  the  filing  of  botli  tliese  maps,  and  the  city  contends  that 
the  commissioners,  in  view  of  the  above  alleged  rule,  erred  in  making 
any  awards  for  damages  to  such  buildings  caused  by  the  change  of 
grade  to  conform  to  that  shown  in  the  profile  map  approved  in  May, 
1911,  above  mentioned.  Section  438  of  the  Charter  of  the  City  of 
New  York  provides  for  a  city  map  or  plan,  of  which  the  map  filed 
in  1895  above  mentioned  is  part,  and  further  provides  that  such  map 
may  be  changed  by  the  board  of  estimate  and  apportionment.  Sec- 
tion 970  of  the  Charter  of  the  City  of  New  York  authorizes  the  city 
to  take  land  for  street  purposes  according  to  the  city  map  and  that 
the  board  may  change  the  map.  Under  such  provisions  these  pro- 
ceedings were  brought  and  the  map  of  1911  was  adopted  as  part  of 
the  city  map.  As  matter  of  fact  the  grades  therein  provided  differ 
somewhat  from  the  grades  shown  on  the  1889  map  and  the  1895 
map,  so  that  the  property  holders  could  not  in  any  view  of  the  mat- 
ter have  had  notice  by  reason  of  the  latter  two  maps  of  all  the  grades 
to  be  made  in  this  proceeding,  and  to  that  extent  the  rule  claimed  to 
have  been  laid  down  in  the  Rogers  Place  Case  can  have  no  applica- 
tion ;  but  this  point  need  not  be  dwelt  on,  in  view  of  the  conclusion 
arrived  at,  as  hereinafter  stated.  The  rule  invoked  by  the  city  in  the 
broad  sense  now  contended  for,  if  ever  so  broadly  enunciated,  has  not 
received  the  unanimous  support  of  the  authorities.  See  Matter  of 
Rogers  Place,  65  App.  Div.  1,  '72  N.  Y.  Supp.  459,  the  original  case; 
Matter  of  Opening  East  187th  Street,  78  App.  Div.  355,  79  N.  Y. 
Supp.  1031;  Matter  of  Mayor,  Tiffany  Street,  84  App.  Div.  525,  82 
N.  Y.  Supp.  852;  People  ex  rel.  Bennett  v.  Dickey,  148  App.  Div. 
663,  133  N.  Y.  Supp.  221. 

[2]   It  is  unnecessary,  however,  to  pursue  further  the  questions  thus 
raised,  for  in  Matter  of  Mayor,  Briggs  Avenue,  84  App.  Div.  312,  82 
I  N.  Y.  Supp.  575,  it  was  held  that  the  rule  prohibiting;  the  recovery 

i  of  an  award  for  damages  to  buildings  by  the  physical  change  in  the 

grade  could  not  be  invoked,  unless  the  map  filed  clearly  and  unmis- 
takably indicated  the  grade  of  the  street  in  question;  that  it  was  not 
sufficient,  if  left  in  doubt,  or  to  be  inferred  from  the  grade  of  other 
streets,  or  from  anything  else.    In  that  case  the  map  filed  was  deemed 
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insuflfcient  to  apprise  property  owners  of  the  grade  established,  and 
they  were  held  entitled  to  awards.  A  comparison  of  the  map  there 
held  insufficient  with  the  maps  filed  in  1889  and  1895,  and  relied  on 
in  the  case  at  bar,  is  certainly  not  in  favor  of  the  latter.  They  are 
equally  open  to  the  objections  referred  to  in  that  case.  This  is  con- 
clusive of  the  question  here  involved. 

It  is  suggested  by  the  city  that,  if  the  maps  of  1889  and  1895  are 
not  sufficiently  definite  to  give  notice  to  property  owners,  they  are 
not  so  for  the  purposes  of  an  award;  that  is,  as  a  basis  for  fixing 
the  damages.  It  is  not  easy  to  see  the  force  of  this.  As  above  point- 
ed out,  by  duly  authorized  resolution  the  board  of  estimate  and  ap- 
portionment has  approved  a  map  showing  a  proposed  grade  for  the 
streets  to  be  opened  under  these  proceedings,  and  it  is  this  map  or 
grade  which  is  the  basis  upon  which  the  awards  have  been  made. 
There  is  no  suggestion  that  this  latter  map,  approved  in  1911,  is  in- 
definite. 

Report  confirmed.  The  order  may  direct  payment  to  claimants,  in- 
stead of  unknown  owners,  where  the  corporation  counsel  consents. 
Settle  order  on  notice. 


(160  App.  Dlv.  357) 

FRISCH  V.  DUSSAUIiT. 

(Supreme  Court,  Appellate  Division,  Third  Department    March  3,  1915.) 

Costs  «=>222— On  Appeal. 

Under  Code  Civ.  Proc.  §  3070,  providing,  relative  to  appeals  from  Jus- 
tice Court  for  a  new  trial  In  the  County  Court,  that,  If  neither  party 
makes  an  offer  of  judgment,  the  party  In  whose  favor  the  verdict,  report, 
or  decision  Is  given  shall  be  entitled  to  recover  his  costs  upon  the  appeal, 
where  no  offer  of  Judgment  was  made  on  an  appeal  from  a  City  Court, 
and  plaintiff  recovered  less  than  $50,  he  was  entitled  to  costs,  notwith- 
standing section  3228,  providing  that,  In  actions  other  than  those  expressly 
spedfled  therein,  in  which  the  complaint  demands  judgment  for  a  sum  of 
money  only,  plaintiff  is  not  entitled  to  costs,  unless  he  recovers  $50  or 
more. 

[Ed.  Note. — For  other  cases,  see  Costs,  Cent  Dig.  $  833;  Dec.  Dig. 
e=>222.] 

Appeal  from  Schenectady  County  Court. 

Action  by  Joseph  Frisch  against  Ernest ina  Dussault.  From  a  judg- 
ment for  plaintiff,  defendant  appeals.    Affirmed. 

Argued  before  SMITH,  P.  J.,  and  KELLOGG,  LYON,  HOW- 
ARD,  and  WOODWARD,  JJ. 

Miller  &  Golden,  of  Schenectady  (Arthur  S.  Golden,  of  Schenectady, 
of  counsel),  for  appellant. 
Ralph  J.  &  Alvin  Ury,  of  Schenectady,  for  respondent 

JOHN  M.  KELLOGG,  J,  But  one  question  is  raised  upon  this  ap- 
peal. The  plaintiflf  recovered  judgment  in  the  City  Court  of  Schenec- 
tady for  $25.  Defendant  appealed  to  the  County  Court  for  a  new 
triad,  upon  which  the  plaintiff  recovered  judgment  for  $21.50.  Nei- 
ther party  made  any  offer  of  judgment,  as  provided  by  section  3070 
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of  the  Code  of  Civil  Procedure.    The  County  Court  awarded  costs  to 
the  plaintiff. 

The  defendant  claims  that  the  plaintiff,  not  having  recovered  $50 
damages  in  the  County  Court,  under  section  3228  of  the  Code  of  Civil 
procedure,  is  not  entitled  to  costs.  Section  3070  of  the  Code  of  Civil 
Procedure  reads: 

"If  neither  party  makes  an  offer,  as  provided  herein,  the  party  In  whose 
favor  the  verdict,  report  or  decision  in  the  appellate  court  is  given  shall  be  en- 
titled to  recover  his  costs  upon  the  appeal." 

The  County  Court  properly  held  that  the  plaintiff  was  entitled  to 
costs.  Lawson  v.  Speer,  91  App.  Div.  411,  86  N.  Y.  Supp.  915;  Pier- 
ano  V.  Merritt,  148  N.  Y.  289,  42  N.  E.  718. 

The  judgment  should  therefore  be  affirmed,  with  costs.    All  ccmcur. 


DAVIDSON  V.  DUNHAM  et  aL 
(Supreme  Court,  Equity  Term,  Erie  Ck)unty.    February,  1016.) 

1.  Injunction  «=>128 — Enfobcement  or  Restrictive  Covenants — Evidence. 

In  an  action  to  restrain  violation  of  covenant  to  use  premises  for  resi- 
dence purposes  only,  evidence  as  to  sale,  resale,  mortgage  foreclosures, 
etc.,  with  and  without  restrictive  covenants,  in  the  same  block,  all  the 
lots  of  which  were  to  have  been  sold  with  restrictive  covenants,  held  tc 
show  that  the  covenants  were  not  mutual,  and  were  unenforoeabje. 

[Ed.  Note. — For  other  cases,  see  Injunction,  Cent  Dig.  §  278;  Dec 
Dig.  <S=»128.] 

2.  Covenants  «=>51 — Restrictive  Building  Covenants — Mutuality. 

The  validity  of  restrictive  building  covenants  that  lots  in  a  certain 
block  were  to  be  used  for  residence  purposes  only  depended  upon  their 
being  mutual. 

[Ed.  Note. — For  other  cases,  see  Covenants,  Cent  Dig.  i  50 ;  Dec.  Dig. 
^=>51.] 

Action  by  Walter  V.  Davidson  against  Frederic  G.  Dunham  and 
another,  to  restrain  defendant's  violation  of  covenant  to  use  certain 
premises  for  residence  purposes  only.    Complaint  dismissed.     ~ 

See,  also,  159  App.  Div.  207,  144  N.  Y.  S.  489. 

Horton  &  Grandison,  of  Buffalo,  for  plaintiff. 
J.  E.  Finegan,  of  New  York  City,  and  Frederic  G.  Dunham,  of 
Albany,  for  defendants. 

BROWN,  J.  [1]  At  the  time  defendants'  predecessor,  Abby  L. 
Dunham,  acquired  her  title  to  lot  36a,  April  25,  1890,  lots  41  and  42 
were  held  by  Charles  J.  Ritter,  to  whom  conveyance  was  made  March 
31,  1890,  by  Thorne  &  Angell,  by  deed  that  did  not  contain  restric- 
tions, and  lot  40  was  owned  by  Charles  E.  Rislay,  to  whom  convey- 
ance was  made  March  31,  1890,  by  Thorne  &  Angell,  and  that  did  not 
contain  restrictions.  On  that  date,  April  25  1890,  all  other  lots  in 
block  A  were  owned  by  Thorne  &  Angell  under  restrictions.  Charles 
J.  Ritter  and  Cbr   les  E.  Rislay  were  told  by  Thome  &  Angell  on 
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March  31,  1890,  when  they  obtained  their  deeds,  that  all  these  lots 
were  to  be  restricted  property.  Upon  being  notified  by  Thome  & 
Angell  that  their  deeds  did  not  contain  restrictions,  they  conveyed 
these  lots  to  Thorne  &  Angell,  who,  on  April  26,  1890,  the  day  after 
the  conve)rance  of  lot  36a  to  defendants'  predecessor,  reconveyed  these 
lots,  40,  41,  and  42,  to  Ritter  and  Rislay  by  deeds  containing  such  re- 
strictions. 

May  6,  1890,  Thorne  &  Angell  conveyed  lots  21  and  22  to  Edward 
O'Grady  by  deed  without  restrictions.  Thereafter  a  mortgage  was 
executed  on  lot  23  without  restrictions,  which  was  foreclosed,  and  that 
lot  is  now  owned  without  restrictions.  These  three  lots,  21,  22  and 
23,  block  A,  are  in  the  rear  of  defendants'  lot,  and  can  now  be  used 
for  other  than  residence  purposes.  Thorne  &  Angell  conveyed  the 
west  6  feet  of  lot  35  to  Abby  L.  Dunham  November  26,  1890,  with 
restrictions,  at  which  time  lots  21  and  22  were  held  by  Edward 
O'Grady  without  restrictions.  Thome  &  Angell  conveyed  the  east 
54  feet  of  lot  35  to  Abby  L.  Dunham  June  24,  1891,  with  restrictions, 
at  which  time  lots  21  and  22  were  held  by  Edward  O'Grady  without  re- 
strictions. Thorne  &  Angell  conveyed  lot  37  to  Leonard  W.  Crock- 
er July  17,  1890,  with  restrictions,  and  on  December  28,  1890,  Crock- 
er conveyed  to  Abby  L.  Dunham  the  east  2  feet  of  lot  37  with  restric- 
tions, at  which  time  lots  21  and  22  were  held  by  Edward  O'Grady 
without  restrictions. 

Prior  to  May  6,  1890,  the  date  of  the  O'Grady  conveyances,  there 
had  been  conveyed  8  lots  of  block  A  with  restrictions,  and  since  that 
date  21  lots  of  this  block  have  been  conveyed  with  restrictions.  With 
those  21  lots  there  has  been  no  mutuality  of  covenants  to  restrict 
for  residence  purposes  lots  21  and  22  at  any  time,  of  which  num- 
ber defendants  own  lot  35  and  part  of  lot  37.  Defendant  as  owner 
of  lot  36  has  no  right  to  enforce  the  restriction  as  to  lots  40,  41,  and 
42,  and  as  owner  of  lot  35  and  part  of  lot  37  he  has  no  such  right 
as  to  lots  21  and  22.  It  appears  that  by  reason  of  the  execution  of 
the  mortgage  on  lot  23,  without  restrictions,  prior  to  defendants' 
deed  of  lot  35  and  part  of  lot  37,  and  the  subsequent  foreclosure 
sale,  that  as  to  lot  23  defendant,  as  owner  of  lot  35  and  part  of  lot  Z7, 
has  no  power  to  enforce  such  restrictive  covenant. 

It  thus  appears  that  the  alleged  mutuality  of  covenant  to  restrict  to 
residence  purposes  does  not  exist  between  lots  40,  41,  and  42  and  de- 
fendants' lot  36,  nor  between  lots  21,  22,  and  23  and  defendants'  lot  35 
and  part  of  lot  37.  There  are  6  lots  in  block  A  out  of  a  total  of  28, 
excluding  defendants'  3  lots,  from  which  the  burden  of  restrictive 
covenants  have  been  removed  so  far  as  defendants  are  concerned. 
Is  it  fair  to  assume  that  defendants'  3  lots  are  burdened  with  a  mu- 
tual covenant,  which,  to  be  mutual,  must  be  binding  on  31  lots,  when 
defendant  is  denied  the  benefit  of  such  a  covenant  relative  to  6  of  the 
lots?  It  is  very  clear  that  the  exemptions  of  lots  21,  22,  and  23  from 
this  restrictive  covenant  was  not  the  result  of  inadvertence  or  care- 
lessness. It  is  apparent  that  it  was  intentional.  The  fact  that  lots  21, 
22,  and  23  were  deliberately  conveyed  without  restrictions  goes  a 
long  way  to  establish  that  there  never  was  a  general,  mutual,  uniform 
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plan  of  restriction  to  residence  purposes  binding  upon  block  A,  en- 
forceable by  any  and  all  lot  owners  against  each  and  all  lot  owners ;  at 
least  it  effectually  rebuts  whatever  presumptions  plaintiff  can  claim 
from  the  evidence. 

[2]  The  validity  of  the  covenant  depends  upon  its  being  mutual. 
There  is  not  a  suggestion  that  the  failure  to  restrict  the  use  of  lots 
21,  22,  and  23  was  an  inadvertence.  There  is  nothing  to  indicate 
that  there  existed  a  uniform  plan  for  the  improvement  of  block  A 
which  was  the  subject  of  a  mutual  covenant,  operative  against  each 
lot  owner  for  the  general  benefit  of  each  or  all  other  lot  owners.  The 
existence  of  such  a  plan  and  mutual  covenant  depending  as  it  does 
upon  the  way  and  manner  of  its  execution  by  the  insertion  of  restric- 
tions in  the  several  conveyances,  the  finding  of  6  lots  out  of  a  total  of 
28,  excluding  defendants'  3  lots,  that  are  not  subject  to  restrictions 
that  can  be  enforced  by  defendant  is  destructive  of  the  essential  mu- 
tuality, and  the  whole  scheme  as  to  block  A  fails  of  proof.  To  say 
that  because  6  lots  are  freed  from  restrictions  they  are  simply  to  be 
dropped  from  consideration,  and  the  scheme  and  plan  preserved  as  to 
the  remaining  25  lots,  is  the  arbitrary  creation  of  a  new  plan  that  has 
been  proved  not  to  be  uniform,  not  to  be  mutual,  not  to  be  binding  on 
the  whole  block,  and  is  without  proof  that  it  existed  or  ever  was  un- 
derstood to  exist.  If  it  be  true  that  the  existence  of  a  uniform  plan 
with  mutual  covenants  of  restriction  has  not  been  proved  as  to  block 
A,  for  like  reason  no  such  plan  and  covenant  have  been  established 
for  the  entire  tract.  The  conveyance  of  more  than  40  lots  by  one 
method  of  computation,  and  63  by  another,  freed  from  restrictions,  is 
so  destructive  of  the  alleged  uniform  plan  and  mutual  covenant  that 
it  cannot  be  found  as  a  fact  that  such  plan  and  covenant  existed.  If 
it  ever  existed,  the  release  by  the  original  grantors  of  such  a  large 
number  of  lots  from  the  restrictions  is  such  a  breach  of  their  cove- 
nant that  all  lots  would  be  so  conveyed  that  defendants  could  enforce 
a  restriction  against  all  lots,  that  it  must  be  held  that  defendants  can 
invoke  such  breach  in  this  action  as  a  defense. 

The  conclusion  is  reached  that  plaintiffs'  complaint  must  be  dis- 
missed. 


(166  App.  Dlv.  550) 

PEOPLE  ex  rel.  KIELEY  y.  LENT  et  al. 

(Supreme  Court,  Appellate  Division,  Second  Department.     March  12,  1915.) 

1.  Theaters  and  Shows  ^=»3 — Licenses — Conditions. 

A  license  for  an  exhibition  of  moving  pictures  may  be  conditionally 
granted,  subject  to  reasonable  hours  of  opening  and  other  Umitations 
upon  its  exercise. 

[Ed.  Note. — For  other  cases,  see  Theaters  and  Shows,  Cent  Dig.  $  3 ; 
Dec.  Dig.  <g==>3.] 

2.  MUNICIPAI.    COBPOBATIONB    ^=»633 — VIOLATION    OF    OBDINANCE — POWEB    TO 

Fine  and  Imprison. 

The  derivative  power  of  a  mnnicipallty  to  fine  and  imprison  can  only 
exist  under  and  in  the  due  enforcement  of  autliority  clearly  given  to  it, 
and  the  intent  that  its  ordinances  may  supersede  the  state  law  will  not 

4fs»FoT  other  cases  see  same  topic  ft  KBY-NTJMBER  In  all  Key-Numbered  Digests  ft  Indexes 
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be  inferred  from  general  grants  of  power,  nor  held  to  exist  as  an  im- 
plied or  incidental  right  The  provisions  of  a  municipal  charter,  however 
broad,  are  subject  to  such  restrictions  as  may  be  imposed  by  general  laws, 
and  Laws  1913,  c.  247,  amending  General  City  Law  (Consol.  Laws,  c.  21) 
§  20,  subd.  22,  authorizing  the  enforcement  of  ordinances  by  penalties  and 
Imprisonment,  did  not  surrender  the  general  power  to  legislate  against 
criminal  ofPense. 

[Ed.  Note. — For  other  cases,  see  Municipal  Corporations,  Cent.  Dig.  §§ 
1390-1399;   Dec.  Dig.  €=»633.] 

3.  Sunday  ^=»2 — Observance — ^Amusements. 

The  Legislature  alone  may  prescribe  how  Sunday  shall  be  kept,  and 
hence  the  city  of  Yonkers  could  not  independently  compel  and  enforce 
Sunday  closing  of  a  moving  picture  place  by  fine  and  imprisonment,  un- 
less such  prohibition  was  part  of  the  law  and  policy  declared  by  the 
Legislature. 

[Ed.  Note.~For  other  cases,  see  Sunday,  Cent  Dig.  {  2;    Dec.  Dig. 

<©=»2.] 

Habeas  corpus,  on  relation  of  Wolden  Kieley,  against  William  H. 
Lent  and  others.    Writ  sustained,  and  relator  discharged. 

Argued  before  JENKS,  P.  J.,  and  BURR,  CARR,  RICH,  and 
PUTNAM,  JJ. 

John  J.  Finn,  of  New  York  City  (William  E.  Butler,  of  New  York 
City,  on  the  brief),  for  relator. 

Frederick  E.  Weeks,  Dist.  Atty/,  of  White  Plains,  and  Thomas  F. 
Curran,  Corp.  Counsel,  of  Yonkers,  for  respondents. 

PUTNAM,  J.  The  powers  of  the  city  of  Yonkers,  under  its  mu- 
nicipal charter,!  to  regulate  amusements  and  common  shows,  include  a 
right  to  license  an  exhibition  of  moving  pictures.  The  city  ordinance 
(section  13),  however,  prohibits  such  a  show  on  Sunday,  and  declares 
that  every  person  violating  this  section  shall  "forfeit  a  penalty  of  not 
less  than  twenty-five  dollars  ($25.00)  nor  more  than  one  hundred  dol- 
lars ($100.00)  in  the  discretion  of  the  magistrate  convicting."  The 
relator  has  been  arrested  for  violation  of  this  section. 

[1,2]  A  license  may  be  conditionally  granted.  It  may  be  given 
subject  to  certain  reasonable  hours  of  opening  and  other  limits  upon 
its  exercise.  But  the  derivative  power  of  a  municipality  to  fine  and 
imprison  can  only  exist  under  and  in  the  due  enforcement  of  authority 
clearly  committed  to  the  municipality.  The  intent  that  municipal  cor- 
porations by  ordinance  can  supersede  the  state  law  will  not  be  inferred 
from  general  grants  of  power,  nor  will  such  authority  be  held  to  exist 
as  an  implied  or  incidental  right.  Dillon,  Municipal  Corporations, 
(5th  Ed.)  §  632.  As  all  municipal  authority  comes  from  the  Legisla- 
ture, the  provisions  of  municipal  charters,  however  broad,  are  subject 
to  such  restrictions  as  may  be  imposed  by  general  laws.  Lechner  v. 
Village  of  Newark,  19  Misc.  Rep.  452,  454,  44  N.  Y.  Supp.  556.  The 
additional  powers  by  chapter  247,  Laws  of  1913,  amending  the  Gen- 
eral City  Law  (chapter  21,  Consol.  Laws),  giving  authority  to  enforce 
ordinances  by  affixing  penalties,  forfeitures,  and  imprisonment  (sec- 
tion 20,  subdiv.  22),  did  not,  and  could  not,  surrender  the  general 

^s>For  other  cases  see  same  topic  A  KEY-NUMBER  In  all  Key-Numbered  Digests  ft  Indexes 
t  Laws  1908.  c.  452.  art.  3,  S  1,  subd.  27. 
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power  to  legislate  against  criminal  offenses,  which  remains  in  the  Leg- 
islature.   People  V.  Jarvis,  19  App.  Div.  466,  46  N.  Y.  Supp.  596. 

[3]  The  Legislature  alone  may  command  how  Sunday  shall  be  kept 
Neuendorff  v.  Duryea,  69  N.  Y.  557,  25  Am.  Rep.  235;  People  v. 
Dunford,  207  N.  Y.  17,  20,  100  N.  E.  433;  People  v.  Moses,  140  N. 
Y.  215,  35  N.  E.  499.  Hence  the  city  of  Yonkers  cannot  independently 
compel  and  enforce  Sunday  closing,  by  means  of  fine  or  imprisonment, 
unless  such  prohibition  is  part  of  the  law  and  policy  as  declared  by 
the  Legislature. 

It  follows  that  the  writ  should  be  sustained,  and  the  relator  dis- 
charged.   All  concur;  BURR,  J.,  in  the  result  . 


(166  App.  Dlv.  543) 

BRUSH  V.  CONSTABLE. 

(Supreme  Court,  AppeHate  Division,  Second,  Department     March  12,  1915.) 

New  Tbial  «=»71 — Grounds — iNSumaiENCT  of  Evidence. 

The  setting  aside  of  a  verdict  on  conflicting  and  irreconcilable  evidence, 
when  sustained  by  evidence,  rendered  under  proper  instructions,  is  an 
improper  exercise  of  discretion,  and  the  verdict  will  be  reinstated. 

[Ed.  Note.— For  other  cases,  see  New  Trial,  Cent  Dig.  §§  14^,  145; 
Dec.  Dig.  <g=»n.] 

Putnam,  J.,  dissenting. 

Ai^peal  from  Trial  Term,  Richmond  County. 

Action  by  Henry  W.  Brush  against  Fannie  M.  Constable.  Fro™ 
an  order  setting  aside  a  verdict  for  defendant,  and  granting  plaintiff's 
motion  for  new  trial,  defendant  appeals.  Reversed,  and  verdict  re- 
instated. 

Argued  before  JENKS,  P.  J.,  and  BURR,  STAPLETON,  RICH, 
and  PUTNAM,  JJ. 

Anthony  M.  Menkel,  of  New  York  City  (Henry  S.  Curtis,  of  New 
York  City,  on  the  brief),  for  appellant. 

Samuel  H.  Evins,  of  New  York  City,  for  respondent 

RICH,  J.  This  appeal  is  from  an  order  of  the  Trial  Term  setting 
aside  a  verdict  in  favor  of  defendant  and  directing  a  new  trial,  in  an 
action  to  recover  damages  for  personal  injuries  alleged  to  have  been 
sustained  in  consequence  of  the  negligence  of  defendant's  chauffeur 
in  operating  an  automobile  owned  by  her. 

The  accident  was  the  collision  of  two  automobiles  and  it  happened 
at  about  noon  on  July  26,  1913,  in  the  village  of  Southampton,  near  the 
junction  of  Toilsome  lane,  a  public  highway,  and  Schermerhorn  road, 
a  private  road  leading  from  the  Schermerhorn  property  to  the  high- 
way at  right  angles.  The  roadbed  of  Toilsome  lane  is  30  feet  wide; 
on  each  side  is  a  grass  plat  some  20  feet  in  width.  On  the  south  side, 
the  grass  plat  extends  back  from  the  highway  roadbed  to  the  hedge 
on  the  Schermerhorn  property.  At  the  point  where  Schermerhorn 
road  meets  the  hedge  line,  it  separates,  one  branch  or  fork  running 
to  the  west,  the  other  to  the  east,  until  they  unite  with  the  roadbed 

^t:9For  other  cases  see  same  topic  &  KEY-NUMBBR  in  all  Key-Numbered  DigeaU  &.  Indexes 
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of  the  highway.  On  the  day  of  the  accident  the  plaintiff  was  driving 
his  car  in  an  easterly  direction  in  the  center  of  the  roadbed  of  Toil- 
some  lane.  The  defendant's  chauffeur  was  proceeding  through  Scher- 
merhorn  road  towards  Toilsome  lane,  passing  over  the  west  fork. 
The  hedge  obstructed  the  view  of  both  drivers,  and  prevented  each 
from  seeing  the  other  until  near  the  junction.  There  was  no  other 
vehicle  on  either  road  at  or  near  their  junction  at  the  time  of  the 
collision. 

The  plaintiff's  version  of  the  accident  is  that  he  was  traveling  at 
at  the  rate  of  12  miles  an  hour,  and  when  about  75  feet  from  the 
junction  he  saw  the  hood  of  defendant's  automobile  as  it  emerged 
from  behind  the  hedge,  and,  fearing  a  collision,  turned  his  car  to  the 
right,  ran  it  out  of  the  roadway  onto  the  grass  plat,  and  brought  it 
to  a  standstill,  and  that  the  defendant's  car  came  out  of  the  private 
road  into  the  highway,  turned  in  a  semicircle  to  the  left,  and  ran  into 
his  car.  Testimony  was  given  by  himself,  his  sister,  and  one  Wil- 
liams, who  were  riding  with  him,  tending  to  suj^ort  this  contention. 

The  defendant's  theory  is  that  her  car  was  proceeding  through 
Schermerhorn  road  at  a  slow  rate  of  speed,  4  or  5  miles  an  hour,  and 
when  it  came  opposite  the  hedge  the  chauffeur  saw  the  plaintiff's  car 
in  the  center  of  Toilsome  lane,  traveling  east  at  the  rate  of  25  miles 
an  hour.  It  appears  that  as  the  defendant's  car  passed  the  screen 
of  the  hedge,  and  plaintiff's  car  came  into  view,  her  chauffeur  turned 
the  car  abruptly  to  the  left  onto  the  grass  plat,  where  the  collision 
occurred.  At  the  time  of  the  accident  defendant's  car  had  not  reached 
the  traveled  part  of  Toilsome  lane,  and  the  rule  which  it  is  contended 
would  require  the  defendant  to  go  upon  the  right  side  of  Toilsome 
lane  has  no  application. 

Defendant  claims  that  before  she  reached  the  junction  of  the  west 
fork  of  the  private  road  over  which  she  was  traveling,  and  while  on 
the  grass  plat,  the  plaintiff  turned  his  car  sharply  to  the  right  and 
ran  into  her  car.  The  defendant's  contention  is  supported  by  the 
testimony  of  her  chauffeur,  one  Acker,  who  testified  that  after  the 
collision  he  examined  plaintiff's  car  and  found  it  to  be  on  the  high 
speed,  and  that  the  brakes  were  not  set,  and  of  Joseph  Goodwin,  an 
eyewitness  of  the  accident.  The  testimony  of  the  witnesses  was  con- 
flicting and  irreconcilable,  and  presented  a  question  of  fact  which  was 
peculiarly  for  the  jury.  It  was  submitted  in  a  charge  free  from  error, 
to  which  no  exceptions  were  taken  by  plaintiff. 

The  learned  trial  justice  stated  no  reasons  for  setting  the  verdict 
aside,  and  the  only  question  before  us  is  whether  the  verdict  was  so 
greatly  against  the  weight  of  the  evidence  as  to  justify  the  order  set- 
ting it  aside.  Although  the  conclusion  reached  by  the  jury  may  have 
been  one  which  the  learned  trial  court  would  not  have  reached,  never- 
theless the  verdict  is  not  so  contrary  to  the  evidence  as  to  appear 
absurd,  or  to  suggest  suspicion  of  evil  influence,  manifest  mistake,  or 
error.  The  jury  was  the  sole  judge  of  the  facts,  the  trial  was  fair, 
there  is  sufficient  evidence  to  sustain  the  verdict,  and  I  think  the  act 
of  the  trial  court  in  vacating  and  setting  it  aside  was  erroneous,  and 
an  improper  exercise  of  discretion.  Berkowitz  v.  Consolidated  Gas 
Co.  of  N.  Y.,  134  App.  Div.  389,  119  N.  Y.  Supp.  100,  affirmed  with- 
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out  opinion  201  N.  Y,.512,  94  N.  E.  1091;  Walker  v.  City  of  New 
York,  150  App.  Div.  280,  134  N.  Y.  Supp.  689;  Maien  v.  Duffin,  134 
App.  Div.  594,  119  N.  Y.  Supp.  427;  Von  Der  Born  v.  Schultz,  104 
App.  Div.  94,  93  N.  Y.  Supp.  547;  Gallup  v.  Bessling  (Sup.)  123  N. 
Y.  Supp.  891 ;  Kaplan  v.  J.  C.  Lyons  Building  &  Operating  Co.  (Sup.) 
119  N.  Y.  Supp.  264;  Layman  v.  Anderson  &  Co.,  4  App.  Div.  124, 
38  N.  Y.  Supp.  883. 

Order  setting  verdict  aside  reversed,  and  verdict  reinstated,  with 
costs.     All  concur,  except  PUTNAM,  J.,  who  reads  for  affirmance. 

PUTNAM,  J.  (dissenting).  The  driver  of  defendant's  Lozier  lan- 
daulet,  coming  north  along  a  private  roadway  into  the  highway  of 
Toilsome  lane,  committed  the  primary  fault  in  turning  to  the  left. 
The  car  was  bound  out  into  the  highway,  and  thence  to  the  left 
towards  Southampton.  Highway  Law  (Consol.  Laws,  c.  25)  §  332, 
obliged  all  vehicles  in  turning  corners  to  the  left  to  pass  "to  the  right 
of  the  center  of  intersection  of  the  two  roads."  Defendant  was 
especially  bound  to  observe  this  rule  in  coming  into  a  traveled  high- 
way from  a  private  road,  screened  by  a  dense  hedge.  At  this  comer 
there  was  first  a  grass  margin  21  feet  wide  to  the  south  of  a  traveled 
roadway  about  30  feet  wide.  Defendant's  car  had  passed  this  grass 
plat  and  was  about  11  feet  from  the  middle  of  Toilsome  lane,  before 
the  driver  saw  the  plaintiff's  car  approaching  from  his  left.  Instead 
of  going  on,  he  turned  to  the  left  so  far  as  to  bring  his  left  front 
wheel  over  upon  the  grass  plat,  at  the  south  side  of  the  road.  The 
rule  of  the  road  was  obligatory  on  defendant's  car- when  it  began  to 
turn  the  corner,  even  if  her  car  did  not  cross  the  intersection  of  mid- 
dle lines  of  the  streets.  In  meeting  such  an  erratic  course,  I  do  not 
see  what  more  plaintiff  could  do. 

Hence  I  vote  to  affirm  the  order  setting  aside  the  verdict. 


(166  App.  DlT.  348) 

MILLER  V.  NORTH  HUDSON   CONTRACTING  CO.     (No.  43/4G.) 

(Supreme  Court,  Appellate  Division,  Third  Department.    March  3,  1915.) 

Master  and  Servant  <8=>S8 — Action  for  Injurt — Relation  of  Partfes. 

The  r.ahor  Law  (Consol.  Laws,  c.  31),  enacted  to  confer  additional 
benefits  and  protection  upon  employing,  contemplated  the  broad  general 
relation  created  when  an  employ^  enters  the  plant  of  another,  where  the 
"ways,  works  or  machinery"  exist,  and  there  subjects  himself  to  the  au- 
thority of  some  person  intrusted  by  the  owner  with  the  duty  of  "superin- 
tendence" and  with  "authority  to  direct,  control,  or  command";  and  the 
driver  of  a  team,  which  defendant,  a  contractor,  had  hired  from  one  B., 
whose  movements  were  being  solely  directed  by  defendant's  foreman, 
was  defendant's  employ^,  within  the  rule  that  one  employed  and  paid  by 
one  person  may  under  certain  circumstances  and  for  a  particular  trans- 
action become  the  employ^  of  another. 

[Ed.  Note. — For  other  cases,  see  Master  and  Servant,  Cent.  Dig.  fiS  144- 
151 ;   Dec.  Dig.  <©=>88.] 

Woodward,  J.,  dissenting. 
^s»For  other  cases  see  ssme  topic  &  KET-NUMBBR  In  all  Key-Numbered  Digests  ft  Indexes 
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Appeal  from  Trial  Term,  Albany  County. 

Action  by  Albert  Miller  against  the  North  Hudson  Contracting 
Company.  Judgment  for  plaintiff,  entered  on  verdict,  and  defendant 
appeals.    Affirmed. 

Argued  before  SMITH,  P.  J.,  and  KELLOGG,  LYON,  HOW- 
ARD,  and  WOODWARD,  JJ. 

Neile  F.  Towner,  of  Albany,  for  appellant. 
Rollin  B.  Sanford,  of  Albany,  for  respondent 

HOWARD,  J.  The  defendant  hired  teams  for  its  work  from  one 
Brockley.  Brockley,  not  having  teams  enough  of  his  own  to  supply 
the  defendant,  hired  a  team  from  Gates.  The  driver  of  Gates'  team 
is  the  plaintiff.  While  working  on  the  defendant's  job  and  driving 
Gates'  team,  the  plaintiff  was  injured,  so  he  alleges,  by  reason  of  the 
defendant's  negligence.  At  the  time  of  the  accident  the  movements 
of  the  plaintiff  were  being  directed  by  the  defendant's  foreman,  who 
had  exclusive  control  and  authority  over  the  plaintiff  while  he  re- 
mained on  the  job.  We  shall  not  review  the  merits  of  the  case,  for 
we  believe  the  verdict  to  be  supported  by  the  evidence.  One  ques- 
tion arises,  however,  which  demands  consideration.  Was  the  defend- 
ant an  employer  of  the  plaintiff,  within  the  meaning  of  the  Labor 
Law? 

Literally,  of  course,  the  defendant  did  not  employ  the  plaintiff. 
But  in  attempting  to  "extend  and  regulate  the  liability  of  employers,"  as 
the  title  of  the  act  says,  and  to  confer  additional  benefits  and  protec- 
tion upon  the  employe,  did  the  Employers'  Liability  Law  have  in  mind 
the  relation  created  by  the  mere  contract  of  hiring,  or  the  broad,  gener- 
al relation  created  when  the  laborer  enters  the  plant  of  another,  where 
the  "ways,  works  or  machinery"  exist,  and  there  subjects  himselif  to  the 
authority  of  some  person  intrusted  by  the  owner  of  the  plant  with  the 
duty  of  "superintendence,"  and  with  "authority  to  direct,  control,  or 
command"?  Clearly  it  was  the  latter.  One  of  the  purposes  of  the 
law  is  to  guard  against  the  negligence  of  persons  intrusted  with  super- 
intendence and  authority.  Guard  whom?  Guard  all  those  who  are 
permitted  to  work  in  the  plant.  In  great  enterprises  there  are  undoubt- 
edly many  instances  where  laborers  are  supplied  to  the  master  indirect- 
ly, as  the  plaintiff  was  here.  Are  all  such  persons  outside  the  pale  of 
the  Labor  Law?  To  hold  this  would  be  to  open  an  avenue  for  the 
complete  subversion  of  the  Employers'  Liability  Law,  now  incorporat- 
ed in  the  Labor  Law.  By  having  their  laborers  employed  and  paid  by 
a  third  party,  and  sent  to  them  through  such  third  party,  employers 
could  thus  escape  all  liability.  Such  an  evasion  was  not  contemplated 
by  the  Legislature ;  it  cannot  be  tolerated  by  the  courts. 

Our  conclusion  is  upheld  by  the  general  principle  that  a  person  who 
is  employed  and  paid  by  one  person  may,  nevertheless,  under  certain 
circumstances  and  for  a  particular  transaction,  become  the  servant  of 
another.  This  principle  is  well  established  by  authority.  In  Coughlan 
V.  Cambridge,  166  Mass.  268,  44  N.  E.  218,  it  was  said : 

"It  is  well  settled  that  one  who  is  the  general  servant  of  another  may  be 
lent  or  hired  by  bis  master  to  another  for  some  special  service,  so  as  to  be- 
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come  as  to  that  service  the  siervant  of  such  third  party.  The  test  is  whether, 
in  the  particular  senice  which  he  is  engaged  to  perform,  he  continues  liable 
to  the  direction  and  control  of  his  master,  or  becomes  subject  to  that  of  the 
party  to  whom  he  is  lent  or  hired." 

In  Wyllie  v.  Palmer,  137  N.  Y.  248,  33  N.  E.  381,  19  L.  R.  A.  285, 
Judge  O'Brien,  writing  the  opinion,  said : 

"The  master  is  the  person  in  whose  business  he  (the  servant)  is  engaged  at 
the  time,  and  who  has  the  right  to  control  and  direct  his  conduct." 

In  Shear.  &  Redf .  on  Neg.  (6th  Ed.)  p.  390,  we  find  this  language : 

"Servants  who  are  employed  and  paid  by  one  person,  may  nevertheless  be 
ad  hoc  the  servants  of  another  in  a  particular  transaction,  and  that,  too, 
where  their  general  employer  is  interested  in  the  work." 

In  Standard  Oil  v.  Anderson,  212  U.  S.  215,  29  Sup.  Ct.  252,  53  L. 
Ed.  480,  the  court  said : 

"It  sometimes  happens  that  one  wishes  a  certain  work  to  be  done  for  nis 
beneAt,  and  neither  has  persons  in  his  employ  who  can  do  It,  nor  is  wUling 
to  take  such  persons  into  his  general  service.  He  may  then  enter  into  an 
agreement  with  another.  If  that  other  furnishes  him  with  men  to  do  the 
w^rk,  and  places  them  under  his  exclusive  control  in  the  performance  of  it, 
those  men  become  pro  hac  vice  the  servants  of  him  to  whom  they  are  fur- 
nished." 

Within  the  principles  above  propounded,  the  plaintiff  was,  beyond 
any  doubt,  the  servant  of  the  defendant ;  and  within  the  same  princi- 
ples, as  well  as  within  the  spirit  and  intent  of  the  original  Employers' 
Liability  Law,  he  was  the  employe  of  the  defendant.  The  judgment 
and  order  appealed  from  should  be  affirmed. 

Judgment  and  order  affirmed  with  costs.     All  concur,  except 

WOODWARD,  J.  (dissenting).  I  dissent  from  the  reasoning  and 
the  conclusion  reached  in  this  case.  The  complaint  alleges  that  the 
defendant  is  a  domestic  corporation ;  that  it  was  engaged  on  the  3d  day 
of  September,  1913,  in  grading  and  paving  a  certain  street  in  the  city 
of  Albany,  known  as  Delaware  avenue;  that  in  connection  with  the 
work  aforesaid  the  defendant  employed  the  plaintiff  and  a  team  of 
horses  and  wagon,  which  the  plaintiff  at  that  time  was  driving ;  that 
on  the  3d  day  of  September,  1913,  the  plaintiff  was  employed  by  the 
defendant  in  connection  with  its  work  in  grading  and  paving  said  Del- 
aware avenue;  that  the  plaintiff,  while  so  employed,  was  engaged 
with  a  wagon  and  team  of  horses  drawing  dirt  to  be  unloaded  to  fill  in 
and  grade  the  said  street  and  places  adjacent  thereto ;  that  the  method 
of  unloading  the  dirt  from  the  wagon  upon  which  the  plaintiff  was 
engaged  was  to  back  the  wagon  up  to  a  place  where  the  same  was  to 
be  unloaded,  and  for  other  persons  in  the  employ  of  the  defendant  to 
unload  the  dirt  therefrom ;  that  while  so  engaged  the  plaintiff,  through 
the  negligence  of  the  defendant  and  that  of  its  employes  intrusted  by 
said  defendant  with  the  duty  of  superintendence  and  with  authority  * 
to  direct,  control,  and  command  the  said  plaintiff  in  the  performance 
of  his  said  duty,  was  directed  to  back  the  wagon  to  a  certain  place, 
and  while  doing  so  the  said  wagon  and  horses  attached  thereto  fell  down 
into  a  deep  hole,  the  existence  of  which  was  unknown  to  the  plaintiff 
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and  well  known  to  defendant,  and  the  said  wagon  was  overturned 
and  the  horses  thrown,  and  the  plaintiff  was  dragged  and  thrown,  and 
was  caught  under  the  said  wagon  and  horses,  and  suffered  and  re- 
ceived a  serious  injury;  that  said  accident  happened  through  the  neg- 
ligence of  the  defendant  and  that  of  its  employes  intrusted  by  it  with 
the  duty  of  superintendence  and  with  authority  to  direct,  control,  and 
conunand  the  plaintiff  in  the  performance  of  his  duties  in  the  follow- 
ing respects :  (a)  In  failing  to  properly  and  adequately  instruct  the 
'plaintiff  and  warn  him  of  the  danger  in  connection  with  said  work; 

(b)  in  failing  to  inform  the  plaintiff  of  the  existence  of  said  hole; 

(c)  in  failing  to  properly  and  adequately  superintend  the  work  of  un- 
loading the  said  wagon ;  (d)  in  directing  the  plaintiff  to  back  the  said 
wagon  to  the  place  where  the  said  hole  was  and  into  said  hole ;  (e)  in 
failing  to  provide  the  plaintiff  with  a  safe  place  in  which  to  work; 
(f )  in  failing  to  provide  a  competent  superintendent  to  supervise  and 
control  the  doing  of  said  work.  The  complaint  then  alleges  the  serving 
a  notice  under  the  Employers'  Liability  Act  (Consol.  L^ws,  c.  31,  §§ 
200-204),  and  demands  judgment. 

The  answer  denies  all  of  the  material  allegations  of  the  complaint, 
with  the  exception  of  the  allegation  that  the  defendant  is  a  domestic 
corporation,  and  that  it  was  engaged  in  the  work  of  grading  and  paving 
a  certain  street  in  the  city  of  Albany  known  as  Delaware  avenue,  and 
that  a  notice  was  served,  but  denies  that  such  notice  was  "made  or 
served  in  compliance  with  any  law  or  statute." 

The  facts  as  they  appeared  upon  the  trial  showed  that  the  defendant 
hired  the  team  and  wagon  in  question  from  one  Gates,  of  Rensselaer, 
who,  tmder  the  terms  of  the  hiring,  furnished  the  driver  for  the  team, 
and  the  plaintiff  was  the  driver  furnished  for  such  team.  There  is 
no  dispute  that  the  plaintiff  was  hired  and  paid  by  Gates.  The  learned 
trial  court  charged  the  jury: 

•The  defendant  has  claimed  that  the  plaintiff  was  not  In  its  employ.  The 
plaintiff  was  in  the  employ  of  a  man  by  the  name  of  Gates.  He  was  there 
with  his  team,  using  Gates'  wagon.  The  Gates  team  and  wagon  were  rented 
by  the  defendant  Of  course,  the  defendant  renting  the  wagon  and  team  of 
Gates,  there  came  along  with  it  the  driver  of  the  team,  who  was  a  man  in  the 
regular  employ  of  Gates;  so  the  defendant  hired  the  team,  wagon,  and 
driver.  In  that  respect,  and  because  of  tbat,  the  plaintiff  was  not  on  the 
pay  roll  of  the  defendant,  and  it  has  been  said  that  the  defendant  could  not 
discharge  the  plaintiff/' 

The  court  then  suggested  that  the  defendant  could  dispense  with  the 
services  of  the  team  and  equipment,  if  not  satisfied  with  the  driver, 
and  then  left  it  to  the  jury  to  determine  whether  the  driver  was  in 
the  employ  of  the  defendant,  within  the  meaning  of  the  Employers'  Lia- 
bility Act.  No  rule  is  laid  down  by  which  the  jury  are  to  determine 
what  constitutes  an  employe  under  the  act.  The  jury  is  simply  told 
that  they  must  determine  the  question  as  one  of  fact. 

Counsel  for  the  defendant  excepted  to  that  portion  of — 

"your  honor's  charge  where  yon  make  a  distinction  between  the  relation  of 
master  and  servant,  and  the  employer  and  employ^,  and  I  ask  your  honor  to 
charge,  if  the  Jury  find  the  relation  of  master  and  servant  existing  between 
plaintiff  and  Gates,  there  can  be  no  recovery  against  the  defendant" 
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The  court  refused  this  charge,  and  defendant  took  an  exception. 
The  court  was  then  asked  to  charge  that : 

"If  tbe  jury  find  tbat  the  plaintiff  was  in  the  employ  of  Gates,  there  can 
be  no  recovery  against  the  defendant*' 

To  this  the  court  responded : 

"I  said  distinctly  to  the  Jury  that  I  understood  plaintiff  was  in  the  employ 
of  Gates.  Gates  paid  him.  He  was  a  teamster  hired  by  Gates,  and  the  de- 
fendant renting  the  team,  horses,  and  driver.  It  is  a  question  for  you  to  say 
whether  Miller,  doing  the  work,  was  then  bearing  such  a  relation  to  this  de- 
fendant that  he  n:ilght  be  considered  in  that  respect  an  employ^  of  tbe  de- 
fendant." 

Counsel  replied: 

*'I  ask  your  honor  to  charge  in  that  specific  language,  irrespective  of  the 
question  of  payment,  and  take  an  exception  to  your  modification.  I  further 
ask  you  to  charge  that  before  a  verdict  can  be  rendered  for  the  plaintiff  the 
jury  must  find  by  a  fair  preponderance  of  evidence  that  the  defendant  was 
negligent,  although  I  think  you  have  already  charged  that" 

I  am  of  opinion  that  the  defendant  was  entitled  to  this  charge.  The 
complaint  somewhat  equivocally  alleged  that  the  plaintiff  was  in  the 
employ  of  the  defendant  in  this  particular  work  and  at  the  particular 
time  mentioned.  The  defendant  denied  this  allegation,  and  the  plaintiff 
was  bound  to  establish  the  facts  upon  which  such  emploxinent  could 
be  predicated  as  a  matter  of  law.  If  the  jury  should  find  as  a  matter 
of  fact  that  the  plaintiff  was  in  the  employ  of  Gates  at  this  particular 
time  and  place,  it  is  obvious  that  the  plaintiff  would  have  failed  to 
establish  the  employment  alleged  in  his  complaint ;  and  if  he  was  not 
in  the  employ  of  the  defendant,  then  he  had  no  standing  in  an  action 
based  upon  the  Employers'  Liability  Act.  His  right  to  an  action  under 
the  Employers'  Liability  Act  depended  upon  the  fact  of  his  being  an 
employe  of  the  defendant 

The  defendant  may  have  owed  the  plaintiff  some  common-law  duty, 
notwithstanding  the  fact  that  he  was  in  the  employ  of  Gates;  but  in 
order  to  get  any  rights  under  the  statute  he  must  show  the  relation 
of  employer  and  employe,  and  this  involves  the  idea  of  a  contractual 
relation  between  the  parties.  McCluskey  v.  Cromwell,  11  N.  Y.  593, 
599.  In  the  case  cited,  which  involved  the  question  of  the  right  of  the 
employes  of  a  subcontractor  to  share  in  the  protection  of  a  bond  given 
to  secure  the  payment  of  the  wages  of  the  employes  of  the  contractor, 
the  court  say : 

"The  referee  has  found  that  the  plaintiff  and  the  other  laborers,  to  whose 
claims  the  plaintifl!  has  succeeded  by  assignment,  were  employed  by  Shippey, 
and  consequently  that  they  were  not  employed  by  Cromwell.  Unless,  there- 
fore, the  word  'employment'  means  one  thing  in  the  judgment  of  the  referee, 
and  another  in  the  undertaking  of  the  parties,  the  laborers  were  not  employed 
by  Cromwell  within  the  intent)  of  the  bond.  It  is  not  the  labor  performed 
upon  the  work  alone  which  gives  the  laborer  rights  under  the  bond,  but  it  is 
labor  done  in  pursuance  of  an  employment  by  Cromwell.  To  employ  Is  'to 
engage  in  one's  service ;  to  use  as  an  agent  or  substitute  in  transacting  busi- 
ness; to  commission  and  intrust  with  the  management  of  one's  affairs;'  and, 
when  used  in  respect  to  a  servant  or  hired  laborer,  is  equivalent  to  hiring, 
which  implies  a  request  and  a  contract  for  a  compensation,  and  has  but  this 
one  meaning  when  used  in  the  ordinary  affairs  and  business  of  life.  By  la- 
borers employed  by  Cromwell,  mentioned  in  the  condition  of  the  bond,  are  in- 
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tended  those  hired  by  him,  working  at  his  request,  and  under  an  agreement 
on  his  part  to  compensate  them  for  their  services ;  and  employment  by  Ship- 
pey,  as  found  by  the  referee,  in  this  sense  excludes  the  idea  of  employment 
by  Cromwell." 

The  case  above  cited  is  a  leading  authority  upon  the  question  of  con- 
struction, and  the  court  say  that : 

In  'the  construction,  both  of  statutes  and  contracts,  the  Intent  of  the  f ram- 
ers  and  parties  is  to  be  sought  first  of  all,  in:  the  words  and  language  em- 
ployed, and  if  the  words  are  free  from  ambiguity  and  doubt,  and  express 
plainly,  clearly,  and  distinctly  the  sense  of  the  framers  of  the  instrument, 
there  is  no  occasion  to  resort  to  other  means  of  interpretation.  It  is  not  al- 
lowable to  interpret  what  has  no  need  of  interpretation,  and,  when  the  words 
liave  a  definite  and  precise  metiining,  to  go  elsewhere 'in  search  of  conjecture 
in  order  to  restrict  or  extend  the  meaning."  Tompkins  v.  Hunter,  149  N.  Y. 
117.  123,  43  N.  E.  532. 

The  same  principle  is  involved  in  the  rule  that  words  having  a 
precise,  well-settled  meaning  in  the  jurisprudence  of  a  country  have 
the  same  sense  in  its  statutes,  unless  a  different  meaning  is  plainly 
intended  (Perkins  v.  Smith,  116  N.  Y.  441,  23  N.  E.  21);  and  the 
suggestion  that  we  may  permit  a  jury  to  determine  that  a  man  who 
is  the  employe  of  one  man  may  be  the  employe  of  another  at  the  same 
moment,  for  the  purpose  of  bringing  him  within  the  provisions  of  a 
statute  in  derogation  of  common  law,  cannot  have  my  sanction,  in 
the  absence  of  controlling  authority. 

The  Employers'  Liability  Act  was  enacted  for  the  purpose  of  en- 
larging the  liability  of  employers.  It  is  entitled  "An  act  to  extend  and 
regulate  the  liability  of  employers  to  make  compensation  for  personal 
injuries  suffered  by  employes,"  and  it  had  relation  to  those  and  to 
those  only  who  occupied  the  legal  relation  of  employer  and  employe, 
as  those  words  were  understood  and  had  been  judicially  construed  by 
our  courts.  It  created  a  new  cause  of  action  for  employes  (Rosin  v. 
Lidgerwood  Manufacturing  Co.,  89  App.  Div.  245,  249,  86  N.  Y.  Supp. 
49,  approved  in  Gmaehle  v.  Rosenberg,  178  N.  Y.  147,  70  N.  E.  411), 
and  we  have  no  power  or  authority  to  extend  the  provisions  of  that 
act  to  any  one  who  does  not  occupy  the  contractual  relation  of  an  em- 
ploye. 

In  the  case  now  under  consideration  it  was  conceded  that  the  plain- 
tiff was  employed  by  Gates,  that  he  was  paid  his  wages  by  him,  and  that 
the  defendant  had  no  power  to  discharge  him;  but  the  jury  was  told 
that  it  might  find  that  he  was  at  the  same  time  the  employe  of  the  de- 
fendant. That  is,  the  jury  were  told  in  substance  that  they  could  cre- 
ate, after  the  accident,  a  relation  which  did  not  exist  at  the  time  of  such 
accident ;  that  they  could  do  the  impossible.  This  right  has  been  denied 
to  parties  to  contracts,  but  the  new  doctrine  is  that  the  jury  may  find  a 
contractual  relation  to  exist  where  it  did  not;  where  the  parties  had 
never  consented  to  such  a  relation. 

"Parties,"  say  the  court  in  Sternaman  v.  Metropolitan  Life  Ins.  Co.,  170 
N.  Y.  13,  19,  62  N.  E.  763,  764,  57  L.  R.  A.  318,  88  Am.  St  Rep.  625,  "cannot 
make  a  binding  contract  in  violation  of  law  or  of  public  policy.  They  cannot 
in  the  same  instrument  agree  that  a  thing  exists  and  that  it  does  not  exist, 
or  provide  that  one  is  the  agent  of  the  other  and  at  the  same  time  and  with 
reference  to  the  same  subject  that  there  is  no  relation  of  agency  between  them. 
They  cannot  bind  themselves  by  agreeing  that  a  loan,  in  fact  void  for  usury. 
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is  not  usurious,  or  that  a  copartnership,  which  actually  exists  between  them, 
does  not  exist  They  cannot  by  agreement  change  the  laws  of  nature,  or  of 
lo^c,  or  create  relations,  physical,  legal,  or  moral,  which  cannot  be  created. 
In  other  words,  they  cannot  accomplish  the  impossible  by  contract" 

But  we  are  asked  to  hold  that  a  jury  may,  out  of  facts  which  clear- 
ly show  that  a  man  is  an  employe  of  Gates,  make  him  out  the  employe 
of  the  defendant  in  this  action  at  the  same  time  and  in  connection 
with  the  same  transaction,  and  I  am  not  willing  to  do  this.  I  am  not 
willing  to  say  that  the  defendant  can,  after  the  accident,  be  forced 
to  accept  the  contractual  relation  of  an  employer,  for  the  purpose  of 
enlarging  the  rights  of  one  whom  he  never  voluntarily  entered  into 
such  a  contract  with,  ^nd  it  seems  to  me  that  the  cases  of  Vasligato  v. 
Yellow  Pine  Co.,  158  App.  Div.  551,  143  N.  Y.  Supp.  817,  and  Hanat- 
sek  V.  Wilson,  161  App.  Div.  634,  146  N.  Y.  Supp.  1016,  are  conclusive 
upon  the  question  of  the  relation  of  the  parties  to  this  action.  Both 
these  cases  recognize  that  the  plaintiff  must  be  in  contractual  relations 
with  the  defendant  in  order  to  be  an  employe  or  servant,  and  I  think 
they  are  controlling  here. 

It  seems  plain  to  me  that  the  allegations  of  negligence  are  not  such 
as  to  warrant  a  recovery  under  the  Employers'  Liability  Act  in  any 
event.  The  most  of  the  specified  claims  are  mere  common-law  ele- 
ments, and  all  of  them  are  predicated  upon  the  theory  that  a  master 
must  follow  a  common  laborer  around  at  all  times  and  guard  him 
against  dangers  which  are  open  and  obvious  to  every  one,  and  which 
are  incident  to  the  very  work  which  is  undertaken.  The  plaintiff, 
with  Gates'  team,  was  employed  in  hauling  dirt  to  fill  up  the  side  of  a 
highway  for  the  purpose  of  widening  the  traveled  way,  preparatory 
to  paving.  The  "hole"  which  he  alleges  was  merely  the  difference 
between  the  height  of  the  highway  and  the  surrounding  territory,  and 
the  accident  happened  because  he  backed  his  team  off  of  the  compact 
earth  which  was  being  filled  in.  The  common-law  obligation  of  the 
defendant  to  furnish  a  reasonably  safe  place  in  which  to  perform  the 
work  was  fulfilled  in  providing  the  highway,  which  was  undergoing^ 
a  permanent  improvement,  the  condition  of  which  was  undergoing* 
constant  change  by  the  very  work  in  which  the  plaintiff  was  engaged, 
and  the  suggestion  that  the  defendant  was  called  upon  to  furnish  a 
superintendent  to  look  after  the  dumping  of  dirt  in  making  this  fill  is 
absurd. 

However,  it  is  not  necessary  to  deal  with  this  phase  of  the  case.  The 
error  of  the  learned  trial  court  in  its  charge  to  the  jury  is  so  obvious 
that  this  dissent  may  well  rest  upon  that  single  proposition. 

The  judgment  and  order  appealed  from  should  be  reversed. 
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(166  App.  Dlv.  425) 

SUMMO  V.  SNAREl  &  TBIE3ST  CX>.  et  al. 

(Supreme  Court,  Appellate  Diylsion,  Second  Department    March  5,  1915.) 

1.  Masteb  and  Sebvant  ^=>278 — ^Action  fob  Injuby — Sutfioiency  of  Evi- 

DEN  CE — Scaffold. 

In  an  action  for  tbe  death  of  a  servant,  brought  under  Labor  Law 
(Gonaol.  Laws,  c.  31)  f  18,  requiring  a  master  to  furnish  safe  and  proper  * 
scaffolding,  evidence  held  sufficient  to  sustain  a  finding  of  the  master's 
negligence  in  furnishing  a  scaffolding,  the  suspending  rope  of  which  was 
in  a  bad  condition. 

[Ed.  Note.— For  other  cases,  see  Master  and  Servant,  Cent.  Dig.  §§  d54, 
»56-958,  960-969,  971,  972,  977;   Dec.  Dig.  e=>278.] 

2.  Masteb  and  Sebvant  €=»297 — Action — Vebdict — Confobmitt  to  Issues. 

Where  the  complaint  alleged  that  the  rope  which  broke,  causing  injury, 
"was  defective,  and  was  old!  and  worn  out,"  and  the  defendant's  proof 
was  that  it  was  not  "old,"  but  comparatively  new,  a  verdict  for  plaintiff 
was  secundum  allegata,  as  the  word  "defective"  sufficiently  covered  the 
situation. 

[Ed.  Note.— For  other  cases,  see  Master  and  Servant,  Cent.  Dig.  §{  119!>- 
1108;    Dec.  Dig.  ^=s>297.] 

3.  Masteb  and  Servant  <e=»277— Aonoif  fob  Injuby — Sufficiency  of  Evi- 

dence— Relation  of  Parties. 

Evidence  in  an  action  for  the  death  of  a  servant  heH  to  show  that  the 
contractor  with  a,  dty,  and  not  an  alleged  subcontractor  for  the  labor, 
was  decedent's  master. 

[Bd.  Note. — For  other  cases,  see  Master  and  Servant,  Cent.  Dig.  i  9o3 ; 
Dec.  Dig.  <©=>277.] 

4.  Master  and  Servant  ^=>268 — ^Action  fob  Injuby — Evidence — ^Relation 

OF  Pasties. 

Evidence  as  to  the  corporate  organization  of  the  subcontractor  and  its 
usual  scope  of  business,  which  was  exclusively  confined  to  the  jobs  of  the 
defendant  contractor,  who  controlled  its  stods,  was  admissible  upon  the 
relation  of  the  parties  as  affecting  liability  for  injury  to  servant. 

[Ed.  Note. — For  other  cases,  see  Master  and  Servant,  Cent  Dig.  §  910 ; 
Dec.  Dig.  <8=>268.J 

5.  Mabbiage  c=s>50 — ^EviDENCifr— Vbbbal  Agbeement. 

In  an  action  for  the  death  of  a  servant,  brought  by  his  administratrix 
and  alleged  widow,  evidence  held  to  sustain  a  finding  that  decedent  and 
plaintiff  had  become  lawful  husband  and  wife  by  verbal  agreement. 

[Bd.  Note.— For  other  cases,  see  Marriage,  Cent.  Dig.  f§  79-89;  Dec. 
Dig.  «=s>50.1 

ft.  Bastards  ^=»12 — Legitimacy — Statutes. 

Under  the  express  provision  of  Laws  1895,  c.  531,  the  previously  born 
children  of  a  couple,  who  after  the  removal  of  impediments  became  by 
agreement  lawful  husband  and  wife,  were  legitimatized. 

[Ed.  Note. — ^For  other  cases,  see  Bastards,  Cent  Dig.  §§  14,  15;  Dec. 
Dig.  <3=>12.] 

7.   TBIAL  ^=»146 — MiSTBIAL — ^WiTHDBAWAL  OF  JUBOB. 

Where  six  of  the  jury  remonstrated  with  the  court  as  to  the  language 
used  by  defendant's  counsel,  and  declared  that  they  bad  been  Insulted 
thereby,  counsel  was  entitled,  on  application,  to  a  withdrawal  of  a  juror 
and  a  mistrial. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent.  Dig.  {  329;  Dec.  Dig. 
<»s>146.1 

^s»For  other  cases  lee  same  topic  ft  KET-NUMBER  in  all  Key-Numbered  Digeets  &  Indexes 
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Appeal  from  Trial  Term,  Westchester  County. 

Action  by  Vitacrescenza  Summo,  as  administratrix,  etc.,  of  Vito  A. 
Summo,  deceased,  against  the  Snare  &  Triest  Company  and  the  Steel 
&  Masonry  Contracting  Company.  From  a  judgment  for  plaintiff,  and 
from  an  order  denying  their  motions  for  a  new  trial,  defendants  ap- 
peal.   Judgment  and  order  affirmed. 

See,  also,  154  App.  Div.  888,  138  N.  Y.  Supp.  1145. 

Argued  before  JENKS,  P.  J.,  and  BURR,  CARR,  STAPLETON, 
and  PUTNAM,  JJ. 

Hector  M.  Hitchings,  of  New  York  City,  for  appellants. 
William  F.  Unger,  of  New  York  City  (Leonard  M.  Wallstein,  of 
New  York  City,  on  the  brief),  for  respondent. 

CARR,  J.  The  plaintiff  recovered  a  verdict  for  $5,000  for  damages 
for  the  death  of  her  decedent  through  the  alleged  negligence  of  both 
defendants.  It  was  a  "scaffold  case,"  and  the  action  was  brought 
under  the  Labor  Law.,  One  of  the  ropes  sustaining  a  scaffold  which 
was  being  hoisted  into  place  gave  way  while  the  decedent  was  on  the 
scaffold,  and  he  fell  to  the  ground  and  was  killed. 

There  were  three  hotly  contested  issues  at  the  trial,  and  this  appeal 
is  based  upon  all  three,  viz. :  First,  Was  there  actionable  negligence 
on  the  part  of  either  defendant?  Second.  Was  the  Snare  &  Triest 
Company  the  employer  of  the  decedent?  Third.  Was  the  plaintiff 
the  lawful  wife  of  the  decedent,  and  were  her  children  (his  also)  his 
legitimate  children  ? 

The  appeal  was  argued  unusually  well  by  both  counsel.  The  briefs 
are  exhaustive.  I  will  discuss  briefly  the  points  of  the  appellants  in 
their  order : 

[1]  First.  Was  there  proof  of  actionable  negligence  on  the  part  of 
either  defendant? 

The  accident  happened  on  one  of  the  towers  of  the  Pelham  Bay 
Bridge,  which  was  erected  under  a  contract  between  the  city  of  New 
York  and  the  Snare  &  Triest  Company.  A  photograph  of  the  bridge 
and  its  towers  is  to  be  found  in  the  record.  The  decedent  had  been  at 
work,  on  the  day  before  the  accident,  cleaning  spots  of  cement  from 
the  masonry  surface  of  the  tower.  An  ordinary  painter's  ladder,  with 
boards  over  the  rungs,  was  used  as  a  scaffold.  The  decedent  and  a 
helper  stood  upon  these  boards.  The  scaffold  was  suspended  along 
the  side  of  the  tower  by  a  rope  looped  over  its  top.  It  was  lowered  to 
the  ground  at  the  end  of  the  day!s  work.  Early  in  the  morning  of  the 
accident,  the  decedent  and  his  helper  took  their  places  upon  the  scaf- 
fold, and  other  workmen  began  to  hoist  it  up  into  place.  At  times  one 
end  of  the  scaffold  would  go  up  higher  than  the  other  during  the 
hoisting  process.  But,  according  to  the  plaintiff's  witnesses,  the  scaf- 
fold had  reached  its  proper  place  and  was  entirely  level  when  the 
accident  happened. 

The  plaintiff  produced  several  eyewitnesses,  among  them  De  Melia 
and  Erdrono.  These  witnesses  describe  the  whole  occurrence.  Ac- 
cording to  their  story,  the  suspending  rope  broke,  the  decedent  fell 
from  the  scaffold,  and  the  scaffold  in  its  fall  struck  the  decedent  as 
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he  lay  upon  the  ground.  There  is  proof  by  a  witness,  for  plaintiff, 
Farrara,  that  the  rope  was  in  bad  condition  on  the  day  prior  to  the 
accident,  and  that  notice  of  that  fact  was  given  to  HoUan,  the  fore- 
man on  the  job.  The  defendants'  contention  is  that  the. rope  was 
comparatively  new  and  in  good  condition;  that  its  break  was  due  to 
the  alleged  fact  that  the  decedent  had  accidentally  cut  it,  on  the  day 
before  the  accident;  that  when  the  scaffold  was  being  hoisted  into 
place  the  men  who  were  hoisting  indulged  in  skylarking  to  frighten 
the  decedent's  helper,  a  young  "greenhorn"  Italian,  by  hoisting  the 
scaffold  ends  irregularly ;  and  that  in  so  doing  they  allowed  the  rope 
to  chafe  against  an  iron  bracket  at  the  top  of  the  tower,  and  so  to  sever 
the  strands  of  the  rope.  The  plaintiff's  witnesses  denied  the  skylarking. 
The  defendant  produced  two  eyewitnesses,  Schilling  and  Kane.  Both 
of  these  witnesses  testified  that  there  was  skylarking  during  the  raising 
of  the  scaffold.  There  was  evidence  for  the  jury  that  the  rope  was 
in  a  bad  condition,  and  that  the  foreman,  Hollan,  had  notice  of  it, 
which  he  denied.    Hollan  was  not  present  at  the  time  of  the  accident. 

There  was  a  case  for  the  jury  under  section  18  of  the  Labor  Law, 
and  I  do  not  recommend  any  interference  with  the  verdict. 

[2]  In  the  complaint  it  was  alleged  that  the  rope  *'was  defective  and 
was  old  and  worn  out."  The  appellants  contend  that,  inasmuch  as 
their  proofs  show  that  the  rope  was  not  **old,"  but  comparatively  new, 
the  verdict  and  judgment  are  not  secundum  allegata.  But  I  think 
the  word  "defective"  covers  the  situation  sufficiently. 

[3,  4]  Second.  The  next  proposition  to  be  examined  is  whether  the 
Snare  &  Triest  Company  was  shown  to  have  been  the  decedent's  em- 
ployer. 

The  surface  proof  is  that  the  defendant  Steel  &  Masonry  Contracting 
Company  was  the  employer  of  the  decedent.  It  paid  him,  and  appar- 
ently directed  him  in  work.  The  plaintiff,  however,  undertook  to 
prove  that  the  Steel  &  Masonry  Company  was  but  a  paper  corpora- 
tion, organized  and  controlled  by  the  Snare  &  Triest  Company  for 
the  sole  purpose  of  doing  the  laboring  works  on  its  jobs ;  it  furnish- 
ing all  materials,  tools,  and  appliances  to  the  Steel  &  Masonry  Com- 
pany and  advancing  all  the  moneys  required  by  the  pay  rolls  of  the  lat- 
ter corporation.  The  Snare  &  Triest  Company  had  a  contract  with 
the  city  of  New  York  for  the  construction  of  this  bridge.  It  claims 
to  have  subcontracted  with  the  Steel  &  Masonry  Company  for  the 
actual  work  of  construction,  so  far  only  as  to  the  doing  of  the  labor 
was  concerned.  As  before  stated,  it  furnished  all  materials,  all  tools 
and  appliances,  and  likewise  all  cash  for  pay  rolls  of  the  Steel  &  Ma- 
sonry Company,  and,  in  addition,  it  paid  to  the  latter  company  every 
two  months  5  per  cent,  of  the  net  cost  of  the  labor  as  shown  by  the 
pay  rolls.  The  president  and  vice  president  of  the  Snare  &  Triest 
Company  owned  all  the  stock  of  the  Steel  &  Masonry  Company,  except 
a  few  shares  held  by  the  officers  of  that  corporation,  apparently  for 
the  purpose  of  enabling  them  to  hold  their  offices.  There  was  a  mass 
of  evidence  put  in  to  show  the  modus  operandi  of  both  corporations, 
and  their  intimacy  of  business  relations. 

The  court  submitted  to  the  jury  the  question  whether  the  Steel  & 
Masonry  Company  was  really  an  independent  subcontractor,  or  wheth- 
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er  the  Snare  &  Triest  Company  was  the  real  principal,  and  the  Sted 
&  Masonry  Company  but  a  "dummy"  agent,  instrument,  and  working 
tool.  The  appellants  claim  this  was  error.  It  is  argued  that  as  the 
Steel  &  Masonry  Company  was  a  distinct  corporate  entity,  differently 
officered,  -it  was  incompetent  to  go  into  the  question  of  the  circum- 
stances of  its  organization,  and  its  usual  scope  of  business,  which  was 
concerned  exclusively  with  the  jobs  of  the  Snare  &  Triest  Company 
and  its  stock  control. 

The  case  at  bar  is  in  many  ways  like  that  of  McChcrry  v.  Snare  & 
Triest  Co.,  130  App.  Div.  241,  114  N.  Y.  Supp.  674,  affirmed  198 
N.  Y.  532,  92  N.  E,  1090,  where  a  controversy  was  litigated  at  the 
trial  whether  the  Snare  &  Triest  Company  was  the  real  principal, 
acting  through  a  dummy  corporation  known  as  the  Metropolitan  Bridge 
&  Construction  Company,  under  an  arrangement  between  them  prac- 
tically the  same  as  that  shown  in  this  record  with  reference  to  the 
Steel  &  Masonry  Company.  I  sat  as  trial  judge  in  that  action  and 
recall  its  controversy  very  clearly.  It  was  held  there,  necessarily,  that 
it  was  competent  to  show  that  a  corporation,  apparently  an  inde- 
pendent subcontractor,  was  in  reality  but  a  dummy  device  or  tool  used 
to  enable  another  corporation,  as  the  true  and  secret  principal,  to 
carry  on  its  manipulations  as  to  hiring  and  directing  of  labor  employed 
really  for  the  purposes  of  the  secret  principal.  This  question  came  up 
again  in  McKenna  v.  Snare  &  Triest  Co.,  147  App.  Div.  855,  133 
N.  Y.  Supp.  107.  There  the  Metropolitan  Bridge  &  Construction 
Company  was  involved,  and  the  plaintiff  recovered  a  judgment  on  the 
theory  that  the  Snare  &  Triest  Company  was  the  true  employer.  That 
judgment  was  reversed  on  several  grounds,  viz.,  errors  in  the  admis* 
sion  of  evidence  and  errors  in  the  charge  of  the  trial  court.  There  are 
several  opinions;  the  prevailing  one  by  Laughlin  J.,  and  a  dissenting 
opinion  by  Miller,  J.  There  is  much  consideration  in  both  opinions 
on  this  very  question  now  before  us  on  this  appeal. 

The  appellants  rely  upon  the  McKenna  Case  as  deciding  flatly  that, 
where  the  Metropolitan  Bridge  &  Construction  Company  formally 
hired  and  paid  an  employe  for  the  doing  of  labor  on  a  job  which  it 
was  carrying  on  under  a  formal  contract  with  the  Snare  &  Triest 
Company,  for  the  benefit  of  that  company  ultimately,  it  was  improper 
to  go  behind  the  appearances,  and  to  show  that  the  Metropolitan 
Bridge  &  Construction  Company  was  but  a  mere  device  and  tool  of 
the  Snare  &  Triest  Company ;  but  that  case,  whatever  was  said,  was 
not  decided  on  that  theory. 

My  opinion  is  that  this  question  was  properly  submitted  to  the 
jury,  and  the  plaintiff's  evidence  in  regard  to  the  actual  conditions  was 
competent. 

[5,  8]  Third.  We  come  now  to  the  most  perplexing  question  in  the 
case,  viz. :  Was  the  plaintiff  the  lawful  wife  of  the  decedent,  and  are 
her  children  his  lawful  issue? 

The  plaintiff  and  the  decedent  began  to  cohabit  together  in  Italy. 
When  this  cohabitation  began,  the  plaintiff  had  a  living  husband  and 
the  decedent  a  living  wife,  who  continued  to  live  with  the  decedent  in 
the  same  house  with  the  paramour.     Thereafter  the  decedent  and 


Digitized  by  VjOOQ  IC 


Sup.  Ct.)  SUMMO   y.  8NABB  A  TBIEST  OO.  33 

the  plaintiff  came  to  America  and  cohabited  together  in  all  respects 
as  if  they  were  lawful  husband  and  wife.  Children  were  born  and 
baptized  with  the  father's  name,  the  decedent  generally  referred  to 
her  as  his  wife,  and  she  was  known  as  such  to  the  neighborhood. 
This  cohabitation  began  illicitly;  both  parties  were  not  free  to  con- 
tract a  lawful  marriage  during  the  lifetimes  of  their  lawful  spouses. 
While  tliis  couple  were  living  together  for  some  years,  the  decedent's 
lawful  wife  died  in  Italy.  This  left  him  free  to  contract  a  marriage ; 
but  his  concubine  was  not  free,  if  her  original  husband  was  still  pre- 
sumably alive  somewhere  in  South  America,  where  he  had  gone  many 
years  before.  Shortly  after  he  went  to  South  America,  he  wrote  home 
once,  sending  a  small  sum  of  money,  but  then  disappeared  completely 
from  the  knowledge  of  his  wife,  and  nothing  was  heard  about  him 
further  for  many  years  thereafter.  Finally,  as  the  plaintiff  testified, 
she  received  a  letter  in  1910-1911  from  her  sister-in-law  in  Italy, 
informing  her  of  the  death  of  plaintiff's  original  husband  by  suicide, 
and  that  immediately  thereafter  the  decedent  and  she,  the  impediments 
being  removed,  agreed  together  to  be  lawful  Jiusband  and  wife.  If 
this  couple,  after  the  removal  of  the  impediments,  became  by  agree- 
ment lawful  husband  and  wife,  then  their  previously  bom  children  be- 
came legitimatized  (chapter  531,  Laws  of  1895);  if  not,  then  said 
children  are  illegitimate. 

There  was  much  industry  in  the  respective  briefs  by  way  of  cita- 
tion and  quotation  from  the  very  numerous  reported  precedents,  es- 
pecially as  to  the  rule  of  prima  facie  presumption  that  should  apply. 
Yet  the  plaintiff's  claim  to  be  the  lawful  wife  of  the  decedent  does 
not  rest  alone  upon  prima  facie  presumptions,  as  she  has  givp.n  evi- 
dence as  to  a  nonceremonial  marriage  after  all  mutual  impediments 
were  apparently  removed.  It  is  argued  by  the  appellants  that  a  merely 
verbal  contract  of  marriage  could  not  have  been  made  lawfully  in 
1911.  The  respondent  cites  Matter  of  Hinman,  147  App.  Div.  452, 
131  N.  Y.  Supp.  861,  and  206  N.  Y.  653,  99  N.  E.  1108,  as  holding 
to  the  contrary  of  appellants'  contention.  But  the  Court  of  Appeals 
did  not  pass  upon  that  question,  expressly  excluding  it  from  consid- 
eration. There  is  a  statement  in  the  opinion  in  147  App.  Div.  452, 
131  N.  Y.  Supp.  861,  to  the  effect  advanced  by  the  respondent;  but 
it  was  not  concurred  in  by  the  whole  court,  one  justice  concurring 
"in  the  result"  and  one  dissenting.  In  the  case  at  bar  the  jury  found 
that  tlie  decedent  and  the  plaintiff  had  become  lawful  husband  and 
wife  by  verbal  agreement  prior  to  1902.  This  finding  was  based 
partly  on  the  statute  as  to  presumption  of  death,  and  that  which 
authorizes  a  person  whose  spouse  has  disappeared,  and  has  not  been 
heard  from  or  about  for  the  period  of  five  years,  to  contract  in  good 
faith  a  new  marriage,  which,  however,  may  be  voidable. 

[7]  The  learned  counsel  for  the  appellants  feels  that  he  had  a  rather 
hard  time  in  this  case.  On  the  marriage  question  he  was  on  a  very 
unpopular  side.  The  jury,  or  at  least  six  of  them,  remonstrated  with 
the  court  as  to  some  language  said  to  have  been  used  by  that  counsel 
in  his  summing  up,  and  declared  that  they  had  been  "insulted"  there- 
by. If  this  counsel  had  asked  for  a  withdrawal  of  a  juror  and  a 
152N.Y.S.— 3 
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mistrial,  his  application  should  have  been  granted.    But  he  did  not 
so  ask,  and  he  took  his  chances.    Now,  this  is  an  unusual  case  in  its 
facts  and  the  nature  of  the  legal  questions  presented,  but  we  see  no 
imperative  reasons  calling  for  a  reversal. 
The  judgment  and  order  are  affirmed,  with  costs.    All  concur. 


(166  App.  Dlv.  367) 

DEAN  V.  BUTLEB. 

(Supreme  Ck)iirt,  Appellate  DiTision,  Third  Department    March  3,  1915.) 

1.  Pleading  «=s>d3 — Inconsistent  Claims — ^Replevin.    . 

Where  the  evidenoe  does  not  show  clearly  whether  a  colt  was  deUvered 
to  plaintiff  as  a  ^t,  or  merely  to  be  kept  daring  the  winter,  in  replevin 
against  defendant,  who  In  some  manner  obtained  possession  of  the  colt, 
claims  by  plaintiff  of  ownership,  or  that  he  had  a  lien  for  the  keep,  are 
not  Incons&tent. 

[Ed.  Note.— For  other  cases,  see  Pleading,  Cent  Dig.  {{  189,  190;  Dec. 
Dig.  «ss>03.] 

2.  Animals  «=»26 — Lien  ^ ob  Keef^Loss  of  Lixn. 

If  one  in  possession  of  a  colt  has  a  Uen  for  Ita  keep,  and  voluntarily 
surrenders  the  colt,  the  lien  is  lost 

[Ed.  Note.— For  other  cases,  see  Animals,  Cent  Dig.  U  54>69;  Dec 
Dig.  <S=»26.] 

Howard  and  Woodward,  JJ.,  dissenting. 

Appeal  from  Tompkins  County  Court. 

Action  by  Lavina  Dean  against  Kittie  Butler.  From  a  judgment 
of  the  County  Court,  reversing  a  judgment  of  a  justice  of  the  peace 
in  favor  of  plaintiff,  and  granting  a  new  trial  before  the  same  jus- 
tice, plaintiff  appeals.     Judgment  of  County  Court  affirmed. 

Argued  before  SMITH,  P.  J.,  and  KELLOGG,  LYON,  HOW- 
ARD, and  WOODWARD,  JJ. 

J.  J.  McGuire,  of  Ithaca,  for  appellant. 
WiUard  M.  Kent,  of  Ithaca,  for  respondent 

JOHN  M.  KELLOGG,  J.  The  action  was  in  replevin  to  recover 
the  possession  of  a  colt  alleged  to  have  been  wrongfully  taken  by  the 
defendant.  The  first  cause  of  action  stated  in  the  complaint  proceeds 
upon  the  theory  that  the  plaintiff  was  the  owner  of  the  colt.  The 
second  cause  of  action  is  based  upon  the  theory  that  the  plaintiff  had 
wintered  and  pastured  the  colt  for  the  defendant  and  that  the  plain- 
tiff had  a  lien  upon  it  therefor.  The  proceedings  were  quite  informal 
from  beginning  to  end.  The  jury  determined  that  the  colt  be  given 
to  the  defendant  and  that  the  plaintiff  be  given  $60  for  the  care  and 
keep  of  it,  and  costs,  "the  same  to  be  covered  by  a  lien  upon  the  colt 
until  paid."  The  justice  entered  judgment  for  the  plaintiff  for  $60 
and  costs.  The  County  Court  reversed  the  judgment,  and  granted  a 
new  trial,  upon  the  ground  that  it  was  contrary  to  the  weight  of 
the  evidence,  not  according  to  the  verdict,  not  in  the  form  required  in 
replevin  actions,  and  that  the  judgment  was  unauthorized,  and  appar- 
ently considered  that  the  plaintiff  in  the  same  complaint  could  not 

^Qrr^vnr  other  cases  see  same  topic  ft  KEY-NUMBER  In  all  Key-Numbered  Digests  ft  Indexes 
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claim  the  general  property  in  the  colt  and  a  special  property  by  way  of 
a  lien  for  keeping  it. 

The  plaintiffs  evidence  tended  to  show  that  the  defendant,  her  aunt, 
had  no  feed  for  the  colt.  Plaintifif's  husband  told  defendant  that  if 
she  would  send  for  the  hay  he  would  give  her  enough  to  winter  the 
colt,  but  advised  her  to  sell  it.  Nevertheless  she  gave  the  colt  to  the 
plaintiff  and  asked  her  to  take  it  home,  take  good  care  of  it,  and  keep 
it  for  her  own  use.  The  defendant's  evidence  tended  to  show  that 
the  plamtiff's  husband,  with  the  plaintiff's  knowledge,  offered  to  take 
the  colt  home  and  feed  it  during  the  winter,  with  the  understanding 
that  if  it  was  fed  grain  the  defendant's  husband  would  pay  the  value 
of  the  grain.  The  defendant,  in  June,  came  to  the  plaintiff's  place  to 
get  the  colt,  but  delivery  was  refused  unless  the  defendant  would  pay 
for  its  keeping.  It  does  not  appear  how  the  colt  came  into  the  de- 
fendant's possession  after  that. 

[1]  Upon  the  facts  shown  it  is  not  clear  that  the  plaintiff's  claim 
of  ownership  and  a  lien  for  the  keeping  were  so  inconsistent  that  the 
plaintiff  could  not  seek  to  regain  possession  upon  either  ground.  The 
evidence  does  not  conclusively  show  whether  the  defendant  delivered 
the  colt  to  the  plaintiff  as  an  actual  gift,  or  whether  it  was  delivered 
to  her  to  be  kept  for  the  winter.  I  think,  therefore  the  plaintiff  was 
entitled  to  urge  either  ground  to  establish  her  right  of  possession  of 
the  colt.    ' 

[2]  The  jury  evidently  have  found  that  there  was  no  gift,  but  that 
the  plaintiff  was  keeping  the  colt  for  the  defendant  at  her  request. 
If  the  plaintiff  voluntarily  surrendered  the  possession  of  the  colt,  she 
could  not  thereafter  claim  a  lien  and  regain  the  possession  by  replevin. 
If  the  plaintiff  did  not  own  the  colt,  she  could  not  recover  the  posses- 
sion of  it  from  the  defendant,  if  she  had  voluntarily  parted  with  the 
possession.  A  necessary  element  of  the  plaintiff's  case  in  replevin  is 
therefore  absent. 

It  is  difficult  to  determine  just  what  the  defendant's  answer  means, 
but  the  court  was  justified  in  trying  the  case  upon  the  merits.  We 
cannot  say  that  the  determination  of  the  County  Court  that  the  case 
is  not  supported  by  the  evidence  is  incorrect.  Clearly  the  judgment 
was  informal.  Upon  a  new  trial  the  evidence  may  more  fully  present 
the  rights  of  the  parties  to  the  court. 

The  judgment  of  the  County  Court  is  therefore  affirmed,  with  costs. 
All  concur,  except  HOWARD  and  WOODWARD,  JJ.,  who  vote  to 
reverse  the  County  Court  and  remstate  the  justice's  judgment 


HELLER  v.  LEVINSON,    (No.  6027.) 
(Supreme  (3onrt,  Appellate  Division,  First  Department    March  12,  1915.) 

PboCESS  ^=>64 — SEBVICB  of  SuMHONS  and  OoNVIOTHON — SUFFIOIENCT. 

A  service  upon  dc^feudant,  by  one  wbo  knew  him  and  informed  him  that 
he  had  a  paper  for  him,  and  who,  when  defendant  started  to  walk  away, 
put  the  paper  in  his  outside  pocket,  and  said  it  was  all  right,  to  which 
defendant  replied  that  it  was  all  right,  was  sufficient  as  it  rendered  it 
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reasonably  probable  that  it  apprised  defendant  of  tbe  acdon  against  him 
and  gave  him  an  opportunity  to  defend. 

[Ed.  Note.— For  other  cases,  see  Process,  Cent  Dig.  U  55,  56,  76-82; 
Dec.  Dig.  e=>64.] 

Appeal  from  Special  Term,  New  York  County. 

Action  by  Hyman  Heller,  doing  business  in  the  firm  name  of  Hy- 
man  Heller  &  Co.,  against  Sam  Lcvinson.  From  an  order  confirming 
the  report  of  a  referee,  plaintiff  appeals.  Order  reversed,  and  judg- 
ment reinstated,  with  leave  to  defendant  to  apply  to  open  his  default. 

Argued  before  CLARKE,  LAUGHLIN,  SCOTT,  DOWUNG,  and 
HOTCHKISS,  JJ. 

Benjamin  Frindel,  of  New  York  City,  for  appellant 

L.  B.  Boudin,  of  New  York  City,  for  respondent. 

HOTCHKISS,  J.  A  judgment  having  been  taken  by  default  here- 
in, the  defendant  moved  to  set  aside  said  judgment  and  open  his  de- 
fault upon  the  ground  that  the  summons  and  complaint  had  never  been 
served  upon  him.  The  court  appointed  a  referee  to  take  testimony 
and  report  his  conclusions.  From  the  order  confirming  said  report 
this  appeal  is  taken. 

The  alleged  service  was  made  by  a  person  who  testified  that  he 
knew  the  defendant,  and  that  the  circumstances  of  the  service  were 
as  follows: 

"I  says,  'How  are  you  Mr.  Levinson?*  and  he  says,  *Ajl  right;'  and  I  says, 
*I  got  a  little  paper  for  you;'  and  he  said,  *I  don't  want  it;'  and  he  started 
to  walk  away,  ♦  ♦  ♦  and  as  he  did  so  I  pushed  it  in  his  outside  pocket, 
and  I  says,  *It  is  all  right?'  and  he  said,  It's  all  right' " 

The  referee  held  that  service,  if  made  as  described,  was  ineflFectual, 
because  the  nature  of  the  papers  was  not  disclosed  to  defendant,  nor 
was  he  in  any  way  informed  that  service  of  process  was  intended, 
or  that  the  paper  had  in  fact  been  put  into  his  pocket.  This  view 
was  adopted  by  the  court  below.  I  think  this  was  error.  As  was  said 
by  Judge  Earl,  in  Hiller  v.  B.  &  M.  Ry,  Co.,  '70  N.'  Y.  223,  227: 

"The  object  of  all  service  of  process  is  said  to  be  to  give  notice  to  the  party 
on  whom  service  is  made,  that  he  may  be  aware  of  and  resist  what  is  sought 
of  him,  and  it  is  a  general  rule  that  any  service  must  be  deemed  sufficient 
which  renders  it  reasonably  probable  that  the  party  proceeded  against  will 
be  apprised  of  what  is  going  on  against  him,  and  have  an  opportunity  to  de- 
fend." 

This  common-sense  rule  has  been  adopted  in  a  number  of  cases,  and 
wherever  service  by  means  other  than  personal  delivery  has  been  held 
ineffectual,  it  has  been  because  the  circumstances  were  such  as  to 
show  that  the  defendant  did  not  come  into  actual  possession  of  the 
papers,  and  that  his  attention  was  not  drawn  to  their  character,  or 
that  he  had  not  willfully  ignored  them  and  refused  to  ascertain  their 
nature  for  the  purpose  of  evading  service.  In  the  present  case,  if 
the  papers  were  placed  in  the  defendant's  pocket,  and  particularly  if 
such  a  conversation  with  reference  to  them  took  place  as  testified  to, 
the  service  was  as  effectual  as  if  the  papers  had  been  handed  to  and 
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retained  by  defendant  and  their  nature  fully  explained  to  him.  It  is 
not  to  be  presumed  that,  after  the  papers  had  been  placed  in  his 
pocket  and  that  fact  acknowledged  by  him,  he  subsequently  failed  to 
ascertain  their  contents.  The  defendant  claimed  that  no  service  what- 
ever had  been  made,  and  attempted  to  prove  an  alibi;  but  I  think 
the  preponderance  of  proof  shows  that  service  was  in  fact  made. 

The  order  appealed  from  should  be  reversed,  and  the  judgment  re- 
instated, with  $10  costs  and  disbursements  of  this  appeal,  together 
with  $10  costs  on  the  motion  below  to  vacate  the  judgment,  and.  such 
sums  as  the  plaintiff  was  obliged  to  pay  as  part  of  the  expenses  of 
the  reference,  with  leave  to  defendant  to  apply  at  Special  Term  to  open 
his  default  and  answer,  on  showing  merits  and  on  payment  of  all  costs 
awarded  by  this  order.    All  concur. 


(166  App.  Dlv.  342) 

FAGAN  et  al.  y.  ULRICH  et  aL 

(Sapreme  Oonrt,  Appellate  Division,  Tbird  Department    March  8,  1915.) 

1.  Specific  Pebfobmance  ^=>28  —  Contbagt  Enfobceabub^-Uncebtaimtt  — 

Construction  bt  Pabties. 

The  long-continued  practical  constnictloD  of*  an  Indefinite  contract  for 
sale  of  property  by  the  parties  may  render  such  contract  sufficiently  cer- 
tain to  permit  specific  performance. 

[Ed.  Note. — For  other  cases,  see  Specific  Performance,  Cent  Dig.  H  61- 
68;   Dec  Dig.  «8=>28,1 

2.  CONTBACTS   «=»163 — CONSTBUCISON — PbINTED   FOBlfS — ^WBITIlfO. 

Where  a  contract  is  on  a  printed  form,  blanks  being  filled  in  by  writing, 
in  case  of  uncertainty,  printed  matter  is  controlled  by  the  written. 

[Ed.  Note—For  other  cases,  see  Contracts,  Cent  Dig.  S  745 ;  Dec.  Dig. 
«=:»163.] 

8.  Specific  Pebfobmance  9=:»121 — Evidence — Sufticienct. 

Evidence  of  performance  of  a  contract  for  sale  of  property  held  to  show 
a  practical  construction  of  an  indefinite  contract  permitting  its  en- 
forcement 

[Ed.  Note. — For  other  cases,  see  Specific  Performance,  Cent  Dig.  U 
887-395;   Dec.  Dig.  <8=>121.1 

4.  Vendob  and  Pubchaseb  ^=^232 — Bona  Fide  Pubchaseb— Notice — Pos- 
session. 

Where  property  which  defendants  had  agreed  to  sell  to  plaintiffs  had 
been  in  plaintiifs'  possession  for  10  years,  and  they  had  been  assessed  and 
had  paid  the  taxes,  and  had  their  name  in  large  gilt  letters  on  the  front 
porch,  such  facts  were  sufficient  notice  to  one  claiming  as  a  bona  fide  pur- 
chaser. 

[Ed.  Note. — For  other  cases,  see  Vendor  and  Purchaser,  Cent  Dig.  {{ 
540-545,  548-4^ :    Dec.  Dig.  «s>232.] 

Appeal  from  Trial  Term,  Schenectady  County. 

Bill  by  Mary  E.  Fagan  and  another  against  Charles  E.  Ulrich  and 
others.  From  a  judgment  for  defendants,  plaintiffs  appeal.  Reversed, 
and  judgment  directed  for  plaintiffs. 

Argued  before  SMITH,  P.  J.,  and  KELLOGG,  LYON,  HOW- 
ARD, and  WOODWARD,  JJ. 
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Edward  D.  Cutler,  of  Sthcnectady  (R.  J.  Landon,  of  Schenectady, 
of  counsel),  for  appellants. 

Loucks  &  Alexander,  of  Schenectady  (William  Dewey  Loudcs,  of 
Schenectady,  of  counsel),  for  respondents. 

John  R.  Parker,  of  Schenectady,  for  respondent  Grace  G.  Parker. 

JOHN  M.  KELLOGG,  J.  The  action  was  brought  for  the  specific 
performance  of  a  contract  made  August  9,  1904,  for  the  sale  by  the 
defendant  Ulrich  to  the  plaintiffs  of  the  Ulrich  Block  (now  called  the 
Fagah  Block)  in  the  city  of  Schenectady.  By  the  terms  of  the  con- 
tract the  plaintiffs  paid  $200  down,  and  on  the  1st  day  of  September 
thereafter  were  put  into  possession  of  the  property,  and  have  since 
remained  in  possession,  paying  the  taxes,  insurance,  and  interest  from 
time  to  time,  and  small  payments  on  the  principal,  aggregating  $1,500. 
The  vendor  has  never  objected  to  the  manner  in  which  payments  were 
made,  or  requested  other  payments.  On  the  10th  day  of  January. 
1914,  the  vendor  conveyed  the  premises  to  the  Ingalls  Realty  Com- 
pany, which  in  turn  conveyed  the  same  without- notice  to  defendant 
Parker,  while  the  plaintiffs  were  in  possession  under  the  contract. 

[1,2]  The  Special  Term  held,  in  substance,  that  the  contract  was 
so  indefinite  by  its  terms  that  equity  could  not  decree  a  specific  per- 
formance. The  court  overlooked,  we  think,  two  important  considera- 
tions. 

(1)  The  practical  construction  of  this  contract  by  the  parties  for 
10  years  removes  any  uncertainty  as  to  its  real  meaning.  "It  has 
been  many  times  held  that  the  practical  construction  put  upon  a  con- 
tract by  the  parties  to  it  is  sometimes  almost  conclusive  as  to  its  mean- 
ing (NicoU  V.  Sands,  131  N.  Y.  19,  24  [29  N.  E.  818]),  and  that 
there  is  no  surer  way  to  find  out  what  the  parties  mean  than  to  see 
what  they  have  done  (Insurance  Co.  v.  Dutcher,  95  U.  S.  269,  273 
[24  L.  Ed.  410])."  Fox  v,  CoggeshaU,  95  App.  Div.  410,  416,  88  N. 
Y.  Supp.  676,  680. 

(2)  Where  a  contract  is  upon  a  printed  form,  blanks  being  filled  in 
by  writing,  in  the  case  of  uncertainty  as  to  the  true  meaning  of  the 
contract,  the  printed  matter  must  give  way  to  the  written.  Heyn  v. 
New  York  Life  Ins.  Co.,  192  N.  Y.  1,  84  N.  E.  725. 

[3]  The  case  in  itself  is  peculiar.  The  contract  was  made  and 
acknowledged  between  Hugh  J.  Fagan,  the  agent  of  the  plaintiffs,  and 
Ulrich,  August  11,  1904.  On  December  12,  1904,  a  new  contract  was 
prepared  in  substantially  the  same  manner,  naming  the  plaintiffs  as 
the  purchasers,  instead  of  their  agent.  There  is  no  suggestion  of  any 
fraud,  mistake,  or  misunderstanding  as  to  the  terms  written  in  the 
contract.  It  is  not  suggested  that  anything  in  the  minds  of  either  of 
the  contracting  parties  at  the  time  was  omitted  from  the  contract. 
It  therefore  expresses  their  intent,  if  they  had  any  reasonable  intent 
The  fact  that  about  four  months  after  it  was  executed  it  was  rewrit- 
ten and  re-executed  in  substantially  the  same  manner  leaves  little 
room  to  infer  that  any  omission  was  made  in  reducing  the  agreement 
of  the  parties  to  writing.  It  therefore  expresses  the  intention  of  the 
parties,  and  the  only  question  is :  What  did  they  mean  ?  In  this  case 
their  acts  speak  more  plainly  than  the  language  they  used. 
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The  contract  is  upon  a  printed  form,  with  many  blank  spaces. 
Some  of  the  blanks  are  filled  in  with  typewriting.  No  attempt  has 
been  made  to  fill  most  of  them.  The  printed  parts  of  the  contract 
which  were  not  filled  cause  the  uncertainty,  and,  if  the  court  had  been 
called  upon  to  construe  the  contract  before  the  parties  by  their  action 
had  interpreted  it,  some  difficulties  might  have  arisen.  But,  disregard- 
ing the  printed  parts  of  the  contract  which  have  not  been  filled  in, 
enough  remains  to  indicate  the  clear  intent  of  the  parties.  The  prem- 
ises and  the  price  are  certain.  The  confusion,  if  any,  arises  as  to 
when  the  payment  of  principal  and  interest  are  to  be  made.  When 
we  remember,  however,  that  the  plaintiffs  have  paid  all  the  principal 
and  interest  ever  requested,  and  have  tendered  full  performance  of 
the  contract  according  to  any  possible  construction  of  it,  it  is  difficult 
to  see  how  a  court  of  equity  can  treat  the  contract  as  a  nullity  after 
10  years  of  performance  and  when  the  property  has  increased  in  value 
from  $42,000  to  $65,000  or  $70,000. 

After  containing  the  agreement  to  sell  and  buy,  a  description  of  the 
premises,  and  the  price  to  be  paid,  $42,000,  the  printed  form  proceeds 
as  to  the  pa3^ments  to  be  made: 

"In  the  manner  following,  that  Is  to  say:  The  stun  of  dollars  to  be 

paid  on  the  day  of  ,  190    ,  or  sooner,  and  the  sum  of 

dollars  on  the    '  day  of  ,  19    ,  and  the  sum  of  dollars  on 

the  day  of  .  19    ,  with  interest  on  all  sums  unpaid  from  the 

day  of  ,  190    ,  payable  with  each  of  said  payments." 

These  blank  spaces  are  filled  in  only  so  that  the  first  payment  is  $200 
and  the  date  thereof,  September  1,  1904,  and  in  the  provision  for  in- 
terest the  date  is  made  October  1,  1904.  Then  the  printed  form,  with 
many  blank  spaces,  provides  in  substance  that  upon  making  the  pay- 
ments a  deed  is  to  be  executed,  "and  the  remainder,  being  the  sum 
of  dollars,  is  to  be  secured  by  bond  and  mortgage."    The  sum 

written  in  the  blank  before  "dollars"  is  "37,000."  The  other  blanks  in 
the  form  as  to  the  bond  and  mortgage  are  not  filled  in,  but  the  pro- 
visions as  printed  cover  about  a  page  of  the  record.  The  last  part 
of  the  printed  clause  provides  for  interest  and  tax  assessment  clauses 
in  the  mortgage,  and  continues,  "and  shall  be  conditioned  to  pay." 
Here  follows  a  blank  of  four  lines  and  then  the  printed  words,  "with 
interest  at  the  rate  of  per  cent,  per  annum  payable 

and  to  be  computed  from  the  day  of  ,  190     **    The 

above  blanks  are  filled  in  by  the  typewriter,  so  that  the  clause  reads, 
"with  interest  at  the  rate  of  six  per  cent,  per  annum,  payable  monthly, 
and  to  be  computed  from  the  first  day  of  October,  1904,"  to  which 
is  added  in  typewriting: 

"With  the  privUege  of  paying  any  sum  on  the  principal,  on  any  interest  day. 
When  the  sum  of  five  thousand  ($5,000.00)  dollars  is  paid,  the  party  of  the 
first  part  agrees  to  deliyer  to  the  party  of  the  second  part  a  warranty  deed  of 
said  premises,  and  to  take  back  a  purchase-money  mortgage  on  the  aboye- 
named  terms." 

The  printed  form  then  continues  about  the  possession,  the  payment 
of  taxes  and  assessments,  and  that  the  vendee  will  quit  possession  in 
case  he  is  in  default,  with  a  clause  as  to  liquidated  damages,  which 
by  the  writing  are  stated  to  be  $2,000. 
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It  IS  urged  that  uncertainty  exists  as  to  what  payments  are  to  be 
made  after  September  1st,  the  blanks  in  that  respect  being  unfilled.  If 
the  printed  matter  where  the  blanks  are  not  filled  in  is  disregarded,  it 
would  seem  that  interest  was  to  begin  to  run  on  the  $41,800  unpaid  on 
the  1st  day  of  October,  1904,  possession  to  be  given  on  the  1st  day  of 
September,  1904,  with  interest  to  be  paid  monthly  at  the  rate  of  6 
per  cent.,  with  the  right  to  pay  any  part  of  the  principal  when  the  inter- 
est is  paid,  and  that  when  the  payments  amount  to  $5,000  the  deed 
and  bond  and  mortgage  are  to  be  given ;  the  vendee  to  pay  taxes,  as- 
sessments, and  insurance.  It  is  urged  that  maybe  the  parties  intended 
that  after  possession  was  given,  and  before  the  1st  day  of  October, 
1904,  $5,000  was  to  be  paid.  There  is  no  such  agreement ;  it  might 
be  inferred.  We  are  not  called  upon,  however,  to  make  any  infer- 
ence as  to  what  the  intent  of  the  parties  was  in  that  respect.  Their  ac- 
tions make  the  intent  plain.  The  $200  was  paid,  possession  was  de- 
livered as  stated  in  the  contract,  interest  has  been  paid  in  monthly  in- 
stallments, when  not  paid  upon  the  day  no  fault  was  found,  but  it  was 
paid  later,  and  payments  of  principal  have  been  made  from  time  to 
time. 

The  parties  construed  the  contract  as  providing  for  a  sale  of  the 
property,  with  an  indefinite  time  for  the  payment  of  the  principal,  but 
with  interest  to  be  paid  monthly,  the  insurance  and  taxes  to  be  kept 
up.  When  sold,  the  property  was  but  partly  occupied.  Perhaps  such 
terms  were  not  unreasonable,  but  the  parties  were  at  liberty  to  make 
a  contract  by  its  terms  unusual  if  they  chose.  If  we  infer  that  the 
first  blanks  were  to  be  so  filled  in  that  the  $5,000  was  to  be  paid  on  or 
before  October  1st,  the  parties  had  the  right  to  waive  those  provisions, 
and  we  are  not  called  upon  to  put  words  into  a  contract  when  the 
manner  of  trial  concedes  that  nothing  has  been  omitted.  If  the  par- 
ties have  waived  the  provision,  it  is  immaterial  what  it  was.  If  the  par- 
ties intended  that  certain  definite  payments  should  be  made  before 
October  1st,  they  also  intended  that  the  entire  purchase  price  might 
be  paid  in  any  month  thereafter.  The  specific  payments  having  been 
waived,  a  tender  of  the  entire  purchase  price,  with  interest,  is  a  ten- 
der of  performance.  The  plaintiffs  have  tendered  the  $5,000,  oflFered 
to  give  a  mortgage  for  the  balance^  suggested  that  the  defendant  fill 
into  the  mortgage  his  own  terms  of  payment,  and  have  tendered  the 
cash  and  interest  necessary  to  satisfy  the  contract. 

[4]  We  conclude,  therefore,  that  upon  the  facts  shown,  consider- 
ing the  acts  and  conduct  of  the  parties,  the  plaintiffs  were  duly  per- 
forming the  contract  at  the  time  Ulrich  breached  it,  and  have  tendered 
performance  according  to  the  terms  of  the  contract  as  interpreted  by 
the  parties.  The  contract  is  not,  therefore,  so  indefinite  that  it  cannot 
be  specifically  performed.  The  property  has  been  assessed  to  the 
plaintiffs.  They  were  in  possession,  have  paid  the  taxes,  and  had 
upon  the  front  door,  in  large  gilt  letters,  the  words  "Fagan  Block." 
It  would  seem  that  no  one  can  claim  to  be  a  purchaser  in  good  faith 
and  without  notice  under  such  circumstances. 

The  defendant  Parker  was  not  sworn,  but  produced  a  witness  who 
examined  the  records  for  her  and  swore  as  to  their  contents  and  that 
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he  informed  her  thereof.  The  judgment  should  be  reversed  upon  the 
law  and  the  facts,  and  a  judgment  entered  directing  the  defendants  to 
transfer  the  property  to  the  plaintiffs  upon  the  payment  of  the  unpaid 
purchase  price  and  interest,  with  costs  to  the  plaintiffs.  The  court  dis- 
approves of  the  finding  of  fact  that  the  contract  is  so  indefinite  and 
uncertain  in  its  terms  that  the  court  cannot  decree  its  performance,  and 
that  the  defendants  Ingalls  Realty  Company,  Grace  E.  Parker,  and 
the  Schenectady  Savings  Bank  are  purchasers  in  good  faith,  without 
notice  of  the  plaintiffs'  rights,  and  finds  that  by  the  facts  they  were 
charged  with  notice  of  plaintiffs'  rights. 

Judgment  reversed  on  law  and  facts,  and  judgment  ordered  direct- 
ing defendants  to  transfer  property  to  the  plaintiffs  upon  the  payment 
of  the  unpaid  purchase  price  and  interest,  with  costs  to  the  plaintiffs. 
The  amount  due  may  be  inserted  in  the  order  on  settlement,  if  the 
parties  do  not  stipulate.  The  court  disapproves  of  the  finding  of  fact 
that  the  contract  is  so  indefinite  and  uncertain  in  its  terms  that  the 
court  cannot  decree  its  performance,  and  that  the  defendants  Ingalls 
Realty  Company,  Grace  E.  Parker,  and  the  Schenectady  Savings  Bank 
are  purchasers  in  good  faith,  without  notice  of  the  plaintiffs'  rights, 
and  finds  that  by  the  facts  they  were  charged  with  notice  of  plaintiffs' 
rights.    All  concur. 


BROOKLYN  CHURCH  SOCIETY  OF  METHODIST  EPISCOPAL  CHURCH 
V.  BROOKLYN  FREE  KINDERGARTEN  SOCIETY. 

(Supreme  Court,  Trial  Term,  Kings  County.    December  31,  1914.) 

1.  Chabities  ^=3»30 — ^Duration  of  Right — ^"General.** 

Where  a  grantee  agreed  that  the  grantor  might  erect  upon  the  premises 
a  huildlng  for  a  kindergarten  school,  which  the  grantee  would  maintain, ' 
heat,  and  clean,  and  that  defendant  should  have  the  use  thereof  until  the 
system  of  kindergarten  teaching  should  generaUy  he  adopted  as  a  part  of 
the  public  school  system  of  the  city  of  Brooklyn,  the  installation  of  kinder- 
garten departments  in  over  75  per  cent,  of  the  elementary  schools  of  the 
borough  of  Brooklyn,  which  succeeded  the  city  of  that  name,  shows  a 
general  adoption  of  the  kindergarten  teaching;  the  term  '"general"  being 
used  as  equivalent  to  common,  and  not  universal. 

[Ed.  Note.— For  other  cases,  see  Charities,  Cent.  Dig.  S  61;    Dec  Dig. 

For  other  definitions,  see  Words  and  Phrases,  First  and  Second  Series, 
General.] 

2.  Chabotties  €=>48 — Sale  of  Pbopebtt — Aokeements  Regulating  Use. 

Land  was  conveyed  for  charitable  uses,  and  the  donor  and  donee  agreed 
that  the  donor  might,  at  any  time  before  sale  of  the  premises,  erect  a 
building  to  be  used  as  a  kindergarten  school  and  cared  for  by  the  donee, 
and  that  defendant  should  have  the  use  of  the  building,  subject  to  sale, 
until  a  system  of  kindergartens  was  generally  adopted  and  used  as  a 
part  of  the  public  school  system  in  the  locality.  The  agreement  also  de- 
clared that  if  the  buildings  and  grounds  became  unsuitable  for  the  pur- 
pose stated,,  or  the  donee  should  deem  it  for  its  best  interest  to  seU  and 
dispose  of  the  same,  it  might  do  so  free  and  clear  from  any  interest,  pro- 
vided that  the  donee  should  receive  and  invest  the  proceeds  in  other  lands 
to  lie  used  for  the  same  purposes,  and  that  nothing  should  allow  the  donee 
to  make  any  change  in  the  use  of  the  property  for  or  during  the  25  years 

^=:»For  other  cases  see  same  topic  A  K6Y-N UMBER  Id  aU  Key-Numbered  Diffeats  4  ludexes 
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next  aftei  conveyance.  Held,  tliat  under  the  agreement  tbe  d<mee  could 
sell  and  dispose  of  the  whole  premises,  free  from  any  claims,  but  was 
bound  to  reinvest  the  proceeds  and  use  them  for  a  similar  charity,  and  de- 
fendant, unless  the  sjrstem  of  kindergarten  teaching  was  generally  adopted^ 
was  tor  at  least  25  years  entitled  to  Insist  on  Its  right  to  use  the  building 
erected  for  a  kindergarten  school,  but  in  case  of  general  adoption  of  that 
system  of  teaching  before  the  expiration  of  25  years  'defendant's  right  to 
use  the  building  Is  lost 

[Ed.  Note.— For  other  cases,  see  Charities,  Cent  Dig.  {f  78,  81,  104,  106 ; 
Dec.  Dig.  «=>48.] 

3.  CHARrriEs  «=>50— Damages  for  Withholding  Pbopebty. 

Where  defendant  withheld  property  devoted  to  a  <^arltable  use  from 
plaintiff,  who  was  entitled  to  the  property,  plaintiff  was  not,  In  eject- 
ment, entitled  to  recover  the  value  of  the  use  and  occupation  of  the  prem- 
ises, but  should  be  given  only  nominal  damages,  as  It  could  not  liave  rented 
them  for  ordinary  purposes  and  could  have  used  them  only  for  the  pre- 
scribed charitable  purpose. 

[Ed.  Note.— For  other  cases,  see  Charities,  Cent  Dig.  §|  96~d9;  Dec. 
Dig.  ^=s>50.] 

Ejectment  by  the  Brooklyn  Church  Society  of  the  Methodist  Episco- 
pal Church  against  the  Brooklyn  Free  Kindergarten  Society.  Verdict 
for  plaintiff. 

Cornell,  Lockwood  &  Jeffery,  of  New  York  City  (John  L.  Lock- 
wood,  of  New  York  City,  of  counsel),  for  plaintiff. 

Frederick  White  Shepard,  of  New  York  City  (Ernest  C.  Brower, 
of  Brooklyn,  of  counsel),  for  defendant 

MADDOX,  J.  The  conve)rance  to  plaintiff  of  the  premises  de- 
scribed in  the  complaint  was  a  gift  from  the  grantor  in  memory  of  her 
then  deceased  husband,  and  the  subject  of  the  gift  was  to  be  known  as 
the  "Hans  S.  Christian  Memorial."  So  far  as  appears  from  the  deed, 
the  grant  was  not  subject  to  any  condition,  and  there  is  no  forfeiture 
clause,  nor  any  provision  for  re-entry  for  breach  of  condition.  There 
is  no  reservation  in  the  grantor  of  any  part  of  or  any  right  in  the  land 
conveyed,  and  nothing  is  excepted  from  tlie  subject  of  the  grant,  it  is 
the  usual  short  form  of  warranty  deed,  with  a  covenant  against  gran- 
tor's acts.  Contemporaneously  with  and  bearing  the  same  date  as 
said  deed,  an  agreement  between  plaintiff  and  its  grantor,  Mrs.  Chris- 
tian, was  entered  into.  That  agreement  had  reference  to  the  use  of  the 
premises  so  conveyed.  The  original  of  said  agreement  is  lost,  but  the 
copy  in  evidence  and  the  fact  of  its  execution  were  established  by 
secondary  proof.  Indeed,  in  the  minutes  of  a  meeting  of  the  board  of 
managers  of  the  plaintiff  society,  held  on  March  27,  1897,  a  copy  of 
said  agreement  is  spread  at  length.  The  purpose  of  the  gift  was  for 
charitable  uses,  and  the  deed  and  agreement  must  be  read  together 
and  construed  accordingly. 

From  a  recital  in  said  agreement  it  appears  that  the  buildings  upon 
said  premises  were,  until  the  same  be  sold  or  otherwise  disposed  of, 
as  therein  provided,  to  be  used  as  a  deaconess  home  of  the  plaintiff 
society.  Said  agreement  then  provides  that  the  donor  of  said  gift 
might,  at  any  time  thereafter,  but  before  such  sale  or  other  disposi- 
tion of  said  premises,  erect  upon  a  portion  of  said  premises  a  building 

^Bs»For  other  cases  see  same  topic  ft  KBT-NUMBBR  tn  all  Key-Numbered  Digest*  ft  Indexes 
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for  a  kindergarten  school,  which  building  is  "to  be  under  the  charge, 
care,  and  management"  of  the  plaintiff  society,  which  society  shall 
maintain,  heat,  and  clean  the  same.  The  Brooklyn  Kindergarten  So- 
ciety is  to  have  the  use  of  such  building,  subject  to  the  sale  of  other 
disposition  of  said  premises  as  before  referred  to,  "until  the  system  of 
kindergarten  teaching  shall  be  generally  adopted  and  used  as  a  part  of 
the  public  school  system  of  the  city  of  Brookl3ni,  unless  said  premises 
shall  sooner  be  sold  or  otherwise  disposed  of  by"  the  plaintiff  society 
"as  therein  provided."  It  also  provides  that  if  the  buildings  and 
grounds,  or  any  part  thereof,  become  unsuitable  for  the  purpose  stated, 
or  for  any  other  reason  it  should  seem  to  the  donee  for  its  best  interest 
to  sell  and  dispose  of  the  same,  or  any  part  thereof,  that  said  donee  is 
expressly  authorized  to  sell  and  convey  the  same,  or  any  part  thereof, 
"wholly  free  and  clear  from  any  *  *  ♦  claim  or  interest  what- 
soever, whether  legal  or  equitable,  ♦  *  *  arising  from"  said 
agreement  or  any  of  the  provisions  thereof :  Provided,  however,  that 
the  donee  will  receive  and  reinvest  the  proceeds  of  such  sale  "in  some 
other  piece  or  parcel  of  land  in  the  city  of  Brooklyn,  which  shall  bear 
the  same  name  and  designation,  to  wit,  the  Hans  S.  Christian  Memorial, 
and  shall  be  used  for  the  same  purpose  or  for  such  otlier  charitable 
or  benevolent  purposes  as  may  seem  to  the  trustees  of  the  plaintiff  so- 
ciety most  advisable  and  best  calculated  to  carry  out  the  purposes 
of  the"  donor  in  perpetuating  "the  memory  of  said  Hans  S.  Christian." 
There  then  follows  a  concluding  clause,  which  provides : 

"Nothing  herein  contained  shall  permit  the  party  of  the  first  part  to  make 
any  change  in  the  use  of  said  property  or  proceeds  for  or  during  the  25 
years  next  ensuing  the  date  hereof,  except  as  hereinbefore  provided." 

[1,  2]  Thus  we  find  that  the  plaintiff  took  and  holds  the  fee  of  the 
property,  in  trust,  however,  for  the  charitable  uses  and  purposes  so 
indicated.  Such  building  was  thereupon  erected  by  the  donor.  It  has 
been  maintained,  heated,  and  cleaned  by  the  plaintiff,  and  has  been 
used,  in  part,  by  the  defendant  for  the  purpose  of  conducting  a  kinder- 
garten school,  for  which  purpose  the  donor  had  previously  given  de- 
fendant $10,000.  Defendant  is  still  occupying  the  same  for  such  pur- 
pose. In  December,  1910,  plaintiff  demanded  from  defendant  the  pos- 
session of  the  part  of  said  building  so  "kept  and  reserved"  for  and  occu- 
pied by  it  for  the  purpose  of  a  kindergarten  school,  claiming  that  "the 
system  of  kindergarten  teaching"  had  theretofore  been  "generally 
adopted  and  used  as  a  part  of  the  pubKc  school  system  of  the  city  of 
Brooklyn." 

In  1897  the  city  of  Brooklyn  embraced  all  of  Kings  county  within 
its  municipal  bounds,  and  by  reason  of  the  consolidation  of  the  various 
municipal  corporations  in  the  Greater  New  York  the  city  of  Brooklyn 
became  the  borougli  of  Brooklyn  therein,  covering  the  same  territory 
within  the  former  city  of  Brooklyn.  The  adoption  of  the  kindergarten 
system  and  its  use  in  the  public  school  system  of  the  city  of  Brooklyn 
contemplated  the  territory,  then  included  within  the  former  city.  The 
change  from  its  entity  and  identity  as  a  separate  city  to  that  of  one  of 
the  lx>roughs  of  the  greater  city  does  not  in  any  wise  affect  the  rights- 
of  the  parties  to  the  action*    There  is  still  the  same  public  school  sys- 
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tem,  though  that  system  is  now  controlled  by  and  under  the  supervision 
of  a  department  of  the  greater  city,  the  board  of  education. 

The  main  question  is :  Was  the  kindergarten  system  of  teaching  in 
December,  1910,  "generally  adopted  and  used"  as  a  part  of  the  public 
school  system  of  the  "borough" — formerly  city — ^"of  Brooklyn"  ?  We 
here  have  the  past  tense  of  the  active  verbs  "adopt"  and  "use"  modified 
by  the  adverb  of  degree  "generally."  Defendant's  counsel  urges  that 
the  expression  "generally  adopted  and  used"  imports  a  universal  use 
in  all  the  elementary  schools  in  the  territory  indicated.  To  this  claim 
the  court  cannot  give  assent.  The  expression  "until  generally  adopted 
and  used"  contemplates  a  time  when  that  system  is  commonly  adopted 
and  used;  that  is,  in  common  use  in  the  pubHc  schools  of  Brooklyn. 
Upon  consolidation  (1898),  the  board  of  education  was  given  and  still 
has  power  to  establish  kindergarten  classes  (Charter  of  1897,  §  1093 ; 
Charters  of  1901  and  1906,  §  1069),  and  the  maintenance  of  such  class- 
es has  been  and  is  provided  for  (1897  Charter,  §§  1065  [subd.  2]  1112; 
1901  and  1906  Charters,  §§  1056,  1088).  In  December,  1897,  there  were 
in  the  then  city  of  Brooklyn  120  elementary  schools  in  the  public  school 
system,  in  14  of  which  were  provisions  for  kindergarten  teaching,  with 
an  attendance  of  574  children ;  while  in  December,  1910,  there  were  166 
elementary  schools  in  the  borough  of  Brooklyn,  in  124  of  which  was 
the  kindergarten  system  taught,  with  an  attendance  of  12,473  children ; 
and  it  was  also  shown  on  the  trial  that  all  school  buildings  erected 
in  Brooklyn  since  1910  have,  by  direction  of  the  board,  facilities  for 
kindergarten  instruction.  It  certainly  cannot  be  claimed  that  kinder- 
garten instruction  in  the  high,  manual  training,  commercial,  and  voca- 
tional schools  is  contemplated  by  the  clause  in  question.  That  refers, 
necessarily,  to  the  elementary  schools  in  the  borough,  and  we  find  that 
of  those  maintained  in  Brooklyn  in  1910  nearly  75  per  cent,  afforded 
kindergarten  instruction.  Consequently  it  can,  I  take  it,  be  said  that 
such  instruction  was  then  commonly — that  is,  was  generally — adopted 
and  used  (i.  e.,  afforded),  in  the  public  school  system  of  Brooklyn. 

The  contention  of  defendant's  counsel  that  the  provision  in  the 
agreement  in  question  forbidding  the  plaintiff  "to  make  any  change  in 
the  use  of  such  property  or  proceeds  for  or  during  the  twenty-five 
years  next  ensuing  the  date"  thereof,  except  as  thereinbefore  provided, 
of  itself  measures  the  period  of  time  during  which  the  defendant  may 
use  said  building  for  the  purpose  of  kindergarten  instruction  is  un- 
tenable. Other  than  as  above  stated,  the  agreement  is  not  difficult  of 
interpretation.    It  is  as  follows : 

(1)  Plaintiff  may  sell  and  dispose  of  the  whole  premises  if  the 
"buildings  and  grounds,"  or  any  part  thereof,  should  become  unsuitable 
for  the  purposes  contemplated  by  the  agreement,  "or  it  should  for  any 
other  reason  seem  *  *  *  for  its  best  interest  to  sell  and  dispose 
of  said  premises  or  any  part  thereof."  In  that  event  plaintiff  may 
sell,  but  must  receive  and  reinvest  the  proceeds  for  the  same  purpose, 
or,  if  those  purposes  and  uses  are  satisfied,  then  for  such  other  char- 
itable or  benevolent  purposes  as  may  seem  to  plaintiff's  trustees  most 
advisable  and  best  calculated  to  carry  out  the  donor's  purpose  of 
perpetuating  the  memory  of  her  husband. 
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(2)  Meanwhile,  and  until  the  system  of  kindergarten  teaching  shall 
be  generally  adopted  and  used  in  the  public  school  system  as  before 
stated,  the  defendant  is  to  have  the  use  of  the  building  so  erected  for 
a  kindergarten  school.  When  that  system  is  so  adopted  and  used,  the 
tenure  of  defendant's  right  of  possession  and  occupancy  of  the  build- 
ing referred  to  ends  and  terminates,  whether  the  plaintiff  has  sold  and 
disposed  of  said  premises  or  not. 

(3)  If,  however,  such  kindergarten  system  is  not  so  adopted  and 
used  as  aforesaid,  then  the  plaintiff  shall  permit  the  defendant's  use 
of  said  building,  or  its  participation  in  the  proceeds  of  such  sale,  if 
one  is  had,  during  the  period  of  25  years  ensuing  the  date  of  such 
agreement.  The  premises  have  not  been  sold  by  plaintiflF,  but  defend- 
ant's tenure  and  right  of  possession  has  terminated,  and  was  at  an 
end  prior  to  the  commencement  of  this  action. 

[3]  Plaintiff  also  seeks  judgment  for  damages,  including  the  value 
of  the  use  and  occupation  of  the  premises  occupied  and  used  by  de- 
fendant from  January  20,  1911,  for  the  withholding  of  said  property. 
As  said  before,  the  grant  was  for  charitable  uses ;  it  was  not  for  finan- 
cial gain.  The  premises  granted  to  plaintiff  have  been  put  to  charita- 
ble uses,  and  if  defendant  had  vacated  at  the  time  the  demand  was 
made,  then  the  use  of  the  premises  would  have  been  limited  to  the 
purposes  of  the  Deaconess  Home.  Plaintiff  had  no  right  to  rent  said 
premises,  or  any  part  thereof ;  and  if  the  home  suffered  damage  be- 
cause of  such  withholding  the  elements  and  the  quantum  of  such  dam- 
age have  not  been  shown.  Because  of  the  charitable  character  of  plain- 
tiff's possession  and  the  manner  of  its  holding  said  premises,  the  usable 
value  of  surrounding  property  for  tenement,  residential,  mercantile, 
or  manufacturing  purposes  afford  no  reasonable  or  reliable  basis  for 
the  ascertainment  of  the  value  of  the  use  and  occupation  of  the  part  of 
the  building  put  to  kindergarten  teaching  by  the  defendant.  After  a 
careful  consideration  of  the  whole  case,  plaintiff  should,  on  the  case  as 
made,  be  awarded  for  such  withholding  nominal  damages  only. 

The  defendant's  motion  for  a  direction  of  a  verdict  in  its  favor 
IS  denied,  with  an  exception  to  defendant.  Plaintiff's  motion  for  a 
direction  of  a  verdict  is  granted,  with  6  cents  damages,  and  an  ex- 
ception to  defendant  shall  be  noted.  The  verdict  so  directed  shall 
be  that  the  plaintiff  is  now  the  owner  of  the  fee  of  the  premises,  the 
possession  of  which  is  here  sought,  but  in  trust  for  the  maintenance 
of  the  Deaconess  Home  of  the  plaintiff  society,  or  for  such  other  char- 
itable or  benevolent  purposes  as  may  seem  to  plaintiff's  trustees  most 
advisable  and  best  calculated  to  carry  out  the  purpose  of  perpetuat- 
ing the  memory  of  Hans  S.  Christian,  and  to  be  known  as  the  "Hans 
S.  Christian  Memorial." 
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In  re  BENNBTT»S  WILL. 

SMITH  y.  FERBIS  et  aU 

(Supreme  Court,  Appellate  Division,  Fourth  Department    March  S,  1915.) 

,1.  WiLi.8  €=»290 — Presumptions — Revocation. 

Where  it  is  shown  that  an  attorney  who  drew  a  will  retainecl  it  for 
some  time,  and  then  delivered  it  to  testatrix  at  her  request,  and  after  her 
death  it  could  not  be  found,  the  presumption  Is  that  she  destroyed  it 
with  intention  to  revoke. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent.  Dig.  §  663;  Dec.  Dig. 
*8=>290.] 

2.  Witnesses   ^=;»206 — Confidential  Rei<ations — Attobnet   and   Cuent — 
Pbesence  of  Otheb  Pebsons. 

Under  Code  Clv.  Proc.  §  835,  providing  that  an  attorney  shall  not  be  al- 
lowed to  disclose  communications  made  by  his  client  to  him,  an  attorney 
is  not  prevented  from  testifying  as  to  the  execution  and  contents  of  a  last 
will  which  he  drew  for  a  client,  where  it  appeared  that  the  directions  for 
the  will  were  given  to  him  in  the  presence  of  another,  in  whose  presence 
he  also  read  the  will  as  drawn  to  the  client,  since  that  section  applies 
only  to  communications  by  a  client  which  are  confidential.  • 

[Ed.  Note.— For  other  cases,  see  Witnesses,  Cent  Dig.  S§  763.,  764,  765; 
Dec.  Dig.  i®=»206.] 

Appeal  from  Surrogate's  Court,  Steuben  County. 

In  proceedings  for  the  probate  of  the  last  will  and  testament  of 
Ellen  Bennett,  Flora  Gray  Smith  appeals  from  a  decree  denying  pro- 
bate of  the  purported  will,  upon  the  objections  of  Benjamin  F.  Ferris 
and  others.    Affirmed. 

Argued  before  KRUSE,  P.  J.,  and  ROBSON,  FOOTE,  LAM- 
BERT,  and  MERRELL,  JJ. 

Milo  M.  Acker,  of  Hornell,  for  appellant. 

Fred  A.  Robbins,  of  Rochester,  and  Robbins,  Brown  &  Phillips,  of 
Hornell,  for  respondent  Ferris. 

Shults,  Stevens  &  Cameron,  of  Hornell,  for  respondent  Meyers. 

PER  CURIAM.  [1]  We  are  satisfied  that  the  evidence  shows  that 
the  instrument  presented  by  the  petitioner,  the  appellant  herein,  for 
probate  as  the  last  will  and  testament  of  Ellen  Bennett,  deceased,  bear- 
ing date  October  16,  1905,  was  revoked  by  a  subsequent  will  duly 
made  and  executed  by  the  testatrix  on  or  about  March  16,  1908,  which 
last-mentioned  will  contained  a  clause  revoking  all  former  wills  made 
by  her.  The  evidence  further  shows  that  this  last  will  after  its  execu- 
tion was  by  testatrix's  direction  retained  by  the  attorney  who  drew  it, 
in  whose  custody  it  remained  for  some  two  years,  and  at  her  request 
it  was  then  delivered  to  her.  What  afterwards  became  of  it  is  not 
shown;  but,  as  it  could  not  be  found,  the  presumption  is,  under  the 
circumstances,  that  it  was  destroyed  by  her  with  the  intention  of  re- 
voking it.  Collyer  v.  CoUyer,  110  N.  Y.  481,  18  N.  E.  110,  6  Am.  St. 
Rep.  405;  Matter  of  Kennedy,  167  N.  Y.  163,  60  N.  E.  442. 

[2]  A  material  part  of  the  evidence,  by  which  contestants  sought 
to  establish  the  execution  of  the  later  will  and  the  fact  that  it  contain- 
ed the  revocation  clause,  was  given  by  the  attorney  who,  at  the  request 
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and  by  direction  of  deceased,  drew  it  This  evidence  was  duly  ob- 
jected to  by  the  petitioner  as  calling  for  the  disclosure  of  a  communica' 
tion  between  an  attorney  and  his  client,  disclosure  of  which  by  the 
attorney  was  prohibited  by  section  835  of  the  Code  of  Civil  Procedure, 
and  Exception  duly  taken  to  its  admission.  If,  therefore,  the  attorney 
was,  under  the  circumstances  of  this  case,  prohibited  by  the  section 
referred  to  from  disclosing  the  contents  of  that  will,  then  the  erroneous 
admission  of  his  evidence  would  necessarily  require  the  reversal  of 
the  decree.  But  it  appears  that,  while  the  attorney  was  not  a  witness 
to  the  will,  yet  the  directions  for  its  preparation  were  given  him  by  the 
deceased  in  the  presence  of  a  third  person,  Mrs.  Taft,  a  friend  of 
deceased,  whom  she  had  requested  to  accompany  her  to  the  attorney's 
office,  and  that  after  the  will  was  prepared  by  him  he  read  it  aloud  in 
the  presence  and  hearing  of  both  Mrs.  Taft  and  the  deceased.  Mrs. 
Taft  was  a  witness  to  the  execution  of  this  will,  and  she,  as  well  as  the 
attorney,  gave  evidence  as  to  its  execution.  Under  these  circum- 
stances, the  communications  between  the  attorney  and  his  client  do  not 
partake  of  that  confidential  character,  nor  is  the  relation  occupied  by 
the  attorney  and  client  in  regard  to  such  communications  of  the  con- 
fidential nature,  disclosure  of  which  is  prohibited  by  the  section  above 
referred  to.  Baumann  v.  Steingester,  213  N.  Y.  328,  107  N.  E.  578. 
This  court  has  also  so  held  in  two  cases  in  which  the  same  question 
arose.  See  Matter  of  Barnes,  70  App.  Div.  523,  75  N.  Y.  Supp.  373  ; 
Matter  of  Eckler,  126  App.  Div.  199,  110  N.  Y.  Supp.  650. 

The  failure  of  contestants  to  produce  the  other  subscribing  witness 
for  examination  on  the  hearing  was  sufficiently  explained. 

The  decree  should  be  affirmed,  with  costs  to  respondents  payable  out 
of  the  estate. 


PFOHL  et  al.  V.  RUPP  et  al. 

(Supreme  Court,  Appellate  Division,  Fourth  Department.    March  3,  1915.) 

Tbespass  ^=»61 — CuTTiNQ  Tbbes — ^Treble  Damages — Statutes. 

Under  Code  Civ.  Proc.  §§  1667,  1668,  authorizing  treble  damages  where 
a  person  cuts  down  any  tree  on  the  land  of  another  without  the  owner'9 
leave,  one  entitled  to  recover  for  cutting  trees  within  a  public  highway, 
on  which  his  premises  abut,  may  not  recover  treble  damages. 

[Ed.  Note. — For  other  cases,  see  Trespass,  Cent.  Dig.  i  147;  Dec.  Dig. 
<8=»61.] 

Appeal  from  Trial  Term,  Erie  County. 

Action  by  Henry  P.  Pfohl  and  another  against  John  P.  Rupp  and 
another.  From  a  judgment  for  plaintiffs,  and  from  an  order  deny- 
ing motion  for  new  trial  made  on  the  minutes  of  the  court,  defendants 
appeal.    Modified  and  affirmed. 

See,  also,  163  App.  Div.  938,  148  N.  Y.  Supp.  1138. 

Argued  before  KRUSE,  P.  J.,  and  ROBSON,  FOOTE,  LAM- 
BERT,  and  MERRELL,  JJ. 
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H.  W.  Huntington  and  Andrew  T.  Beasley,  both  of  Buffalo,  for 
appellants. 

Mark  P.  Kerr,  of  Lancaster,  for  respondents. 

PER  CURIAM.  This  action  was  for  trespass  in  cutting  without 
plaintiffs'  consent  two  shade  trees,  which  plaintiffs  alleged  were  at 
that  time  growing  upon  their  land.  Treble  damages  were  demand- 
ed in  the  complaint.    The  defense  was  a  general  denial. 

The  court  seems  to  have  instructed  the  jury  to  the  effect  that  one 
of  the  theories  upon  which  plaintiffs  might  be  found  entitled  to  a 
recovery  of  damages  was  that,  though  the  trees  may  at  the  time  they 
were  cut  have  been  growing  upon  premises  the  fee  of  which  was  not 
in  plaintiffs,  yet  if  they  were  found  to  be  within  the  limits  of  a  pub- 
lic highway,  upon  which  plaintiffs'  premises  abutted,  and  if  their  de- 
struction was  not  necessary  for  the  purpose  of  improving  the  highway; 
plaintiffs  might  still  be  entitled  to  damages  for  the  destruction  of 
the  trees.  Donahue  v.  Keystone  Gas  Co.,  181  N.  Y.  313,  73  N.  E. 
1108,  70  L.  R.  A.  761,  106  Am,  St.  Rep.  549.  If  the  jury  adopted 
this  theory  in  awarding  damages,  then  the  damages  awarded  were 
for  the  loss  of  plaintiffs'  easement  in  the  trees,  and  not  for  cutting 
trees  which  plaintiffs  owned.  It  seems  that  such  damages,  which 
are  necessarily  confined  to  the  actual  damages  sustained,  may  be  re- 
covered in  an  action  brought  for  treble  damages  under  sections  1667 
and  1668  of  the  Code  of  Civil  Procedure.  Dubois  v.  Beaver,  25  N.  Y. 
123,  82  Am.  Dec.  326.  But  in  such  case  the  recovery  is  not  had  as 
owner  of  the  trees  cut,  which  is  a  prerequisite  to  the  right  to  recov- 
ery of  treble  damages  under  the  Code  sections  above  referred  to. 
So  far  as  applicable  to  the  present  action,  these  sections  provide  only 
that  treble  damages  may  be  recovered  in  a  case  where  a  person  "cuts 
down  *  *  *  any  *  *  *  tree  *  *  *  on  the  land  of  an- 
other without  the  owner's  leave."  Kellar  v.  Central  Telephone  &  Tel- 
egraph Co.,  53  Misc.  Rep.  523,  105  N.  Y.  Supp.  63. 

The  judgment  should  be  reversed,  and  a  new  trial  granted,  with 
costs  to  appellant  to  abide  event,  unless  the  plaintiffs,  within  20  days 
after  the  entry  of  the  order  herein  and  notice  of  entry  thereof,  stipu- 
late that  the  judgment  may  be  amended  as  of  the  date  of  entry  there- 
of by  striking  therefrom  all  provisions  as  to  the  award  of  treble  dam- 
ages, and  that  the  damages  awarded  thereby  be  reduced  to  the  sum  of 
$150,  in  which  case  the  judgment,  as  so  modified,  is  affirmed,  without 
costs  of  this  appeal  to  either  party. 


(160  App.  DiY.  547) 

In  re  OSBORNE. 

(Supreme  Court,  AppeUate  Division,  Second  Department     March  12,  1915.) 

1.  Remainders  ^=>4 — ''Contingent  Remaindsb." 

A  remainder  over  on  the  death  of  a  life  tenant  to  such  persons  as  would 
take  her  property  at  her  death  under  the  statute  of  distributions  during 
her  lifetime,  and  while  her  husband,  father,  mother,  brother,  and  sisters 
were  living,  was  a  "contingent  remainder,"  as  none  of  them  might  sur- 
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Yive  lier»  in  which  event  h^  next  of  kin  would  take  directly,  and  nr  t  by 

representation. 

[Ed.  Note. — For  other  cases,  see  Remainders,  Cent.  Dig.  §  2 ;   Dec.  Dig. 

For  other  definitions,  see  Words  and  Phrases,  First  and  Second  Series, 
Contingent  Remainder.] 

2.  Trusts  <®=»273 — Stock  Dividend  on  Principal — ^Rights  of  Ljfb  Tenant 
AND  Remain DEBMEN. 

Where  a  stock  dividend  on  stock  held  in  trust  was  to  be  apportioned 
between  the  life  tenant  and  the  trustee  for  the  remaindermen  in  propor- 
tions depending  upon  the  amount  of  the  surplus  of  the  corporation  at  the 
time  such  dividend  was  authorized,  that  the  i^ame  meeting  of  directors 
which  declared  such  dividend,  which  had  been  previously  authorized  by 
the  stockholders,  also  authorized  a  cash  dividend  of  $1,800,000  out  of  the 
profits  of  the  corporation,  the  authorization  of  the  stock  dividend  and  of 
the  cash  dividend  did  not  make  it  the  same  transaction,  and  the  respec- 
tive shares  would  be  determined  on  the  basis  of  the  corporation's  surplus 
after  the  stock  dividehd  and  before  the  cash  dividend  was  authorized. 

[Ed.  Note.— For  other  cases,  see  Trusts,  Cent  Dig.  f  386;    Dec.  Dig. 

Appeal  from  Surrogate's  Court,  Kings  County. 

In  the  matter  of  the  judicial  settlement  of  the  accounts  of  James 
W.  Osborne,  as  executor  and  trustee  under  the  will  of  Eugene  La 
Grove,  deceased.  From  part  of  a  decree  of  the  Surrogate's  Court, 
the  executor  and  trustee  appeals.  Decree,  in  so  far  as  appealed  from, 
affirmed. 

Argued  before  JENKS,  P.  J.,  and  BURR,  THOMAS,  CARR,  and 
RICH,  JJ. 

Gilbert  D.  Lamb,  of  New  York  City  (Robert  D.  Petty,  of  New  York 
City,  on  the  brief),  for  appellant. 
Jerry  A.  Wernberg,  of  Brooklyn,  for  respondent. 

CARR,  J.  This  is  an  appeal  from  a  decree  of  the  Surrogate's  Court 
in  Kings  County.  It  is  the  last  phase  of  a  litigation  which  has  been 
before  this  court  in  153  App.  Div.  312,  138  N.  Y.  Supp.  18,  and  be- 
fore the  Court  of  Appeals  in  209  N.  Y.  450,  103  N.  E.  723,  823,  50 
L  R.  A.  (N.  S.)  510. 

[1]  In  the  Court  of  Appeals,  certain  rules  were  declared  as  to  the 
apportionment  of  a  corporation  stock  dividend  between  a  life  tenant 
and  the  trustee  of  a  fund  held  for  her  life,  with  remainder  over  on 
her  death  to  such  persons  as  would  take  her  property  at  her  death 
under  the  statute  of  distributions.  She  is  yet  alive,  and  she  has  a 
husband,  father,  mother,  brother,  and  sisters.  The  remainder  seems 
to  us  contingent,  as  none  of  these  persons  may  survive  the  life  ten- 
ant, in  which  event  her  next  of  kin  would  take  directly,  and  not  by 
representation.  All  these  persons  were  brought  into  the  accounting 
proceeding,  none  of  them  has  appealed,  and  therefore  the  life  tenant 
urges  that  this  appeal  by  the  trustee  should  be  dismissed.  We  think 
this  contention  is  not  good  under  the  facts  of  this  case. 

[2]  The  Singer  Sewing  Machine  Company  declared  a  stock  divi- 
dend in  which  this  estate  is  interested  to  the  extent  of  2,290  shares. 
Under  the  decision  of  the  Court  of  Appeals,  this  stock  dividend  is 
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apportionable  between  the  life  tenant  and  the  trustee  in  proportions 
depending  upon  the  amount  of  the  surplus  of  the  corporation  at  the 
time  stock  dividend  was  authorized.  The  life  tenant  claims  652722 
shares ;  while  the  trustee  contends  that  the  life  tenant  is  entitled  to 
but  527.722  shares.  As  the  shares  of  this  corporation  are  very  val- 
uable, the  mjoney  value  in  dispute  is  very  substantial.  The  contro- 
versy arises  as  follows: 

On  June  2,  1910,  the  directors  of  the  Singer  Company  adopted  a 
resolution  to  call  a  special  meeting  of  the  stockholders  to  pass  upon 
the  question  of  a  stock  dividend.  On  June  16th  the  special  meeting 
of  the  stockholders  authorized  the  stock  dividend,  and  "to  issue  forth- 
zinth  in  payment  thereof  certificates  of  fully  paid  nonassessable  stock, 
to  the  stockholders  of  record  at  this  date,  in  the  amounts  in  which 
they  are  respectively  entitled  to  the  same."  On  June  17th  the  direc- 
tors met  and  declared  the  stock  dividend,  and  'directed  the  certificates 
"to  issue  forthwith."  As  a  matter  of  fact,  the  certificates  were  not 
delivered  until  some  days  later. 

There  is  no  dispute  as  to  the  law,  by  either  counsel,  that  the  right 
to  the  stock  became  vested  when  the  dividend  was  authorized,  even 
though  the  certificates  were  actually  delivered  later.  If  there  was 
no  other  circumstance  in  this  case,  then  the  surplus  of  the  corpora- 
tion would  be  computable  at  the  time  the  stock  dividend  was  au- 
thorized, and  the  life  tenant  would  be  right  incontestably  in  her  claim 
as  to  the  proportion  of  the  stock  dividend  to  be  allotted  to  her.  How- 
ever, at  the  same  meeting  of  the  directors  of  the  Singer  Company, 
but  after  the  stock  dividend  was  authorized,  a  resolution  was  adopted 
authorizing  a  cash  dividend  of  the  sum  of  $1,800,000  out  of  the  profits 
of  the  corporation.  The  trustee  contends  that,  as  both  resolutions 
were  adopted  at  the  same  meeting,  they  must  be  considered  as  but 
one  transaction,  and  that  the  amount  of  the  cash  dividend  of  $1,800,- 
000  must  be  considered  as  having  been  deducted  from  the  surplus  of 
the  corporation  as  a  basis  for  the  declaration  of  the  stock  dividend. 

We  think  not.  The  cash  dividend  was  declared  by  the  directors  in 
the  fullness  of  their  power  as  directors.  The  stock  dividend  was  au- 
thorized by  the  stockholders  at  prior  special  meeting,  and  in  making 
the  stock  dividend  the  directors  but  carried  out  the  authorization  of 
the  stockholders,  and  when  that  dividend  was  declared  the  transac- 
tion was  consummated  and  all  rights  were  vested.  The  subsequent 
declaration  by  the  directors  of  a  cash  dividend,  later  in  order,  is  not 
to  be  transferred  from  its  actual  order,  so  as  to  give  it  an  eflFect  qual- 
ifying the  declaration  of  the  stock  dividend.  The  facts  are  unusual, 
and  no  direct  precedents  are  cited  by  any  party  to  the  appeal. 

The  decree  of  the  Surrogate's  Court  of  Kings  County,  in  so  far 
as  appealed  from,  should  be  affirmed,  with  costs  to  the  trustee  and 
the  life  tenant,  payable  out  of  the  estate.  All  concur,  except  JENKS, 
P.  J.,  who  took  no  part. 
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(89  Misc.  Bep.  65») 

MABSULLO  T.  BOBENDOBF  et  aL 

(Supreme  Court,  Special  Term,  New  York  County.    January,  1915.) 

1.  Descent  and   DisrsiBtrxioN  ^=»157 — Credztobs  of  Hxib— -Natubx  and 

Scope  of  Reickdt— Adequate  Rebcedt  at  Law. 

Where  the  estate  of  the  father  of  defendant  Judgment  debtor  was  being 
administered,  and  the  Judgment  creditor  had  an  adequate  remedy  at  law 
by  execution  against  defendant's  real  estate,  no  fr&udulent  conveyances 
of  debtor's  property  having  been  made,  and  there  being  no  impediments  to 
the  sale  of  such  property,  an  equitable  action  could  not  be  maintained  by 
the  Judgment  creditor  to  subject  to  his  claim  defendant's  share  of  the 
personal  assets  of  his  father's  estate. 

[Ed.  Note. — ^For  other  cases,  see  Descent  and  Distribution,  Cent,  Dig. 
§§  630-532;   Dec.  Dig.  «==>157.] 

2.  Creditors'  Suit  ®=»8 — Nature  and  Scope  of  Remedt — Statute. 

Under  Code  C^v.  Proc.  {  1873,  regulating  what  property  may  be  reached 
by  a  Judgment  creditor's  action,  such  creditor  cannot  maintain  the  action 
to  reach  share  of  his  Judgment  debtor  in  the  personal  estate  of  his 
father  in  course  of  administration. 

[Ed.  Note.— For  other  cases,  see  Creditors'  Suit,  Cent  Dig,  |8  12-41; 
Dec.  Dig.  «=s>8.] 

Action  by  Dominick  Marsullo  against  Hugo  D.  Rosendorf  and  oth- 
ers.   Complaint  dismissed. 

Saxe,  Powell  &  Silver,  of  New  York  City  (Martin  Saxe,  of  New 
York  City,  of  counsel),  for  plaintiff. 

Max  Altmayer,  of  New  York  City,  for  defendant  Rosendorf, 

GIEGERICH,  J.  [1]  I  do  not  think  the  plaintiff  has  made  out 
any  case  for  equitable  relief.  It  appears  that  the  judgment  debtor 
is  seized  of  individual  shares  in  several  parcels  of  real  property.  It 
is  not  sought  to  set  aside  any  fraudulent  conveyances  of  this  or  any 
other  property,  nor  to  remove  any  impediments  to  the  sale  of  the  debt- 
or's real  property  on  execution,  for  there  appear  to  be  none  such.  I 
cannot  see  any  ground  for  the  maintenance  of  an  equitable  action,  the 
purpose  of  which  is  to  procure  satisfaction  of  the  plaintiflf's  judgment 
from  the  personal  assets  of  his  father's  estate,  which  is  in  course  of 
administration,  when  the  plaintiff  apparently  has  an  adequate  remedy 
at  law  in  an  execution  sale  of  the  debtor's  real  property.  Until  that 
remedy  has  been  exliausted  and  shown  to  be  insufficient,  an  action  of 
this  kind  ought  not  to  be  maintainable.  See  Heyl  v.  Taylor,  137  App. 
Div.  641,  122  N.  Y.  Supp.  279. 

[2]  It  is  not  quite  clear  whether  or  not  the  plaintiff  seeks  to  sub- 
ject the  debtor's  interest  in  the  real  property  formerly  belonging  to 
his  father  to  the  satisfaction  of  the  judgment  debt  in  this  action. 
If  so,  the  answer  is  that  such  property  cannot  be  reached  in  the  statu- 
tory action  (Code  of  Civil  Procedure,  §  1873),  and  that  there  is  no 
ground  for  the  maintenance  of  any  action  with  regard  to  it  under 
the  general  equity  jurisdiction  of  the  court,  because  there  is  no  obstacle 
to  1^  removed  before  the  plaintiff  can  sell  such  property  under  his 
judgment. 

^s>For  other  cases  see  same  topic  A  KST-NUMBER  in  aU  Key-Numbered  Digests  it  Indexes 
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I  think  the  complaint  should  be  dismissed,  but  without  costs.  The 
requests  for  findings  of  the  respective  parties  have  been  passed  upon 
as  indicated  on  the  margins.  Submit  for  my  signature  upon  two 
days'  notice  of  presentation  a  complete  copy  of  the  decision,  which 
shall  embody,  without  change  of  language  all  findings  made  by  me  at 
the  request  of  either  party,  and  also  an  additional  finding  dismissing 
the  complaint,  without  costs,  with  proof  of  service  on  the  other  side. 


78TH  ST.  ft  BROADWAY  CO.  v.  PURSSELL  MFG.  CO.    (No.  6851.) 

(Supreme  Court,  Appellate  Division,  First  Department.    March  12,  1915.) 

Laitdlobd  and  Tenant  <S=»208 — Rent — Liability  of  Assignee. 

When  an  assignee  accepts  an  assignment  of  the  lease,  he  thereby  creates 
a  privity  of  estate  between  himself  and  the  lessor,  which  renders  him  liable 
for  the  rent  reserved  in  the  lease,  whether  he  remains  in  actual  possession 
of  the  premises  or  not,  unless  the  estate  is  terminated  by  an  assignment 
of  the  lease  by  him,  or  by  the  surrender  of  the  premises  with  the  consent 
of  the  landlord. 

[Ed.  Note.— For  other  cases,  see  Landlord  and  Tenant,  Cent.  Dig.  |S 
737,  821-831;   Dec.  Dig.  «=»208.] 

Appeal  from  Appellate  Term,  First  Department. 

Action  by  the  78th  Street  &  Broadway  Company  against  the  Purssell 
Manufacturing  Company.  Judgment  of  the  Municipal  Court  for  the 
plaintiff  was  affirmed  by  the  Appellate  Term,  and  defendant  appeals. 
Affirmed. 

Argued  before  INGRAHAM,  P.  J.,  and  McLAUGHUN.  LAUGH- 
LIN,  CLARKE,  and  SCOTT,  JJ. 

Clarence  De  Witt  Rogers,  of  New  York  City,  for  appellant. 
Henry  S.  Mansfield,  of  New  York  City,  for  respondent. 

McLaughlin,  J.  On  February  21,  1911,  the  plaintiff  leased  cer- 
tain real  estate  in  the  city  of  New  York,  at  a  specified  rental,  to  the 
Purssell  Manufacturing  Company,  a  domestic  corporation,  for  a  term 
of  five  years  from  May  1,  1911.  The  lessee  entered  into  possession 
and  occupied  the  premises  and  paid  the  rent  agreed  until  February, 
1912,  when  it  was  adjudicated  a  bankrupt  and  a  receiver  appointed. 
The  receiver  then  took  possession  of  the  premises  and  occupied  the 
same  until  the  lease  was  assigned  to  the  defendant.  On  May  8,  1912, 
pursuant  to  an  order  of  the  United  States  District  Court  for  the 
Southern  District  of  New  York,  the  receiver  sold  all  of  the  assets  of 
the  bankrupt,  including  the  lease  in  question,  to  Frank  J.  Walsh  and 
John  A.  Ives.  Walsh  and  Ives  then  organized  the  defendant  corpo- 
ration, for  the  purpose  of  taking  over  the  assets  of  the  bankrupt,  and 
on  May  22,  1912,  caused  the  bill  of  sale  of  the  same,  including  an 
assignment  of  the  lease,  to  be  made  directly  to  it.  The  corporation 
immediately  took  possession  of  the  premises  and  continued  to  occupy 
the  same  and  pay  the  rent  in  accordance  with  the  terms  of  the  lease, 
until  April  30,  1914.    On  that  day  it  abandoned  the  premises  and  no- 

<$=9For  other  cases  see  same  topic  A  KEY-NUMBER  In  all  Key-Numbered  DIgesu  ft  Indexes 
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tified  plaintiff  that  its  occupancy  was  at  an  end.  The  keys  to  the  build- 
ing were  presented  to  one  Calder,  president  of  the  plaintiff,  wno  re- 
fused to  accept  or  give  a  receipt  for  thera,  and  they  were,  accord- 
ingly, left  in  plaintiff's  office.  This  action  was  brought  in  the  Mu- 
nicipal Court  of  the  City  of  New  York  to  recover  the  rent  stipulated 
to  be  paid  for  the  month  of  May.  Plaintiff  had  a  recovery  for  the 
amount  claimed.  An  appeal  was  taken  to  the  Appellate  Term,  where 
the  judgment  of  the  Municipal  Court  was  affirmed.  The  defendant 
now  appeals  to  this  court  from  the  determination  of  the  Appellate 
Term, 

The  appellant  contends  that  it,  being  a  mere  assignee  of  the  lease, 
and  never  having  assumed  or  agreed  to  carry  out  any  of  its  cove- 
nants, was  liable  only  for  the  rent  while  it  remained  in  possession, 
or,  in  other  words,  it  was  liable  only  by  reason  of  the  privity  of  estate 
created  by  the  assignment  of  the  lease  to  it,  which  liability  was  de- 
pendent upon  its  remaining  in  possession.  This  contention  finds  sup- 
port in  the  case  of  Fechter  v.  Schonger,  53  Misc.  Rep.  648,  103  N. 
Y.  Supp.  738,  which  held  that  the  assignees  of  a  lease  were  liable  for 
rent  only  for  the  period  during  which  they  remained  in  possession. 
This  view  of  the  law  is  contrary  to  the  view  of  the  Appellate  Term, 
from  which  the  present  appeal  is  taken,  and  in  my  opinion  is  errone- 
ous. When  an  assignee  accepts  an  assignment  of  a  lease  of  real  prop- 
erty, he  thereupon,  by  virtue  of  the  assignment,  becomes  liable  to  the 
lessor  for  the  rent  stipulated  to  be  paid.  The  acceptance  of  the  as- 
signment creates  a  privity  of  estate  between  the  lessor  and  the  as- 
signee, and  it  is  not  material  that  such  acceptance  be  followed  by  the 
assignee's  entering  into  possession  of  the  premises.  Stone  v.  Auer- 
bach,  133  App.  Div.  75,  117  N.  Y.  Supp.  734;  Tate  v.  Neary,  52  App. 
Div.  78,  65  N.  Y.  Supp.  40;  Tate  v.  McCormick,  23  Hun,  218.  The 
privity  of  estate  thus  created,  however,  may  be  terminated  by  assign- 
ment of  the  lease,  or  by  surrender  of  the  premises  with  the  consent 
of  the  lessor.  Frank  v.  N.  Y.,  L.  E.  &  W.  R.  R.  Co.,  122  N.  Y.  197, 
25  N.  E.  332;  Dassori  v.  Zarek,  71  App.  Div.  538,  75  N.  Y.  Supp.  841 ; 
Tate  V.  McCormick,  supra.  But  until  that  privity  of  estate  has  been 
terminated  the  assignee  remains  liable  for  the  rent  stipulated  to  be 
paid. 

In  the  case  at  bar  the  defendant  did  not  assign  the  lease,  and  the 
lessor*  refused  to  accept  a  surrender  of  the  premises.  The  privity  of 
estate  which  was  the  basis  of  defendant's  liability  was  not,  therefore, 
terminated,  and  for  that  reason  defendant  was  liable  for  the  rent  for 
which  a  recovery  was  had.  The  conclusion  thus  reached  makes  it 
unnecessary  for  us  to  determine  whether  the  defendant,  by  its  letter 
to  the  plaintiff,  under  date  of  May  23,  1912,  assumed  and  agreed  to 
carry  out  the  terms  of  the  lease. 

The  determination  of  the  Appellate  Term  is  therefore  affirmed,  with 
costs.    All  concur. 
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QLEASON  V.  BUSU.    (No.  4^-W) 
(Supreme  Court,  Appellate  Division,  Fourth  Department    March  3,  1915.) 

1.  JuBT  ^=>13 — Substitution  of  Parties — Bioht  to  Jubt. 

Where,  In  replevin,  the  bailor  of  the  goods  in  controversy  was  substi- 
tuted as  defendant  for  the  bailee,  pursuant  to  Code  Civ.  Proc  i  820,  au- 
thorizing interpleader,  the  action  became  an  equitable  one,  triable  by 
the  court,  and  neither  party  had  the  right  to  a  trial  by  Jury. 

[Bd.  Note. — ^For  other  cases,  see  Jury,  Cent  Dig.  K  35-83 ;   Dec  Dig. 

«»13.] 

2.  Jury  ^=»13 — Substitution  of  Parties — Effect. 

Though  an  action  at  law  was  changed  to  one  in  equity  because  of  an  or- 
der of  interpleader,  pursuant  to  Code  Civ.  Proc.  |  820,  the  parties  to  the 
litigation  could  treat  it  as  a  common-law  action,  in  whl<^  case  the  action 
would  be  tried  as  any  other  common-law  action. 

[Ed.  Note.— -For  other  cases,  see  Jury,  Cent  Dig.  {{  35-83;  Dec.  Dig. 
«=»13.] 

8.  Bankbuptct  ^e3»326 — Counterclaim — "Connected  with  the  Subject  of 

the  Action." 

Where,  in  replevin,  plaintiff's  title  depended  on  the  validity  of  a  trans- 
fer by  one  substituted  as  defendant,  and  who  became  bankrupt  within 
four  months  after  the  transfer,  the  right  of  the  trustee  in  bankruptcy, 
substituted  as  party  defendant,  to  avoid  the  transfer  as  a  preference  un- 
der the  Bankruptcy  Act,  was  a  quasi  contractual  right  "connected  wltn 
thq  subject  of  the  action,  within  Code  Civ.  Proc.  {  501,  authorizing  a 
counterclaim  connected  with  the  subject  of  the  action,"  and  the  trustee 
could  set  up  as  a  counterclaim  his  right  to  avoid  the  transfer. 

[Ed.  Note. — ^For  other  cases,  see  Bankruptcy,  Cent.  Dig.  S  614;  Dec 
Dig.  <^=s»326. 

For  other  definitions,  see  Words  and  Phrases,  First  and  Second  Series, 
Connect.] 

Appeal  from  Trial  Term,  Monroe  County. 

Action  by  James  F.  Gleason  against  a  bailee  of  certain  apples,  in 
which  the  Growers'  &  Shippers'  Exchange  was  substituted  as  defend- 
ant, and  in  which  thereafter  Seth  J.  T.  Bush,  trustee  in  bankruptcy 
of  the  Exchange,  was  substituted  as  defendant.  From  a  judgment  for 
plaintiff,  defendant  appeals.     Reversed,  and  new  trial  granted. 

The  action  was  in  replevin,  brought  by  plaintiff,  Gleason,  against  a  bailee 
of  certain  apples  to  recover  possession  thereof.  Thereafter  by  an  order  of 
the  court  the  original  bailor  of  the  apples,  Growers'  A  Shippers'  Exchange, 
was  substituted  as  defendant  in  the  action  in  the  place  of  the  original  de- 
fendant, pursuant  to  the  provisions  of  section  820  of  the  Code  of  Civil  Pro- 
cedure. The  substituted  defendant.  Growers*  &  Shippers'  Exchange,  was 
after  its  substitution  as  defendant  adjudicated  a  bankrupt,  and  the  defend- 
ant Bush,  after  his  appointment  as  trustee  in  bankruptcy  of  the  bankrupt's 
estate,  was  substituted  as  defendant  in  the  place  of  the  bankrupt  corporation. 
The  answer  interposed  by  the  defendant  trustee  among  other  things  alleged 
as  a  counterclaim  his  right  as  trustee  to  recover  the  apples,  or  the  value 
thereof,  as  property  of  the  bankrupt  transferred  by  it  to  plaintiff  within  four 
months  next  preceding  the  date  of  the  adjudication  of  its  bankruptcy  without 
receiving  from  plaintiff  any  consideration  therefor;  he  then  knowing  the 
company  was  insolvent  and  that  the  transfer  was  so  made  to  enable  him  to 
secure  a  larger  percentage  upon  his  claim  against  it  than  other  creditors  in 
like  situation  with  himself. 

^=9For  other  cases  see  same  topic  A  KBY-NUMBER  in  all  Key -Numbered  DlgesU  ft  Indexes 
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Argued  before  KRUSE,  P.  J.,  and  ROBSON.  FOOTE,  LAM- 
BERT,  and  MERRELL,  JJ. 

Cogswell  Bentley,  of  Rochester  (Bentley  &  MacFarlane,  of  Roch- 
ester), for  appellant. 

Irving  L'Hommedieu,  of  Medina  (L'Hommedieu  &  Whedon,  of 
Medina),  for  respondent. 

PER  CURIAM.  [1]  When  the  order  was  made  substituting  the 
bailor  of  the  apples  in  controversy  for  the  bailee  thereof  as  the  defend- 
ant in  the  action,  the  action  thereupon  became  an  equitable  one  triable 
by  the  court,  and  neither  party  had  the  right  to  a  trial  by  jury.  Clark 
V.  Mosher,  107  N.  Y.  118,  14  N.  E.  96,  1  Am.  St.  Rep.  798.  Had  the 
action  been  tried  as  one  in  equity,  there  could  be  little  doubt  that  de- 
fendant should  have  been  permitted  to  prove  his  alleged  counterclaim 
that  the  transfer  to  plaintiff  of  the  apples  in  question  constituted  a 
preferential  transfer  of  the  property  of  the  bankrupt,  voidable  at  his 
election.  "When  a  court  of  equity  obtains  jurisdiction,  and  all  the 
facts  are  before  it  by  supplemental  pleading,  as  they  are  here,  it  may 
and  generally  does  adapt  the  relief  to  the  situation  existing  at  the 
close  of  the  litigation.''  Dammert  et  al.  v.  Osborn  et  al.,  140  N.  Y. 
30,  43,  35  N.  E.  407,  411,  citing  Peck  v.  Goodberlett,  109  N.  Y.  181. 
16  N.  E.  350,  Madison  Ave.  Bap.  Ch.  v.  Oliver  St.  Bap.  Ch.,  73  N.  Y. 
83.  See,  also,  Sherman  v.  Foster,  158  N.  Y.  587,  53  N.  E.  504;  Hunt 
v.  Provident  Savings  Life  Assur.  Soc,  77  App.  Div.  338,  343,  79  N.  Y. 
Supp.  74. 

[2]  Though,  because  of  the  order  of  interpleader,  the  action  was 
changed  from  one  at  law  to  one  in  equity,  yet  the  parties  to  the  litiga- 
tion could  still  treat  it  as  a  common-law  action,  in  which  all  the  issues 
were  triable  by  a  jury.  Voss  v.  Smith,  87  App.  Div.  395,  84  N.  Y. 
Supp.  471.  In  the  present  case  the  parties  seem  by  consent  to  have 
chosen  to  try  the  action  as  one  at  law.  The  case  under  these  cir- 
cumstances should  then  be  tried  precisely  in  the  same  way  as  any  other 
common-law  action.    Voss  v.  Smith,  supra. 

[3]  We  shall  therefore  consider  the  case  as  one  at  common  law. 
The  counterclaim  above  referred  to,  which  defendant  sought  to  inter- 
pose— i.  e.,  the  right  of  the  trustee  to  attack  plaintiff's  title  to  the 
apples  as  obtained  because  of  a  preferential  transfer  thereof  voidable 
at  the  trustee's  option — did  not  exist  at  the  time  the  action  was  begun. 
A  cause  of  action  may  be  interposed  as  a  counterclaim,  thoug^h  it 
arose  after  the  commencement  of  the  action,  if,  as  provided  by  subdivi- 
sion 1  of  section  501  of  the  Code  of  Civil  Procedure,  it  is  one  "arising 
out  of  the  contract  or  transaction  set  forth  in  the  complaint  as  the 
foundation  of  the  plaintiff's  claim,  or  connected  with  the  subject  of 
the  action."  Caspary  v.  Hatch,  157  App.  Div.  679,  142  N.  Y.  Supp. 
785. 

Plaintiff's  cause  of  action  was  based  upon  his  alleged  title  to  the  ap- 
ples in  question.  His  title  depended  upon  the  fact  that  the  Growers'  & 
Shippers'  Exchange  had  transferred  its  title  to  the  goods  to  him.  But 
the  title  thereby  acquired  was  subject  to  the  possibility  that  the  transfer 
might  be  avoided  as  preferential,  at  the  instance  of  a  trustee  in  bank- 
ruptcy of  the  seller,  provided  the  petition  in  the  bankruptcy  proceed-? 


Digitized  by  VjOOQ  iC 


56  152   NEW  TORK  BUPPLBMBNT  (Sup.  Ct. 

ings,  in  which  such  trustee  was  thereafter  appointed,  was  filed  within 
four  months  after  the  transfer.  Such  right  of  action  given  by  Bankr. 
Act  July  1,  1898,  c.  541,  30  Stat.  544,  to  the  trustee,  as  between  the 
trustee  and  the  transferee,  is  quasi  contractual  in  substance  and  effect. 
Cohen  v.  Small,  120  App.  Div.  211,  105  N,  Y.  Supp.  287,  affirmed  190 
N.  Y.  568,  83  N.  E.  1123.    As  was  said  in  that  case: 

'*The  Bankruptcy  Law  enters  Into  the  contract  between  a  debtor  and  a 
creditor,  and  gives  a  right  to  the  trustee  in  bankruptcy  to  recover  from  the 
creditor  any  payment  made  in  violation  of  the  Bankruptcy  Law." 

The  right  of  the  trustee  in  such  case  to  avoid  the  transfer  would 
thus  seem  to  be,  as  the  section  of  the  Code  above  referred  to  phrases 
it,  "connected  with  the  subject  of  the  action/'  which  plaintiff  seeks  to 
maintain.  It  follows  that,  even  if  the  action  is  to  be  treated  as  one  at 
common  law,  the  counterclaim  was  properly  interposed,  and  the  de- 
fendant was  entitled  on  the  trial  to  have  the  issues  raised  thereby  sub- 
mitted to  the  jury. 

The  judgment  and  order  should  be  reversed,  and  a  new  trial  granted, 
with  costs  to  appellant  to  abide  event. 


(lOG  App.  Div.  316)  

TOWN  OF  EASTON  v.  CANAL  BOARD  et  aL 
(Supreme  Court,  AppeUate  Division,  Third  Department    March  3,  1915.) 

1.  States  ^=>191 — Suit  Against — Consent. 

An  action  to  compel  a  canal  board  to  restore  a  bridge  over  the  Barge 
Canal  is  not  a  suit  against  the  state,  requiring  its  consent. 

[Ed.  Note.— For  other  cases,  see  States,  Cent  Dig.  H  1T9-184;  Dec 
Dig.  «&=>191.) 

2.  Canals  <®=»17 — Restoring  Bbidges — Manner  of  Work — ^Dcttt  of  Board. 

Where,  under  the  Barge  Canal  Act  (Laws  1903,  c.  147),  a  portion  of  a 
steel  bridge  Is  talien,  it  is  requiring  too  much  of  the  canal  board  to  hold 
that  the  whole  bridge  must  conform  for  its  entire  lensrth  in  elevation, 
style,  material,  and  construction  with  the  steel  spans  remaining,  since 
reasonable  adaptation  to  the  use  required  is  sufficient. 

(Ed.  Note. — For  other  cases,  see  Canals,  Cent  Dig.  (  25;  Dec.  Dig. 
<©=»17.] 

Howard,  J.,  dissenting  in  part 

Appeal  from  Trial  and  Special  Term,  Washington  County. 

Action  by  the  Town  of  Easton  against  the  Canal  Board,  its  mem- 
bers, and  others.  From  a  judgment  for  plaintiff,  defendants  other 
than  the  Town  of  Saratoga  appeal.    Affirmed. 

Argued  before  SMITH,  P.  J.,  and  KELLOGG,  LYON,  HOWARD, 
and  WOODWARD,  JJ. 

James  A.  Parsons,  Atty.  Gen.,  for  appellants. 

Rogers  &  Sawyer,  of  Hudson  Falls,  for  respondent  town  of  Easton. 
William  S.  Ostrander,  of  Saratoga  Springs,  for  defendant  town  of 
Saratoga. 

SMITH,  P.  J.  Between  the  town  of  Easton,  in  Washington  county, 
and  the  town  of  Saratoga,  in  Saratoga  county,  the  Hudson  river  sep- 

^=»For  oUier  cases  see  same  topic  A  K£Y-NUMBBR  in  a)I  Key-Numb«red  Digosts  ft  Indexes 
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arates  into  two  channels,  which  are  separated  by  an  island.  Between 
the  two  towns  a  bridge  has  for  many  years  existed  from  the  town  of 
Easton  to  this  island,  and  extending  therefrom  to  the  town  of  Sara- 
toga. Under  the  Barge  Canal  Act  the  eastern  channel  of  the  Hudson 
at  this  place  was  appropriated  for  the  Barge  Canal.  The  facts  ma- 
terial to  the  questions  here  raised  are  recited  in  the  findings  of  fact 
27  to  37,  inclusive.  ^  ^ 

**(27)  That  said  alterations  consisted  of  removing  four  piers  and  five  spans 
of  said  bridge,  leaving  four  spans  remaining,  of  which  tliree  were  on  the 
Easton  side  and  one  on  the  Island  side  of  said  bridge;  two  new  piers,  one 
on  each  side  of  said  Barge  Canal  channel,  and  which  were  about  four  feet 
higher  than  the  piers  that  were  removed,  were  built ;  a  steel  span  was  built 
from  one  new  pier  to  the  other,  which  covered  the  length  of  three  of  the  re- 
moved trusses  and  a  part  of  the  length  of  each  of  two  other  trusses;  the 
spans  on  both  ends  of  and  next  to  the  steel  span  were  removed,  and  in  place 
thereof  spans  on  an  incline  and  made  of  used  timbers  were  inserted ;  the  re- 
oaaining'  spans  were  raised,  so  that  on  both  sides  of  said  steel  span  the  bridge 
was  on  a  grade  from  the  abutments  on  the  shores  to  said  steel  span.  * 

*'(28)  That  the  raising  of  said  portions  of  said  bridge  was  done  by  jacking 
op  the  ends  of  the  trusses  one  at  a  time  and  putting  blocking  under  them. 

*'(29)  That  the  raising  of  said  portions  of  said  bridge  in  said  manner  caused 
the  said  portions  of  said  bridge  to  be  badly  warped  out  of  shape,  and  strained 
and  weakened  said  bridge,  and  caused  the  same  to  be  badly  out  of  alignment 

"{30^  That  the  grade  of  said  portions  of  said  bridge  was  about  5  per  cent. 

"(31)  That  when  the  wooden  trusses  were  raised  to  obtain  the  slope  to  the 
steel  span,  some  of  the  piers  were  built  up  with  wooden  blocking,  and  not 
with  masonry,  and  such  construction  was  insecure  and  unsafe. 

**(^)  That  said  grade  or  slope  created  an  unequal  stress  and  weakened  said 
bridge. 

"(33)  That  after  the  completion  of  said  alterations  the  said  bridge  over  said 
east  channel  was  by  reason  of  said  alterations  never  suitable  or  safe  for  pub- 
lic use. 

**(34)  That  after  the  completion  of  said  alterations  neither  said  bridge,  nor 
the  wooden  parts  thereof  wholly  built  by  the  contractors  to  replace  portions 
of  the  bridge  removed  by  them,  were  capable  of  carrying  with  safety  over 
2%  tons. 

**(35)  That  after  the  completion  of  said  alterations,  and  on  the  10th  day  of 
March,  1913,  said  bridge  was  inspected  by  Resident  Engineer  Holmes,  who  re- 
ported to  the  state  commission  of  highways  that  said  bridge  was  in  a  very 
unsafe  condition,  whereupon,  and  on  the  2d  day  of  May,  1913,  said  bridge  was 
condemned  by  the  said  commission. 

"(36)  That  after  the  completion  of  said  alterations,  and  before  the  con- 
fiemnation  of  said  bridge  by  the  state  commission  of  highways,  a  needle  beam 
of  the  sloping  span,  which  was  wholly  constructed  by  said  contractors  to  re- 
place portions  of  the  bridge  removed  just  east  of  the  steel  span,  broke  while 
a  load  of  gravel  weighing  about  3,000  pounds  was  being  drawn  over  it 

"(37)  That  after  the  completion  of  said  alterations  one  of  the  beams  In  the 
sloping  part  of  the  said  bridge  between  said  steel  span  and  said  island,  which 
had  been  wholly  constructed  by  the  contractors  to  replace  portions  of  the 
bridge  removed  by  them,  broke  when  a  load  of  irons  was  being  drawn  over 
It" 

The  judgment  appealed  from  directs  the  defendants  constituting  the 
canal  board  "to  complete  the  building  of  such  new  bridge."  From  this 
judgment  the  canal  board  and  its  constituent  members  appeal. 

[1]  It  is  first  urged  that  the  court  is  without  jurisdiction  to  sustain 
this  action  because  of  lack  of  consent  of  the  state  to  be  thus  sued. 
But  the  state  is  not  being  sued.  These  officers  of  the  state  are  required 
by  the  court  simply  to  execute  the  direction  of  the  statute  to  build  new 
bridges  wherever  the  same  may  be  required.    Of  such  actions  the  court 
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frequently  takes  cognizance,  and  these  officers  might  have  been  manda- 
mused  to  perform  their  duty.  We  have  no  doubt  of  the  jurisdiction  oi 
the  court  to  entertain  either  a  writ  of  mandamus  or  an  action  for  a 
mandatory  injunction — ^the  action  here  under  consideration.  Rolston 
V.  Missouri  Fund  Commissioners,  120  U.  S.  390,  7  Sup.  Ct.  599,  3C 
L.  Ed.  721. 

The  sole  remaining  'quest/on  is  one  of  fact,  whether  the  bridge  has 
been  substantially  restored  to  its  former  condition  of  safety  and  en- 
durance.   The  court  has  found  that  it  has  not. 

We  are  of  opinion  that  the  evidence  sustains  the  conclusion  reached 
by  the  trial  judge  and  that  the  judgment  should  be  affirmed. 

[2]  There  is  one  finding  of  fact,  however,  which  probably  is  to  an 
extent  interpretative  of  this  judgment,  to  which  we  cannot  fully  agree. 
The  forty-third  finding  of  fact  is  as  follows : 

'*(43)  That  a  safe,  suitable,  and  proper  bridge  between  said  town  of  Easton 
and  said  island  would  be  one  that  conformed  for  its  entire  length,  in  eleva- 
tion, style,  material,  and  construction,  with  said  steel  spans." 

This  requirement,  in  my  judgment,  exceeds  that  of  the  statute.  The 
canal  board  is  not  directed  as  to  the  material  to  be  used  in  the  construc- 
tion of  a  bridge,  or  to  the  effect  that  uniformity  must  exist  therein 
throughout  the  whole  length  of  the  bridge.  The  general  principle, 
however,  of  reasonable  adaptation  to  the  use  required,  would  require 
approaches  to  the  bridge  to  be  made  reasonably  safe  and  secure,  and 
probably  not  less  secure  than  were  the  approaches  to  the  bridge  before 
interference  therewith  by  the  state.  1  have  no  doubt  that  these  ap- 
proaches could  be  built  of  wood  or  other  material  which  would  make 
them  substantially  safe,  and  that  with  such  construction  the  statutory 
obligations  would  be  fulfilled. 

The  judgment  should  therefore  be  affirmed,  with  costs.  All  concur; 
HOWARD,  J.,  in  result,  in  memorandum. 

HOWARD,  J.  I  concur  in  the  result,  but  not  in  the  rejection  of 
the  forty-third  finding  of  fact.  I  believe  that  a  reasonable  interpreta- 
tion of  the  law  requires  uniformity  throughout  the  whole  length  of  new 
bridges  constructed  by  the  state  when  old  ones  are  razed.  The  state 
has  no  right  to  generate  monstrosities  or  to  breed  architectural  cripples. 
It  has  no  right  to  erect  unsymmetrical,  unsightly,  misshapen  structures 
in  the  municipalities  of  the  commonwealth,  to  become  blemishes  on 
the  landscape,  eyesores  to  the  inhabitants. 
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(166  App.  Dlv.  858) 

PARLET,  State  Excise  Com'r,  v.  PATTERSON  et  aL    (No.  31/49.) 
(Supreme  Court,  Appellate  Division,  Third  Department    March  3,  1915.) 

1.  Judgment  ®=>648 — Liquor  Tax  Bond — Action  on  Bond — Eitect  of  Con- 

viction. 

In  suit  on  a  liquor  tax  bond  for  breach  of  condition  that  the  principal 
would  not  violate  the  Liquor  Tax  Law,  a  Judgment  of  conviction  of  the 
principal  for  a  violation  of  such  law  was  conclusive  between  the  people 
and  the  principal  as  to  breach  of  condition. 

fEd.  Note.— For  other  cases,  see  Judgment,  Cent  Dig.  §§  1309,  1810; 
Dec.  Dig.  <&s»648.] 

2.  Judgment  ^=s>648  —  Effect   of  Judgment   of  Acquittal  in  Cbiuinal 

Pbosecution. 

An  acquittal  in  a  criminal  action  is  not  admissible  in  evidence  against 
the  people  in  a  dvil  suit  against  the  defendant,  as  on  a  liquor  tax  bond, 
because  of  the  different  degrees  of  proof  required;  an  acquittal  serving 
merely  to  show  that  guilt  was  not  established  beyond  a  reasonable  doubt, 
the  question  in  a  dvil  action  being  only  of  a  preponderance  of  evidence. 

[Ed.  Note.— For  other  cases,  see  Judgment,  Cent  Dig.  {{  1309,  1310; 
Dec.  Dig.  <8=5>648.] 

3.  INXOXIGATINO    LiQUOBS    ^=5>88-— LlOENSEB— AOTION    ON     DbALEB'S    B0ND--> 

Repbesbntative  Capacity  of  Commissioneb  of  Excise. 

In  suing  for  the  penalty  of  a  liquor  tax  bond,  the  state  commissioner 
of  excise  acts  In  a  representative  capacity  for  the  people,  and  evidence 
admissible  for  or  against  them  is  admissible  for  or  against  him. 

[Ed.  Note.— For  other  cases,  see  Intoxicating  liquors,  Cent  Dig.  (S  91-^ 
95 ;   Dec  Dig.  «=>88.] 

4.  Pbincipal  and  Sukeit  ^=>145 — ^Action  on  Liquob  Dbai.bb'8  Bond — Con- 

viction OF  Pbincipal — Evidence  Against  Subett. 

In  a  suit  on  a  liquor  tax  bond  for  breach  of  condition  that  the  princi- 
pal would  not  violate  the  Liquor  Tax  Law,  a  conviction  of  the  principal 
for  violating  the  law  was  not  admissible  in  evidence  against  the  surety 
on  the  bond,  since  the  surety  was  not  a  party  to  such  Judgment. 

[BM.  Note.— For  other  cases,  see  Principal  and  Surety,  Cent  Dig.  K 
397-401;  Dec.  Dig.  <S=>145.] 

Appeal  from  Trial  Term,  Schenectady  County. 

Action  to  recover  the  penalty  of  a  liquor  tax  bond  by  William  W. 
Farley,  State  Commissioner  of  Excise,  against  James  F.  Patterson 
and  the  National  Surety  Company.  Judgment  for  plaintiif,  and  de- 
fendants appeal.  Affirmed  as  to  Patterson;  reversed  and  remanded 
as  to  the  National  Surety  Company. 

Argued  before  SMITH,  P.  J.,  and  KELLOGG,  LYON,  HOW- 
ARD, and  WOODWARD,  JJ. 

James  A.  Quinn,  of  Albany,  for  appellant  Patterson. 
Lucius  A.  Waldo,  of  New  York  City,  for  appellant  Surety  Company. 
A.  M,  Sperry,  of  Albany  (Louis  M.  King,  of  Albany,  of  counsel),  for 
respondent. 

JOHN  M.  KELLOGG,  J.  This  action  is  brought  against  the  prin- 
cipal and  his  surety  to  recover  the  penalty  of  a  liquor  tax  bond  for 
breach  of  the  condition  that  the  principal  will  not  violate  any  of  the 
provisions  of  that  law.  The  bond  provided  that  an  action  for  its 
breach  might  be  brought  without  any  previous  conviction  or  prosecu- 

^s^Far  other  cases  see  same  topic  &  KEY-NUMBER  in  all  Key-Numbered  Digests  &  Indexes 

Digitized  by  VjOOQ  iC 


60  152  NEW  YORK  BUPPLBHBNT  (Sup.  Ct 

tion  of  the  principal.  The  only  evidence  tending  to  show  a  breach 
of  the  bond  was  a  judgment  convicting  the  defendant  Patterson  of 
a  violation  of  the  Liquor  Tax  Law.  The  defendants  severally  ob- 
jected that  said  conviction  was  not  evidence  against  them,  and  severally 
moved  for  a  dismissal  of  the  complaint  upon  the  ground  that  there  was 
no  legal  evidence  of  a  breach  of  the  bond. 

At  the  close  of  the  case  the  court  asked  if  the  defendant  rested. 
The  surety  company  replied  that  it  did  not  know;  it  desired  to  dis- 
cuss whether  the  judgment  might  not  be  some  evidence,  and  that  it 
might  want  to  put  in  evidence.  The  court  replied  that  it  was  evidence 
against  the  principal,  and  if  the  surety  company's  motion  to  dismiss 
was  not  granted  it  could  put  in  proof  if  it  so  desired.  The  court,  how- 
ever, directed  judgment  against  both  defendants,  and  we  infer  must 
have  held  that  the  judgment  of  conviction  was  conclusive  evidence  of 
the  breach  of  the  bond;  the  surety  company  having  been  accorded 
no  privilege  of  introducing  evidence  upon  that  subject. 

[1,2]  A  judgment  of  conviction  is  not  evidence  against  the  de- 
fendant in  an  action  between  him  and  a  third  person,  as  such  person 
is  a  stranger  to  it.  But  it  conclusively  establishes  between  the  people 
and  the  person  convicted  that  he  committed  the  offense.  The  nature 
of  the  action  is  immaterial.  The  question  is  whether  the  same  matter 
has  been  litigated  and  decided  between  the  same  parties.  If  so,  it  is 
unnecessary  that  it  again  be  litigated  and  decided.  It  is  true  that  a 
judgment  of  acquittal  is  not  evidence  against  the  people  in  a  civil 
action,  for  the  reason  that  in  a  civil  action  a  preponderance  of  evidence 
may  sustain  a  judgment,  while  in  a  criminal  action  guilt  must  be 
proved  beyond  a  reasonable  doubt.  The  acquittal  shows  only  that  the 
guilt  of  the  defendant  was  not  established  beyond  a  reasonable  doubt. 

[3]  The  bond  in  question  runs  to  the  people  of  the  state  of  New 
York,  while  the  commissioner  of  excise  is  permitted  to  bring  an  action 
upon  it  for  the  benefit  of  the  people  and  certain  tax  districts  of  the 
state.  He  brings  the  action  and  seeks  a  recovery  as  a  representative 
of  the  people,  deriving  whatever  cause  of  action  he  has  from  the  peo- 
ple. It  is  unnecessary  therefore,  to  try  the  question  again  as  between 
the  people  and  the  defendant  Patterson,  or  between  a  representative  of 
the  people  seeking  to  recover  upon  an  obligation  issued  to  the  people. 

As  to  the  surety  company  another  question  arises.  It  was  not  a 
party  to  the  criminal  action,  and  under  the  law  was  not  permitted  to 
intervene  or  defend.  It  was  therefore  a  stranger  to  it,  not  bound  by 
the  result.  It  is  urged,  however,  that  as  surety  upon  Patterson's  bond 
it  was  bound  by  the  judgment  of  conviction  entered  against  him.  The 
question  has  been  much  discussed  in  the  cases  and  text-books  as  to 
how  far  a  surety  is  bound  by  a  judgment  against  his  principal. 

In  Berry  v.  Schaad,  50  App.  Div.  132,  63  N.  Y.  Supp.  349,  the 
Fourth  Department  unanimously  determined  that,  in  a  case  where  it 
was  unnecessary  to  sue  the  principal  before  suing  the  surety,  a  judg* 
ment  against  the  surety,  in  the  absence  of  notice  requirir^  hira  to 
defend,  was  not  prima  facie  or  conclusive  evidence  against  him.  In 
Mulry  V.  Eckerson,  149  App.  Div.  29,  133  N.  Y.  Supp.  533,  the  First 
Department  unanimously  held  that,  in  the  absence  of  notice  and  an 
opportunity  to  defend,  such  judgment  was  not  evidence  against  the 
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surety.  In  Riche  v.  Greenwich  Bank,  153  App.  Div.  425,  138  N.  Y. 
Supp.  432,  the  Second  Department  unanimously  determined  that,  al- 
though the  surety  had  notice  but  did  not  defend,  such  judgment  was 
not  evidence  against  him  in  cases  where  the  bond  was  not  given  to 
indemnify  the  principal,  but  was  giv^n  to  indemnify  others  against 
the  default  of  the  principal.  This  bond  was  not  given  to  indemnify 
Patterson,  but  to  indemnify  the  people  against  his  wrongful  act. 

In  many  cases,  by  the  terms  of  the  bond,  the  surety  tMccomes  liable 
to  indemnify  against  ot  pay  a  judgment,  in  which  case  the  rule  may  be 
different.  The  defendants'  bond  has  such  a  provision  with  reference 
to  the  payment  of  judgments  recovered  for  fines  and  penalties.  But 
concededly  there  has  been  no  breach  of  the  bond  in  that  respect.  This 
action  is  brought  upon  contract  for  the  recovery  of  money  agreed 
to  be  paid  in  the  event  that  Patterson  violated  the  provisions  of  the 
Liquor  Tax  Law.  The  surety  guaranteed  that  he  would  not  violate 
that  law,  and  to  establish  a  breach  of  the  bond  against  it  proof  must 
be  made  otherwise  than  by  a  judgment  of  conviction  against  him. 

It  follows  that  the  judgment  against  Patterson  should  be  affirmed, 
with  costs,  and  judgment  against  the  surety  company  reversed,  and  a 
new  trial  granted,  with  costs  to  it  to  abide  the  event.  All  concur, 
except  LYON,  J.,  who  votes  for  affirmance,  and  WOODWARD,  J., 
who  votes  for  reversal. 


(1(KS  App.  DiT.  59d) 

DONOHUB  V.  CITY  WATER  POWER  CO.  et  al.     (No.  6847.) 

(Sspreme  Court,  Appellate  Division,  First  Departmenf.    March  12,  1915.) 

Trusts  ^=s>110 — Creation — ^Evidence— SumoiENCT. 

In  a  suit  by  the  receiver  of  a  corporation  on  behalf  of  its  creditors,  evi- 
dence held  insufficient  to  show  that  a  franchise,  taken  Individually  by 
one  who  was  president  and  treasurer  of  the  corporation  which  had  for- 
merly held  and  had  let  expire  a  similar  franchise,  was  held  by  him  in 
trust  for  the  corporation. 

[Ed.  Note.— For  other  cases,  see  Trusts,  Cent  Dig.  §  160;  Dec.  Dig. 
«=»110.] 

Appeal  f rom.Special  Term,  New  York  County. 

Action  by  James  M.  Donohue,  as  receiver  of  the  Hydraulic  Prop- 
erties Company,  against  the  City  Water  Power  Company  and  others. 
From  a  judgment  for  certain  defendants,  plaintiff  appeals.    Affirmed. 

See,  also,  159  App.  Div.  776,  144  N.  Y.  Supp.  923. 

Argued  before  INGRAHAM,  P.  J.,  and  McLAUGHLIN,  LAUGH- 
UN,  CLARKE,  and  SCOTT,  JJ. 

Lemuel  E.  Quigg,  of  New  York  City,  for  appellant. 
Morgan  M.  Mann,  of  New  York  City,  for  respondents. 

Mclaughlin,  J.  This  action  was  brought  to  procure  a  judg- 
ment impressing  a  trust  upon  a  franchise  granted  by  the  city  of  Austin, 
Tex.,  to  construct  a  dam  across  the  Colorado  river  and  take  water 
therefrom,  and  upon  certain  patent  rights  in  which  the  respondents 
claim  no  interest.    The  Hydraulic  Properties  Company,  of  which  the 

^=:>Fbr  other  cases  see  same  topic  &  KEY-NUMBER  in  all  Key- Numbered  Digests  ft  Indexet 
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plaintiff  IS  receiver,  a  domestic  corporation,  with  a  capital  stock  of 
$100,000,  was  organized  in  November,  1909,  to  construct,  buy,  sell, 
lease,  and  build  dams  and  particularly  the  so-called  "Ransom  Hollow 
dam."  All  of  its  capital  stock  was  issued  in  payment  of  a  one-half 
interest  in  the  Ransom  patcqt,  and  a  license  agreement  under  it. 
After  the  organization  of  the  corporation  the  stock  for  a  time  was  held 
approximately  in  equal  proportions  by  three  persons,  Johnson,  Doeb- 
ler,  and  Ziegler,  who  also  constituted  its  board  of  directors.  John- 
son was  president  and  treasurer  of  the  company,  and  Doebler  vice 
president  and  secretary.  The  corporation,  early  in  1910,  purchased 
a  franchise  theretofore  granted  to  one  Dumont  by  the  city  of  Austin, 
Tex.,  to  construct  a  dam  across  the  Colorado  river.  Upon  investiga- 
tion, however,  it  was  ascertained  by  the  engineers  of  the  corporation 
that  this  franchise  was  of  little  or  no  value.  By  reason  of  that  fact 
considerable  time  was  spent  in  an  effort  to  have  it  modified,  so  that  it 
would  enable  the  holder  to  dispose  of  the  surplus  power  developed. 
These  eflforts  failed,  and  the  franchise  expired  on  January  23,  1911. 
Thereafter  Johnson  entered  into  negotiations  with  the  city  of  Austin 
for  the  purpose  of  obtaining  another  franchise,  the  result  of  which 
was  that  on  the  22d  of  September,  1911,  a  franchise  was  granted  to 
him.  On  April  10,  1912,  he  assigned  the  same  to  the  respondent  City 
Water  Power  Company,  a  Connecticut  corporation,  which  was  organ- 
ized by  persons  who  had  advanced  Johnson,  upon  the  pledge  of  the 
franchise,  for  use  in  connection  with  the  enterprise,  upwards  of  $100,- 
000.  The  respondent  New  York  Trust  Company  is  trustee  under  a 
mortgage  given  by  the  City  Water  Power  Company,  conveying  this 
franchise,  among  other  property,  to  it  to  secure  the  payment  of  an 
issue  of  bonds,  of  which  $412,500  were  outstanding  at  the  time  of 
the  trial.  The  respondent  Lawrence  Barnum  &  Co.  is  a  New  York 
banking  corporation,  which  underwrote  the  bonds  or  a  portion  of 
them. 

The  action  is  brought  by  the  receiver  of  the'  Hydraulic  Properties 
Company  on  behalf  of  its  creditors.  The  complaint  alleges,  in  sub- 
stance, that  the  Hydraulic  Properties  Company  submitted  a  proposal 
for  a  franchise  to  the  city  of  Austin,  which  accepted  the  same,  and 
thereby  the  company  acquired  the  franchise  in  controversy.  It  fur- 
ther alleges  that  Johnson,  without  authority,  wrongfully  procured  the 
issuance  of  the  franchise  in  his  own  name,  but  thereafter  represented 
that  he  held  it  in  trust  for  the  Hydraulic  Properties  Company,  its 
stockholders  and  creditors.  At  the  conclusion  of  the  trial  the  learned 
justice  held  that  the  evidence  did  not  establish  that  the  Hydraulic 
Properties  Company  had  any  legal  or  equitable  interest  in  the  fran- 
chise. He  also  held  that  the  respondents  did  not  know,  at  the  time  the 
franchise  was  acquired  by  the  City  Water  Power  Company,  the  mort- 
gage given,  and  the  bonds  sold,  that  the  Hydraulic  Properties  Com- 
pany claimed  any  interest  therein.  He  accordingly  dismissed  the  com- 
plaint upon  the  merits,  and  from  a  judgment  to  this  effect  the  plaintiff 
appeals. 

The  plaintiff  could  succeed  in  the  action  only  by  establishing  that 
the  franchise  obtained  by  Johnson  was  held  in  trust  by  him  for  the 
Hydraulic  Properties  Compaiiy,  and  that  the  respondents  knew,  <m" 
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under  the  circumstances  ought  to  have  known,  that  fact  when  they 
acquired  their  interests  therein.  This  I  think  the  plaintiff  failed  to 
show.  A  finding  to  the  contrary,  it  seems  to  me,  would  be  against  the 
evidence,  and  for  that  reason  would  have  to  be  set  aside.  It  does  not 
clearly  appear  from  the  record  just  when  the  negotiations  for  the 
proposed  modification  of  the  Dumont  franchise  were  given  up.  It 
does,  however,  appear  that  some  negotiations  were  carried  on  by 
the  Hydraulic  Properties  Company  looking  towards  the  securing  of 
a  new  franchise  in  January  and  March,  1911.  Nothing  was  accom- 
plished, and  it  is  not  claimed  by  the  appellant  that  anything  was  done, 
by  any  one  except  Johnson,  after  March,  1911.  But  it  is  urged  two 
letters,  written  on  July  20  and  26,  1911,  respectively,  show  that  John- 
son procured  the  franchise,  not  in  fact  for  himself,  but  for  the  Hy- 
draulic Properties  Company.  These  letters  do  not  establish  that  fact. 
The  first  one  referred  to  was  written  by  Johnson  to  one  Lockwood,  in 
which  it  was  stated : 

"The  franchise  will  be  assigned  to  the  National  Hydraulic  Construction 
Company,  capitalized  at  $500;000.  I  am  president  and  treasurer;  G.  Frank 
Doebler,  secretary;   H.  Lee  Ziegler,  F.  W.  Kristeller,  directors  with  us." 

In  the  second  letter  Johnson  wrote  Doebler  from  Austin,  Tex. : 

"Lawyers  and  engineer  are  fixing  final  wording  of  franchise  to-day,  and  it 
Is  expected  council  will  accept  to-morrow,  and  then  publish  for  vote,  which 
will  take  15  days  from  to-morrow.  ♦  ♦  •  Franchise,  I  think,  wiU  be 
worded  all  right  for  us.    White  has  put  in  a  lot  of  time  studying  it." 

It  will  be  observed  that  in  neither  of  these  letters  is  any  mention 
made  of  the  Hydraulic  Properties  Company,  and  in  the  first  it  is 
expresslv  stated  that  the  franchise  would  be  assigned,  not  to  it,  but 
to  the  National  Hydraulic  Construction  Company.  This  company 
was  a  domestic  corporation,  which  was  organized  by  the  individual 
stockholders  of  the  Hydraulic  Properties  Company  for  the  purpose 
of  taking  over  and  financing  the  Austin  franchise ;  it  being  the  inten- 
tion to  divide  the  stock  pro  rata  according  to  their  respective  holdings 
in  the  Hydraulic  Properties  Company.  No  stock  of  that  corporation, 
however,  was  ever  issued,  and  there  is  no  evidence  that  the  corpora- 
tion ever  proceeded  beyond  the  point  of  organization. 

That  Johnson's  efforts  to  procure  a  franchise,  if  not  in  his  own 
behalf,  certainly  were  not  in  behalf  of  the  Hydraulic  Properties  Com- 
pany, is  further  evidenced  by  a  so-called  declaration  of  trust  executed 
by  him  on  August  29,  1911,  in  which  it  is  recited  that  the  franchise 
about  to  be  voted  upon  by  the  people  of  the  city  of  Austin — 

*is  held  in  trust  by  me,  and  will,  in  the  event  of  a  favorable  vote  thereon,  be 
held  by  me,  the  said  William  D.  Johnson,  not  individually,  but  as  trustee  for 
the  National  Hydraulic  Construction  CJompany." 

The  franchise  was  granted  on  September  22,  1911,  to  Johnson  in- 
dividually. Before  the  city  of  Austin  would  grant  the  franchise,  it 
required  him  to  deposit  $25,000.  The  Hydraulic  Properties  Company 
did  not  advance  this  money.  It  was  practically  without  funds,  and  had 
been  since  its  organization.  Nor  was  it  in  a  position  to  have  bor- 
rowed it.  Substantially  all  the  money  which  had  been  used  by  it,  or  on 
its  behalf,  was  money  borrowed  by  Johnson  on  his  individual  credit. 
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A  fair  consideration  of  all  the  evidence  demonstrates,  as  it  seems  to 
me,  it  was  not  intended  by  Johnson,  Doebler,  or  Ziegler,  when  the 
franchise  was  acquired  by  Johnson,  that  the  same  should  belong  to 
the  Hydraulic  Properties  Company.  It  is  doubtless  true  that  the  com- 
pany was  interested  in  having  Johnson  procure  the  franchise,  for  the 
reason  it  was  expected,  when  the  dam  was  constructed,  the  Hydraulic 
Properties  Company  was  to  do  the  engineering  work.  That  neither 
Doebler  nor  Ziegler  understood  that  Johnson  was  taking  the  franchise 
in  trust  for  the  Hydraulic  Properties  Company  is  further  evidenced 
by  the  fact  that  in  the  agreement  of  September  23,  1911,  Johnson 
made  an  individual  assignment  to  them  of  a  part  of  the  initial  payment 
to  be  made  by  the  city  of  Austin  upon  the  completion  of  the  work. 
This  instrument  recites  that  Johnson — 

**l8  the  holder  of  a  franchise  granted  by  the  councU  and  people  of  the  dty  of 
Austin,  Tex.,  in  and  to  which  said  franchise  the  parties  of  the  second  and 
third  parts  [Doebler  and  Ziegler]  have  or  claim  to  hare  certain  legal  or 
equitable  rights,"  in  satisfaction  of  which  the  assignment  was  made. 

The  agreement  contains  no  recital  that  the  Hydraulic  Properties 
Company  was  the  equitable  owner  of  the  franchise,  and  at  a  meeting  of 
its  board  of  directors  held  on  October  3,  1911,  a  resolution  was  adopted 
which  recited  that  the  corporation  was  not  able  to  finance  the  Austin 
proposition,  that  Johnson  was  authorized  to  proceed  with  it  on  his  own 
account,  that  the  company  would  be  adequately  paid,  through  its  fees 
for  the  engineering  work,  and  that  it  had  no  interest  in  the  franchise 
secured  by  Johnson. 

The  City  Water  Power  Company,  as  before  indicated,  was  organ- 
ized by  persons  who  had  advanced  large  sums  of  money  to  Johnson  on 
the  pledge  of  the  franchise  obtained  by  him.  There  is  no  evidence  that 
any  of  such  persons  had  knowledge  at  the  time  of  making  their 
respective  advances,  or  that  the  City  Water  Power  Company  had 
knowledge  at  the  time  of  the  assignment,  that  the  Hydraulic  Properties 
Company  claimed  to  have  any  interest  whatever  in  the  franchise. 
Johnson  has  never  been  an  officer,  director,  or  in  any  sense  a  con- 
trolling factor  in  the  corporation,  nor  is  there  any  evidence  that  the 
other  respondents,  Lawrence  Barnum  &  Co.  and  the  New  York  Trust 
Company,  had  any  kno^J^ledge  of  the  claim  of  the  Hydraulic  Properties 
Company  when  they  acquired  their  respective  interests.  Having  failed 
to  establish  that  the  Hydraulic  Properties  Company  had  any  interest 
whatever  in  the  franchise,  or  that  its  claim  to  an  interest  was  known  to 
these  respondents,  the  complaint  as  to  them  was  properly  dismissed. 

The  judgment  is  therefore  affirmed,  with  costs. 

INGRAHAM,  P.  J.,  and  CLARKE  and  SCOTT,  JJ.,  concur. 

LAUGHLIN,  J.  I  concur  in  the  affirmance  of  the  judgment,  on  the 
ground  that  the  respondents  were  bona  fide  purchasers  of  the  fran- 
chise for  value  and  without  notice;  but  I  am  of  opinion  that  John- 
son received  the  franchise  in  trust  for  the  Hydraulic  Properties  Com- 
pany. 
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(106  App.  Dlv.  688) 

AKMSTRONG  v.  CORCORAN. 
(Supreme  Court,  Appellate  Division,  Fourth  Department.     March  3,  1915.) 

1.  Pleamno    ^=5>218— Demubbbr — Heabing — Intbblooutobt    Judgment    by 

Default — Venue  of  Issue  on  Demubbsb. 

Under  Code  Civ.  Proc.  §  964,  providing  that  an  issue  of  law  arises  only 
upon  demurrer,  and  section  976,  providing  that  an  issue  of  law  may  be 
brought  on  and  tried  at  any  term  of  court  as  a  contested  motion,  where 
the  venue  of  the  faction  was  laid  in  Y.  county,  trial  of  defendant's  de- 
murrer to  the  complaint  as  a  contested  motion  in  S.  county  was  proper, 
the  presumption  of  regularity  of  the  court's  proceedings  serving  to  sup- 
ply the  omission  in  the  record  of  an  entry  to  the  effect  that  notice  of  the 
trfcl  of  the  issue  was  of  a  contested  motion. 

[Ed.  Note.— For  other  cases,  see  Pleading,  Cent.  Dig.  §§  549-566;  Dec. 
Dig.  €=i>218.] 

2.  Pleading  ^=^218 — Dehubbeb — Heabing — Venue, 

Under  Code  Civ.  Proc.  §  990,  as  amended  by  Laws  1913,  c.  446,  provid- 
ing that  ''an  Issue  of  law,  or  an  issue  of  fact  triable  by  the  court  with- 
out a  jury,  arising  in  a  county  where  no  Special  Terms  distinct  from  Trial 
Terms  are  appointed  to  be  held  for  the  trial  of  such  cases,  may  be  tried 
at  a  Special  Term  in  any  county  within  the  Judicial  district  embracing 
the  county  wherein  the  action  ia  triable,'*  trial  of  an  issue  upon  demurrer 
in  an  action,  the  venue  of  which  was  laid  in  Y.  county,  was  properly  had 
in  S.  county  upon  notice  of  trial  of  an  issue  of  law. 

[Ed.  Note.— For  other  cases,  see  Pleading,  Cent  Dig.  S|  {^9-566;  Dec. 
Dig.  i8==>218.] 

Appeal  from  Special  Term,  Yates  County. 

Action  by  Hannah  Armstrong  against  William  Corcoran.  From 
denial  of  his  motion  that  the  interlocutory  judgment  overruling  a  de- 
murrer to  the  complaint  be  vacated,  with  leave  to  answer  on  pay- 
ment of  costs,  and  from  a  final  judgment  entered  under  the  interlocu- 
tory judgment  for  failure  to  comply  with  the  terms  thereof,  defend- 
ant appeals.    Affirmed. 

The  aotion  was  begun  by  the  personal  service  on  defendant  of  the  summons 
with  a  copy  of  the  complaint  therein  on  the  3d  day  of  November,  1914.  The 
place  of  trial  designated  was  the  county  of  Yates.  Defendant  timely  appeared 
and  interposed  a  demurrer  to  the  complaint,  upon  the  ground  that  it  did  not 
state  facts  sufficient  to  constitute  a  cause  of  action.  The  issue  of  law  thus 
presented  by  the  pleadings  was  determined  in  plaintiff's  favor  by  an  order  of 
the  Supreme  Court  granted  at  the  Steuben  Special  Term  thereof  appointed 
for  the  hearing  of  motions.  The  recital  in  the  order  is  as  follows:  "The  de- 
murrer of  the  defendant  in  this  action  to  the  complaint  herein  coming  on  to 
be  beard  by  this  court,  no  one  appearing  for  the  defendant  in  favor  of  such 
demurrer,  and  William  H.  Flero  In  opposition  thereto.*'  It  then  ordered  that 
the  demurrer  be  overruled,  with  costs,  with  the  usual  leave  to  defendant  to 
plead  over  on  payment  of  costs,  and  directed  the  entry  of  an  Interlocutory 
Judgment  in  accordance  therewith.  The  order  further  provided  for  the  entry 
by  plaintiff  of  final  Judgment  for  the  relief  demanded  in  the  complaint  in  case 
of  defendant's  failure  to  comply  with  the  terms  imposed  thereby.  The  inter- 
locutory judgment,  directed  by  the  order,  was  entered,  and  after  service  of  a 
copy  thereof  upon  defendant's  attorney  a  motion  to  vacate  the  Judgment  was 
made  by  defendant,  which  resulted  in  the  order  appealed  from. 

Argued  before  KRUSE,  P.  J.,  and  ROBSON,  FOOTE,  LAM- 
BERT,  and  MERRELL,  JJ. 

ts»For  otbor  caaas  m«  sama  topic  A  KST-NUBCBBR  in  all  Key-Numbered  Digesta  ft  Indexes 
152  N.Y.S.— 5 
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M.  A.  Leary,  of  Penn  Yan,  for  appellant. 
William  H.  Fiero,  of  Penn  Yan,  for  respondent 

PER  CURIAM.  [1]  The  issue  of  law  arising  on  a  demurrer  "may 
be  brought  on  and  tried  at  any  term  of  court  as  a  contested  motion/' 
Sections  964  and  976  of  the  Code  of  Civil  Procedure.  Though  the 
term  at  which  the  issue  in  this  action  was  tried  was  not  held  in  the 
county  where  the  venue  of  the  action  was  laid,  it  was  a  term  at  which 
a  contested  motion,  made  in  the  action,  could  be  noticed  for  hearing. 
But  appellant  urges  that  this  issue  was  brought  before  the  court  on 
a  notice  of  trial  of  the  issue,  and  not  on  notice  as  a  contested  motion. 
The  record  before  us  does  not  contain  the  notice  pursuant  to  which 
the  hearing  at  Special  Term  was  had.  The  single  reference  to  the 
notice  in  the  record,  which  appears  in  the  affidavit  of  plaintiff's  at- 
torney filed  in  opposition  to  defendant's  motion  to  vacate  the  inter- 
locutory judgment,  is  as  follows: 

"Soon  after  that  I  noticed  the  issue  for  trial  at  the  Special  Term  desig- 
nated for  June  27th  last  at  Bath  in  said  county  of  Steuben." 

This  statement  is  equally  consistent  with  a  service  either  of  notice 
bringing  on  the  issue  for  trial  as  a  contested  motion,  or  of  a  formal 
notice  of  trial  of  the  issue.  That  the  actual  notice  served  was  one 
bringing  on  the  issue  to  be  heard  as  a  contested  motion  may  be  indi- 
cated by  the  fact  that  the  court,  instead  of  filing  simply  a  decision 
of  the  issue,  made  an  order  overruling  the  demurrer,  which  seems 
to  be  the  proper  practice  when  such  an  issue  is  brought  on  for  hear- 
ing as  a  contested  motion.  National  Park  Bank  v.  Billings,  144  App- 
Div.  536,  129  N.  Y.  Supp,  846;  People  v.  Bleecker  St.  &  F.  F.  R. 
R.  Co.,  67  Misc.  Rep.  582,  124  N.  Y.  Supp.  786.  See,  also,  Kramer  v. 
Barth,  79  Misc.  Rep.  80,  139  N.  Y.  Supp.  341.  In  the  opinion  in  the 
last-cited  case  the  three  methods  in  which  a  demurrer  may  be  tested  are 
considered  and  explained.  The  provision  of  the  order  directing  the  en- 
try of  an  interlocutory  judgment  was  unnecessary,  if  the  issue  was  no- 
ticed as  a  contested  motion,  and  may  be  treated  as  surplusage.  The  pre- 
sumption is  in  favor  of  the  regularity  of  the  court's  procedure  in  grant- 
ing the  order,  and  therefore  that  the  issue  was  noticed  as  a  contested 
motion. 

[2]  Even  if  the  hearing  was  brought  on  by  a  formal  notice  of  trial 
of  the  issue  as  one  of  law,  instead  of  by  a  notice  as  a  contested  mo- 
tion, we  still  think  it  might  properly  be  brought  on  at  the  term  at 
which  the  hearing  was  had.  Section  990  of  the  Code  of  Civil  Proce- 
dure, since  its  amendment  by  chapter  446  of  the  Laws  of  1913,  reads 
as  follows: 

"An  Issue  of  law,  or  an  issue  of  fact  triable  5y  the  court  without  a  jury, 
arising  in  a  county  where  no  Special  Terms  distinct  from  Trial  Terms  arc 
appointed  to  he  held  for  the  trial  of  such  cases,  may  be  tried  at  a  Special 
Term  in  any  county  within  the  judicial  district  embracing  the  county  wherein 
the  action  is  triable;  but  after  the  trial,  the  decision  and  all  other  papers 
relating  to  the  trial  must  be  filed,  and  the  judgment  rendered  must  be  entered, 
in  the  last  named  county.'' 

The  amendment  of  the  section  above  referred  to  added  to  the  sec- 
tion as  it  was  prior  to  the  amendment  the  italicized  words  appearing 
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in  the  section  as  above  quoted.  It  is  conceded  by  appellant'$. counsel 
that,  had  the  section  remained  in  its  original  form  without  amendment, 
notice  of  trial  of  the  issue  raised  by  the  demurrer  could  properly 
have  been  given  for  the  term  at  which  it  was  heard.  Kissam  v.  Brem- 
merman,  27  Misc.  Rep.  14,  57  N.  Y.  Supp.  890.  But  he  insists  that, 
as  there  was  a  Special  Term  distinct  from  the  Trial  Terms  of  the 
Supreme  Court  appointed  to  be  held  in  Yates  county,  at  which  such 
an  issue  might  be  tried,  the  section  as  amended  does  not  permit  such 
an  issue  to  be  noticed  for  trial  at  a  term  held  elsewhere  than  in  that 
county.  This  does  not  seem  to  be  the  effect  of  the  amendment.  Its 
interpolation  in  the  section  of  the  disjunctive  clause  "or  an  issue 
of  fact  triable  by  the  court  without  a  jury,  arising  in  a  county  where 
no  Special  Terms  distinct  from  Trial  Terms  are  appointed  to  be  held 
for  trial  of  such  cases,"  does  not  appear  to  be  designed  to  change  or 
limit  the  theretofore  existing  right  of  trial  of  an  issue  of  law  in  any 
county  in  the  same  judicial  district  with  that  in  which  the  venue  of 
the  action  was  laid.  Its  effect  is  rather  to  add  the  further  right  to 
try  issues  of  fact  in  another  county  in  the  same  district,  provided 
there  was  not  appointed  to  be  held  in  the  county  where  the  action 
was  triable  a  Special  Term,  distinct  from  Trial  Terms,  for  the  trial 
of  issues  of  fact;  the  restrictive  expression  used  in  the  amendment, 
•'arising  in  a  county  where  no  Special  Terms  distinct  from  Trial 
Terms  are  appointed  to  be  held  for  the  trial  of  such  cases,"  relating 
back  and  referring  only  to  the  antecedent  nominative  of  the  added 
clause  of  which  it  forms  a  part — that  is,  cases  in  which  an  issue  of 
fact  triable  by  the  court  without  a  jury  is  presented.  Giving  to  the 
amendment  this  construction  avoids  the  result  of  changing  a  long- 
established  rule  of  practice,  a  result  which  it  will  not  be  presumed 
was  intended  by  the  enactment. 

The  order  appealed  from  should  be  affirmed,  with  $10  costs  and 
disbursements.  This  disposition  of  the  order  leaves  the  order  over- 
ruling the  demurrer,  the  interlocutory  judgment  entered  thereon,  as 
well  as  the  final  judgment  from  which  an  appeal  is  also  taken,  as 
granted  and  entered  on  defendant's  default.  No  appeal  from  a  judg- 
ment can  be  taken  by  the  party  on  whose  default  it  was  made.  Sec- 
tion 1294,  Code  Civ.  Proc. 

The  appeal  from  the  judgment  should  therefore  be  dismissed, 


PEOPIiB  ex  rel.  TINTON  BLDG.  CORPORATION  v.  QANLY,  County  Clerk. 

(No.  6883.) 
(Supreme  Court,  Appellate  Division,  First  Department    March  12,  1915.) 

Internal  Revenue  ^=»19 — Stamp  Tax — Tbanscbipt  of  Judgment. 

A  transcript  of  a  judgment  of  the  Municipal  Court  of  the  City  of  New 
York  is  not  required  to  be  stamped,  etc.,  by  Revenue  Act  U.  S.  Oct  22, 
1914,  c.  831,  S  5,  88  Stat  758,  imposing  a  stamp  tax  on  bonds,  debentures, 
certificates  of  stock,  and  other  matters  and  things,  before  the  same  can 
be  filed  by  the  county  clerk. 

[Ed.  Note.— For  other  ca^s,  see  Internal  Revenue,  Cent  Dig.  §§  39-44 ; 
Dec.  Dig.  <g=>19.] 

^soFor  other  eases  see  same  topic  &  KEY-NUMBBR  in  aU  Key-Naxnbered  Digests  ft  Indexes 
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Appeal  from  Special  Term,  New  York  County. 

Action  by  the  People,  on  the  relation  of  the  Tinton  Building  Cor- 
poration, against  James  V.  Ganly,  as  Clerk  of  Bronx  County.  From 
an  order  denying  a  motion  for  a  writ  of  mandamus,  plaintiff  appeals- 
Reversed,  and  motion  granted. 

Argued  before  INGRAHAM,  P.  J.,  and  McLAUGHLIN,  LAUGH- 
LIN,  CLARKE,  and  SCOTT,  JJ. 

George  D.  Carrington,  of  New  York  City,  for  appellant. 

PER  CURIAM.  This  appeal  is  from  an  order  denying  a  motion 
for  a  writ  of  mandamus  directing  the  clerk  of  Bronx  county  to  re- 
ceive and  file  in  his  office  a  transcript  of  judgment  issued  out  of  the 
Municipal  Court  of  the  City  of  New  York.  The  transcript  was  cor- 
rect in  form,  and  the  respondent  refused  to  receive  or  file  the  same 
solely  on  the  ground  that  the  10-cent  stamp  Required  by  section  5, 
Schedule  A,  of  the  United  States  Revenue  Act  of  October  22,  1914 
(38  Stat.  753,  c.  331),  had  not  been  affixed  thereto  and  canceled. 

We  are  of  the  opinion  that  the  transcript  of  the  judgment  referred 
to  does  not  come  within  the  provisions  of  the  act,  and  therefore  a 
stamp  tax  is  not  required  to  be  affixed  thereto  and  canceled  before  the 
same  can  be  filed  in  the  county  clerk's  office.  Such  transcript  is  a 
necessary  part  of  a  court  proceedin^^,  and  its  filing  in  the  county  clerk's 
office  is  a  step  to  effectuate  and  enforce  the  judgment  in  the  county 
of  the  Bronx. 

The  construction  thus  given  to  the  statute  is  the  one  placed  upon 
it  by  the  collector  of  the  Fourteenth  district  of  New  York  (see  New 
York  Law  Journal,  Saturday,  February  6,  1915);  also  by  the  Com- 
missioner of  Internal  Revenue  (see  circular,  December  11,  1914,  T. 
D.  2087).  This,  however,  was  not  the  position  taken  by  the  relator 
at  the  time  the  transcript  was  presented  to  the  respondent.  He  then 
conceded,  as  he  does  in  the  brief  presented  on  this  appeal,  that  the 
transcript  was  a  certificate  within  the  meaning  of  the  federal  act,  but 
that  act,  in  so  far  as  it  required  a  stamp  to  be  affixed  and  canceled 
upon  such  certificate,  was  unconstitutional. 

Under  such  circumstances,  while  we  think  the  order  should  be  re- 
versed, and  the  motion  granted,  it  should  be  without  costs. 

The  order  appealed  from»  therefore^  is  reversed,  and  the  motion 
granted,  without  costs  to  either  party. 


KORN  V.  FREEDLANPER.    (No.  32.) 

(Supreme  Court,  Appellate  Division,  First  Department    March  12,  1915.) 

!•  Appeal  and  Ebbob  ^=>1151  —  Disposition  —  Reduction  of  Amount  or 
Judgment. 

The  Appellate  Division  has  no  power  to  reduce  the  amount  of  a  Judg- 
ment, if  the  party  plaintiff  holding  the  Judgment  objects,  in  which  ease 
it  can  only  order  a  new  trial. 

[Ed.  Note. — For  other  cases,  see  Appeal  and  Error,  Cent  Dig.  K  4498- 
4506 ;   Dee.  Dig.  <g=>ll51.] 

^s>For  other  cases  see  same  topic  ft  KEY-NUMBER  in  all  Key-Numbered  Digests  *  Indexes 
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2.  APPKAT  AZfD  EBBOB  ^S»1161 — JVDGMKNT  on  AFPBAIt— AnNDlGENT  OB  Bb- 

8KTTLEMBNT. 

Where  plaintiff,  on  defendant's  appeal,  consented  to  reduce  the  amount 
of  the  Judgment,  and  Judgment  was  modified  accordingly  and  affirmed, 
the  defendant  had  no  right  to  attempt  to  reyerse  the  recovery  against  him 
on  the  ground  of  plaintiff's  voluntary  reduction  as  to  part  thereof. 

[Ed.  Note. — For  other  cases,  see  Appeal  and  Error,  Ont  Dig.  ff  4498- 
4506;   Dec.  Dig.  <8=>1151.] 

Action  by  Louis  Korn  against  Joseph"  H.  Freedlander.  Judgment 
for  plaintiff  was  affirmed  on  defendant's  appeal,  on  condition  that 
plaintiff  remit  part  of  his  recovery.  On  motion  by  plaintiff  to  amend 
or  resettle  orders  and  judgment  of  Appellate  Division.  Motion  de- 
nied. 

See,  also,  156  App.  Div.  901,  938,  141  N.  Y.  Supp.  1127. 

Argued  before  CLARKE,  LAUGHLIN,  SCOTT,  DOWLING, 
and  HOTCHKISS,  JJ. 

Max  D.  Steuer,  of  New  York  City,  for  the  motion. 

Einstein,  Townsend  &  Guiterman,  of  New  York  City,  opposed. 

PER  CURIAM.  The  defendant  appealed  from  a  judgment  in  fa- 
vor of  the  plaintiff,  and  from  order  denying  a  motion  on  the  minutes 
for  a  new  trial,  and  also  from  a  separate  order  denying  a  motion  to 
vacate  the  judgment  and  grant  a  new  trial.  These  appeals  were  heard 
together  on  separate  records.  The  record  of  the  trial  disclosed  no  re- 
versible error,  but,  in  view  of  the  facts  shown  by  the  other  record  on 
the  motion  to  vacate  the  judgment,  we  were  of  opinion  that  the  de- 
fendant was  entitled  to  a  deduction  from  the  gross  commissions  earned 
of  certain  items  of  expenses  incident  to  earning  them,  aggregating 
approximately  $6,250,  and  that  therefore,  in  justice,  there  should  be 
a  new  trial,  unless  plaintiff  would  stipulate  to  reduce  by  one-half  of 
that  amount  the  verdict  that  he  had  recovered. 

The  court  therefore  stated  in  announcing  its  decision  that  a  new 
trial  would  be  ordered,  unless  the  plaintiff  sliould  stipulate  to  reduce 
the  recovery  by  said  amount,  in  which  event  the  judgment  was  modi- 
fied accordingly,  and,  as  modified,  affirmed,  without  costs.  The  plain- 
tiff consented  to  reduce  the  recovery,  and  the  judgment  was  therefore 
modified  in  accordance  with  the  stipulation,  and  affirmed  as  so  mod- 
ified. The  defendant  then  appealed  to  the  Court  of  Appeals,  and 
has  made  the  point  in  that  court  that  this  court  had  no  power  to  re- 
duce the  judgment.  It  is  difficult  to  see  how  the  defendant  can  raise 
that  question.  If  we  had  no  power  to  reduce  the  judgment,  it  would 
have  been  affirmed  for  the  full  amount.  The  cases  cited  by  the  ap- 
pellant are  cases  in  which  the  party  against  whom  the  reduction  was 
made  had  appealed. 

[1,2]  We  recognize  that  against  the  plaintiff  we  would  have  no  pow- 
er to  reduce  the  judgment,  and  if  he  objected  all  the  court  could  do 
would  be  to  order  a  new  trial.  He  consented  to  the  reduction,  and  it 
was  on  his  consent  that  the  defendant  was  relieved  of  a  considerable 
portion  of  the  judgment.  The  plaintiff,  who  has  recovered  judgment' 
again?t  the  defendant,  on  appeal  to  the  appellate  court  voluntarily  con- 

«s»For  other  casM  tM  mub«  topic  ft  KBT-NUMBER  tn  all  Key-Numbered  Digests  ft  Indexes 


Digitized  by  VjOOQ  iC 


70  152  NBW   YORK  BUPPLBUENT  (Sup.  Ct. 

sents  that  a  certain  sum  be  deducted  from  his  recovery,  and  if  the  court 
accepts  the  stipulation  reducing  the  amount  of  the  judgment,  certainly 
it  does  not  He  with  the  defendant  to  attempt  to  reverse  the  recovery 
against  him  upon  the  ground  that  Uie  plaintiff  has  voluntarily  aban- 
doned part  of  his  recovery.  The  modification  was  entered  upon  the 
consent  of  the  plaintiff.  The  plaintiff  has  not  appealed.  He  seeks  to 
sustain  the  judgment  as  modified,  and  it  would  seem  to  be  no  con- 
cern of  the  defendant's  whether  or  not  the  court  would  have  had 
power  to  modify  the  judgment  against  the  objection  of  the  plaintiff. 
The  application  to  resettle  the  order  is  therefore  denied,  without 
costs. 


SOHWABTZ  et  al.  v.  MINSKER  REALTY  CO.    (No.  6S02.) 
(Supreme  Ck)urt,  Appellate  Division,  First  Department.    March  12,  1915.) 

1.  Landlobd  and  Tenant  ^=:>129 — Failitbe  of  Landlord  to  Gkivs  Tenant 

Possession — Measure  of  Damaoes. 

The  measure  of  damages  for  a  landlord's  failure  to  give  a  tenant  pos- 
session under  a  lease  is  the  difference  between  the  rent  reseryed  and  the 
rental  value  of  the  premises  and  any  necessary  expenses  Incurred  in  pre- 
paring for  occupation  of  the  premises. 

[Ed.  Note. — For  other  cases,  see  Landlord  and  Tenant,  Cent  Dig.  §{ 
450-457 ;   Dec.  Dig.  «=5>129.] 

2.  Landlord  and  Tenant  <$=5>129 — Refusal  of  Landlord  to  Let  Tenant 

INTO  Possession — ^Actions. 

Refusal  of  a  landlord  to  let  a  tenant  into  possession  under  a  lease  gives 
the  tenant  the  right  to  maintain  one  action  for  the  damages  sustained. 

[Ed.  Note. — For  other  cases,  see  Landlord  and  Tenant,  Cent  Dig.  {§ 
450-457;  Dec.  Dig.  <3=>129.] 

8.  Costs  ^=»277— Staying  Proceedings  in  Subsequent  Action  unbil  Pay- 
ment OF  Costs. 

The  rule  that  nonpayment  of  costs  in  an  action  entitles  defendant,  in 
whose  favor  they  are  awarded,  to  stay  all  proceedings  in  a  subsequent 
action  by  the  same  plaintiff  on  the  same  cause  of  action,  aK>liefi  in  all 
cases,  unless  there  are  special  facts  showing  that  it  would  be  unjust  and 
inequitable  to  apply  it,  and  the  mere  pecuniary  inability  of  plaintiff  to 
pay  the  costs  is  not  sufficient  to  bring  the  case  within  the  exception. 

[Ed.  Note.— For  other  cases,  see  Costs,  Cent  Dig.  ff  1048-1060;  Dec 
Dig.  <@=5>277.J 

Appeal  from  Special  Term,  New  York  County. 

Action  by  Harry  Schwartz  and  another  against  the  Minsker  Real- 
ty Company.  From  an  order  denying  a  motion  to  stay  all  proceed- 
ings in  an  action,  defendant  appeals.    Reversed,  and  motion  granted. 

Argued  before  INGRAHAM,  P.  J.,  and  McLAUGHUN,  LAUGH- 
UN,  CLARKE,  and  SCOTT,  JJ. 

Gerald  B.  Rosenheim,  of  New  York  City,  for  appellant 
Max  Brown,  of  New  York  City,  for  respondents. 

McLaughlin,  J.  The  plaintiffs  claim  to  have  leased  from  the 
defendant  for  a  term  of  five  years  certain  premises  in  the  dty  of 
New  York.    In  February,  1912,  they  brought  an  action  in  the  Munici- 
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pal  Court  of  the  City  of  New  York  to  recover  $500  damages,  on  the 
ground  that  the  defendants  had  refused  to  let  them  into  possession  of 
the  premises  leased.  The  action  was  discontinued,  and  judgment  en- 
tered against  plaintiffs  for  $30  costs.  A  short  time  thereafter  they 
brought  another  action  against  the  defendant  in  the  City  Court  of  the 
City  of  New  York  upon  the  same  cause  of  action,  except  that  $3,000 
damages  were  claimed.  The  defendant  moved  that  all  proceedings  in 
that  action  be  stayed  until  the  costs  in  the  action  in  the  Municipal 
Court  had  been  paid.  The  plaintiffs  then  moved  to  discontinue  the 
action  in  the  City  Court,  which  motion  was  granted,  on  condition  that 
they  pay  the  costs  of  the  action  in  the  Municipal  Court,  and  also  the 
costs  in  the  City  Court  action.  This  they  failed  to  do,  and  the  motion 
to  discontinue  was  denied,  with  $10  costs.  The  action  was  reached 
for  trial  on  March  11,  1914,  and  at  the  close  of  plaintiffs'  case  the 
complaint  was  dismissed,  and  judgment  entered  against  them  in  favor 
of  the  defendant  for  $68.63  costs.  In  December,  1914,  the  plaintiffs 
commenced  this  action  in  the  Supreme  Court  to  recover  $6,000  dam- 
ages, upon  the  same  cause  of  action  upon  which  a  recovery  was  asked 
in  the  Municipal  Court  and  in  the  City  Court,  except  that  the  dam- 
ages claimed  were  larger.  The  defendant  then  moved  to  stay  all  pro- 
ceedings on  the  part  of  the  plaintiffs  until  the  costs  in  the  two  prior 
actions  had  been  paid.  The  motion  was  denied,  and  defendant  ap- 
peals. 

[1]  The  damages  sought  to  be  recovered  in  each  action  are  those 
alleged  to  have  been  sustained  by  reason  of  the  defendant's  refusal 
to  let  the  plaintiffs  into  possession  of  the  premises  alleged  to  have  been 
leased.  In  an  action  against  a  landlord  for  failure  to  give  a  tenant 
possession  under  a  lease,  the  measure  of  damages  recoverable  is  the 
difference  between  the  rent  reserved  in  the  lease  and  the  rental  value 
of  the  premises  and  any  necessary  expenses  incurred  in  preparing  for 
occupation  of  the  premises.  Friedland  v.  Myers,  139  N.  Y.  432,  34  N. 
E.  1055;  Podalsky  v.  Ireland,  137  App.  Div.  257,  121  N.  Y.  Supp. 
950. 

[2]  The  refusal  of  a  landlord  to  let  a  person  entitled  thereto  into 
possession  gives  to  such  person  the  right  to  maintain  one  action  to  re- 
cover the  damages  sustained.  Pakas  v.  Hollingshead,  184  N.  Y.  219, 
77  N.  E.  40,  3  L.  R.  A.  (N.  S.)  1042,  112  Am.  St.  Rep.  601,  6  Ann. 
Cas.  60;  Kennedy  v.  City  of  New  York,  196  N.  Y.  19,  89  N.  E.  360, 
25  L.  R.  A.  (N.  S.)  847;  Simon  v.  Bierbauer,  154  App.  Div.  506,  139 
N.  Y.  Supp.  327. 

[8]  It  has  frequently  been  held  that  the  nonpayment  of  costs  in 
an  action  entitles  the  defendant  in  whose  favor  they  are  awarded  to 
stay  all  proceedings  in  a  subsequent  action  brought  by  the  same  plain- 
tiff upon  the  same  cause  of  action.  Behrens  v.  Sturges,  138  App.  Div. 
537,  123  N.  Y.  Supp.  224;  Hempstead  v.  White  Sewing  Machine  Co., 
134  App.  Div.  575,  119  N.  Y.  Supp.  620;  Singer  v.  Garlick,  123  App. 
i:>iv.  282,  107  N.  Y.  Supp.  972 ;  Ingrosso  v.  Baltimore  &  Ohio  R.  R. 
Co.,  105  App.  Div.  494,  94  N.  Y.  Supp.  177.  The  rule  is  to  be  applied 
in  all  cases,  unless  there  be  special  facts  and  circumstances  presented 
which  show  that  it  would  be  unjust  and  inequitable  to  apply  it.    Here 
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no  such  ifacts  or  circumstances  are  presented.  The  pecuniary  inabil- 
ity of  a  party  to  pay  the  costs  is  not  sufficient  to  bring  the  case  with- 
in the  exception.  Wilner  v.  Independent  Order  of  Ahawas  Israel, 
122  App.  Div.  615,  107  N.  Y.  Supp.  497;  Muratorc  v.  Pirkl,  109  App. 
Div.  146,  95  N.  Y.  Supp.  855.  This  was  the  only  fact  stated  or  reason 
given  why  the  stay  should  not  be  granted  until  the  costs  referred  to 
had  been  paid. 

The  order  appealed  from,  therefore,  is  reversed,  with  $10  costs  and 
disbursements,  and  the  motion  granted,  with  $10  costs.    All  concur. 


PEOPLE  V.  LEHMAN.     (No.  6894.) 
(Supreme  Court,  Appellate  Division,  First  Department    March  12,  1915.) 

1.  Gbiminal  Law  ^=s>1059 — ^Appeal — Grounds  or  Rkvkw — "Exception." 

Asking  that  a  refused  charge  be  spread  on  the  record  is  not  an  "ex- 
ception" to  it,  sufficient  to  bring  it  up  for  review. 

[Ed.  Note.— For  other  cases,  see  Criminal  Law,  Cent  Dig.  §  2671 ;  Dec. 
Dig.  <g=>1059. 

For  other  definitions,  see  Words  and  Phrases,  First  and  Second  Series, 
Exception.] 

2.  Criminal  Law  <g=>1056 — ^Appeal — Objections  in  Lower  Court — Neces- 

sity. 

In  case  where  there  is  a  serious  doubt  as  to  the  guUt  of  defendant,  the 
appeUate  court  has  power  to  review  refused  instructions  without  an  ex- 
ception thereto. 

[Ed.  Note.— For  other  cases,  see  Criminal  Law,  Cent  Dig.  §|  2668,  2670; 
Dec.  Dig.  <g=>1056.] 

Appeal  from  Bronx  County  Court. 

Augusta  Lehman  was  convicted  of  crime,  and  she  appeals.  Af- 
firmed. 

Argued  before  INGRAHAM,  P.  J.,  and  McLAUGHLIN,  LAUGH- 
LIN,  DOWLING,  and  HOTCHKISS,  JJ. 

C.  L.  Jordan,  of  New  York  City,  for  appellant. 
James  A.  Donnelly,  of  New  York  City,  for  the  People. 

PER  CURIAM.  [1,2]  An  examination  of  the  testimony  in  this 
case  has  satisfied  us  that  the  defendant  was  clearly  guilty.  There  were, 
however,  requests  to  charge  in  relation  to  the  character  of  the  com- 
plaining witness  as  affecting  her  credibility  which  the  defendant  was 
entitled  to  have  charged.  But  the  counsel  for  the  defendant  took  no 
exception  to  the  refusal  to  charge,  merely  asking  that  the  request  to 
charge  be  spread  upon  the  record.  This  is  not  equivalent  to  an  ex- 
ception. While,  in  a  case  where  there  is  serious  doubt  about  the  guilt 
of  the  defendant,  the  court  would  be  justified  in  reversing  without  an 
exception,  in  consequence  of  the  great  preponderance  of  proof  upon 
the  trial  showing  the  guilt  of  the  defendant,  we  do  not  feel  called 
upon  to  reverse  this  judgment  in  the  absence  of  an  exception. 

The  judgment  is  therefore  affirmed. 

^s»Por  oUier  cases  see  same  topic  &  KBT-NUMBBR  in  all  Key -Numbered  Digests  ft  Indexes 
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HARRIS  V.  CHURCHILL  et  aL 
(Supreme  Court,  Trial  Term,  Saratoga  County.    March,  1915.) 

1.  MimiCIPAL  COBPOBATIONS  <S=»290 — ^PUBLIO  IlCPBOVBHENTS — SeWERS — STAT- 

UTES. 

Laws  1902,  c.  506,  providing  for  the  appointment  of  sewer  commission- 
ers for  a  village,  and  empowering  the  commissioners,  with  or  without  pe- 
tition, to  extend  a  sewer  system  through  any  street  and  assess  the  cost, 
provides  two  ways  by  which  a  sewer  may  be  oonstructed,  the  one  on  pe- 
tition by  property  owners,  the  other  by  act  of  the  commissioners  without 
petition,  and  repeals  a  provision  of  the  village  <diarter  requiring  a  peti- 
tion In  advance  of  any  action  for  the  improvement 

[Ed.  Note. — For  other  cases,  see  Municipal  Corporations,  Cent.  Dig.  §§ 
763,  764;   Dec.  Dig.  .g=»290.] 

2.  MuNioiPAL  Corporations  ^=>292 — Public  Improvements — Construction 

OF  Sewers — ^Petitionst— Qualification  of  Petitioners. 

Where  a  will  showed  that  a  lot  abutting  on  a  street  was  owned  by  tes- 
tator's widow  and  his  two  sons,  his  administrator  could  not  sign  a  peti- 
tion for  a  sewer  in  the  street. 

[Ed.  Note. — For  other  cases,  see  Municipal  Corporations,  Cent  Dig.  §§ 
768-772;    Dec.  Dig.  <g=>292.] 

3.  Municipal  Corporations  «g=»292 — Construction  of  Sewers — Petitions. 

Where  each  street  of  a  village  is  made  a  separate  assessment  district 
for  the  construction  of  a  sewer,  a  petition  for  a  sewer  In  a  street  may  be 
considered  in  aid  of  a  subsequent  petition  for  a  sewer  therein,  and  other 
named  streets,  In  determining  whether  the  subsequent  petition  has  the 
requisite  number  of  signers. 

[Ed.  Note. — For  other  cases,  see  Municipal  Corporations,  Cent  Dig.  |§ 
768-772;    Dec.  Dig.  <$=>292.] 

4.  Municipal   Corporations   «=»292 — Construction    of    Sewers — Insuffi- 

ciency of  Petition — Effect. 

The  insufficiency  of  a  petition  for  a  sewer  in  a  village  street  Is  not  fatal, 
where  the  sewer  commissioners  are  authorized  by  law  to  proceed  with- 
out petltioD,  for  the  Legislature  may  authorize  local  authorities  to  make 
such  Improvements  without  any  petition  or  consent  pf  property  owners. 

[Ed.  Note. — For  other  cises,  see  Municipal  Corporations,  Cent  Dig.  §§ 
768-772 ;   Dec.  Dig.  <$=>292.] 

5.  Municipal   Corporations  ^=>294 — Constbuctior   of   Sewers — ^Proceed- 

ings— Notice. 

Laws  1902,  c.  506,  providing  for  the  appointment  of  village  sewer  com-  • 
mlssi oners  with  defined  powers,  renders  Inapplicable  Village  Law  (Laws 
1897,  c.  414)  §  264,  requiring  10  days'  notice  of  time  and  place  of  hear- 
ing to  persons  owning  land  on  the  line  of  a  proposed  sewer  before  action 
may  be  taken  on  a  petition  therefor,  and  notice  of  hearing  of  grievances 
to  assessments  given  In  accordance  with  the  law  of  1902  is  sufficient 

[Ed.  Note. — For  other  cases,  see  Municipal  Corporations,  Cent  Dig.  §§ 
776-788,  791;   Dec.  Dig,  <g=>294.1 

0.  Constitutional  Law  ^=:>291 — Due  Process  of  Law — Notice. 

The  Legislature  cannot  dispense  with  all  notice  to  persons  owning  land 
on  the  line  of  a  proposed  sewer  before  final  action  on  assessments,  but 
may  prescribe  the  kind  of  notice  and  the  mode  of  giving  It. 

[Ed.  Note. — For  other  cases,  see  Municipal  Corporations,  Cent  Dig.  §§ 
776-788,  791 ;   Dec.  Dig.  <&=p294.] 

7.  Municipal  Corporations  ^=>408 — Construction  of  Sewers — Statutory 
Proceedings. 

Ijiws  1902,  c.  506,  providing  for  the  appointment  of  village  sewer  com- 
missioners, and  conferring  on  them  the  power  to  order  the  construction 
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of  sewers  through  any  streets,  and  assess  the  cost  thereof  on  the  property 
benefited,  prescribes  all  the  steps  necessary  to  a  Talid  assessment,  aud  is 
exclusive. 

[Ed.  Note. — For  other  cases,  see  Municipal  Corporations,  Cent  Dig.  f| 
1005,  1006,  1183 ;   Dec.  Dig.  <8=>40a] 

8,  Municipal  Cobpobations  ^=>469 — Constbuction  of  Sewbbs — Statutory 
Pboceedinqs. 

The  sewer  commissioners  provided  for  by  Laws  1902,  c.  506,  with  au- 
thority to  construct  sewers  and  assess  the  cost  thereof  in  proportion  to 
benefits,  may  adopt  the  front-foot  rule  for  an  assessment ;  and  where  the 
adoption  of  the  rule  does  not  render  an  assessment  inequitable,  the  own- 
ers of  the  property  may  not  complain. 

[Ed.  Note. — For  other  cases,  see  Municipal  Corporations,  Cent  Dig.  H 
1113-1117;   Dec.  Dig.  «=s>460.] 

0.  MuNiciPAi#  Cobpobations  ^=>450 — Assessments — Valimtt. 

Where  each  street  in  a  village  is  an  assessment  district  for  the  con- 
struction of  a  sewer  therein,  the  grouping  of  streets  In  levying  an  assess- 
ment for  the  construction  of  sewers  in  the  streets  is  irregular,  but  does 
not  Invalidate  an  assessment,  where  property  owners  are  not  injurea 
thereby. 

[Ed.  Note. — For  other  cases,  see  Municipal  Corporations,  Cent.  Dig.  §§ 
1073,  1074 ;    Dec,  Dig,  «=>450.] 

10.  Municipal  Cobpobations  ^=»513 — Collection  of  Seweb  Tax — Action  to 
Restbain — Pabtoes. 

Under  Laws  1902,  c.  506,  providing  for  the  appointment  of  village  sewer 
commissioners,  with  power  to  construct  sewers  at  the  cost  of  the  property 
benefited,  and  providing  that  actions  on  account  of  any  act  done  or 
omitted  by  the  commissioners  shall  be  brought  against  them,  an  action 
to  restrain  the  collection  of  a  sewer  tax  cannot  be  brought  against  the 
village. 

[Ed.  Note. — For  other  cases,  see  Municipal  Corporations,  Cent  Dig.  H 
1188-1193,  1195-1206 ;   Dec.  Dig.  <$=>513.] 

Action  by  John  C.  Harris  against  A.  L.  Churchill,  as  Receiver  of 
Taxes  for  the  Town  and  Village  of  Saratoga  Springs,  and  the  Village 
of  Saratoga  Springs,  to  restrain  the  collection  of  a  sewer  tax.  Find- 
ings for  defendants  ordered. 

Salisbury  &  Rowe,  of  Saratoga  Springs,  for  plaintiff. 
Denis  J.  Harrington,  of  Saratoga  Springs,  for  defendants. 

WHITMYER,  J.  This  action  has  been  brought  to  restrain  the  col- 
lection of  a  sewer  tax,  amounting  to  $170.10,  levied  against  three  par- 
cels of  property  belonging  to  plaintiff,  as  his  share  of  the  cost  of  a 
sewer  built  in  Granite  street,  in  the  village  of  Saratoga  Springs,  N. 
Y.,  and  to  restrain  the  collection  thereof.  The  assessment  was  made 
by  the  sewer,  water,  and  street  commissioners  of  said  village.  By 
Laws  1902,  c.  506,  said  commissioners  are  declared  to  be  a  body  cor- 
porate, and  are  charged,  among  other  things,  with  the  management  and 
control  of  the  sewer  system  of  the  village.  In  1906  a  petition  was 
presented  to  the  commissioners  for  a  sewer  "in  and  along  Granite 
street,  between  Alger  street  and  Greenfield  avenue."  It  contains  an  in- 
dorsement, under  date  of  August  7,  1906,  that  the  same  was  referred 
to  the  village  engineer  to  investigate  and  report,  and  another  to  the 
effect  that  action  was  deferred  on  September  4,  1906,  until  a  full  meet- 
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ing  of  the  board.  By  whom  these  indorsements  were  made  does  not 
appear.  No  other  action  was  taken  thereon.  On  October  1,  1907,  or 
thereabouts,  another  petition  was  presented,  requesting  that  a  sewer  be 
constructed  "in  and  along  Granite  street  to  Alger,  through  Alger  to 
Clinton,  and  down  Clinton  to  Van  Dam,  to  connect  with  the  Van 
Dam  street  sewer."  The  commissioners  thereupon  determined  to  con- 
struct such  a  sewer,  and  directed  their  clerk  to  advertise  for  bids. 
This  was  done,  but  no  bids  were  received.  Nothing  further  was  done 
in  the  matter  until  1910.  On  May  18,  1910,  the  clerk  was  directed  to 
readvertise.  He  did  so,  bids  were  received,  and  the  contract  for  the 
work  was  awarded  to  S.  W.  Robbins,  the  lowest  bidder. 

After  the  completion  of  the  work,  the  cost  was  assessed  pursuant 
to  the  provisions  of  section  33  of  the  act  creating  the  commissioners, 
and  a  notice  of  the  assessment  and  that  the  commissioners  would  meet 
November  30,  1910,  at  3  p.  m.,  to  hear  grievances,  was  published  for 
one  week  in  a  daily  paper  of  said  village.  Such  meeting  was  held,  and 
John  L.  Henning,  an  attorney,  and  three  property  owners,  appear* 
cd  and  protested,  asking  that  the  price  per  foot  be  reduced,  if  pos- 
sible. Henning  represented  23  properties,  9  of  them  on  Granite 
street  Action  was  deferred  to  consult  the  village  attorney.  A 
second  notice,  fixing  January  12,  1911,  as  another  grievance  day, 
was  published  for  one  week  in  a  daily  paper  of  said  village.  On 
this  day  plaintiff  appeared  and  protested,  and  action  was  defer- 
red. Chi  January  21,  1911,  the  assessment  was  adopted,  as  it  had 
been  fixed,  and  was  then  signed  and  ordered  placed  in  the  hands  of 
the  receiver  of  taxes  for  collection.  The  assessment  for  all  the  prop- 
erties was  $0,972  per  front  foot.  Plaintiff  was  assessed  for  three 
pieces,  viz.,  corner  Vermont  and  Granite  streets,  frontage  75  feet, 
$72.90;  50  feet  of  the  lot,  with  a  frontage  of  about  215  feet,  situate 
on  the  westerly  side  of  Granite  street  and  the  southerly  side  of  Green- 
field avenue,  $48.60;  and  50  feet  of  the  lot,  with  a  frontage  of  about 
173  feet,  situate  on  the  easterly  side  of  Granite  street  and  the  southerly 
side  of  Greenfield  avenue,  $48.60.  According  to  the  engineer,  the  sew- 
er extended  about  45  feet  northerly  of  the  southerly  line  of  plaintiff's 
two  northerly  lots.  These  had  already  been  assessed  for  $280  for 
sewer  on  Greenfield  avenue,  and  plaintiff  had  paid  same.  The  total 
assessment  for  all  the  properties  was  $2,539.01.  The  total  assessment 
for  those  on  Granite  street  was  $1,513.17.  All  owners  have  paid,  ex- 
cept plaintiff  and  Martin  Ahearn,  both  assessed  on  Granite  street — 
plaintiff  for  $170.10;   Ahearn,  $61.24. 

Plaintiff  alone  complains.  A  number  of  alleged  irregularities  are  set 
forth  in  the  complaint,  but  are  not  discussed  in  the  brief  presented  on 
behalf  of  plaintiff.  Two  jurisdictional  defects  are  claimed :  First,  that 
the  petition  upon  which  the  proceeding  was  instituted  was  not  signed  by 
a  majority  of  the  owners,  representing  a  majority  of  the  taxable  prop- 
erty along  the  line  of  the  sewer ;  and,  second,  that  notice  was  not  given 
to  the  property  owners  before  the  petition  was  acted  upon,  as  required 
by  section  264,  chapter  414,  Laws  1897,  known  as  the  Village  Law. 

[1J  The  first  objection  is  based  upon  the  claim  that  the  proceeding 
should  have  been  conducted  in  accordance  with  the  provisions  of  sec- 
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tion  1,  chapter  136,  Laws  1887,  by  which  section  71  was  added  to  the 
then  charter  of  the  village,  as  amended  by  section  38,  chapter  506, 
Laws  1902.  Section  71  required  a  petition  by  a  majority  of  the  own- 
ers or  occupants  of  premises  upon  any  street  or  streets,  or  any  sec- 
tion or  portion  of  any  street  or  streets,  as  shown  by  the  last  village  as- 
sessment roll,  in  advance  of  any  action  by  the  board  of  trustees  of 
the  village.  The  petition  here  was  not  by  a  majority  of  the  own- 
ers, representing  a  majority  of  the  taxable  property  along  the  line  of 
the  sewer,  so  that  it  was  insufficient,  if  section  71  has  been  preserved 
by  section  38,  chapter  506,  Laws  1902.    Section  38  provides : 

''In  addition  to  the  powers  hereby  conferred,  the  said  commission  shall  have 
aU  the  powers  conferred  upon  the  late  water  commissioners  of  said  village, 
and  also  the  powers  conferred  upon  the  trustees  of  said  village  in  relation 
to  sewer  and  water  carriers  and  in  relation  to  the  village  brook." 

But  certain  sections  of  chapter  506,  Laws  1902,  notably  sections  5, 
6,  7,  and  33,  make  it  clear  that  the  old  section  71  was  repealed  by  the 
repealing  clause  of  the  later  act.  Section  33  prescribes  the  procedure 
in  detail.    This  section  provides  that: 

"The  majority  of  the  owners  of  real  estate  situate  on  the  line  of  any  street 
or  portion  of  a  street  in  the  said  village  may  petition  the  said  oommlssioners 
to  extend  said  water  or  sewer  system,  or  both,  through  said  street  or  por- 
tion of  street  Thereupon  the  said  commissioners  shall  make  an  accurate  ac- 
count of  the  expense  of  any  such  sewer  extension,  make  an  equitable  assess- 
ment of  the  amount  thereof  upon  the  owners  of  all  the  lots  on  the  line  of  such 
street  or  portion  ofl  street,  apportioned  as  nearly  as  may  be  to  the  advantage 
which  each  shall  be  deemed  to  receive  by  reason  thereof.  Notice  of  the  com- 
pletion of  such  assessment,  and  that  the  said  commissioners  will,  at  a  time 
and  place  named,  hear  grievances  thereon,  shall  be  published  for  one  week 
in  a  daily  paper  of  said  village.  At  said  time  and  place  the  said  commission- 
ers shall  hear  all  persons  aggrieved,  and  may  then,  or  as  soon  thereafter  as 
possible,  increase  or  reduce  such  assessment,  and  may  add  and  assess  any  per- 
son omitted.  A  certified  copy  of  the  said  assessment  shall  be  delivered  to  the 
receiver  of  taxes  of  the  said  village  in  the  same  manner  as  is  provided  herein 
for  the  collection  of  assessments  on  account  of  the  expense  of  said  water  sys- 
tem, and  the  same  shall  be  a  lien  upon  the  lands  assessed,  and  be  collected  in 
the  same  manner  as  other  taxes.  The  said  commissioners  may.  at  any  time, 
with  or  without  a  petition  therefor,  extend  the  said  water  or  sewer  systems, 
or  both,  through  any  street  or  portion  of  street  and  assess  the  cost  thereof  as 
above  provided,  or  pay  the  amount  out  of  its  funds." 

The  section  provides  two  ways  by  which  a  sewer  may  be  construct- 
ed— the  one,  upon  a  petition  presented  by  a  majority  of  the  owners  of 
the  property  along  a  street,  and  the  other,  by  the  act  of  the  sewer, 
water,  and  street  commissioners,  with  or  without  a  petition.  And  the 
street,  in  each  case,  is  made  the  assessment  district.  Did  a  majority 
of  the  owners  along  the  street  petition  ?  The  owners  were  not  shown 
from  the  records.  The  assessment  roll  for  1907  shows  16,  namely. 
Stephen  Buckley,  Catherine  M.  Crozier,  Michael  Lennan,  David  H. 
Noonan,  Mary  Clarey,  Mary  Carey,  Patrick  S.  Farrell,  Owen  Mc- 
Carthy estate,  Patrick  Fitzgerald  estate,  Patrick  C.  Crowley,  Martin 
Ahearn,  Kate  Aheam,  Maggie  Cowley,  Josiah  G.  Salisbury,  Ann 
Connery,  and  John  C.  Harris.  Each  one  was  assessed  for  one  lot, 
except  Patrick  C.  Crowley,  who  was  assessed  for  two.  The  assess- 
ment map,  made  under  the  direction  of  the  commissioners,  shows 
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the  same  owners,  with  the  names  written  in  the  same  way  substantial- 
ly, except  that  the  Catherine  M.  Crozier  lot  is  shown  as  owned  by 
Catherine  Crozier  and  Frances  M.  A.  Golding,  the  Michael  Lennan 
lot  by  Catherine  Crozier  and  Frances  M.  A.  Golding,  the  Owen  Mc- 
Carthy estate  lot  by  Daniel  McCarthy,  the  Kate  Ahearn  lot  by  James 
and  Kate  Ahearn,  the  Josiah  G.  Salisbury  lot  by  Joseph  Salisbury,  and 
the  Ann  Connery  lot  by  Mrs.  McDonald,  and  except  that  Michael  Con- 
ners  and  John  L.  Henning  estate  appear  as  lot  owners.  It  also  shows 
that  Catherine  Crozier  and  Frances  M.  A.  Golding  own  two  lots,  that 
John  C.  Harris  owns  three,  the  John  L.  Henning  estate  two,  and  the 
other  persons  named  thereon  one  each.  It  appears  that  the  John  L. 
Henning  estate  property  was  assessed  on  State  street  in  1907,  and  it  is 
probable  that  the  Michael  Conners  lot,  then  owned  by  Thomas  P.  and 
Hattie  M.  Bonney,  was  assessed  on  Vermont  street.  If  these  owners 
be  added  to  the  16  on  Granite  street,  shown  by  the  assessment  roll  for 
that  year,  the  result  will  be  18  owners  of  property  on  that  street  in 
1907. 

[2]  The  1907  petition  was  for  a  sewer  "in  and  along  Granite  street 
to  Alger,  through  Alger  to  Clinton,  and  down  Clinton  to  Van  I>am, 
to  connect  with  the  Van  Dam  street  sewer,"  and  was  signed  by  Stephen 
Buckley,  Catherine  Crozier  and  Frances  Golding,  D.  H.  Noonan  and 
M.  Noonan,  Mary  Clarey,  Mary  J.  Carey,  P.  S.  Farrell,  D.  F.  Mc- 
Carthy, Fitzgerald  Adm.,  and  Thomas  Bonney,  9  property  owners, 
considering  each  property  by  itself.  The  assessment  roll  for  1907 
showed  the  Owen  McCarthy  estate  as  the  owner  of  a  lot.  It  is  likely 
that  this  IS  the  lot  for  which  D.  F.  McCarthy  signed,  but  his  right  to 
so  do  does  not  appear.  And  "Fitzgerald  Adm."  cannot  be  counted 
as  a  signature,  for  the  reason  that  the  will  of  the  decedent  showed 
that  that  lot  was  owned  by  decedent's  widow  and  his  two  sons.  This 
leaves  seven  valid  signatures  to  the  1907  petition. 

[3]  It  is  claimed  that  the  1906  petition  may  be  considered  in  aid  of 
this.  That  was  for  a  sewer  "in  and  along  Granite  street,  between 
Alger  street  and  Greenfield  avenue.*'  Considering  that  each  street  is 
made  an  assessment  district,  it  seems  to  me  that  this  may  be  done,  and 
especially  so  since  there  is  no  evidence  that  assessments  were  increased 
by  the  fact  that  the  outlet  was  through  Clinton  street,  instead  of 
Greenfield  avenue.  That  petition  was  signed  by  Mary  J.  Carey,  Mary 
J.  Redwood,  Patrick  Fitzgerald,  Alice  Reagon,  D.  H.  Noonan,  James 
P.  Fitzgerald,  Catherine  Crozier,  and  Martin  Ahearn,  eight  in  all 
But  Mary  J.  Redwood  and  James  P.  Fitzgerald  did  not  own  on  the 
street,  Catherine  Crozier,  D.  H.  Noonan,  and  Mary  J.  Carey  signed 
the  1907  petition,  and  Alice  Reagon,  along  with  Daniel  P.  Reagon,  her 
husband,  then  owned  the  lot  for  which  Thomas  Bonney  signed  in  1907, 
aiid  which  at  the  time  of  the  map  belonged  to  Michael  Conners,  leaving 
two  names,  Patrick  Fitzgerald  and  Martin  Ahearn,  to  be  added  to  the 
seven  valid  signatures  on  the  1907  petition,  making  9  in  all,  not  a  ma- 
jority of  the  owners  of  the  property  on  the  street. 

[4]  The  petition  being  insufiicient,  the  situation  was  the  same  as  if 
there  had  been  no  petition.  But  this  is  not  fatal  because,  as  we  have 
seen,  the  commissioners  were  authorized  to  proceed  without  a  peti- 
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tion.  The  Legislature  may  and  frequently  does  authorize  local  au- 
thorities to  make  improvements  of  this  character  without  any  peti- 
tion or  consent  of  property  owners.  Mansfield  v.  City  of  Lockport, 
24  Misc.  Rep.  33,  52  N.  Y.  Supp.  571,  citing  People  ex  rel.  Holler  v. 
Board,  etc.,  of  Albany,  2  How.  Prac.  (N.  S.)  423 ;  Genet  v.  City  of 
Brooklyn,  99  N.  Y.  296,  1  N.  E.  777  \  Spencer  v.  Merchant,  100  N. 
Y.  858,  3  N.  E.  682;  Van  Deventer  v.  Long  Island  City,  139  N.  Y. 
133,  34  N.  E.  774. 

[5]  It  is  claimed,  in  the  second  place,  that  the  proceeding  was  ir- 
regular and  void,  because  notice  was  not  given  to  the  lot  owners  in  ac- 
cordance with  section  264  of  the  Village  Law.  That  section  requires 
10  days'  notice  of  time  and  place  of  hearing  to  persons  owning  land 
on  the  line  of  a  proposed  sewer,  before  action  may  be  taken  on  a  peti- 
tion therefor.  It  is  plaintiflf's  theory  that  such  notice  was  required 
here,  under  the  provisions  of  section  340  of  the  Village  Law  (Laws 
1897,  c.  414).    Section  340  provides  that : 

"A  village  incorporated  under  and  subject  to  a  special  law,  and  each  offi- 
cer thereof,  possesses  all  the  powers  and  is  subject  to  all  the  liabilities  and 
responsibilities  conferred  or  imposed  upon  a  village  incorporated  under  this 
chapter,  or  upon  an  officer  thereof,  not  inconsistent  with  such  special  law." 

The  act  under  which  this  proceeding  was  conducted  does  not  require 
such  a  notice,  but  it  does  require  the  commissioners  to  give  a  notice  of 
one  week  in  a  daily  paper  of  the  village,  upon  the  completion  of  an  as- 
sessment, of  a  time  and  place  for  the  hearing  of  grievances.  This  was 
given.  In  fact,  it  was  given  twice,  and  plaintiff  appeared  at  the  sec- 
ond hearing. 

[6,  7]  The  Legislature  could  not  dispense  with  all  notice,  but  had 
the  right  to  prescribe  the  kind  of  notice  and  the  mode  of  giving  it. 
Stuart  V.  Palmer,  74  N.  Y.  183,  30  Am.  Rep.  289.  And,  as  we  have 
seen,  the  act  authorizes  the  commissioners  to  proceed  without  a  peti- 
tion. The  act  prescribes  all  the  steps  necessary  to  a  valid  assessment 
and  is  exclusive. 

[8]  The  assessment  was  $0,972  per' front  foot.  It  is  claimed  that 
the  adoption  of  this  rule  was  error.  The  commissioners  were  required, 
under  the  act,  to  make  an  equitable  assessment  upon  the  owners  of 
all  the  lots  on  the  line  of  the  street,  apportioned  as  nearly  as  possible 
to  the  advantage  deemed  by  them  to  have  been  received  by  each  own- 
er. The  adoption  of  the  front-foot  rule  was  not  necessarily  error. 
On  the  contrary,  the  rule  has  been  repeatedly  approved  and  sanctioned 
by  the  courts.  O'Reilley  v.  City  of  Kingston,  114  N.  Y.  439,  21  N.  E. 
1004;  People  ex  rel.  Scott  v.  Pitt,  169  N.  Y.  521,  62  N.  E.  662,  58  L. 
R.  A.  372 ;  Mansfield  v.  City  of  Lockport,  24  Misc.  Rep.  25,  42,  43, 
52  N.  Y.  Supp.  571,  and  cases  there  cited;  People  ex  rel.  Keim  v. 
Desmond,  186  N.  Y.  232,  78  N.  E.  857,  cited  by  plaintiff,  is  clearly  dis- 
tinguishable from  the  case  here ;  and  Donovan  v.  City  of  Oswep^o.  39 
Misc.  Rep.  291,  79  N.  Y.  Supp.  562,  also  cited  by  the  plaintiff?  was 
reversed  at  90  App.  Div.  397,  86  N.  Y.  Supp.  155. 

[9]  Plaintiff  was  assessed  $72.90  for  his  lot,  with  frontage  of  75 
feet,  at  the  corner  of  Vermont  and  Granite  streets,  and  $48.60  for  a 
frontage  of  50  feet  for  each  of  his  two  lots  at  the  two  corners  of  Gran- 
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itc  street  and  Greenfield  avenue.  He  has  never  been  assessed  for  a 
sewer  along  the  first  lot.  He  has  been  assessed  and  has  paid  $280  for 
sewer  in  front  of  the  last  two  lots  on  Greenfield  avenue.  The  westerly 
of  these  lots  extends  about  215  feet,  and  the  easterly  one  about  173 
feet,  along  Granite  street ;  and,  according  to  the  engineer,  the  sewer  ex- 
tended alK)ut  45  feet  northerly  from  their  southerly  lines.  Under  these 
circumstances,  the  assessment  cannot  be  said  to  be  inequitable.  The 
assessment  was  for  the  three  streets,  and  amounted  to  $2,539.01.  It 
amounted  to  $1,513.17  for  Granite  street.  As  we  have  seen,  sec- 
tion 33  seems  to  make  each  street  an  assessment  district.  It  would 
seem,  therefore,  that  the  grouping  of  the  streets  was  irregular.  But, 
while  this  may  be  so,  no  fault  has  been  found  because  of  that,  and  there 
is  no  evidence  that  plaintiff  has  been  injured  by  it.  All  lot  owners 
have  paid  their  assessments,  except  plaintiff  and  Martin  Ahearn,  both 
assessed  on  Granite  street,  plaintiff  in  all  for  $170.10  and  Ahearn  for 
$61.24,  and  plaintiff  alone  is  complaining.  Under  all  the  circum- 
stances, it  seems  to  me  that  he  is  not  entitled  to  the  relief  asked. 

[10]  In  any  event,  the  complaint  must  be  dismissed  as  to  the  vil- 
lage. Section  34  of  the  act  provides  that  all  actions  or  proceedings 
on  account  of  any  act  done  or  omitted  by  the  commissioners  shall  be 
brought  against  them  in  the  name  of  the  sewer,  water,  and  street 
commission  of  Saratoga  Springs,  N.  Y.  The  assessment  here  was 
laid  by  the  commissioners,  the  warrant  was  issued  by  them,  and  the 
tax,  when  collected,  will  go  to  them.  The  village  has  had,  and  will 
have,  no  part  in  the  matter.  No  cause  of  action  has  been  stated  or 
proved  against  it. 

Findings  may  be  prepared  accordingly. 


(166  App.  Di7.  552) 

O'GRADY  V.  HOWB  &  ROGERS  CO.  et  al.     (No.  47-15.) 

(Supreme  Court,  Appellate  Division,  Fourth  Department    March  3,  1915.) 

L.  Con TB ACTS  ®=»186 — Contracts  under  Seal — Actions — Parties. 

Only  the  parties  named  in  a  contract  under  seal,  and  who  actually  sign 
it,  can  sue  or  be  sued  thereon. 

[Ed.  Note.— For  other  cases,  see  Contracts,  Cent  Dig.  §§  790-797 ;  Dec. 
Dig.  C=>1S6.] 

2.  Principal  and   Aoknt  ^=:>145 — Undisclosed   Princopal — Option   Con- 

tract. 

An  option  contract  under  seal  gave  a  party  thereto  the  right  to  purchase 
real  estate  within  60  days  on  terms  specified.  The  party  accepted  the 
option  by  a  writing,  not  under  seal,  as  agent  for  another  and  paid  a 
part  of  the  price.  The  acceptance  did  not  show  that  the  party  acted  as 
agent.  Held,  that  the  acceptance,  and  not  the  sealed  option,  formed  the 
agreement  to  purchase  so  that  it  became  a  simple  contract,  so  that  the 
vendor  could  bold  an  undisclosed  principal. 

[Ed.  Note. — For  other  cases,  see  Principal  and  Agent,  Cent.  Dig.  f  §  499, 
613-520;   Dec,  Dig.  «g=»145.] 

3.  Corporations  ^=»426 — ^Actb  of  Age nt^— Ratification. 

The  directors  of  a  corporation  adopted  a  resolution  authorizing  its  vice 
president  and  secretary  and  treasurer  to  negotiate  for  the  purchase  of 
described  premises  not  including  an  owner's  premises  adjacent  thereto, 
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but  the  purchase  thereof  was  contemplated  by  the  secretary  and  trea»* 
urer,  who  began  negotiations  with  a  third  person  as  agent  to  purchase 
the  premises.  The  agent  procured  an  option  to  purchase,  and  both  he  and 
the  secretary  and  treasurer  understood  that  the  option  was  for  the  benefit 
of  the  corporation.  The  vice  president  was  apprised  of  what  was  being 
done,  and  a  partial  payment  of  the  price  on  the  acceptance  of  the  option 
was  made  by  check  of  the  corporation  entered  on  its  books.  The  presi- 
dent, who  was  absent,  was  advised  of  what  had  been  done  on  his  return. 
The  proposed  deed  from  the  owner,  and  the  abstracts  of  title  were  de- 
livered to  the  agent,  who  delivered  them  to  the  secretary  and  treasurer, 
who  placed  them  in  the  hands  of  the  corporation's  attorneys.  Held  to 
justify  a  finding  of  ratification  by  the  corporation  of  the  unauthorized 
contract  for  the  purchase  of  the  property. 

[Ed.  Note.— For  other  cases,  see  Corporations,  Cent.  Dig.  §f  1596,  1702- 
1704,  1707,  1708,  1710-1716;    Dec.  Dig.  <S=»426.1 

i.  Corporations  ^=»426  —  Unauthorized  Acts  of  Aqents  —  Ratification  — 
Acts  Constituting. 

A  corporation  may  ratify  acts  not  previously  authorized  by  it,  and  may 
ratify  acts  of  an  agent  in  excess  of  his  authority,  and  ratification  may  be 
inferred  from  an  informal  acquiescence  in  and  approval  of  the  acts. 

fEd.  Note.— For  other  cases,  see  Corporations,  Cent.  Dig.  §{  1596,  1702- 
1704,  1707,  1708,  1710-1716 ;   Dec.  Dig.  <&=>426.] 

5.  Principal  and  Agent  <$=>146,  197 — Action  against  Principal  and  Agent 

— Liability  of  Agent. 

Where,  in  an  action  for  specific  performance  of  a  contract  to  convey 
real  estate,  it  appeared  that  defendant  was  agent  of  codefeudant  in  the 
purchase,  codefeudant  was  the  principal  debtor,  and  defendant's  liability 
was  subsequent  only,  and  a  Judgment  for  plaintiff  should  so  declare. 

[Ed.  Note. — For  other  cases,  see  Principal  and  Agent,  Cent.  Dig.  §f  521- 
527,  733,  734 ;    Dec.  Dig.  <g=»146,  197.J 

6.  Principal  and  Agent  ^=>145 — Actions  against  Agent  and  Principal — 

Election — Waiver. 

Where  plaintiff,  suing  an  agent  and  hfs  undisclosed  principal,  obtained 
Judgment  on  his  motion  against  the  agent  at  the  opening  of  the  trial,  the 
principal  could  insist  that  plaintiff  bad  made  an  election  to  hold  the  agent 
only;  but  where  no  motion  ofi  dismissal  as  against  the  principal  was 
made,  nor  any  request  made  that  the  court  should  so  hold,  the  point  was 
waived. 

[Ed.  Note. — For  other  oases,  see  Principal  and  Agent,  Cent  Dig.  f  f  440, 
613-520;   Dec.  Dig.  <8=»145.] 

Appeal  from  Trial  Term,  Monroe  County. 

Action  by  James  M.  E.  O'Grady,  executor  of  Maria  Whitelocke, 
deceased,  against  the  Howe  &  Rogers  Company  and' another.  From 
a  judgment  for  plaintiff,  defendants  separately  appeal.  Modified  and 
affirmed. 

Argued  before  KRUSE,  P.  J.,  and  ROBSON,  FOOTE,  LAM- 
BERT, and  MERRELL,  JJ. 

John  Desmond,  of  Rochester  (Francis  S.  Macomber,  of  Rochester, 
of  counsel),  for  appellant  Howe  &  Rogers  Co. 

John  S.  Bronk,  of  Rochester  (Hale  &  Bronk,  of  Rochester,  of  coun- 
sel), for  appellant  Thoms. 

Eugene  J.  Dwyer,  of  Rochester  (Frederick  P.  Kimball,  of  Rochester, 
of  counsel),  for  respondent. 
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ROBSON,  J.  The  action  is  by  a  vendor  to  obtain  specific  perform- 
ance of  a  contract  to  convey  real  estate.  Leaving  out  of  view  for  the 
moment  the  alleged  liability  of  the  defendant  Howe  &  Rogers  Com- 
pany as  a  vendee,  there  is  no  question  that  a  valid  contract  in  writing 
for  the  sale  and  purchase  of  real  estate  was  established  between  the 
plaintiff  as  vendor  and  defendant  Thorns  as  vendee.  The  completed 
contract  is  made  by  two  papers.  The  first  is  in  terms  between  plaintiff 
as  party  of  the  first  part  and  Thorns  as  party  of  the  second  part  thereto 
It  was  executed  in  duplicate,  one  of  which  duplicates  was  retained  by 
the  plaintiff  and  the  other  delivered  to  Thorns.  They  differ  only  in  the 
fact  that  plaintiff's  copy  does  not  bear  an  executed  certificate  of  ac- 
knowledgment. The  effect  of  this  agreement  was  to  give  to  Thorns 
an  option  to  purchase  the  premises  described  therein  on  the  terms  and 
in  the  manner  therein  specified,  "provided,"  as  the  contract  states,  "the 
said  party  of  the  second  part  shall  accept  the  terms  of  this  contract 
within  sixty  (60)  days  from  the  date  hereof,  said  party  of  the  first 
part  to  furnish  a  full  and  complete  transcript  or  abstract  of  title  certi- 
fied by  the  county  clerk,  also  to  pay  C.  M.  Thorns  two  and  one  half 
(2V^)  per  cent,  commission,  which  he  is  authorized  to  deduct  from  the 
amount  of  said  purchase  price."  The  option  agreement  bears  date  Jan- 
uary 11,  1913,  and  under  date  of  February  17,  1913,  Thorns  in  writing* 
signed  by  him,  delivered  to  plaintiff  an  acceptance  of  the  option,  and 
on  the  same  date,  as  stated  in  the  acceptance,  paid  to  the  former  $1,000 
to  apply  on  the  purchase  price.  Contemporaneously  therewith  plaintiff' 
gave  Thoms  a  receipt  in  due  form,  acknowledging  the  receipt  of  the 
acceptance  of  the  option  and  of  the  $1,000  to  apply  on  the  purchase 
price.  It  appears  that  of  this  sum  of  $1,000  plaintiff  actually  received 
but  $250  in  cash ;  the  remaining  sum  being  retained  by  Thoms  under 
the  provisions  of  the  agreement  above  referred  to  as  his  allowance  on 
the  purchase  price,  provided  he  should  accept  the  option.  Plaintiff  al- 
leges in  his  complaint,  and  the  court  has  found  that  he  established  on* 
the  trial,  that,  while  the  purchase  agreement  was  made  in  the  name  of 
Thoms,  he  was  in  fact  acting  therein  as  agent  for  the  defendant  Howe 
&  Rogers  Company. 

[1^  2]  The  first  objection  raised  by  appellant  Howe  &  Rogers  Com- 
pany is  pointed  to  the  initial  proposition  that  the  contract  is  under 
seal,  and  that  therefore,  even  though  Thoms  was  in  fact  acting  as  the 
agent  of  Howe  &  Rogers  Company,  under  the  established  law  an- 
nounced in  many  decisions,  no  person,  save  the  parties  named  in  the 
contract  and  who  actually  signed  it,  can  sue  or  be  sued  thereon.  This 
statement  of  the  law  is  unimpeachable,  and  was  reasserted  in  the 
recent  case  entitled  Case  v.  Case,  203  N.  Y.  263,  96  N.  E.  440,  Ann. 
Cas.  1913B,  311.  But  it  seems  to  me  that  the  contract,  which  plaintiff 
seeks  to  enforce  in  this  action,  is  not  under  seal.  True,  the  preliminary 
option  agreement  is  under  seal.  But  that  agreement,  standing  by 
itself,  gave  neither  party  a  right  to  enforce  it  as  a  contract  to  sell 
the  land.  No  obligation  to  accept  the  option  rested  on  Thoms.  Some- 
thing  more  must  be  done  by  him  before  any  contract  of  sale  came  into 
being.  That  was  an  acceptance  of  the  option  by  Thoms  within  the 
period  of  the  option.  This  he  did  by  the  written  acceptance  above  ad- 
162  N.Y.S.— 6 
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verted  to ;  but  this  acceptance  was  not  under  seal.  It  would  seem  to 
follow  that  the  rule  of  law  above  stated  cannot  apply  to  prevent  proof 
of  the  fact  for  whom  Thorns  was  acting  in  accepting  the  option.  It  is 
the  acceptance,  and  not  the  sealed  option,  that  must  be  considered  in 
determining  whether  Thoms'  agreement  to  purchase  was  a  contract 
under  seal. 

[3]  But  it  is  claimed  by  appellant  Howe  &  Rogers  Company  that 
the  proof  was  not  sufficient  to  warrant  the  finding  that  Thorns  in  mak- 
ing the  contract  was  acting  as  agent  for  the  former.  It  is  quite  true 
that  the  proof  was  perhaps  insufficient  to  warrant  the  finding  of  an 
original  employment  of  him  by  the  company  to  act  as  its  agent  to 
make  the  purchase.  But  the  evidence  is  ample  to  sustain  the  finding 
that  his  acts  as  its  agent  in  making  the  purchase  were  subsequently 
ratified  by  the  company.  In  order  to  understand  the  transactions  out 
of  which  the  matters  now  in  controversy  arose,  it  is  advisable  to  re- 
fer to  the  circumstances  preceding  the  making  of  the  contract.  Howe 
&  Rogers  Company  apparently  contemplated  the  purchase  of  prem- 
ises on  the  southwest  corner  of  Clinton  avenue  South  and  a  street 
entering  Clinton  avenue  from  the  west,  known  as  Johnson  Park  and 
the  subsequent  erection  of  a  building  thereon.  At  a  special  meeting  of 
the  directors  of  the  company,  held  February  6,  1913,  certain  resolu- 
tions were  adopted  by  which  two  of  their  number,  How  and  Connors 
were  authorized  to  negotiate  for  the  purchase  of  certain  premises 
which  are  designated  in  the  resolution.  These  properties  abutted 
either  on  Clinton  avenue,  or  Johnson  Park,  or  both.  Plaintiff's  prem- 
ises are  not,  however,  designated  in  the  resolution;  but  they  lie  di- 
rectly west  of  and  adjoining  the  tract  made  up  of  the  designated 
properties,  and  extend  west  to  Stone  street,  which  is  a  street  running 
north  and  south  parallel  with  Clinton  avenue.  If  all  of  the  prop- 
erties above  referred  to  were  purchased  by  the  Howe  &  Rogers  Com- 
pany, it  would  then  own  land  extending  from  Clinton  avenue  on  the 
east  to  Stone  street  on  the  west.  This  purchase  seems  at  least  to 
have  been  at  that  time  contemplated  by  Connors,  who  was  the  secretary 
and  treasurer  of  the  defendant  company.  All  the  negotiations  be- 
tween Thorns  and  defendant  company  with  reference  to  the  purchase 
of  plaintiff's  land  were  had  by  Connors.  But  both  Thorns  and  Connors 
understood  tliat  Thorns,  in  procuring  and  in  accepting  the  option  to 
purchase  the  land,  was  acting  for  the  company.  Connors  directed 
Thoms  to  accept  the  option,  and  gave  Thoms  the  check  of  the  defend- 
ant Howe  &  Rogers  Company  for  $1,000,  with  which  the  latter  made 
the  payment  on  the  purchase  price  at  the  time  he  accepted  the  option. 
Howe,  the  vice  president  of  the  defendant  comi>any,  was  consulted  by 
Connors  and  was  kept  apprised  of  what  had  been  done.  The  payment 
of  the  $1,000  upon  the  purchase  price  of  the  premises  was  duly  en- 
tered in  the  books  of  account  of  the  company,  and  down  to  the  time 
of  the  trial  the  account  was  carried  on  its  books  as  an  account  relat- 
ing to  these  premises.  Rogers,  the  company's  president,  was  absent 
from  the  state  at  the  time  the  contract  was  made;  but  he  seems  to 
have  been  advised  of  what  had  been  done  on  his  return  as  early  as 
the  May  following.     The  proposed  deed  from  plaintiff  and  the  re- 


Digitized  by  VjOOQ  IC 


Sup.  Ct.)  O'GRADT  v.  HOWE  <fr  ROGERS  OO.  83 

quired  abstracts  of  title  were  delivered  ^  plaintiff  to  Thorns,  who 
immediately  delivered  them  to  Connors.  Thence  they  passed  into  the 
hands  of  the  company's  attorney,  apparently  for  examination;  and 
the  attorneys  for  this  defendant  produced  them  on  the  trial. 

[4]  No  definite  attempt  seems  to  have  been  made  either  to  re- 
turn the  papers  before  or  after  the  action  was  brought,  nor  to  dis- 
tinctly disavow  the  company's  liability  as  principal  in  the  contract 
till  after  action  on  the  contract  was  begun.  I  think,  under  all  the 
circumstances,  a  ratification  of  Connors'  acts,  even  if  he  was  not  orig- 
inally authorized  to  bind  the  company  in  employing  Tnoms  as  an 
agent  to  buy  the  property  in  question  for  it,  was  well  warranted  by 
the  evidence.  That  a  corporation  may  ratify  acts,  not  previously 
authorized  by  it,  of  one  assuming  to  act  as  its  agent,  cannot  be 
doubted.  As  was  said  in  Hoyt  v.  Thompson's  Executors,  19  N.  Y. 
207,  218; 

"A  corporation  may,  like  an  Individual,  ratify  the  acts  of  its  agents  done 
in  excess  of  their  authority,  and  such  ratification  may,  in  many  cases,  be 
inferred  from  an  informal  acquiescence  in  and  approval  of  those  acts." 

It  should  also  be  noted  that  neither  the  company's  president,  Rogers, 
nor  its  vice  president,  Howe,  was  produced  as  a  witness  to  deny,  or 
even  minimize  the  effect  of,  his  knowledge  of  these  transactions  tend- 
ing to  show  a  ratification  of  the  acts  of  Connors  as  the  agent  of  the 
company  in  reference  to  this  purchase.  I  think  there  can  be  little 
doubt  that  the  findings  of  ratification  was  fully  supported  by  the  evi- 
dence. 

[5]  The  judgment,  however,  should  be  modified  in  one  particular, 
as  claimed  by  appellant  Thoms.  If  Thorns  was  the  agent  of  defend- 
ant company,  then  the  latter  would  be  the  principal  debtor,  and  Thoms* 
liability  would  be  second  and  subsequent  only.  The  judgment  should 
therefore  be  modified,  so  as  to  provide  that  in  case  of  a  deficiency  on 
the  sale  thereby  directed  no  execution  shall  issue  therefor  against  the 
defendant  Thoms  until  the  return  of  an  execution  therefor  against 
the  defendant  Howe  &  Rogers  Company,  unsatisfied  in  whole  or  in 
part.  This  modification  may  be  made  by  adding,  after  the  words  "that 
the  plaintiff  have  judgment  against  the  defendants  for  such  deficiency 
and  have  execution  therefor,"  the  words  "except  that  no  execution 
therefor  shall  issue  against  the  defendant  Thoms  until  the  return  of 
.an  execution  therefor  against  the  defendant  Howe  &  Rogers  Com- 
pany unsatisfied  in  whole  or  in  part." 

[8]  Doubtless,  when  plaintiff's  motion  for  judgment  on  the  plead- 
ings against  defendant  Thoms  was  granted  by  the  trial  court  at  the 
opening  of  the  trial,  the  defendant  Howe  &  Rogers  Company  could  then 
have  insisted  that  plaintiff  had  made  an  election  binding  upon  him  to 
hold  the  agent  only ;  and  a  motion  for  dismissal  of  the  complaint  as  - 
against  the  remaining  defendant,  if  made,  must  have  been  granted. 
But  no  such  motion  was  made,  either  then  or  thereafter,  and  no  re- 
quest made  that  the  court  so  hold.  I  think  we  must  hold  that  the 
point  was  waived. 

The  judgment,  modified  as  hereinbefore  stated,  should  be  affirmed, 
with  costs  against  the  appellant  Howe  &  Rogers  Company.  Ail 
concur.  ^  j 
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(166  App.  Dlv.  5©3) 

FAMOBROSIS  SOCIETY  v.  ROYAI.  BENEFIT  SOCIETY  et  aL    (No.  6864.) 

(Supreme  Court,  Appellate  Division,  First  Department    March  12,  1916.) 

1.  Judgment  €=»17 — Fbocess  to  Support — Illinois  Statute. 

Where  plaintiff  fraternal  insurance  association  had  neither  property  nor 
office  in  Illinois,  and  was  not  authorized  to  transact  business  there,  and 
where  three  Individuals,  who  were  agents  for  defendant  fraternal  insur- 
ance association,  whose  only  relation  to  plaintiff  was  that  of  trustee, 
had  been  served  in  Illinois  with  process  in  an  action  in  the  courts  of  that 
state  in  which  both  plaintiff  and  defendant  had  been  Joined  as  defend- 
ants, there  was  no  sufficient  service  on  plaintiff,  under  Hurd*s  Rev.  St 
III.  1913,  c.  110,  f  8,  providing  for  service  of  process  on  corporaticms,  to 
render  the  judgment  valid  and  binding  on  the  plaintiff,  so  that  the  de- 
fendant could  plead  it  in  bar  of  a  suit  here  on  the  same  issue. 

[Ed.  Note.— For  other  cases,  see  Judgment  Cent  Dig.  f|  22^3;  Dec 
Dig.  «8=B>17.] 

2.  Judgment  ^=»17 — ^Notice  of  Suit  to  Sustain — Appearance  by  Attobnet. 

Where  the  appearance  of  an  attorney  for  plaintiff  and  defendant  in  an 
action  in  the  Illinois  court  against  them  Jointly  was  not  shown  to  have 
been  authorized  by  plaintiff.  Jurisdiction  of  the  plaintiff  was  not  thereby 
given  the  court  to  render  its  Judgment  conclusive  on  the  plaintiff  in  suit 
against  defendant  in  another  state. 

[Ed.  Note.— For  other  cases,  see  Judgment  Cent.  Dig.  |§  25-53;  Dec. 
Dig.  <S=>17.] 

3.  Judgment   ^==»818 — Notiok  to    Sustain   Unauthobszed   Appeabance   bt 

AttorkEiY — Collateral  Attack. 

The  rule  that  the  authority  of  an  attorney  to  represent  a  party  to  a 
suit  cannot  be  collaterally  attacked  in  attempting  to  invalidate  a  Judg- 
ment has  no  application,  where  the  Judgment  was  recovered  in  the  courts 
of  another  state. 

[Ed.  Note.— For  other  cases,  see  Judgment,  Cent  Dig.  §§  1458-1481; 
Dec.  Dig.  cg=>818.] 

Appeal  from  Special  Term,  New  York  County. 

Action  by  the  Famobrosis  Society  against  the  Royal  Benefit  Society 
and  others.  Judgment  for  plaintiff,  and  defendants  appeal.  Modified 
and  affirmed. 

See,  also,  150  N.  Y.  Supp.  1085;  159  App.  Div.  902,  143  N.  Y. 
Supp.  1116. 

Argued  before  INGRAHAM,  P.  J.,  and  McLAUGHLIN,  LAUGH- 
UN,  CLARKE,  and  SCOTT,  JJ. 

William  H.  Ford,  of  New  York  City,  for  appellants, 

W.  H.  Van  Steenbergh,  of  New  York  City,  lor  respondent 

Mclaughlin,  J.  The  Famobrosis  Society  and  Royal  Benefit  So- 
ciety are  fraternal  insurance  associations  incorporated  under  the  laws 
of  the  District  of  Columbia.  Prior  to  December  31,  1909,  the  Famo- 
brosis Society  had  accumulated  a  reserve  fund  of  upwards  of  $30,000, 
which  was  deposited  with  certain  banks  and  trust  companies  in  the 
city  of  New  York,  which,  with  the  Royal  Benefit  Society,  are  made  par- 
ties defendant  in  this  action.  On  that  day  the  two  associations  en- 
tered into  a  written  agreement,  by  the  terms  of  which  the  Royal  Ben- 
-efit  Society  undertook,  as  trustee,  the  management  of  the  affairs  of  the 
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Famobrosis  Society,  agreeing  to  perform  its  obligations,  to  establish 
and  promote  a  separate  department  under  the  name  of  "Famobrosis 
Division  of  the  Royal  Benefit  Society,"  and  to  keep  the  accounts  of 
that  department  separate  and  distinct  from  its  other  accounts.  The 
agreement  also  provided  that  no  change  should  be  made  in  the  reserve 
fiind  which  the  F^tmobrosis  Society  had  accumulated ;  the  same  being 
designated  as  a  trust  fund  for  the  purpose  for  which  it  was  created. 
The  bank  books  and  securities  representing  this  fund  were,  however, 
to  be  delivered  in  escrow  to  one  McElvain,  treasurer  of  the  Royal  Ben- 
efit Society.  The  present  litigation  between  the  two  societies  involves 
more  particularly  paragraph  7  of  the  agreement,  which  provides  as 
follows : 

"When  one  thousand  new  members  are  secnred  by  party  of  the  first  part 
[Royal  Benefit  Society]  In  said  Famobrosis  Divialon,  and  they  are  or  shall 
have  been  In  good  standing  for  at  least  three  months  preceding,  then  this 
agreement,  at  the  option  of  said  party  of  the  first  part,  shall  cease  and  de- 
termine. Thirty  days'  notice  of  intention  to  exercise  such  option  shall-  be 
given  by  it.  A  final  settlement  shall  then  be  had  and  made  between  the 
parties  hereto.  The  trusteeship  shall  end.  All  tlie  members,  assets,  proi)- 
erty,  funds,  and  appurtenances  of  the  party  of  the  second  part  [the  Famo- 
brosis Society]  shall  then  pass  into  the  custody  and  under  the  care  and  con- 
trol of  the  party  of  the  first  part,  with  all  the  rights,  responsibilities,  and 
duties  iu  respect  thereto  as  arei  now  held,  enjoyed,  exercised,  imposed,  and 
charged  upon  the  party  of  the  first  part" 

On  May  2,  1911,  the  Royal  Benefit  Society  notified  the  Famobrosis 
Society  that  it  had  fully  performed  the  agreement  on  its  part  and 
thereby  exercised  its  election  that  the  agreement  should  terminate.  In 
November,  1911,  the  plaintiff  commenced  this  action.  The  complaint 
alleges  that  the  Famobrosis  Society  was  induced  to  enter  into  the 
agreement  referred  to  by  reason  of  fraudulent  representations  of  the 
Royal  Benefit  Society ;  also  that  it  had  not  performed  the  agreement 
on  its  part.  The  judgment  demanded  is  that  the  agreement  be  canceled, 
that  the  bank  books,  securities,  etc.,  be  returned  to  the  plaintiff,  that  it 
be  adjudged  to  be  the  sole  owner  of  the  funds  in  question,  and  that  the 
Royal  Benefit  Society  be  enjoined  from  interfering  with,  and  the 
banks  and  trust  companies  from  paying  over,  said  funds  until  the  fur- 
ther order  of  the  court.  The  Royal  Benefit  Society  in  its  answer  sets 
up,  among  other  defenses,  as  a.  bar  to  the  maintenance  of  this  action, 
a  decree  of  the  circuit  court  of  the  state  of  Illinois,  rendered  in  Decem- 
ber, 1911,  in  an  action  in  which  two  alleged  members  of  the  Famo- 
brosis Division  of  the  Royal  Benefit  Society — ^Avery  and  Gile — were 
plaintiffs  and  the  Famobrosis  Society  and  Royal  Benefit  Society  were, 
with  others,  parties  defendant.  The  plaintiff  replied,  putting  in  issue 
the  validity  of  the  Illinois  judgment,  and  upon  a  motion  by  defendant 
it  was  ordered  that  the  issue  thus  raised  be  separately  tried  prior  to 
the  trial  of  any  of  the  other  issues  involved  in  the  action.  After  a 
trial  of  that  issue  an  interlocutory  judgment  was  entered  in  favor  of 
the  plaintiff,  to  the  effect  that  the  judgment  or  decree  of  the  Illinois 
courts  was  not  a  bar  to  the  maintenance  of  this  action.  The  appeal  is 
from  that  judgment. 

I  am  of  the  opinion  that  the  .judgment  appealed  from  is  in  the  main 
right,  and  should  be  affirmed.    The  Illinois  action  was  commenced  in 
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August,  1911.  The  plaintiffs,  in  their  bill  or  complaint,  alleged  that 
the  Royal  Benefit  Society  had  fully  performed  its  part  of  the  agree- 
ment of  December  31,  1909;  that  it  thereupon  became  entitled  to  the 
funds  and  other  assets  of  the  Famobrosis  Society;  that,  instead  of 
taking  over  such  property,  the  Royal  Benefit  Society  was  considering 
a  new  arrangement  with  the  Famobrosis  Society,  which  would  result 
in  great  injury  to  the  plaintiffs.  The  judgment  demanded  was  that 
the  agreement  of  December  31,  1909,  be  construed,  and  that  all  of  the 
funds  of  the  Famobrosis  Society  be  adjudged  to  belong  to  and  be  the 
property  of  the  Royal  Benefit  Society.  A  joint  answer  was  interposed 
on  behalf  of  the  Famobrosis  Society  and  the  Royal  Benefit  Society, 
by  an  attorney  by  the  name  of  Kenney.  While  calling  attention  to  the 
fact  that  there  was  or  had  been  a  dispute  between  the  two  societies  as 
to  whether  the  agreement  of  December  31,  1909,  had  been  fully  per- 
formed, it  alleged  that  the  Royal  Benefit  Society  had  fully  performed 
on  its  part,  and  it  was  therefore  entitled  to  a  judgment  or  decree  to 
that  effect.  The  Illinois  court  found  as  a  fact  that  the  Royal  Benefit 
Society  had  performed  the  agrement  upon  its  part,  and  by  reason 
thereof  had  become  vested  with  all  the  property  of  the  Famobrosis 
Society. 

The  Famobrosis  Society  contends  that  the  judgment  is  not  binding 
upon  it,  since  the  court  did  not  have  jurisdiction  of  it.  If  this  conten- 
tion be  correct,  then  it  necessarily  follows  that  the  judgment  is  not 
binding  upon  this  plaintiff,  and  does  not  prevent  its  maintaining  this 
action. 

[1]  After  a  careful  consideration  of  all  the  evidence  bearing  upon 
the  steps  taken  in  the  Illinois  action  to  obtain  jurisdiction  of  the  Famo- 
brosis Society,  I  am  satisfied  such  jurisdiction  was  not  obtained.  Serv- 
ice of  process  upon  a  corporation,  other  than  by  publication,  under 
the  statute  of  Illinois,  is  provided  for  in  section  8  of  Practice  Act, 
which  provides  as  follows : 

"An  incorporated  company  may  be  sene<l  with  process  by  leaving  a  copy 
thereof  with  its  president,  if  he  can  be  found  in  the  county  in  which  the 
suit  is  brought.  If  he  shall  not  be  found  in  the  county,  then  by  leaving  a 
copy  of  the  process  with  any  clerk,  secretary,  superintendent,  general  agent, 
cashier,  principal,  director,  engineer,  conductor,  station  agent,  or  any  agent 
of  said  company  found  in  the  county;  and,  in  case  the  proper  officer  shall 
make  return  upon  such  process  that  he  cannot  in  his  county,  And  any" 

— of  the  persons  named,  then  the  corporation  may  be  notified  by  pub- 
lication and  mail  in  like  manner  and  with  like  effect  as  is  provided  in 
sections  12  and  13  of  an  act  entitled  "An  act  to  regulate  the  practice 
in  courts  of  chancery." 

The  summons  in  the  Illinois  action  was  served  upon  Thomas  W.  Wil- 
son, national  president  of  the  Royal  Benefit  Society,  Charles  D. 
Brainard,  national  treasurer  of  the  Royal  Benefit  Society,  and  Samuel 
S.  McElvain,  the  persons  named  in  the  agreement  of  December  31, 
1909,  to  whom  were  to  be  delivered  in  escrow  the  bank  books,  etc.,  of 
the  Famobrosis  Society.  The  return  of  the  sheriff  recites  that  the 
Royal  Benefit  Society,  Wilson,  Brainard,  and  McElvain,  were  served 
individually  and  as  agents  of  the  Famobrosis  Society.  While  it  ap- 
pears that  the  Royal  Benefit  Society  had  a  branch  office  in  the  state  of 
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Illinois,  the  Famobrosis  Society  had  no  property  or  office  in  that  state, 
nor  was  it  authorized  to  there  transact  any  business,  and  the  persons 
served  were  not  its  agents.  The  process  served,  did  not,  therefore, 
give  the  court  jurisdiction  of  the  plaintiff. 

In  Midland  Pacific  Ry.  Co.  v.  McDermid,  91  111.  170,  the  question 
considered  was  the  validity  of  the  service  of  process  upon  Nebraska 
corporations  whose  superintendent  was  served  while  in  the  state  of 
Illinois.  The  court,  in  holding  that  jurisdiction  was  not  thereby  ac- 
quired over  the  person  of  the  Nebraska  corporations,  said : 

•There  being  no  legal  agents  of  defendants  In  this  state,  there  could  be 
no  one  on  whom  service  of  process  could  be  rightfully  had.  According  to 
the  pleas,  defendants  existed  and  were  doing  business  in  the  state  of  Ne- 
braska, and  not  elsewhere.  That  averment  excludes  the  Idea  that  they 
were  doing  business  in  this  state,  and  hence  had  do  agents  in  the  state 
within  the  jurisdiction  of  our  courts.** 

See,  also,  Silsbee  v.  Quincy  Hotel  Company,  30  III.  App.  204. 

The  Famobrosis  Society,  as  already  indicated,  had  no  property  in  the 
state  of  Illinois.  It  was  not  transacting  any  business  there,  and  juris- 
diction over  it  could  not  be  obtained  by  serving  process  in  the  man- 
ner here  attempted.  Not  only  this,  but  it  is  quite  obvious  that  the 
action  was  not  commenced,  or  defended,  in  good  faith  so  far  as  this 
plaintiff  is  concerned.  The  persons  served  were  in  no  sense  its  agents. 
Thev  were  the  agents  and  representatives  of  the  Royal  Benefit  Society. 

[2]  It  is  also  claimed  that  jurisdiction  of  the  Famobrosis  Society 
was  obtained  in  the  Illinois  action  by  the  attorney  who  appeared  there- 
in on  its  behalf.  The  evidence  did  not  establish  any  authority  on  the 
part  of  Kenney  to  appear  for  it.  It  is  quite  evident,  from  the  joint 
answer  which  he  interposed,  in  which  it  was  alleged  that  the  Royal  Ben- 
efit Society  had  fully  performed  the  agreement,  that  he  did  not  suppose 
he  was  representing  it,  if  the  purpose  of  the  action  were  to  settle  a 
dispute  between  the  two  societies  as  to  whether  the  agreement  had  been 
performed. 

[3]  Further  claim  is  made  that  the  authority  of  the  attorney  to 
appear  for  the  Famobrosis  Society  cannot  be  attacked  collaterally. 
The  rule  sought  to  be  applied  in  this  respect,  and  the  authorities  cited 
in  support  of  it,  have  no  application.  That  rule  applies  only  in  the 
jurisdiction  in  which  the  attorney  appears  and  the  judgment  is  re- 
covered. It  has  never  been  applied,  so  far  as  I  am  aware,  to  judgments 
recovered  in  other  states.  Vilas  v.  Plattsburgh,  etc.,  R.  R.  Co.,  123 
N.  Y.  440,  25  N.  E.  941,  9  L.  R.  A.  844,  20  Am.  St.  Rep.  771 ;  White 
V.  Glover,  138  App.  Div.  797,  123  N.  Y.  Supp.  482;  Prichard  v.  Sig- 
afus,  103  App.  Div.  535,  93  N.  Y.  Supp.  152. 

Finally,  it  is  claimed  by  the  appellant  that  certain  findings  in  the 
decision  are  erroneous,  and  that  the  judgment  is  improper  in  form. 
This  claim  seems  to  be  well  founded.  The  issue  tried  was  solely  as 
to  the  validity  of  the  Illinois  judgment.  The  court,  however,  passed 
upon  facts  not  necessary  to  or  involved  in  that  determination.  The 
following  findings  in  the  decision  are,  therefore,  reversed,  namely,  VIII, 
IX,  X,  XI,  XIII,  XIV,  XV,  XXIX,  XXX,  XXXI,  and  XXXII;  and 
the  third  conclusion  of  law  is  modified,  so  as  to  provide  that  the  plain- 
tiff is  entitled  to  an  interlocutory  judgment  to  the  effect  that  tlie  Illinois 
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judgment  is  not  a  bar  to  the  maintenance  of  this  action.  The  inter- 
locutory judgment  is  also  modified  by  striking  therefrom  all  after  the 
words  '^ordered,  adjudged,  and  decreed,"  and  inserting  in  place  thereof 
a  provision  that  the  judgment  recovered  in  the  Illinois  action  is  not 
binding  upon  this  plaintiff,  and  is  not  a  bar  to  the  prosecution  of  this 
action. 

The  judgment  appealed  from,  therefore,  is  modified  as  stated,  and, 
as  thus  modified,  affirmed,  with  costs  to  respondent.    All  concur. 


(89  Misc.  Rep.  489) 

DAVIS  et  al.  v.  INTERNATIONAL  RY.  CO. 

(Supreme  Court,  Equity  Term,  Erie  County.    March  11,  1915.) 

1.  Street  Railroads  ^=>44 — Rights  or  Abutting  Owner — Annoyance  by 

Operation. 

Abutting  property  owners  are  without  remedy  for  annoyance  caused  by 
the  operation  of  a  street  railway  upon  tracks  lawfully  laid  within  the 
street. 

[Ed.  Note.— For  other  cases,  see  Street  Railroads,  Cent.  Dig.  §§  93-95 ; 
Dec.  Dig.  «=»44.] 

2.  Street  Railroads  ^=>44 — Rights  of  Abutting  Owners — Use  of  Private 

Property — Nuisance. 

A  street  railroad  company  cannot  operate  a  Y  on  its  private  property 
adjoining  an  apartment  house  in  such  a  way  as  to  be  a  private  nuisance 
against  the  residents  of  the  apartment,  since  the  public  character  of  its 
business  does  not  entitle  it  to  maintain  a  nuisance. 

[Ed.  Note.— For  other  cases,  see  Street  Railroads,  Cent  Dig.  {|  93-95 ; 
Dec.  Dig.  ^=>44.] 

3.  Street   Railroads   «=>44 — "Private   Nuisance" — Operatioh    of   Street 

Railroad. 

Where  a  street  railroad  operated  a  Y  upon  its  own  lot  adjoining  plain- 
tiff's apartment  house  in  such  a  manner  that  a  noise,  occasioned  by  the 
cars  in  running  over  the  frogs  and  switches  and  by  the  car  crews  during 
switching  operations,  disturbed  the  sleep  of  plaintiff  and  his  tenants, 
such  use  of  Its  premises  was  a  "private  nuisance'*;  it  not  being  necessary 
to  constitute  a  private  nuisance  that  the  neighbor  be  driven  from  his 
premises,  if  his  enjoyment  of  life  and  property  was  rendered  uncom- 
fortable. 

[Ed.  Note.—For  other  cases,  see  Street  Railroads,  Cent  Dig.  f §  93-95 ; 
Dec.  Dig.  <©=>44. 

For  other  definitions,  see  Words  and  Phrases,  First  and  Second  Series, 
Private  Nuisance.] 

4.  Street  Railroads  ^=>44 — Private  Nuisance — Injunction — Damages. 

In  a  suit  to  restrain  the  operation  of  a  Y  by  a  street  railroad  company 
as  a  private  nuisance,  where  the  operation  of  the  Y  was  necessary  to  the 
business  of  the  company  and  the  damages  thereby  occasioned  to  plaintifF's 
property  were  shown,  the  court  can  determine  the  amount  of  damages  an 'J 
render  a  Judgment  that  the  defendant  either  pay  that  amount  to  plain- 
tiff or  be  restrained  from  continuing  the  nuisance. 

[Ed.  Note. — For  other  cases,  see  Street  Railroads,  Cent  Dig.  §{  93-95 ; 
Dec.  Dig.  <g=»44.] 

Action  by  Earl  J.  Davis  and  another  against  the  International  Rail- 
way Company  to  restrain  an  alleged  nuisance.     Judgment  entered 
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granting  a  permanent  injunction,  unless  the  defendant  shall  pay  a  cer- 
tain sum  as  damages  to  plaintiffs. 

Willard  H.  Ticknor,  of  Buffalo,  for  plaintiffs. 
James  O.  Moore,  of  Buffalo,  for  defendant. 

WHEELER,  J.  This  is  an  action  to  restrain  an  alleged  nuisance. 
The  plaintiff  is  the  owner  of  a  house  and  lot  fronting  on  Seneca  street 
in  the  city  of  Buffalo.  The  building  consists  of  a  two-family  apart- 
ment house,  arranged  for  a  family  on  the  first  floor  and  one  on  the 
second  floor.  One  of  these  apartments  was  occupied  and  used  by  the 
plaintiffs;  the  other  was  let  to  tenants.  In  addition,  Earl  J.  Davis 
occupied  a  room  in  front  for  the  purpose  of  a  barber  shop.  Alongside 
of  the  premises  owned  by  the  plaintiff  was  a  vacant  lot.  This  lot  was 
purchased  by  the  defendant  subsequent  to  the  erection  and  occupation 
of  the  plaintiff's  house.  It  was  acquired  by  the  defendant  for  the  pur- 
pose of  installing  and  operating  a  Y  upon  it.  The  defendant  operates 
an  electric  street  railway  with  double  tracks  along  Seneca  street  in 
front  of  the  plaintiflfs  property.  The  company  quite  recently  has 
adopted  a  type  of  car  commonly  known  as  the  "near-side  car."  In 
this  style  of  car,  passengers  enter  and  alight  at  the  forward  end  of 
the  car.  It  is  so  constructed  that  upon  reaching  the  end  of  the  line 
the  car  has  to  be  reversed,  or  turned  around,  for  the  return  trip.  This 
can  be  accomplished  either  by  means  of  a  turntable,  or  by  the  use  of 
a  Y,  by  which  the  car  is  switched  from  the  main  track  upon  the  spur, 
and  then  runs  back  upon  the  main  track.  The  vacant  lot  was  pur- 
chased for  this  purpose,  and  the  defendant  laid  upon  it  the  necessary 
tracks  and  switches. 

The  evidence  shows  that  in  operating  its  railroad  the  street  car  com- 
pany runs  many  cars  in  and  out  upon  this  Y.  This  has  been  done  at  all 
hours  of  the  day  and  night;  the  day  traffic  being  greater,  of  course, 
than  the  night.  Necessarily  the  movement  of  the  cars  over  the  tracks 
laid  on  this  vacant  lot,  and  over  the  switches  and  frogs  connected  with 
it,  makes  considerable  noise.  The  evidence  shows  that,  in  addition  to 
the  noise  incident  to  the  movement  of  the  cars,  there  was  more  or 
less  loud  talking  between  the  crews  in  charge  of  the  cars;  that  the 
movement  of  the  cars  over  the  frogs  and  tracks  laid  on  this  lot  caused 
serious  vibration  of  the  dwelling  house,  so  much  so  that  bric-a-brac 
and  china  in  the  house  rattled  and  shook,  and  at  times  the  door  of  the 
cook  stove  would  be  thrown  open. 

The  tracks  in  question  were  beside  and  immediately  under  the 
-windows  of  the  plaintiff's  dwelling  house,  and  during  the  warm  weath- 
er, when  windows  are  usually  kept  open  for  air  and  ventilation,  the 
noise  and  disturbance  incident  to  the  operation  of  the  Y  is  particu- 
larly annoying,  causing  the  occupants  of  the  house  to  waken.  Their 
slumber  was  seriously  broken.  The  annoyance  was  so  great  that  the 
plaintiff's  tenant  vacated  his  apartment  on  that  account,  although  an- 
other tenant  was  later  procured  at  a  reduced  rent.  Complaints  of 
these  things  were  made  to  the  defendant  by  the  plaintiffs,  and  .the 
defendant's  superintendent  and  foreman  gave  instructions  to  the  car 
crews  to  avoid,  so  far  as  possible,  making  noises  and  disturbances  on 
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the  lot  in  question.  Nevertheless  they  have  continued  without  substan- 
tial diminution. 

I  am  satisfied  that  the  officers  and  officials  of  the  defendant  have 
made  honest  efforts  to  minimize  the  noises  and  annoyance  incident  to 
the  operation  of  the  Y,  but  I  am  equally  satisfied  that  in  the  very 
nature  of  things  it  is  and  will  be  impossible  for  the  defendant  to  op- 
erate the  Y  without  annoyance  and  disturbance  to  the  occupants  of  the 
plaintiflfs'  dwelling.  The  plaintiflfs  allege  that  the  use  of  these  tracks 
in  the  manner  stiated  constitutes  a  nuisance,  and  seek  to  enjoin  its  con- 
tinuance. The  defendant  contends,  in  substance,  tliat  it  is  a  public 
service  corporation,  that  the  use  of  the  Y  is  necessary  for  the  proper 
operation  of  its  street  railway,  and  so  long  as  it  made  no  more  noise 
than  necessarily  incident  to  its  operation  its  use  cannot  be  legally  en- 
joined, and  the  plaintiffs  have  no  cause  of  action. 

[1]  The  defendant  has  the  undoubted  right  to  lay  its  tracks  and 
operate  its  railway  in  Seneca  street.  So  far  as  there  is  annoyance 
incident  to  such  operation,  abutting  property  owners  are  without  rem- 
edy. Hearst  v.  N.  Y.  C.  &  H.  R.  R.  R.  Co.,  84  Misc.  Rep.  610, 
147  N.  Y.  Supp.  869  (citing  N.  Y.  C.  &  H.  R.  R.  R.  Co.  v.  Unter- 
myer,  133  App.  Div.  146,  117  N.  Y.  Supp.  443,  affirmed  196  N.  Y. 
531,  89  N.  E.  1106;  FHnn  v.  Same,  58  Hun,  230,  12  N.  Y.  Supp. 
341 ;  Colgate  v.  Same,  51  Misc.  Rep.  503,  100  N.  Y.  Supp.  650;  Long 
Island  R  R.  Co.  v.  Sherwood,  205  N.  Y.  1,  98  N.  E.  169). 

[2]  When  we  go  beyond  the  right  of  way  over  and  along  the  pub- 
lic streets,  there  exists  a  limitation  on  the  right  of  a  public  service 
corporation,  like  the  defendant,  to  maintain  and  operate  yards,  switch- 
es, turntables,  and  other  structures  in  connection  with  its  line  or  lines. 
Mr.  Justice  Field,  in  the  case  of  Baltimore  &  P.  R.  R.  Co.  v.  Fifth 
Baptist  Church,  108  U.  S.  317,  2  Sup.  Ct.  719,  27  L.  Ed.  739,  says: 

"That  the  authority  of  the  company  to  construct  such  works  as  it  might 
deem  necessary  and  expedient  for  the  use  and  completion  and  maintenance  of 
its  road  did  not  authorize  it  to  place  them  •  ♦  •  without  reference  to  the 
property  rights  of  others,  and  that  whatever  the  extent  of  the  authority  con- 
ferred, it  was  accompanied  with  tliis  implied  qualification,  that  the  works 
should  not  be  so  placed  as  by  their  use  to  unreasonably  interfere  with  and 
destroy  the  peaceful  and  comfortable  enjoyment  of  others  in  their  property. 
Grants  of  privileges  or  powers  to  corporate  bodies,  like  those  in  question,  con- 
fer no  license  to  use  them  In  disregard  of  the  private  rights  of  otl^ers,  and 
with  immunity  for  their  invasion." 

In  Garvey  v.  Long  Island  R.  R.  Co.,  159  N.  Y.  323,  54  N.  E.  57,  70 
Am.  St.  Rep.  550,  the  action  was  to  restrain  the  use  of  a  turntable 
adjacent  to  the  plaintiff's  property,  and  the  court  held  that  general 
statutory  power  to  construct  and  operate  a  steam  surface  railroad  does 
not  authorize  such  an  unreasonable  construction  and  use  of  a  turn- 
table in  a  terminal  yard,  in  the  vicinity  of  an  inhabited  dwelling  on 
adjoining  private  property,  as  to  seriously  and  permanently  injure  the 
adjoining  premises  and  impair  their  enjoyment  without  compensation, 
and  if  a  turntable  is  so  used  as  to  have  that  effect  such  use  constitutes 
a  nuisance  which  may  be  enjoined. 

It  may  be  stated  generally  that  the  public  character  of  defendant's 
business  does  not  entitle  it  to  maintain  a  nuisance.  Bly  v.  Edison 
Electric  Ilium.  Co.,  172  N.  Y.  6,  64  N.  E.  745,  58  L.  R.  A.  500;  Bohan 
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V.  Port  Jcrvis  Gaslight  Co.,  122  N.  Y.  18,  25  N.  E.  246,  9  L.  R.  A 
711 ;  Garvey  v.  L.  I.  R.  R.  Co..  159  N.  Y.  323,  54  N.  E.  57,  70  Am. 
St.  Rep.  550;  Morton  v.  Mayor,  etc,  of  N.  Y.,  140  N.  Y.  207,  35  N. 
E.  490,  22  L.  R.  A.  241 ;  CogsweU  v.  N.  Y.,  N.  H.  &  H.  R.  R.  Co., 
103  N.  Y.  10,  8  N.  E.  537,  57  Am,  Rep.  701 ;  Hearst  v.  N.  Y.  C.  & 
H.  R.  R.  R.  Co.,  84  Misc  Rep.  606,  147  N.  Y.  Supp.  869.  To  recog- 
nize any  other  doctrine  -would  be  tantanK)unt  to  upholding  a  partial 
appropriation  of  private  property  for  public  use,  without  making 
compensation  therefor. 

[3]  It  is  not  necessary  that  the  neighbor  be  driven  from  his  dwell- 
ing ;  it  is  enough  that  his  enjovment  of  life  and  property  is  rendered 
uncomfortable.  Bohan  v.  P.  J.  G.  L.  Co.,  122  N.  Y.  18,  25  N.  E. 
246,  9  L.  R.  A.  711;  Roscoe  Lumber  Co.  v.  Standard  Silica  Co.,  62 
App.  Div.  421,  70  N.  Y.  Supp.  1130.  I  am  of  the  opinion  that  the 
evidence  in  this  case  establishes  the  fact  that  the  use  of  the  lot  adjoin- 
ing the  plaintiffs'  premises  in  the  manner  described  constitutes  a 
nuisance.  Having  reached  these  conclusions,  it  remains  to  consider 
the  relief  the  plaintiff  is  entitled  to,  and  the  form  the  judgment  should 
take. 

[4]  We  think  this  court  is  justified,  under  the  circumstances,  in 
awarding  a  money  judgment  in  lieu  of  an  injunction.  The  defendant 
is  a  defendant  is  a  public  service  corporation  engaged  in  the  transpor- 
tation of  passengers.  The  acquisition  and  use  of  the  lot  adjoining  the 
plaintiffs'  premises,  or  of  some  other  lot,  is  reasonably  necessary  for 
the  successful  operation  of  the  defendant's  lines.  The  question  of 
the  amount  and  extent  of  the  damages  to  the  plaintiff's  premises  was 
fully  gone  into  upon  the  trial,  and  witnesses  testified  to  the  extent  of 
the  depreciation  caused  by  the  continued  and  permanent  use  of  the 
lot  adjoining.  All  the  data  for  the  finding  on  the  amount  of  de- 
preciation has  been  presented  to  the  court.  Under  such  circumstances, 
we  think  the  court  justified  in  making  an  alternative  finding  and  de- 
cision, to  the  effect  that  a  permanent  injunction  issue  unless  the  de- 
fendant pay  the  plaintiff  the  amount  of  the  damages  sustained.  This 
has  been  the  practice  followed  in  the  numerous  suits  against  the  New 
York  elevated  railroads,  where  easements  of  abutting  property  owners 
were  invaded  by  the  construction  and  operation  of  an  elevated  road  in 
front  of  the  plaintiff's  premises.  Bohm  v.  Met.  El.  R.  Co.,  129  N.  Y. 
576,  29  N.  E.  802, 14  L.  R.  A.  344;  Am.  Bank  Note  Co.  v.  New  York 
El.  R.  Co.,  129  N.  Y.  252,  29  N.  E.  302;  Roberts  v.  Same,  128  N.  Y. 
455,  28  N.  E.  486,  13  L.  R.  A.  499;  Mitchell  v.  Met.  El.  R.  Co.,  132 
N.  Y.  552,  30  N.  E.  385 ;  Woolsey  v.  New  York  El.  R.  Co.,  134  N.  Y. 
323,  30  N.  E.  387,  31  N.  E.  891. 

It  only  remains  for  the  court  to  fix  the  amount  of  such  damages. 
We  can  only  say  that  the  testimony  as  to  the  extent  of  the  depreciation 
in  the  value  of  the  plaintiffs'  premises  greatly  differs.  Taking  all  things 
into  consideration,  and  after  weighing  all  the  evidence,  I  have  reached 
the  conclusion  that  the  sum  of  $1,500  will  fully  compensate  the  owners 
for  any  and  all  damages,  past,  present,  iand  future,  which  the  plaintiffs 
have  sustained  or  will  sustain  by  the  use  and  operation  of  the  Y  on  the 
lot  adjoining  these  premises. 
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The  plaintiflFs  are  therefore  entitled  to  a  judgment  granting  a  per- 
manent injunction  against  the  acts  complained  of,  unless  the  defend- 
ant, within  10  days  after  the  service  of  a  copy  of  the  judgment  to  be 
entered  hereon,  with  notice  of  the  entry  thereof,  pay  to  the  plaintiffs 
said  sum  of  $1,500,  together  with  the  costs  of  this  action,  to  be  taxed. 
If  the  defendant  fails  to  pay  said  sum,  as  herein  provided,  then  a 
judgment  for  the  injunction  relief  asked  may  be  entered,  together  with 
the  sum  of  $150  damages  sustained  by  said  plaintiffs  to  9ie  present 
time,  besides  the  costs  of  this  action. 


HOLLANi:)  LAUNDRY  v.  TRAVELERS*  INS.  CO. 
(Supreme  Court,  AppeUate  Division,  Second  Department.    March  12,  1915.> 

INSUBANCE    ^=S>388I  —  LIABILITY    INSUBANCB   —   BXCKPTION    —  WaIVBB   ANI> 
ESTOPFBI/. 

Defendant  issued  its  policy  against  loss  by  reason  of  Uability  for  per- 
sonal injuries,  except  those  "caused  or  sustained  by  any  person  employed 
by  the  assured  in  violation  of  law  as  to  age/'  stipulating  to  defend  "suits 
alleging  such  injuries  and  demanding  damages  therefor,  although  sucli 
suits,  allegations,  or  demands  are  wholly  groundless,  false,  or  fraudulent,*' 
and  after  a  servant  employed  by  the  insured  and  under  the  age  of  Id 
was  injured  undertook  the  defense,  though  it  might  have  refused  to  de- 
fend, but  denied  its  alleged  liability,  if  it  brought  the  case  within  the  ex- 
ception. The  insured  asserted  the  insurer's  liability  and  claimed  that 
the  servant  had  represented  that  she  was  over  16,  and  filed  a  verified  an- 
swer, denying  upon  information  and  belief  the  employment  of  a  servant 
under  age,  and  suffered  Judgment  solely  on  the  ground  that  the  servant, 
when  employed,  was  under  age.  Held,  that  the  insurer,  by  assuming  the 
defense,  did  not  waive  the  benefit  of  its  exception,  and  was  not  estopped 
by  its  acceptance  of  the  premium  on  the  policy,  which  continued  in  force. 

[Ed.  Note.— For  other  cases,  see  Insurance,  Cent.  Dig.  ||  1026,  1027, 
1030,  1035,  1040,  1057 ;   Dec.  Dig.  <9=>388.] 

Appeal  from  Trial  Term,  Kings  County. 

Action  by  the  Holland  Laundry  against  the  Travelers'  Insurance 
Company.  From  a  judgment  for  defendant,  and  from  an  order  deny- 
ing  its  motion  for  a  new  trial,  plaintiff  appeals.  Judgment  and  order 
affirmed. 

Argued  before  JENKS,  P.  J.,  and  THOMAS,  CARR,  RICH,  and 
PUTNAM,  JJ. 

Frederick  W.  Sparks,  of  Brooklyn,  for  appellant. 
Frank  Verner  Johnson,  of  New  York  City  (William  J.  Moran,  of 
New  York  City,  on  the  brief),  for  respondent. 

THOMAS,  J.  The  plaintiff  employed  a  servant  under  the  age  of 
16  years.  Upon  the  sole  ground  that  the  employment  was  illegal,  she 
obtained  a  judgment  against  it  for  personal  injury,  which  plaintiff  paid. 
Plaintiff  now  seeks  to  recover  the  same  from  the  defendant,  who  had 
insured  the  plaintiff  against  loss  by  reason  of  the  liability  imposed  by 
law  for  damages  on  account  of  such  injuries,  except  those  "caused  or 
sustained  by  any  person  employed  by  the  assured  in  violation  of  law 
as  to  age." 

^=»For  oUier  casea  lee  lame  topic  ft  KBY-NUMBER  In  all  Key -Numbered  DlgeaU  ft  Indexes 
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The  plaintiff  urges  that  defendant,  by  assuming  the  control  of  the 
action  and  continuing  it  after  information  that  the  servant  at  the 
time  of  injury  was  under  the  age  of  16,  waived  the  benefit  of  the  ex- 
ception. In  the  policy  of  insurance  the  defendant  stipulated  to  de- 
fend "suits  alleging  such  injuries  and  demanding  damages  therefor, 
although  such  suits,  allegations,  or  demands  are  wholly  groundless, 
false  or  fraudulent."  That  agreement  did  not  apply  to  illegal  hiring. 
But  how,  without  trial  and  judicial  ascertainment  of  the  facts,  could 
the  fact  of  age  be  known  ?  It  it  alleged  in  the  complaint,  but  the  allega- 
tion may  be  untrue,  and,  if  untrue  the  insurer  must  defend.  Inves- 
tigation showed  that  the  servant  stated  to  this  defendant's  agent  that 
she  was  under  16,  and  that  she  claimed  to  have  so  stated  when  em- 
ployed. But  the  plaintiff's  general  manager  assured  defendant's  inves- 
tigator that  she  had  represented  herself  to  be  over  16  years  of  age. 
Such  attitude  he  maintained.  The  defendant  could  have  refused  to 
defend.  But  that  would  be  at  the  peril  of  proving  that  the  case  fell 
within  the  exception.  The  alternative  was  to  assume  control,  and  to 
defend,  and,  by  notice  to  the  assured,  disclaim  liability  if  the  case 
proved  within  the  exception.  The  policy  was  alive  and  demanded  ful- 
tilbnent;  the  exception  was  inoperative,  unless  the  actual  facts  prov- 
en brought  the  case  within  it. 

It  is  insisted  that  the  defendant  should  have  disclaimed  the  duty 
of  defense,  and  tendered  the  conduct  of  the  case  to  the  plaintiff,  or 
have  notified  the  assured  that  the  insurer  invoked  the  benefit  of  the 
exception.  The  plaintiflf's  general  manager  received  service  of  the  no- 
tice under  the  Employers'  Liability  Act  (Consol.  Laws,  c.  31),  as  well 
as  of  the  summons  and  complaint,  which  stated  as  one  ground  of 
liability  the  illegal  employment.  Pie  verified  the  answer  on  August 
23,  1910,  denying  vtpon  information  and  belief  the  employment  of 
the  servant  under  age,  and  in  such  verification  stating  the  grounds 
of  belief  *'are  investigations  which  this  deponent  has  caused  to  be 
made  concerning  the  subject-matter  of  this  action,  and  information 
acquired  by  him  during  the  course  of  his  duties  as  an  officer  of  the 
said  corporation." 

On  September  26,  1910,  the  defendant,  in  writing  to  the  plaintiff, 
referred  to  the  allegation  in  the  complaint  that  the  servant  was  il- 
legally employed,  with  ample  notice  that  if  it  should  be  so  proven  the 
employer  would  bear  the  burden  of  the  verdict,  with  the  statement 
that  the  insurer  would  endeavor  to  defeat  the  allegation,  and  on  Jan- 
uary 23,  1912,  the  present  defendant's  adjuster  again  wrote  this  plain- 
tiff that  the  day  of  trial  was  approaching,  and  disclaimed  liability  if 
there  was  violation  of  law  in  the  employment.  After  referring  to 
the  evidence  that  was  obtainable  to  sho^;*  that  the  servant  was  of  an 
employable  age,  the  plaintiflF  was  warned  that  the  case  was  dangerous^ 
and  invited  expression  of  its  wishes  for  a  settlement,  with  a  promise, 
upon  being  advised,  to  take  up  the  matter  with  the  servant's  attor- 
ney. On  January  24th  the  new  manager  for  the  plaintiff  answered 
that  he  would  refer  the  matter  to  the  president  of  his  company,  and 
added : 

'•I  believe  from  what  I  hear  that  it  will  be  very  easy  to  prove  that  this  glrV 
has  always  claimed  to  be  over  16  years  old.*' 
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Meanwhile  there  had  been  conversation  between  the  agents  of  the 
insurance  company  and  the  general  manager,  in  which  the  latter  was 
informed  of  the  results  of  investigations,  and  indeed  the  manager  co- 
operated to  obtain  information,  especially  concerning  the  circumstances 
of  the  accident,  and  the  manager  continued  his  assurances  of  the  serv- 
ant's representations  as  to  age  at  the  time  of  employment.  In  Febru- 
ary or  March,  1911,  Mr.  Reid,  for  the  present  defendant,  suggested 
to  the  servant's  lawyer  a  possible  settlement  upon  the  payment  of  $1,- 
000,  but  the  latter  demanded  $3,000.  Early  in  1912  the  plaintiff^s 
president  was  informed  of  the  demand  of  $3,000  made  by  the  servant's  ' 
lawyer  to  settle  the  case,  and  later  visited  the  present  defendant's  ad- 
juster, Mr.  Reid,  in  New  York.  Mr.  Miller  was  accompanied  by 
Mr.  Blakely  and  Mr.  Lee.  The  latter  was  the  person  who  customarily 
had  attended  to  the  insurance  business  of  the  plaintiff,  and  to  whom 
the  president  had  referred  such  communications  as  he  had  received 
from  the  defendant,  with  the  result  that  Lee  had  correspondence  with 
the  insurance  company  and  showed  the  various  communications  from 
it  to  President  Miller,  with  whom  he  had  conversations  about  them. 
The  president  was  familiar  with  the  statute  respecting  the  illegal  em- 
ployment of  infants.  He  knew  of  the  clause  in  the  policy,  and  of 
the  position  of  the  insurance  company  concerning  it. 

At  the  meeting  in  New  York  the  president  maintained  that  the 
insurance  company  was  liable  on  the  policy,  where  the  employer  had 
used  all  means  to  discover  the  age  of  a  girl  and  had  not  willfully 
hired  her  under  age.  He  understood  that  the  question  was  one  to  be 
litigated,  and  he  argued  that  if  his  company  did  not  know  the  girl 
was  under  16  years  of  age  the  policy  covered  the  loss,  and  he  con- 
tended that  the  insurance  company  under  its  policy  had  agreed  to 
defend  the  suit.  It  was  during  this  visit  at  New  York  that  President 
Miller  visited  the  office  of  Mr.  Johnson,  counsel  for  the  insurance 
company,  for  the  purpose  of  hearing  what  the  intended  witnesses 
would  say,  whereupon  some  of  them  were  questioned.  So  that  it  ap- 
pears that,  a  short  time  after  the  action  was  brought,  the  defendant 
took  its  position  with  reference  to  the  exception.  It  maintained  it 
consistently  to  the  end.  It  kept  the  plaintiff  fully  informed  of  what- 
ever evidence  was  discovered,  and  was  constantly  encouraged  to  pre- 
pare the  defense  by  the  plaintiff's  assurance  that  compliance  with  the 
law  could  be  pwoven. 

The  plaintiff  not  only  did  not  suggest  intervention  for  the  purposes 
of  defense,  much  less  withdrawal  of  the  case  from  the  control  of 
the  insurance  company,  but  rather  insisted  that  the  facts  brought  the 
case  under  the  policy,  and  the  president  at  all  times  maintained  that 
the  company  was  liable  under  the  policy  according  to  his  construction 
of  the  law.  The  defendant  could  only  pursue  its  ordinary  course  of 
conducting  the  case.  The  defendant  did  receive  an  offer  of  settle- 
ment, and  sought  to  show  that  it  transmitted  it  over  the  telephone  to 
the  general  manager,  but  the  evidence  was  excluded.  However,  when 
President  Miller  came  to  New  York,  he  was  apprised  of  the  offer. 
He  did  not  suggest  that  the  question  of  settlement  be  resumed,  but 
maintained  his  position  that  the  laundry  company  was  justified  in  the 
employment  and  that  the  defendant  was  liable  under  the  policy. 
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The  facts  are  peculiarly  similar  to  those  in  Mason-Henry  Press 
V.  ^tna  L.  Ins.  Co.,  211  N.  Y.  489,  105  N.  E.  826.  This  case  falls 
within  the  authority  of  that  decision.  The  defendant  was  not  estopped 
by  accepting  the  premium  on  the  policy,  which  continued  in  force. 
The  servant  alleged  liability  upon  other  grounds  than  that  of  employ- 
ment under  legal  age. 

The  judgment  and  order  should  be  aflSrmed,  with  costs.    All  concur. 


(89  Misc.  Rep.  183) 

SMITH  V.  HEDGES. 

(Supreme  Ck)iirt,  Trial  Term,  Nassau  County.    February  16,  1915.) 

1.  Bills  and  Notes  ^s»Sl6 — ^Absionments — ^Rights  of  Assigneb. 

The  assignee  of  notes  takes  them  subject  to  any  defense  or  counter^ 
claim  good  as  against  the  assignor. 

[Ed.  Note.— For  other  cases,  see  Bills  and  Notes,  Cent  Dig.  {{  751,  753, 
756-759,  764,  766-769,  864;   Dec.  Dig.  <S=»315.] 

2.  Sales  ^=:»404 — Remedies  of  Buyeb — Retubn  of  Pbopebtt. 

Where  a  manufacturer  of  machinery,  to  be  delivered  to  defendant  and 
erected  upon  his  land,  delivered  imperfect  machinery,  the  defendant  could 
return  the  property,  or  could  notify  the  manufacturer  to  remove  It  at  its 
own  cost,  and  could  hold  the  manufacturer  for  the  expense  of  restoring 
his  property  after  removal,  or  he  could  take  the  machinery  out  and  store 
it  at  the  manufacturer's  expense. 

[Ed.  Note.— For  other  cases,  see  Sales,  Cent  Dig.  |  1146;  Dec.  Dig. 
«=»404.] 

3.  Sales  «e»404 — Remedies  of  Buyeb — ^AonoN  foe  Damages — Gountebolaim. 

In  such  case,  the  defendant  also  might  keep  the  machinery  and  sue 
for  his  damages  for  breach  of  the  contract  or  upon  warranty,  and  on  the 
latter  ground  could  maintain  a  separate  and  distinct  action,  or,  if  sued 
by  the  manufacturer  for  pie  price,  could  counterclaim. 

[Ed.  Note.— For  other  cases,  see  Sales,  Cent.  Dig.  {  1146;  Dec.  Dig. 
<8=s>404.] 

4.  Sales  ^=>347 — Remedies  of  Buteb — Fbaud  and  Bbeaoh  of  Contbact. 

Where  personal  property,  the  subject  of  sale  or  manufacture,  has  been 
delivered  and  retained  by  the  buyer  after  its  imperfections  are  discovered, 
the  buyer,  in  an  action  for  the  price,  cannot  set  up  a  breach  of  contract 
and  fraud  as  a  separate  and  distinct  defense. 

[Ed.  Note.— For  other  cases,  see  Sales,  Cent.  Dig.  §{  962-972;  Dec.  Dig. 
«=>347.] 

6.  CoNTBACTs  «@=»320 — Pabtial  Pebfobmance — "Building" — "Real  Estate." 
The  construction  of  machinery  for  an  asphalt  plant  under  written  con- 
tract, and  its  delivery  to  the  buyer  and  erection  on  his  land,  so  that  its 
removal  would  break  the  walls  and  foundations  and  destroy  brick  and 
cement  work,  did  not  make  the  machinery  and  plant  a  "building"  or 
"real  estate,"  within  the  rule  that  a  contractor  for  the  construction  of  a 
building  cannot  recover  unless  there  has  been  a  substantial  performance, 
and  that  the  owner  of  the  real  estate  may  keep  the  improvement  without 
paying  for  it.  If  the  contract  therefor  has  not  been  substantially  com- 
plied with. 

[Ed.  Note. — For  other  cases,  see  Contracts,  Cent  Dig.  §S  1459,  1469, 
1493-1527;    Dec.  Dig.  <©=»320. 

For  other  definitions,  see  Words  and  Phrases,  First  and  Second  Series, 
Bunding;   Real  Estate.] 

^=»For  other  cmm  see  Bame  topic  ft  KBT-NUMBBR  in  ali  Key -Numbered  DigesU  ft  Indexes 
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Action  by  S.  Dimon  Smith  against  Dayton  Hedges.  Judgment  di- 
rected for  plaintiflF,  and  defendant  moves  for  an  order  setting  it  aside 
and  permitting  service  of  an  amended  answer.    Motion  denied. 

See,  also,  150  N.  Y.  Supp.  1112. 

Edwards  &  Levy,  of  Freeport  (Gustav  Lange,  Jr.,  of  New  York 
City,  and  Elvin  N.  Edwards,  of  Freeport,  of  counsel),  for  plaintiff. 
John  R.  Vunk,  of  Patchogue,  for  defendant. 

CRANE,  J.  [1]  This  action  is  brought  upon  two  notes  given  as 
part  consideration  by  the  defendant  for  construction  and  erection  of 
an  asphalt  plant  and  machinery.  The  plaintiff,  as  an  assignee  of  the 
notes,  took  them  subject  to  all  the  equities,  so  that  any  defense  or 
counterqlaim,  good  as  against  the  assignor,  the  Pioneer  Iron  Works, 
would  be  good  against  him,  at  least  to  the  amount  of  the  notes,  Sei- 
bert  V.  Dunn,  70  Misc.  Rep.  422,  126  N.  Y.  Supp.  974;  Zabriskie  v. 
Central  Vermont  R.  R.,  131  N.  Y.  72,  29  N.  E.  1006;  Phillips  v. 
Taylor,  49  N.  Y.  Super.  Ct.  318. 

The  machinery  was  constructed  under  written  contract  by 'the  plain- 
tiff's assignor,  the  Pioneer  Iron  Works,  delivered  to  the  defendant, 
and  erected  upon  his  land,  but  .turned  out  to  be  of  insufficient  capacity 
and  not  in  accordance  with  the  contract.  This  latter  assertion,  al- 
though disputed,  will  be  assumed  for  the  purposes  of  this  motion.  The 
defendant  has  kept  the  asphalt  plant  and  machinery,  and,  although 
complaining  of  defects,  never  offered  to  return  it,  but,  on  the  contrary, 
continued  to  use  it. 

[2,3]  The  defendant,  upon  ascertaining  that  the  Pioneer  Iran 
Works  had  not  fulfilled  its  contract  and  had  deHvered  improper  or 
imperfect  machinery,  was  afforded  two  remedies  by  law.  He  could 
return  the  property,  or  he  could  notify  the  manufacturer  to  come  and 
get  it,  removing  it  at  its  own  cost  from'  the  foundations,  and  could 
hold  the  manufacturer  for  the  expense  of  restoring  his  property, 
which  might  be  damaged  by  reason  of  the  removal,  or  he  could  rip 
the  machinery  out  and  store  it  at  the  manufacturer's  expense.  The 
second  remedy  would  be  to  keep  the  machinery  and  sue  for  his  dam- 
ages for  breach  of  contract  or  upon  warranty.  For  this  latter  relief 
he  could  maintain  a  separate  and  distinct  action,  or,  if  sued  by  the 
manufacturer  for  the  price,  he  could  counterclaim. 

In  this  case,  as  the  defendant  kept  the  asphalt  plant  and  machinery 
and  used  it  after  knowing  of  the  defects,  he  has  but  this  second  rem- 
edy, which  he  availed  himself  of  as  follows:  He  brought  an  action 
in  the  Supreme  Court  of  Suffolk  county  against  the  Pioneer  Iron 
Works  for  damages  for  breach  of  contract  and  for  fraud,  and,  al- 
though his  complaint  in  the  first  instance  has  been  declared  insuffi- 
cient, I  have  permitted  him  to  amend  upon  the  payment  of  costs. 

[4]  The  defendant  was  also  sued  in  the  Supreme  Court,  Nassau 
county,  by  the  assignee  of  the  manufacturer  for  the  price  of  the 
asphalt  plant;  that  is,  upon  notes  given  in  consideration  therefor. 
That  suit  is  this  present  action.  The  answer  did  not  set  up  a  coun- 
terclaim, as  it  might  have  done,  for  the  reason  that  a  separate  action 
was  brought,  as  above  stated,  for  the  causes  which  would  have  con- 
stituted the  counterclaim.    An  attempt  was  made,  however,  in  the  an- 
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swer  in  this  suit  upon  the  notes,  to  set  up  a  breach  of  contract  and 
fraud  as  a  separate  and  distinct  defense,  but  not  as  a  counterclaim. 

There  can  be  no  such  defense,  where  personal  property  is  the  sub- 
ject of  the  sale  or  manufacture,  and  has  been  kept  and  retained  by  the 
vendee  after  its  imperfections  or  insufficiency  has  been  discovered,  un- 
less, of  course,  it  perished  in  the  using.  On  the  trial  before  me  and  a 
jury,  after  proof  of  the  assignment,  there  was  left,  for  the  reasons 
just  given,  no  defense  to  the  notes,  and  judgment  was  thereupon  di- 
rected for  the  plaintiflf  for  the  full  amount,  which  judgment  has  been 
entered. 

[5]  The  counsel  for  the  defendant  apparently  appreciated  that  the 
law  as  above  stated  is  correct,  and  now  seek  to  avoid  the  consequences 
thereof  by  claiming  the  asphalt  plant  to  be  a  building  and  real  estate, 
so  as  to  come  within  the  ruling  of  Smith  v.  Brady,  17  N.  Y.  173,  72 
Am.  Dec.  442.  This  has  established  the  law  as  to  buildings  that  a  con- 
tractor for  the  construction  of  buildings  cannot  recover,  unless  there 
has  been  a  substantial  performance,  and  that  the  owner  of  the  real 
estate  may  keep  the  improvements  without  paying  for  them,  if  the 
contract  therefor  has  not  been  substantially  complied  with. 

This  motion  has  therefore  been  made  for  an  order"  setting  aside  the 
judgment  directed  by  the  court  and  permitting  the  service  of  an 
amended  answer,  in  which  it  shall  be  alleged  that  the  asphalt  plant  to 
be  furnished  by  the  Pioneer  Iron  Works  for  this  defendant  was  to 
become  part  of  the  realty,  did  become  part  of  the  realty,  and  could 
not  be  returned.  In  this  way  the  defendant  could  keep  the  plant  with- 
out paying  for  it,  and  the  rule  as  to  personal  property,  which  required 
the  return  or  offer  to  return  of  defective  articles,  would  not  apply.  The 
difficulty  with  this  present  claim  on  behalf  of  the  defendant  is  that  the 
asphalt  plant  according  to  the  contract  consisted  of  machinery  manu- 
factured by  the  Pioneer  Iron  Works  and  did  not  become  real  prop- 
erty by  being  annexed  to  concrete  foundations  or  bricked  in.  Similar 
structures  placed  in  buildings  have  been  considered  personal  property, 
requiring  their  return  if  not  in  accordance  with  contract,  unless,  as  I 
have  above  stated,  a  counterclaim  or  separate  action  has  been  brought 
for  a  breach  of  contract. 

The  following  is  a  list  of  cases  on  the  subject:  Mantel  and  fire- 
places, International  Tile  &  Trim  Company  v.  Ahlers,  18  N.  Y. 
Supp.  883.^  Steam  engine  and  brick-making  machinery,  shafts,  belts, 
and  pulleys,  etc..  Wiles  v.  Provost,  6  App.  Div.  1,  39  N.  Y.  Supp.  461. 
Engine,  boiler,  and  mill,  with  machinery  and  appliances,  Brown  v.* 
Foster,  108  N.  Y.  387,  IS  N.  E.  608.  Hot-water  heating  apparatus  in 
a  dwelling  house,  boilers,  and  radiators,  Ellison  v.  Creed,  34  App. 
Div.  15,  53  N.  Y.  Supp.  1054.  Tank  for  heating  water  by  steam,  Lo- 
gan V.  Berkshire  Apartment  House,  3  Misc.  Rep.  297,  22  N.  Y.  Supp. 
776.  Engines,  boilers,  and  pumps  for  electric  light  plant,  Norwich 
Light  Co.  V.  Ames,  122  App.  Div.  319,  106  N.  Y.  Supp.  952.  Heating 
plant  and  apparatus  for  a  dweUing  house.  Long  v.  Chapman,  97  App. 
Div.  241,  89  N.  Y.  Supp.  841.    Steam-heating  apparatus  for  a  factory, 

1  Reported  In  fuU  in  the  New  York  Supplement;  reported  as  a  memorandtun 
decision  without  opinion  in  64  Hun,  634. 
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with  coils  of  pipe  for  the  yarious  rooms.  Bates  v.  Fish  Bros.  Wagon 
Co.,  50  App.  Div.  38,  63  N.  Y.  Supp.  649.  Mantels  for  a  house,  Bens- 
ler  V.  Locke,  4  Misc.  Rep.  486,  24  N.  Y.  Supp.  364.  Electric  Jight 
plant.  Ball  Electric  Light  Co.  v.  Sanderson  Bros.  Steel  Co.,  14  N.  Y. 
Supp.  429.*  Windmill  on  premises,  Fisher  v.  Goodrich,  61  App.  Div. 
534,  70  N.  Y.  Supp.  38. 

I  cannot  find  that  the  rule  laid  down  in  Smith  v.  Brady,  supra,  has 
been  extended  to  any  other  kind  of  property  than  buildings  erected 
upon  real  estate,  or  the  remodeling  or  repair  thereof.  The  leading 
case  upon  this  subject,  where  the  reason  for  the  distinction  in  this  par- 
ticular between  real  and  personal  property  finds  clear  expression,  is 
Dodsworth  v.  Hercules  Iron  Works,  66  Fed.  483,  13  C.  C.  A.  552, 
opinion  by  Judge  Lurton.  The  subject  of  the  litigation  was  an  ice 
plant.  "The  machinery/'  he  says,  at  page  489  of  66  Fed.,  at  page 
558  of  13  C.  C.  A.,  "was  capable  of  removal.  It  had  not  become  an- 
nexed to  the  soil,  and  for  that  reason  the  property  of  the  owner  of 
the  soiL" 

The  fact  that  walls  will  be  broken,  foundations  uprooted,  or  brick 
and  cement  work  destroyed,  in  removing  the  manufactured  articles, 
will  not  turn  them  into  real  property  under  this  rule  regarding  the 
manufacture  and  sale  of  machinery.  By  reason,  therefore,  of  what 
the  contract  in  question  calls  for  and  the  nature  of  the  property  as  dis- 
closed upon  the  previous  trial  of  this  case,  I  must  deny  this  motion  for 
leave  to  serve  the  amended  answer. 

Separate  actions  have  been  brought  upon  the  notes,  but  what  is  here 
said  applies  to  both  actions. 

Motion  denied,  with  $10  costs. 


(106  App.  Div.  622) 

RAYMOND  CONCRETE  PILE  CO.  v.  JOHN  THATCHER  ft  SON. 

(Supreme  Court,  Appellate  Division,  Second  Department    March  12,  1915.) 

CoNTBACTs  ^=»280 — Action  fob  Breach — Nonperformance  bt  Pt-aintiff. 

Where  a  contract  for  concrete  piles  required  the  contractor  to  drive  a 
specified  number  of  piles  of  a  fixed  length  **until  not  more  than  ten  blows" 
of  a  certain  power  hammer  were  required  to  secure  one  inch  penetration, 
and  provided  for  the  driving  of  additional  piles  or  additional  lengths  of 
piles  at  a  fixed  rate  per  foot,  and  for  reductions  from  the  contract  price  if 
shorter  piles  were  sufficient,  and  the  contractor  drove  32  piles  more  than 
the  specified  number,  and  23  of  the  piles,  all  of  which  were  more  than  20 
feet  in  length,  were  not  driven  till  they  met  the  required  resistance  test, 
the  contractor  could  not  recover  the  contract  price  for  those  23  piles. 

[Ed.  Note.— For  other  cases,  see  Contracts,  Cent.  Dig.  {{  1249-12S0; 
Dec.  Dig.  «=>280.] 

Thomas,  J.,  dissenting. 

Appeal  from  Trial  Term,  Kings  County. 

Action   by  the   Raymond   Concrete   Pile  Company  against  John 
Thatcher  &  Son.    From  a  judgment  for  plaintiff  for  the  amount  ad- 

2 Reported  in  full  in  the  New  York  Supplement;   reported  as  a  memorandum 
decision  without  opinion  in  60  Hun,  576. 

^=9For  other  cases  lee  same  topic  A  KEY-NUMBER  in  aU  Ke7-Nuinbered  Disesta  *  ladexes 
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mitted  to  be  due,  and  an  order  den3dn^  plaintiff's  motion  to  set  aside 
the  verdict  and  for  a  new  trial,  the  plaintiff  appeals.    Affirmed. 

See,  also,  158  App.  Div.  546, 143  N.  Y.  Supp,  959. 

Argued  before  JENKS,  P.  J.,  and  THOMAS,  CARR,  STAPLE- 
TON,  and  PUTNAM,  JJ. 

Martin  Conboy,  of  New  York  City,  for  appellant. 
Hugo  Hirsh,  of  Brooklyn  (Emanuel  Newman  and  Benjamin  Reass, 
both  of  Brooklyn,  on  the  brief),  for  respondent. 

PER  CURIAM.  The  plaintiff  sued  for  a  defined  amount  of  money 
which  it  claimed  to  be  due  for  services  rendered  under  a  written  con- 
tract with  the  defendant.  The  defendant  denied  performance  as  al- 
leged by  the  plaintiff,  but  admitted  a  certain  amount  as  due  for  such 
work  as  the  plaintiff  had  done  under  the  contract.  The  complaint  was 
dismissed  as  to  the  items  disputed  by  the  defendant,  and  judgment  was 
directed  in  favor  of  the  plaintiff  as  to  the  items  not  controverted. 
From  this  judgment  the  plaintiff  appeals. 

There  is  no  dispute  as  to  the  facts.  The  case  was  here  before,  and 
a  judgment  directed  for  the  defendant  was  reversed.  Thomas,  J.,  158 
App.  Div.  546,  143  N.  Y.  Supp.  959.  The  defendant  had  a  contract, 
with  specifications,  to  build  a  mortuary  vault  in  Greenwood  Cemetery. 
According  to  the  specifications,  cement  piles  were  to  be  driven  under 
all  walls  and  piers  in  "staggered  rows."  "The  piles  shall  be  of  type 
known  as  Raymond  concrete  steel  piles,  consisting  of  a  steel  shell  driv- 
en into  the  ground  and  then  filled  with  concrete.  *  *  *  The  piles 
shall  be  driven  to  refusal  with  a  No.  2  Vulcan  steam  hammer,  refusal 
being  understood  for  the  purpose  of  this  specification  to  mean  that  the 
piles  shall  not  penetrate  more  than  one  inch  under  the  last  16  blows 
of  the  hammer."  The  defendant  submitted  the  plans  and  specifica- 
tions to  the  plaintiff  for  a  proposal,  which  the  latter  made  in  writing. 
This  proposal  was  accepted  by  the  defendant,  and  its  language  as  to 
the  driving  of  the  piles  is  as  follows : 

"The  pile  core  shall  In  each  case  be  driven  until  not  more  than  ten  blows 
of  a  No.  2  Vulcan  steam  hammer  are  required  to  secure  one  inch  penetration.*' 

The  proposal  provided  for  181  piles,  each  20  feet  in  length.  Addi- 
tional piles,  or  additional  lengths  of  piles,  were  provided  for  at  $1.30 
a  lineal  foot.  In  all,  213  piles  were  driven;  that  is,  32  additional  piles. 
As  to  23  piles,  the  defendant  disputed  performance  according  to  the 
terms  of  the  contract.  A  list  of  these  disputed  piles  was  stipulated. 
As  to  these  piles,  the  plaintiff  had  stopped  driving,  as  to  each  of  them, 
while  penetration  of  one  inch  was  going  on  with  less  than  10  blows 
of  the  hammer,  in  some  cases  at  4,  5,  6,  7,  8,  and  9  blows  of  the  ham- 
mer.   All  of  these  disputed  piles  were  from  32  to  41  feet  in  length. 

We  can  find  no  evidence  in  the  case  showing  why  the  plaintiff 
stopped  driving  under  less  than  10  blows  of  the  hammer.  It  may  be 
that  the  core  by  which  the  driving  was  done  was  less  in  length  than 
the  pile,  but  in  the  stipulated  list  there  is  at  least  one  pile  as  to  which 
the  core  was  longer  than  the  pile.  Concededly,  as  to  23  piles,  the  plain- 
tiff ceased  driving  at  a  point  where  the  core  still  penetrated  one  inch 
under  the  last  10  blows  of  the  hammer.    Why  was  this  ?    We  do  not 
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know,  and  we  find  no  evidence  in  the  record  which  attempts  to  explain 
it.  It  certainly  was  not  the  presence  of  boulders,  for  the  core  was  still 
penetrating.  Geer,  the  construction  manager  of  the  plaintiff,  was  called 
as  a  witness,  and  he  does  not  explain  it.  There  is  much  argument  be- 
tween counsel  as  to  the  interpretation  of  the  contract  between  the  par- 
ties. There  is  no  claim  of  ambiguity;  each  insists  that  it  was  plain; 
but  the  appellant  asserts  that  the  trial  court  really  changed  its  word- 
ing, and  interpreted  it  in  opposition  to  its  plain  terms.  We  do  not  so 
see  it.  It  seems  to  us  quite  plain  that  the  contract  required  the  piles 
to  be  driven  until  a  penetration  of  not  more  than  one  inch  resulted 
from  the  last  10  blows  of  the  hammer.  The  standard  of  hammer  blows 
was  10.  If  there  was  no  penetration  of  more  than  one  inch  under 
the  last  10  blows,  then  the  driving  might  cease.  The  driving  was  to 
go  on,  however,  until  that  result  was  attained.  Such  was  what  the 
contract  required,  and  that  was  not  done  as  to  the  23  disputed  piles, 
and  hence  as  to  them  the  contract  was  not  performed  by  the  plaintiff. 
Neither  party  asked  to  go  to  the  jury,  for  there  was  no  possible  dis- 
pute as  to  the  facts. 
The  judgment  and  order  should  be  afiirmed,  with  costs. 

JENKS,  P.  J.,  and  CARR,  STAPLETON,  and  PUTNAM,  JJ., 
concur.  THOMAS,  J.,  reads  for  reversal,  and  for  judgment  in  favor 
of  plaintiff  for  the  price  of  the  piles  in  dispute. 

THOMAS,  J.  (dissenting).  In  my  judgment  the  plaintiff  is  enti- 
tled to  succeed.  It  sued  for  furnishing  and  driving  certain  piles,  each 
one  of  which  bore  its  own  number.  The  defendant  stipulated  that 
the  plaintiff  should  recover  for  all  save  23,  and  the  trial  court  decided 
that  the  plaintiff  should  not  recover  for  such  piles,  although  they  were 
furnished  and  driven,  but,  as  held,  they  were  not  driven  as  far  into 
the  ground  as  the  contract  contemplated.  In  other  words,  it  was  de- 
cided that  they  were  not  "driven  until  not  more  than  10  blows  of  a 
No.  2  Vulcan  steam  hammer  are  required  to  secure  one  inch  penetra- 
tion." The  difference  between  the  parties  is  fundamental.  The  con- 
tention of  the  defendant  is  that,  although  the  piles  were  driven  their 
whole  length,  and  however  much  below  the  surface,  the  plaintiff  can- 
not be  paid  for  any  pile  provided  finally  it  does  not  meet  the  test  to 
which  I  have  just  called  attention;  that  is,  the  defendant's  conten- 
tion is  that  if  a  pile  was  driven  out  of  sight,  and  in  the  process  it  did 
not  take  10  blows  of  the  hammer  to  send  it  one  inch,  the  plaintiff 
cannot  recover.  When  the  case  was  here  before,  there  was  nothing 
to  show  whether,  when  a  pile  had  been  driven  its  whole  length  into 
the  ground,  there  was  any  way  of  driving  it  farther ;  but  now,  as  I 
understand,  it  is  admitted  that,  when  it  is  down  its  full  length,  all  has 
been  done  that  can  be,  whether  it  comes  up  to  what  is  called  the 
test  or  not.  All  the  23  piles  now  in  dispute  were  driven,  each  its 
full  length  into  the  ground,  and  the  man  who  was  the  defendant's 
superintendent  so  testified.  I  do  not  understand  that  there  is  any 
contention  to  the  contrary  by  the  parties. 

The  real  question  is,  as  I  think,  whether  the  plaintiff  agreed  to  de- 
liver and  drive  piles  of  selected  lengths,  and  the  question  is  fully  an- 


Digitized  by  VjOOQ  iC 


Sup.  Ct.)      BAYMOND  OONCKBTE  P.  GO.  V.  JOHN  THATCHBB  <fe  SON         101 

swcred  by  referring  to  the  contract,  which  is  in  the  form  of  a  letter 
by  the  plaintiff  to  the  defendant,  on  which  is  indorsed  an  acceptance. 
The  defendant  had  undertaken  to  furnish  the  material  and  labor  for 
building  a  chapel  in  Greenwood  Cemetery,  and  his  agreement  required 
that  he  should  secure  a  foundation  by  the  use  of  piles  known  as  "Ray- 
mond concrete  steel  piles,"  and  the  defendant  stipulated  with  Warren 
&  Wetmore,  the  other  party  concerned  in  the  contract: 

"(3)  The  pUes  shall  be  driven  to  refusal  with  a  No.  2  Vulcan  steam  hammer, 
refusal  being  understood  for  the  puri)ose  of  this  specification  to  mean  that 
the  piles  shall  not  penetrate  more  than  one  inch  under  the  last  16  blows  of 
the  hammer." 

The  plaintiff's  letter  at  the  outstart  refers  to  the  plans  and  specifi- 
cations, "and  to  our  plan  No.  591a  submitted  herewith,"  and  proposed 
to  "furnish  all  tools,  material,  and  labor  and  place  Raymond  concrete 
piles,  for  the  agreed  price  hereinafter  stated."  Later  in  the  letter  it 
is  definitely  stated  what  piles  it  will  furnish: 

"Price  for  one  hundred  and  eighty-one  (181)  Raymond  concrete  pUes,  each 
20  feet  in  length,  shall  be  five  thousand  four  hundred  and  sixty  ($5,460.00) 
dollars.  Should  additional  piles  or  additional  lengths  of  piling  be  required, 
same  shall  be  placed  for  the  sum  of  one  dollar  and  thirty  cents  ($1.30)  per  line- 
al foot.  Should  short  piles  be  found,  sufficient  deduction  from  the  20  foot 
length  shall  be  made  at  the  rate  of  sixty  cents  (60^^)  per  lineal  foot." 

Here,  then,  was  a  statement  of  what  the  plaintiff  proposed  to  fur- 
nish, and  the  price  that  would  be  charged  for  it.  Now  the  defendant 
insists  that  the  plaintiff  was  not  only  responsible  for  furnishing  the 
piles  at  the  agreed  price,  but  also  insured  that  when  driven  they  would 
be  long  enough  so  that  the  test  to  which  I  have  referred  could  be 
applied,  and  that  if  they  did  not  meet  the  test,  the  plaintiff  could  not 
recover.  In  other  words,  the  defendant  imposes  upon  the  plaintiff  a 
burden  of  determining  before  the  pile  is  driven  whether  it  would 
be  sufficient  at  the  peril  of  losing  his  compensation,  even  if  it  should 
go  out  of  sight  without  meeting  the  test.  I  think  that  such  was  not 
the  contract.  The  plaintiff  did  not  become  a  subcontractor,  stipulating 
to  furnish  the  requisite  foundation  for  the  chapel,  but  offered  to  fur- 
nish and  drive  piles  of  stated  lengths  at  stated  prices.  How  many  it 
would  take  and  what  lengths  to  make  a  suitable  foundation  accord- 
ing to  defendant's  contract  with  Messrs.  Warren  &  Wetmore  depend- 
ed upon  conditions  that  could  not  be  foreseen.  The  driving  was  done 
by  blows  of  a  steam  hammer  applied  to  a  core  incased  in  a  shell, 
When  the  core  had  been  driven  its  length,  it  was  necessary  to  stop. 
If  it  was  driven  further,  it  could  not  be  collapsed  and  withdrawn, 
leaving  the  shell  into  which  the  concrete  was  poured.  The  plaintiff's 
man  in  charge  testified : 

"Q.  Please  answer  the  question  as  to  the  manner  In  which  you  obtained 
the  directions  to  put  down  your  piles.  A.  Mr.  Buck  placed  a  stake  tor  each 
pile  driven.  Q.  And  the  pile  was  driven  at  the  place  where  Mr.  Buck  put  the 
stake?    A.  Every  pile  was  so  driven." 

The  plaintiff  must  drive  where  bidden,  and  is  now  called  upon  by 
defendant  to  insure  that  the  pile  would  be  long  enough  to  meet  a 
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required  resistance.     Some  light  is  also  gained  by  a  letter  from  the 
defendant  to  the  plaintiff,  in  which  it  is  said: 

"In  reply  to  yours  of  the  17th  Inst.,  would  say  that  In  the  course  of  conversa- 
tion with  the  representative  of  Mr.  Opdyke  it  was  understood  that  you  drive  on 
Thursday  with  your  40-foot  core ;  it  being  assumed  from  tiie  borings  that  the 
required  resistance  can  be  secured  with  this  core.  If  not,  why  then  other 
steps  will  have  to  be  taken." 

This  letter  does  not  indicate  that  the  defendant  was  indifferent,  or 
was  absolving  himself  from  care  as  to  the  length  of  the  piles;  but 
it  shows  that  the  question  of  the  length  of  the  core  depended  upon 
experiment.    The  defendant  depends  on  the  words: 

'*The  pile  core  shall  in  each  case  be  driven  until  not  more  than  ten  blows 
of  a  No.  2  Vulcan  steam  hammer  §ire  required  to  secure  one-inch  penetration." 

Now  this  stipulation  refers  to  each  pile  furnished,  long  or  short, 
unless  boulders  or  other  obstructions  be  encountered  which  prevent 
securing  further  penetration.  But  if  a  pile  were  driven  its  whole 
length  in  the  ground,  and  no  way  was  known  to  the  trade  of  driving 
it  further,  and  that  is  admitted,  how  could  the  hammer  apply  10 
blows  so  as  to  secure  further  penetration?  The  whole  matter  comes 
back  to  this:  Whether,  when  the  plaintiff  furnished  the  piles  and 
drove  them,  the  burden  was  cast  on  it  of  meeting  what  is  called  the 
test,  and  so  taking  upon  itself  the  responsibility  of  determining  wheth- 
er a.  pile  would  be  long  enough  to  make  such  penetration  as  the  alleged 
request  demanded.  I  think  that  it  was  not  so,  but  that  the  intention 
was  that  the  plaintiff  should  furnish  piles  of  certain  lengths  and 
drive  them  in,  and  until  they  were  beneath  the  ground  it  should 
meet  the  test,  unless  it  should  meet  boulders  or  similar  obstructions. 

The  judgment  should  be  reversed,  and  judgment  ordered  for  the 
plaintiff  for  the  price  of  the  piles  in  dispute. 


(166  App.  Div.  628) 

MURRAY  ▼.  SMITH  et  aL 

(Supreme  Court,  Appellate  Division,  Second  Department    March  12,  1915.) 

L  COEPOBATIONS  «=»461 — CORPORATE  POWKRS — ^LOANINQ  MONET. 

A  loan  of  surplus  funds  of  a  corporation,  which  it  was  not  expedient 
to  distribute  as  dividends,  to  a  person  who  was  not  a  stockholder,  if 
ultra  vires,  was  not  otherwise  illegal,  as  it  was  neither  malum  prohibitum 
nor  malum  in  se. 

[Ed.  Note. — For  other  cases,  see  Corporations,  Cent  Dig.  {  1814;  Dec. 
Dig.  <S=»461.] 

2.  Corporations  ^=»186 — Stockholders — Sales  bt  Corporation  to  Stock- 
holders. 

A  sale  of  building  materials  by  a  corporation  dealing  in  such  materials 
to  a  stockholder  on  credit  was  voidable,  but  not  void,  where  there  was  no 
^scrlmination  in  prices,  terms,  or  credits,  and  the  extension  of  credit  to 
him  was  not  other  than  a  fair  risk  of  business. 

[Ed.  Note. — For  other  cases,  see  Corporations,  Cent  Dig.  K  693-701; 
Dec.  Dig.  <©=»186.] 

^=9For  other  cases  see  same  topic  A  KBY-NUMBBR  in  all  Key-Numbered  Digests  A  Indexes 
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3.  CoBPOBATioirs  ^=s>815 — Dssbotobs  —  Bbbach  of  Dutt— •Secubinq  Indi- 

vidual Debt. 

It  was  no  breacb  of  tbe  fiduciary  obligation  of  a  corporate  director  for 
him  to  take  security  for  a  personal  debt  due  him  from  one  who  was  also 
indebted  to  the  corporation. 

[Ed.  Note.— For  other  cases,  see  Corporations,  Cent.  Dig.  {{  1899,  1400 ; 
Dec.  Dig.  <8=s>315.] 

4.  CORPOBATIONS    €=:»808 — OfFICEBS — SaLABIES — INCEEASE. 

Where  the  three  stockholders  of  a  corporation  were  also  its  directors 
and  officfers,  an  increase  in  the  salaries  of  two  of  them,  as  president  and 
as  secretary  and  treasurer,  which  was  adopted  by  their  votes  against  the 
vote  of  the  third  stockholder  and  director,  was  voidable,  but  not  void. 

[Ed.  Note.— For  other  cases,  see  Corporations,  Cent.  Dig.  \i  1334-1349 ; 
Dec,  Dig.  ^=»308.] 

5.  CoBPOEATioNs  ^=9808 — Offioebs — Salabieb — Incbeasb. 

Where  all  of  the  stockholders  of  a  corporation  were  also  director^,  and 
were  present  when  a  resolution  to  Increase  the  salaries  of  certain  of  the 
officers  was  adopted,  it  was  immaterial  that  the  increase  was  recorded  as 
authorized  at  a  special  meeting  of  the  stockholders,  while  the  by-laws 
committed  authority  over  salaries  to  directors. 

[Ekl.  Note.— For  other  cases,  see  Corporations,  Cent  Dig.  §§  1334-1349 ; 
Dec.  Dig.  «=»308.] 

8.  CoBPOBATioNS  ^=»308 — Officers — Salaries — Amount. 

Where  the  president  of  a  corporation  organized  to  take  over  the  busi- 
ness of  an  insolvent  firm  was  the  principal  owner  of  the  corporation,  and 
though  he  went  rarely  to  its  place  of  business  he  kept  in  constant  touch 
with  affairs  through  its  secretary,  treasurer,  and  bookkeeper,  lent  it  his 
financial  strength,  guaranteed  its  commercial  paper,  advised  as  to  its  ac- 
counts and  credits,  and  generally  directed  its  conduct,  as  a  result  whereof 
it  became  prosperous,  no  wrong  was  done  the  corporation  by  an  increase 
in  his  salary  by  a  resolution  for  which  he  voted,  after  it  had  shown  suc- 
cess and  accumulated  a  considerable  surplus,  from  $100  a  year,  as  origi- 
nally fixed,  to  $3,000  a  year. 

[Ed.  Note.— For  other  cases,  see  Corporations,  Cent  Dig.  H  1334-1349 ; 
Dec  Dig.  <©=s>308.] 

7.  COBPOBATIONS  ^=s>308 — Officebs — Salaries — ^Amount. 

Where  the  secretary  and  treasurer  of  a  corporation  dealing  in  lumber, 
coal,  wood,  and  building  materials  took  over  the  duties  of  the  bookkeeper, 
attended  at  the  oflice  daily,  and  did  his  work,  a  salary  of  $1,200,  allowed 
him  by  a  resolution  for  which  he  voted,  appeared  fair  and  just. 

[Ed.  Note. — For  other  cases,  see  Corporations,  Cent.  Dig.  |i  1334-1349 ; 
Dec.  Dig.  <S=>308.] 

8.  Cobpobations  ^==>312,  316 — Liabilitt  of  Offioebs — "Acqdiiescewce." 

Where  one  of  the  three  stockholder^  in  a  corporation,  who  were  also 
its  directors  and  officers,  complaining  of  a  loan  of  surplus  funds  to  a  per- 
son connected  by  marriage  with  the  president,  an  increase  in  the  salaries 
of  the  president  and  another  officer,  and  sales  of  goods  to  one  of  the  other 
stockholders  on  credit,  was  the  vice  president  and  manager  of  the  cor- 
poration, devoted  his  entire  time  to  its  business,  and  had  access  to  its 
books,  into  which  he  looked  frequently,  and  which  showed  such  loan,  the 
loan  was  also  specified  on  annual  statements  which  he  received  and  un- 
derstood, and  he  knew  of  the  increase  of  salaries,  and  was  chargeable  with 
knowledge  that  they  were  being  paid,  and  knew  of  such  sales,  but  never 
demurred,  objected,  or  protested,  or  Bought  rectification  or  redress,  ex- 
cept by  voting  against  the  increase  of  salaries,  until  after  the  death  of 
the  president  and  the  other  stockholder,  several  years  after  such  trans- 
actions occurred,  the  transactions  were  ratified  by  his  "acquiescence," 

^sFor  othw  CM«i  im  lama  to^o  A  KBY-NUMBER  In  all  Key-Numbored  Digests  A  Indsz«s 
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which  Is  (juiescence  under  such  drcumstances  that  assent  may  be  rea- 
sonably Inferred  from  it. 

[Ed.  Note.— For  other  cases,  see  Corporations,  Cent  Dig.  §|  1376-1386, 
1388-1892,  1401,  1402,  1404-1406,  1408,  1409,  1412*1414;  Dec.  Dig.  ^=> 
312,  316. 

For  other  definitions,  see  Words  and  Phrases,  First  and  Second  Series, 
Acquiescence.] 

9.  COBPOBATIONS  ^=>316 — LOANS  TO    STOCKHOLDERS — RATIFICATION. 

Under  Stock  Corporation  Law  (Consol.  Laws,  c.  59)  §  29,  providing  that 
no  loan  of  moneys  shall  be  made  by  any  stock  corporation,  except  a 
moneyed  corporation,  or  by  any  officer  thereof,  out  of  its  funds,  to  any 
stockholder  therein,  a  loan  of  Uie  funds  of  a  business  corporation  by  the 
president  to  himself  and  another  stockholder  was  a  breach  of  duty  on  his 
part,  and,  being  malum  prohibitum,  could  not  be  ratified,  as  the  ratifica- 
tion was  as  objectionable  as  the  original  offending. 

[Ed.  Note. — For  other  cases,  see  Corporations,  Cent.  Dig.  {§  1401,  1402, 
1404-1406,  1408,  1409,  1412-1414 ;   Dec.  Dig.  «=»316.1 

10.  Limitation  op  Actions  ^=»39— Stockholder's  Action  Against  Corpora- 

tion Director. 

The  statute  of  limitations  applicable  to  ai|  action  against  a  director 
and  president  of  a  corporation,  to  require  him  to  restore  corporate  funds, 
loaned  to  himself  and  another  stockholder  in  violation  of  Stock  Corpora- 
tion Law,  §  29,  was  that  of  10  years. 

[Ed.  Note. — For  other  cases,  see  Limitation  ol3  Actions,  Cent.  Dig.  S| 
172,  190-211;    Dec.  Dig.  <S=;>39.] 

11.  Limftation  of  Actions  ^=s>102 — Stockholder's  Action  Against  Cor- 

poration DlBECTOR. 

Limitations  did  not  run  against  a  suit  against  a  president  and  director 
of  a  corporation,  to  require  him  to  restore  corporate  funds  loaned  by  him 
to  himself  and  another  stockholder^  until  his  death,  where  he  remained 
a  director  until  his  death. 

[Ed.  Note. — For  other  cases,  see  Limitation  of  Actions,  Cent  Dig.  t§ 
494^505;    Dec.  Dig.  <g=5>102.] 

12.  Corporations  ^=:»319 — Directors — Illegal  Acts — Liability. 

In  a  stockholder's  suit  against  the  president  and  director  of  a  corpora- 
tion, to  require  the  restoration  of  corporate  funds  illegally  loaned,  the 
stockholder  had  a  right  to  insist  that  the  illegal  act  be  undone,  though 
there  was  no  proof  of  loss  to  the  corporation. 

[Ed.  Note.— For  other  cases,  see  Corporations,  Cent.  Dig.  {§  1415, 141ft- 
1425;   Dec.  Dig.  <©=>319.] 

Appeal  from  Special  Term,  Westchester  County. 

Action  by  James  Murray  against  Edward  S.  Smith  and  others,  as 
executors  of  Millard  F.  Smith,  deceased,  and  another.  From  a  judg- 
ment for  defendants,  plaintiff  appeals.     Modified  and  affirmed. 

Argued  before  JENKS,  P.  J.,  and  BURR,  THOMAS,  CARR,  and 
RICH,  JJ. 

George  W.  Elkins,  of  New  York  City  (James  M.  Hunt,  of  New 
York  City,  on  the  brief),  for  appellant. 
Robert  H.  Wilson,  of  Brooklyn,  for  respondents. 

JENKS,  P.  J.  In  1897  a  domestic  corporation  called  Besson  & 
Co.  was  organized  to  deal  in  lumber,  coal,  wood,  and  building  ma- 
terials. All  of  the  capital  stock,  250  shares,  was  issued  to  Smith, 
who  gave  40  shares  to  Murray  and  5  shares  to  Disosway,  and  there 
was  no  change  in  those  holdings  until  Smith  died.    These  three  men 

^s^For  othtr  omm  tee  same  topio  A  KBY-NUMBBR  in  all  Kay-Numbered  DisasU  A  Ind«zaa 

Digitized  by  VjOOQ  iC 


Sup.  Ct)  MURRAY   V.  SMITH  105 

became,  and  remained  throughout,  the  directors.  Smith  became 
president,  Murray  vice  president  and  manager,  and  Disosway  secre- 
tary and  treasurer,  and  there  was  no  change  in  these  officers  until 
Smith  died.  The  corporation  was  in  the  full  sense  of  the  word  a 
venture,  because  the  firm  of  Besson  &  Co.,  its  predecessor  in  the  same 
field,  had  become  insolvent  and  was  virtually  moribund  in  1897,  so 
that  Smith,  its  creditor  in  a  large  sum,  had  taken  over  its  business, 
assumed  its  liabilities,  and  had  caused  the  oi^anization  of  tlie  cor- 
poration. Naturally  enough,  these  three  men  seemed  to  deal  with  this 
close  corporation  as  if  it  were  a  copartnership.  Corporation  proce- 
dure, observed  somewhat  for  some  time,  fell  into  desuetude,  and  so 
from  1903  until  1912  there  is  no  record  of  any  meetings  of  directors 
or  of  stockholders,  and  there  is  proof  that  there  was  none.  However, 
corporation  books  were  kept,  and  at  the  end  of  each  year  a  statement 
of  its  condition  was  furnished  to  each  stockholder.  The  corporation 
was  successful,  for  although  no  dividends  were  paid,  yet  at  the  death 
of  Smith  it  had  a  surplus  of  more  than  $SO,(XX)  and  there  were  no 
creditors..  There  seem  to  have  been  differences,  but  there  is  no  proof 
of  any  dissensions  while  Smith  and  Disosway  were  alive.  Disosway 
survived  Smitli  but  a  few  months.  .After  the  death  of  the  former, 
Murray  sought  to  sell  his- stock  to  Smith's  representatives;  but  there 
was  no  sale.  Now,  when  Smith  and  Disosway  are  dead,  Murray  brings 
this  stockholder's  representative  action  to  compel  the  executors  of 
Smith  to  pay  into  the  treasury  of  the  corporation  moneys,  on  the 
theory  that  they  were  taken  therefrom  by  a  breach  of  the  fiduciary 
obligations  of  Smith  to  the  corporation.  The  corporation  answered, 
and  the  defendant  executors  answered  separately,  denying  some  of 
the  allegations  of  the  complaint,  and  pleading  acquiescence  and  rati- 
fication and  the  statute  of  limitations.  At  the  close  of  the  case  the 
court  thought  that  upon  the  proof  the  plaintiff  was  not  entitled  to 
any  relief,  and  dismissed  the  plaintiff  on  the  merits.  The  plaintiff  ac- 
cordingly appeals  from  the  judgment. 

I  think  that  the  judgment  in  its  entirety  cannot  stand.  Some  of 
the  transactions  for  which  Smith  may  be  held  responsible  are  of 
such  a  character  especially  as  mala  prohibita,  that  the  defenses  of  rati- 
fication or  acquiescence,  or  in  view  of  the  circumstances  the  defense  of 
the  statute  of  limitations,  are  not  available,  while  others  of  the  trans- 
actions are  open  to  the  defense  of  ratification  and  acquiescence.  The 
discussion  is  naturally  divided  by  these  two  classes,  and  I  shall  con- 
sider first  the  transactions  that  are  immune  from  this  attack  by  this 
stockholder.  The  trial  court  made  many  findings,  but  it  is  unneces- 
sary to  reproduce  them  or  to  epitomize  them  now,  inasmuch  as  I  shall 
discuss  the  facts  later  on  as  they  are  supported  by  proof  and  there- 
fore justly  found  by  the  court. 

[1]  The  court  found  without  exception  that,  prior  to  March  2, 
1899,  Ellen  W.  Besson,  a  connection  by  marriage  of  the  said  Smith, 
received  about  $6,600  moneys  of  the  corporation,  and  that  such  mon- 
eys were  loans.  The  loans  were  entered  and  carried  on  the  books 
of  the  corporation,  but  there  is  no  record  of  the  manner,  or  of  any 
corporate  procedure,  if  there  were  any,  whereby  this  money  was  lent 
to  Mrs.  Besson.    The  court  found  without  exception  that  this  money 
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had  been  taken  from  the  treasury  of  the  corporation,  and  the  record, 
though  vague,  indicates  that  the  time  was  in  1899.  In  the  absence 
of  all  other  proof  which,  were  the  fact  otherwise,  would  have  been 
forthcoming,  for  none  knew  the  affairs  and  details  of  the  corporation 
better  than  the  plaintiff,  as  I  shall  presently  show,  we  may  infer  that 
this  money  was  taken  from  the  surplus  moneys  of  the  corporation. 
It  has  been  held  that  corporations  "may  temporarily  lend  their  surplus 
funds  on  safe  security,  when  it  is  inexpedient  to  distribute  them  among 
the  shareholders."  Morawetz  on  Private  Corporations  (2d  Ed.) 
vol.  1,  §  367;  Cook  on  Corporations  (6th  Ed.)  §  681;  Garrison 
Canning  Co.  v.  Stanley,  133  Iowa,  57-60,  110  N.  W.  1-71.  and  cases 
cited.  See,  too,  the  intimation  in  McFarlan  v.  Triton  Ins.  Co.,  4 
Denio,  392-397. 

There  is  no  proof  that  it  was  expedient  then  or  at  any  other  time 
to  distribute  the  surplus,  which  at  the  time  of  Smith's  death  was,  as  I 
have  said,  more  than  $50,000.  There  is  no  proof  that  there  was  any 
distribution  at  any  time,  or  that  dividends  were  ever  paid,  and  there 
is  no  proof  that  the  plaintiff  or  any  other  of  the  two  stockholders  sug- 
gested or  asked  for  distribution  or  for  dividends.  Thus  it  appears 
that  this  policy  of  conserving  the  surplus  was  acquiesced  in  by  all  of 
them.  Mrs.  Besson  paid  interest  upon  the  loan  and  reduced  it.  She 
owned  the  premises  wherein  the  corporation  carried  on  business,  and 
the  plaintiff  admitted  that  she  was  financially  responsible  and  abun- 
dantly able  to  pay  this  debt.  There  is  a  distinction  between  a  tem- 
porary loan  of  the  surplus  funds  of  a  corporation  when  not  otherwise 
required,  and  the  practice  of  lending  the  moneys  of  the  corporation 
as  if  the  corporation  were  a  bank.  And  it  is  to  be  noted  that  section 
29  of  the  Stock  Corporation  Law  prohibits  a  loan  of  any  moneys  to 
stockholders.  Even  if  such  a  loan  was  ultra  vires  the  corporation,  it 
was  not  otherwise  illegal,  and  it  was  neither  malum  prohibitum  nor 
malum  in  se.  See  Kent  v.  Quicksilver  Mining  Co.,  78  N.  Y.  159;  Bis- 
sell  V.  M.  S.  &  N.  I.  R.  R.  Co.,  22  N.  Y.  258,  269. 

But  whichever  view  we  may  take  of  the  transaction,  whether  it 
was  legal  or  ultra  vires,  I  think  that  the  plaintiff  cannot  prevail  in  this 
feature  of  the  case  for  the  reasons  that  I  shall  give  only  later  on,  in- 
asmuch as  they  obtain  as  to  other  transactions.  I  attach  little  im- 
portance to  the  fact  that  the  loan  charged  on  the  books  to  Mrs.  Bes- 
son was  changed  afterwards,  at  the  instance  of  Smith,  to  Mr.  Besson, 
who  apparently  was  not  financially  responsible.  The  plaintiff  does 
not  pretend  to  say  that  he  was  misled  by  the  said  change  in  the  books. 
And  Mrs.  Besson,  with  the  consent  of  the  plaintiff,  in  lieu  of  testify- 
ing, but  over  objection  as  to  competency,  materiality,  and  relevancy, 
filed  at  trial  her  formal  acknowledgment  that  the  loan  was  made  to 
her,  that  the  reductions  were  made  and  the  interest  was  paid  by  her, 
that  the  obligation  was  hers,  with  the  promise  to  discharge  it  with  in- 
terest. 

[2,  3]  The  said  Disosway  bought  building  materials  from  the  corpo- 
ration. He  was  a  resident  of  Dobbs  Ferry,  where  this  corporation  car- 
ried on  its  business.  He  was  reputed  to  be  a  man  of  wealth  and  of 
property,  interested  in  several  shops,  and  possessed  of  realty  in  the 
county  of  Westchester.    He  bought  the  materials  for  improvement  of 
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his  property.  He  was  treated  as  was  any  other  customer,  and  charged 
with  the  purchases  on  the  books  in  an  account  which  had  amounted  to 
$50,000.  There  is  no  proof  of  any  discrimination  in  his  favor  in 
prices,  terms,  or  credits.  There  is  no  indication  that  the  extension 
of  credit  to  him  was  other  than  a  fair  risk  of  business.  At  the  time 
of  Smith's  death,  Disosway  had  reduced  his  debt  to  less  than  $7,000. 
It  was  not  shown  that  this  was  uncollectible.  Such  purchases  were 
voidable,  not  void.  Twin  Lick  Oil  Co.  v.  Marbury,  91  U.  S.  587,  23 
L.  Ed.  328. 

It  is  contended  that  Smith  was  answerable  for  such  balance,  not 
only  on  account  of  the  relationship  of  Disosway  with  the  corporation, 
but  also  because  Disosway,  being  personally  indebted  to  Smith,  had 
assigned  his  life  insurance  policy  of  $5,000  to  Smith  as  security,  which 
was  collected  by  Smith's  executors,  and  because,  in  December,  1911, 
Disosway  and  his  wife  conveyed  certain  realty  to  Smith's  executors 
on  account  of  the  said  indebtedness  to  Smith.  In  the  first  transac- 
tion Smith  himself  had  but  taken  security,  and  in  the  second  trans- 
action Smith,  of  course,  had  no  part.  I  think  that  there  was  no 
breaqh  of  Smith's  fiduciary  obligation  as  a  director,  in  that  he  secured 
security  for  a  personal  debt  due  from  one  who  had  an  account  with 
or  was  indebted  to  the  corporation. 

[4-7]  At  the  inception  of  the  corporation  in  1897,  the  salaries  of 
Smith  as  president,  the  plaintiflF  as  vice  president  and  manager,  and 
of  Disosway  as  secretary  and  treasurer,  were  made  $100,  $1,200,  and 
$100  a  year  respectively.  In  1903  Smith's  salary  was  increased  to 
$3,000,  and  Disosway's  salary  was  increased  to  $1,200.  The  plaintiff 
voted  against  the  resolution  for  such  increases,  and  his  contention  is 
that  he  is  entitled  to  have  paid  into  the  treasury  of  the  corporation 
all  moneys  drawn  by  Smith  and  by  Disosway  which  represent  their 
increased  salaries.  That  contention  rests  upon  two  grounds :  First, 
that  the  resolution  of  such  increases  required  the  vote  of  Smith  and 
of  Disosway;  and,  second,  that  the  salaries  in  the  amount  paid  were 
excessive  and  a  fraud  upon  the  corporation.  This  specification  as  to 
the  vote  is  correct,  for  Smith,  the  plaintiff,  and  Disosway  constituted 
all  of  the  stockholders  and  all  of  the  directors  of  the  corporation.  But 
I  think  that  this  action  was  voidable,  not  void.  Jacobson  v.  Brooklyn 
Lumber  Co.,  184  N.  Y.  152-162,  76  N.  E.  1075,  citing  10  Cyc.  790; 
Barr  v.  N.  Y.,  L.  E.  &  W.  R.  R.  Co.,  125  N.  Y.  at  274,  275,  26  N.  E. 
145;  Godley  v.  Crandall  &  Godley  Co.,  212  N.  Y.  121-132,  105  N. 
E.  818;  Carr  v.  Kimball,  153  App.  Div.  at  839,  139  N.  Y.  Supp.  253. 

The  by-laws  committed  authority  over  salaries  to  the  directors; 
the  vote  of  increase  is  recorded  as  taken  at  a  special  meeting  of  stock- 
holders, at  which  all  of  the  stockholders  were  present,  and  consequent- 
ly all  of  the  directors,  for  they  were  one  and  the  same.  No  point  is 
made  as  to  formalities,  and  I  think  it  is  unimportant,  inasmuch  as  all 
of  the  directors  actually  voted  on  the  resolution;  in  other  words,  it 
was  not  essential  in  this  instance  that  the  directors  should  hold  a  sep- 
arate meeting  at  that  time  for  that  purpose.  See  Elyea  v.  Salt  Mining 
Co.,  169  N.  Y.  at  33,  61  N.  E.  992;  Cook  on  Corporations  (6th  Ed.) 
606,  and  notes. 
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And  I  think  that  the  trial  court  was  right  in  finding  that  this  salary 
was  proper,  and  that  the  increase  worked  no  wrong  upon  the  corpora- 
tion. The  original  salary  of  $100  to  Smith  is  no  criterion,  for  the  cor- 
poration was  formed  to  take  over  the  business  of  an  insolvent  and 
apparently  moribund  firm.  Smith  was  the  principal  owner  of  the 
corporation.  The  venture  was  practically  his  venture.  He  was  a 
merchant  in  New  York  City,  and  engaged. there  as  the  president  of 
a  large  corporation.  He  did  not  know  whether  the  corporation  would 
fail,  where  the  firm  had  failed.  He  could  not  forecast  how  much  of 
his  time  and  attention  would  be  required  by  this  business.  The  value 
of  his  services  as  president  is  not  to  be  measured  by  his  attendance  at 
the  office  or  at  the  place  of  business.  It  is  true  that  he  went  rarely 
to  Dobbs  Ferry,  but  he  kept  in  constant  touch  with  affairs  through 
biweekly  visits  by  Disosway,  its  secretary,  treasurer,  and  bookkeeper. 
He  lent  to  the  corporation  his  financial  strength,  he  guaranteed  its 
commercial  paper,  he  advised  as  to  its  accounts  and  credits  and  it  may- 
be inferred  that  he  directed  generally  its  conduct.  And  this  fact 
stands  out :  That  where  the  firm  of  Besson  &  Co.,  with  the  plaintiff  as 
a  partner,  had  failed,  the  corporation  of  Besson  &  Co.,  with  Smith  as 
its  president  and  in  control,  succeeded.  And  when  this  increase  of 
salary  was  made,  the  corporation  had  shown  success  and  had  ac- 
cumulated a  considerable  surplus.  Disosway  was  first  its  secretary  and 
its  treasurer,  but  later  on  took  over  the  duties  of  the  bookkeeper,  who 
was  discharged.  He  attended  at  the  office  daily  and  did  his  work.  The 
salary  of  $1,200  seems  fair  and  just. 

[8]  The  question  presented  in  this  case  is,  not  whether  a  stockholder 
had  such  a  remedy,  but  whether  this  stockholder  had  it  at  the  time 
he  invoked  it.  The  plaintiff,  as  we  have  seen,  was  a  stockholder  from 
the  outset  until  the  death  of  Smith,  and  for  the  same  period  he  was 
vice  president,  director,  and  the  manager.  He  devoted  his  entire  time 
to  the  business  at  Dobbs  Ferry.  The  books  of  the  corporation  were 
kept  in  its  office  at  that  place,  were  open  to  him,  and  were  looked  into 
frequently  by  him.  They  showed  the  loan  to  Mrs.  Besson  in  specific 
terms.  The  plaintiff  received  at  the  close  of  each  year  statements  of 
the  corporate  affairs  in  detail,  that  specified  the  loan,  and  he  admits 
that  he  examined  the  statements  and  understood  them,  for  he  had  been 
a  bookkeeper.  If  we  believe  that  he  did  not  know  of  the  loan  to  Mrs. 
Besson  before  or  at  the  time  it  was  made  in  1899,  that  he  did  not 
learn  of  it  from  the  books  wherein  it  was  entered,  and  our  credulity  is 
taxed  when  we  remember  his  close  association  with  this  close  corpora- 
tion, we  must  believe  that  he  knew  of  the  loan  when  he  received,  read, 
examined,  and  understood  the  annual  statements  wherein  it  was  set 
forth.  In  any  event,  the  law  will  impute  such  knowledge  to  him.  He 
knew  of  the  increase  of  salaries  in  1903,  for  he  voted  against  the  res- 
olution, and  he  must  have  known,  or  was  legally  chargeable  with 
knowledge,  that  these  salaries  were  paid,  inasmuch  as  these  annual 
statements  contained  this  information.  He  knew  of  the  sales  to  Dis- 
osway, because  the  sales  were  executed  under  his  direction  as  manager 
and  were  entered  regularly  upon  the  books.  Now,  there  is  not  a  bit 
of  evidence  that  at  any  time  he  ever  demurred,  objected,  or  protested 
against  any  of  these  transactions,  or  sought  rectification  or  redress, 
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save  that  he  voted  in  1903  against  the  increased  salaries.  It  might 
well  have  been  that  protest  or  objection,  or  the  seeking  of  relief  within 
the  corporation,  would  have  been  unavailing;  but  in  any  event  he  could 
have  invoked  the  courts..  How  can  he  be  heard  to  say  that  he  was 
cowed  by  Smith,  when  he  was  independent  enough  to  vote  against 
Smith  on  the  questions  of  the  discharge  of  John  Besson,  the  discharge 
of  the  bookkeeper,  the  substitution  of  Disosway  for  him,  and  the  in- 
creases of  the  salary,  including  that  made  for  Smith  himself?  The 
doctrine  of  acquiescence,  as  said  in  Lowndes  v.  Wicks,  69  Conn,  at  page 
30,  36  Atl.  1079,  is  "well  defined  as  quiescence  under  such  circum- 
stances that  assent  may  be  reasonably  inferred  from  it."  2  Pomeroy's 
Eq.  Jur.,  §  955  and  note;  Pollitz  v.  Wabash  R.  R.  Co.,  207  N.  Y.  113- 

129,  100  N.  E.  721 ;  Kent  v.  Quicksilver  Mining  Co.,  supra.  Upon  the 
authorities  cited,  to  which  I  may  add  Hoyt  v.  Latham,  143  U.  S.  553, 
12  Sup.  Ct.  568,  36  L.  Ed.  259,  and  Klein  v.  Independent  Brewing 
Ass'n,  231  111.  594,  83  N.  E.  434,  I  think  that  the  plaintiff  must  be 
held  to  acquiescence  as  to  these  said  transactions.  See,  too,  Morawetz, 
supra,  §  262,  note  2. 

[9-11]  But,  as  I  have  said,  there  are  other  transactions  as  to  which 
this  judgment  should  not  be  affirmed.  Between  January  1,  1907,  and 
the  time  of  his  death.  Smith  withdrew  moneys  from  the  corporation 
which  at  the  latter  period  amounted,  with  interest,  to  $12,614.97,  and 
prior  to  Smith's  death  Disosway  had  become  indebted  to  the  corpo- 
ration for  money  received,  which,  according  to  the  statement  of.  Jan- 
uary 1,  1911,  amounted  to  $3,637.47.  The  court  has  found  without 
exception  that  these  moneys  represent  loans  to  these  two  persons. 
These  moneys  were  entered  and  carried  on  the  corporate  books  as  such 
loans.  These  loans  were  made  to  these  stockholders  individually,  and 
it  must  be  presumed  that  they  were  for  their  own  advantage.  There- 
fore such  use  of  the  funds  of  the  corporation  was  a  breach  of  duty 
on  the  part  of  Smith  (Pollitz  v.  Wabash  R.  R.  Co.,  207  N.  Y.  113, 
100  N.  E.  721),  and  it  was  malum  prohibitum  (section  29,  Stock  Cor- 
poration Law).  Such  use,  if  malum  prohibitum,  was  impossible,  of 
ratification,  because  ratification  is  as  objectionable  to  that  which  is 
malum  prohibitum  as  was  the  original  offending.  Pomeroy's  Eq.  Jur. 
(3d  Ed.)  §  964,  note;  Schwab  v.  Potter  Co.,  194  N.  Y.  409-419,  87 
N.  E.  670;  Continental  Securities  Co.  v.  Belmont,  206  N.  Y.  7-18, 
99  N.  E.  138,  51  L.  R.  A.  (N.  S.)  112,  Ann.  Cas.  1914A,  777.  Hav- 
ing in  mind  the  decision  and  discussion  in  Pollitz's  Case,  supra,  one 
may  say  that,  if  the  defense  of  acquiescence  rest  upon  the  principle 
of  ratification,  then  there  could  be  no  ratification  of  an  act  malum 
prohibitum,  and  if  it  rest  upon  the  principle  of  estoppel,  no  new 
rights  have  arisen  or  could  have  arisen  as  to  these  borrowers  since 
such  loans  were  made.  So  far  as  laches  is  concerned,  laches  rests 
upon  estoppel  (Cook  on  Stockholders  [2d  Ed.]  §  731,  and  authorities 
cited),  and  the  cause  of  action  is  barred,  not  by  laches,  but  by  the  stat- 
ute of  limitations  (Pollitz  v.  Wabash  R.  R.  Co.,  supra,  207  N.  Y.  at  page 

130,  100  N.  E.  721).  The  statute  of  limitations  applicable  would  be 
that  of  10  years.  Brinckerhoff  v.  Bostwick,  99  N.  Y.  185,  1  N.  E.  663. 
But  as  Smith  remained  a  director  of  the  corporation  up  to  the  time  of 
his  death  in  1911  (section  28,  General  Corporation  Law),  I  think  that 
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the  statute  did  not  begin  to  run  prior  to  that  time  (Zebley  v.  F.  L.  & 
T.  Co.,  139  N.  Y.  461-469,  34  N.  E.  1067;  Ludington  v.  Thompson, 
153  N.  Y.  499,  47  N.  E.  903;  Nat.  Bank  of  Commerce  v.  Wade  [C. 
C]  84  Fed.  10).  Whether  plaintiff  acquiesced  at  the  time  these  loans 
were  made,  or  knew  of  them  at  the  time  they  were  made,  we  do  not 
know.  But  it  is  clear  enough  that  he  knew  of  them,  or  at  least  is 
chargeable  with  legal  knowledge  thereof,  for  a  number  of  years.  But 
nevertheless  I  think  that  he  is  not  barred  from  relief.  Story  in  his 
Equity  Jurisprudence  (13th  Ed.,  §  298)  writes: 

**Iii  cases  where  the  agreements  or  other  transactions  are  repudiated  on 
account  of  their  being  against  public  policy,  the  circumstance  that  the  re- 
lief is  asked  by  a  party  who  is  partlceps  criminis  is  not  in  equity  material. 
The  reason  is  that  the  public  interest  requires  that  the  relief  should  be 
given,  and  it  is  given  to  the  public  through  the  party." 

[12]  The  learned  counsel  for  the  appellant  calls  to  our  attention 
that  there  is  no  loss  to  the  corporation  by  the  loans  to  Smith  or  to 
Ellen  W.  Besson,  but  I  think  that  proof  of  loss  to  the  corporation  was 
not  essential.  The  stockholder  in  such  an  action  has  the  right  to  in- 
sist that  the  illegal  act  be  undone.  Byrne  v.  Schuyler  Electric  Mfg. 
Co.,  65  Conn.  336,  31  Atl.  833,  28  L.  R.  A.  304;  Schwab  v.  Potter 
Co.,  supra. 

The  judgment  must  be  modified,  so  that  the  plaintiff  recover  for 
the  corporation  the  amounts  of  the  loans  to  Smith  and  to  Disosway, 
with  interest,  and  consequently  the  findings  that  are  to  the  contrary 
are  disapproved,  and  appropriate  findings  will  be  made  in  their  stead, 
and  when  the  judgment  is  thus  modified  it  will  be  affirmed,  without 
costs  to  either  party.  The  parties  must  submit  proposed  findings  to 
this  court  within  20  days.    All  concur. 


(89  Misc.  Rep.  495) 

MOLLNOW  et  aL  v.  RAFTER,  Mayor,  et  al. 
(Supreme  Court,  Equity  Term,  Niagara  County.    March  17,  1915.) 

1.  Municipal  Corporations  ^=»747 — Torts  of  Police  Officer — Liabilitt 

OF  City. 

Where  a  police  officer,  in  making  an  arrest,  uses  unnecessary  force 
amounting  to  an  assault,  the  victim  of  the  assault  has  no  remedy  against 
the  city,  but  must  look  to  the  officer  alone  for  compensation. 

[Rd.  Note. — For  other  cases,  see  Municipal  Corporations,  Cent  Dig.  |i 
1570-1577 ;    Dec.  Dig.  «=>747.1 

2.  Municipal  Corporations  ^=s>871 — "Gift  tq  an  Inoxvidual" — Judgmxnt 

Against  Office^ — Payment  by  City. 

A  direction  of  a  city  council  that  the  city  treasurer  pay  a  judgment 
rendered  against  a  police  officer  for  an  assault  committed  by  him  in  mak- 
ing an  arrest,  being  a  "gift  to  an  individnal,''  within  Const,  art  8,  {  10, 
prohibiting  such  gifts,  was  invalid,  notwithstanding  Home  Rule  Act 
(Laws  1913,  c.  247,  art.  2a)  §  20,  par.  5,  empowering  cities  to  pay  claims 
equitably  payable  by  the  cities,  though  not  constituting  obligations  le- 
gally binding  on   them. 

[Ed.  Note. — For  other  cases,  see  Municipal  Corporations,  Cent.  Dig.  § 
1817;   Dec.  Dig.  «©=»871. 

For  other  definitions,  see  Words  and  Phrases,  First  and  Second  Series, 
Individual.] 
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8.  Injunction  ^s»88— Patmsnt  of  Public  Monet— Reimbursement  fob  Ex- 
penses. 

Where  a  dty  council  has  ordered  that  a  police  officer  be  reimbursed  for 
his  tepenses  Incurred  In  defending  an  action  against  him  for  an  assault 
claimed  to  have  been  committed  In  the  course  of  public  duty,  the  court 
will  leave  It  to  the  city  treasurer's  discretion  whether  he  will  pay  such 
claim,  and  will  not  enjoin  him,  at  the  Instance  of  a  taxpayer,  from  paying 
same. 

[Ed.  Note.— For  other  cases,  see  Injunction,  Cent  Dig.  §  160;  Dec.  Dig. 

Action  by  Edward  A.  MoUnow  and  another  against  John  A.  Rafter, 
Mayor  of  North  Tonawanda,  and  others.     Decision  for  plaintiffs. 

Elias  Root,  of  North  Tonawanda,  for  plaintiffs. 
A.  F.  Premus,  of  Tonawanda  (James  P.  Lindsay,  of  North  Tona- 
wanda, of  counsel),  for  defendants. 

POUND,  J.  Defendant  Frank  X.  Kinzly  was  and  is  a  police  offi- 
cer of  the  city  of  North  Tonawanda.  Edward  Wiedman,  then  an 
infant,  by  guardian  ad  litem,  sued  him  in  the  Supreme  Court  in  June, 
1908,  for  an  assault.  Kinzly  sought  to  justify  on  the  ground  that 
the  force  complained  of  was  rightfully  and  necessarily  used  in  mak- 
ing a  lawful  arrest.  The  first  trial  of  the  action  resulted  in  a  ver- 
dict for  the  defendant.  Judgment  entered  thereon  was  reversed.  On 
the  second  trial  plaintiff  recovered  a  verdict  of  $250.  Judgment  en- 
tered thereon  was  also  reversed.  On  the  third  trial  plaintiff  recov- 
ered a  verdict  of  $100.  Judgment  was  entered  thereon  in  Niagara 
county  clerk's  office  on  February  20,  1914,  for  $531.92,  including  costs 
and  disbursements  of  three  trials  and  two  appeals. 

[1]  The  common  council  of  the  city  of  North  Tonawanda  has  di- 
rected that  an  order  be  drawn  in  favor  of  Kinzly  for  $596.92  to  pay 
this  judgment  for  $531.92  and  also  $40  for  legal  expenses  in  prepara- 
tion of  brief  on  appeal  and  $25  for  printing  appeal  book  and  brief  on 
appeal.  The  order  has  been  drawn  and  payment  demanded  from  the 
city  treasurer,  who  says  he  threatens  to  pay  the  same.  Plaintiffs 
bring  this  taxpayers'  action  to  restrain  the  payment  of  the  claim,  on 
the  ground  that  it  is  an  attempted  gift  of  city  money  to  an  individual, 
and  as  such  prohibited  by  section  10  of  article  8  of  the  Constitution 
of  the  state  of  New  York.  Defendants  make  no  claim  that  the  city 
is  legally  obligated  to  pay  the  judgment;  it  being  elementary  that 
police  officers  are  called  upon  to  answer  for  their  torts  in  connection 
with  the  preservation  of  the  peace,  the  same  as  any  other  citizen,  and 
that  Kinzly  took  the  risk  of  being  called  upon  to  defend  in  the  courts 
his  conduct  as  a  police  officer  when  he  assumed  the  duties  of  the 
position.  The  city  of  North  Tonawanda  would  be  going  beyond  its 
strict  legal  duty  to  pay  even  the  expenses  of  a  successful  defense  of 
a  police  officer  charged  with  assault  in  the  course  of  public  duty. 
When  the  officer  exceeds  the  use  of  necessary  and  reasonable  force  in 
making  an  arrest,  or  makes  an  unlawful  arrest,  he  ceases  to  act  on 
behalf  of  the  city,  and  assumes  the  entire  responsibility  himself.  Vic- 
tims of  his  rashness  have  no  civil  remedy,  except  against  the  individ- 
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ual,  and  have  no  right  to  look  to  the  city  for  compensation.  Donahue 
V.  Keeshan,  91  App.  Diy.  602,  87  N.  Y.  Supp.  144. 

[2]  But  it  is  urged  by  the  defendants  that  the  so-called  Home  Rule 
Act  (Laws  1913,  c.  247,  art.  2a)  §  20,  par.  5,  explicitly  provides  that 
a  city  "is  empowered  to  pay  *  *  *  claims  equitably  payable  by 
the  city,  though  not  constituting  obligations  legally  binding  on  it," 
and  that  equitably  this  judgment  against  Kinzly  is  a  claim  payable 
by  the  city.  The"  act  does  not  purport  to  enlarge  the  constitutional 
prohibition  against  giving  city  money  to  individuals,  and  it  specifically 
provides  that  the  city  "shall  have  no  power  to  grant  extra  compensa- 
tion to  any  public  officer,  servant  or  contractor." 

The  common  council  may  appropriate  this  money  for  this  purpose 
unless  it  is  "a  gift  to  an  individual."  As  to  whether  it  is  or  is  not 
"a  gift  to  an  individual"  depends  (1)  on  who  receives  the  money, 
and  (2)  what,  if  any,  moral  duty  equity  and  good  conscience  impose 
on  the  city  authorities  to  pay  such  individual.  The  payment  of  the 
Wiedman  judgment  by  the  city  at  this  time  would  essentially  be  a  pay- 
ment to  Wiedman,  and  in  no  sense  the  payment  of  expenses  incurred 
or  money  expended  by  Kinzly  as  a  public  officer.  It  is  not  claimed 
that  Kinzly  has  paid  the  judgment.  The  city  is  to  furnish  him  with 
the  money  to  pay  it,  and  this  action  might  be  sustained  on  the  theory 
that  the  payment  would  be  a  gift  to  Kinzly  himself,  because  he  might 
not  use  the  money,  if  he  received  it,  for  the  purpose  of  paying  Wied- 
man. Kinzly  offers,  however,  to  furnish  the  city  treasurer  with  a 
satisfaction  of  the  judgment  if  the  city  treasurer  will  pay  the  order, 
and  we  shall  assume  that  the  money  will  be  used  to  pay  the  judgment. 

The  fact  that  Wiedman's  judgment  is  against  a  police  officer  places 
the  city  under  no  obligation  to  pay  it.  The  city  is  neither  legally  nor 
equitably  bound  to  pay  judgments  against  police  officers.  It  has  al- 
ways been  the  rule  in  this  state  that  the  city  is  not  liable  for  the  acts 
of  police  officers  in  the  discharge  of  their  public  duties.  28  Cyc. 
1300. 

The  defendants*  doctrine  of  nonbinding  equitable  claims  under  the 
Home  Rule  Act,  if  applied  to  such  cases  as  this,  would  be  fraught 
with  many  dangers.  The  city,  being  under  no  legal  obligation  to  pay, 
could  not  be  compelled  to  pay  such  judgment.  If  it  might,  in  its 
discretion,  pay,  it  might  pay  A.,  and  refuse  to  pay  B,,  when  both  had 
recovered  damages  against  a  police  officer  for  assault  inflicted  in  the 
same  illegal  arrest.  It  might  pay  judgments  recovered  against  police 
officers  by  Attorney  X.,  and  refuse  to  pay  judgments  recovered  by  At- 
torney Y.  If  it  should  be  held  that  Wiedman  could  be  paid,  the  com- 
mon council  of  a  city  might,  in  its  discretion,  audit  such  claims  with- 
out suit. 

Equity  is  not  law  turned  upside  down.  It  would  be  immoral  for 
a  city  to  have  an  oversensitive  conscience  in  allowing  fancied  moral 
claims  against  it.  The  allowance  of  an  equitable  claim  against  a  city, 
as  distinguished  from  a  legal  claim,  suggests  in  the  main  the  waiver 
of  some  technical  defense,  such  as  the  failure  to  present  a  verified 
claim,  rather  than  the  recognition  or  creation  of  an  obligation  which 
the  law  says  is  fundamentally  a  claim  against  an  individual,  and  not 
in  any  sense  a  claim  against  the  city.    It  follows  that  Wiedman  has 
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no  claim  against  the  city,  and  that  to  take  the  city's  money  to  pay  him 
would  be  a  gift  to  him,  and  thus  inhibited  by  the  Constitution,  wheth- 
er the  money  passes  through  Kinzly's  hands  or  not. 

State  ex  rel.  Crow  v.  St.  Louis,  1-74  Mo.  125,  73  S.  W.  623,  61 
L.  R.  A.  593,  was  the  case  of  a  policeman  who,  pursuant  to  orders 
and  in  discharge  of  his  ciuty  to  prevent  and  remove  nuisances  in  the 
streets,  shot  at  a  mad  steer  in  the  street,  but,  though  using  due  care, 
hit  a  child,  for  which  judgment  was  recovered  against  him.  It  was 
held  that  the  city  might  reimburse  him  without  violating  a  constitu- 
tional provision  like  ours.  The  opinion  is  notable  as  a  specimen  of 
judicial  humor,  but  the  court  merely  holds,  in  principle,  that  a  police 
officer  may  be  reimbursed  for  necessary  expenses  incurred  in  remov- 
ing a  nuisance  from  a  public  street,  and  the  decision  is  not  in  con- 
flict with  the  views  above  expressed. 

[3]  There  remains  to  be  considered  whether  Kinzly  may  lawfully 
be  paid  his  expenses  incurred  in  defending  the  case.  It  does  not  ap- 
pear that  he  was  authorized  by  the  common  council  to  employ  coun- 
sel and  defend  the  case  at  the  expense  of  the  city;  but,  under  the 
Home  Rule  act  above  cited,  I  assume  that  the  coimcil  may.  now  ratify 
his  action  in  doing  so,  if  it  could  have  authorized  it  in  the  first  place. 
1  hesitate  to  hold  unnecessarily  that  the  Legislature  cannot  provide 
that  a  city  may  assume  the  necessary  expense  of  defending  a  police 
officer  who  is  sued  for  an  alleged  assault  claimed  to  have  been  com- 
mitted in  the  course  of  public  duty.  As  it  has  never  been  so  held,  I 
shall  not  restrain  the  payment  of  the  small  portion  of  this  claim  which 
relates  thereto,  leaving  it  to  the  city  treasurer  to  exercise  his  judg- 
ment thereon,  for  I  think  that,  in  this  case,  his  threats  of  paying  the 
claim  if  not  restrained  are  technical,  and  for  the  purpose  of  provok- 
ing this  action,  rather  than  indicative  of  a  purpose  to  waste  the  city's 
money  if  not  restrained. 

Prepare  decision  accordingly,  but  without  costs  to  either  party  as 
against  the  other. 


{im  App.  Div.  538) 

PEOPLE  ex  rel.  LOEVIN  et  al.  v.  GRIFFING,  Mayor. 

(Supreme  Court,  Appellate  Division,  Second  Department    March  12, 1915.) 

1.  Municipal  Cobfobai^ons  ^=>191 — Officers — Removal-— Boabd  of  Health 

— Cebtiobabi. 

Under  Code  Civ.  Proc.  {  2120,  providing  that  certiorari  may  Issue  to  re- 
view the  determination  of  a  body  or  officer  when  the  right  to  the  writ  Ifi 
expressly  conferred,  or  the  issue  thereof  expressly  authorized  by  statute, 
and  where  it  might  be  Issued  at  common  law  by  a  court  of  general  Juris- 
diction, and  the  right  to  the  writ  or  the  power  of  the  court  to  issue  it  has 
not  been  expressly  taken  away  by  a  statute,  the  Supreme  Court  may  is- 
sue certiorari  to  review  the  removal  of  members  of  the  board  of  health  of 
the  dty  of  New  Rochelle,  by  the  mayor,  acting  under  its  charter  (Laws 
1910,  c.  559,  f  33). 

[Ed.  Note.— For  other  cases,  see  Municipal  Corporations,  Cent  Dig.  ff 
525-529;   Dec.  Dig.  <S=»191.] 

2.  Cbbtiobabi  ^==>25 — ^Acxs  Reviewablb — "Exboutivb  Act." 

Where  a  statute  makes  no  provision  for  a  hearing,  but  confers  the 
power  of  removal  of  officers  subject  to  no  limitations,  except  the  require- 

^s>For  other  cues  Me  same  topic  &  KEY-NUMBER  in  all  Key-Numbered  Digests  A  iDdexes 
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ment  that  the  reasons  therefor  be  stated  in  writing  and  filed,  and  an  op- 
portunity for  explanation  given,  the  removal  is  an  "executive  act/'  and 
not  reviewable  by  certiorari. 

[Ed.  Note.~For  other  cases,  see  Certiorari,  Cent.  Dig.  S  38 ;   Dec.  Dig. 

3.  Municipal  Corporations  ^s>159— 'Reicoval  of  Officers — Review — "Ju- 

dicial Proceeding." 

New  Rochelle  charter  (Laws  1910,  c.  559)  §  83,  providing  that  the  mayor 
may  remove  any  appointive  officer  by  serving  written  charges  on  him  and 
giving  him  a  hearing,  at  which  all  the  testimony  in  the  matter  shall  be 
taken  under  oath  and  reduced  to  writing,  and  that  if  in  the  mayor's  judg- 
ment the  testimony  is  sufficient  he  may  remove  the  officer  and  file  all  the 
evidence,  together  with  his  signed  reasons  for  removal,  with  the  city 
clerk,  imports  written  charges  specifically  alleging  substantial  cause  for 
removal,  reasonable  notice  of  the  hearing,  permission  to  cross-examine 
witnesses  called  to  sustain  the  charges,  and  opportunity  to  be  heard  and 
produce  witnesses  in  defense,  and  a  just  judgment,  excluding  capricious  or 
arbitrary  action,  and  requiring  it  to  be  based  upon  substantial  cause,  and 
is  a  "judicial  proceeding,"  subject  to  review  by  the  Supreme  Court  by 
certiorari. 

[Ed.  Note. — For  other  cases,  see  Municipal  Corporations,  Cent  Dig.  SS 
350-356;    Dec.  Dig.  i8=»159. 

For  other  definitions,  see  Words  and  Phrases,  First  and  Second  Series, 
Judicial  Proceeding.] 

4.  Municipal  Corporations  ^s>159 — Officbes — ^Removai^-^Right  to  Heae- 

SNO. 

Under  such  charter,  the  service  of  written  charges  on  relators  on  June 
11th  at  8  p.  m.,  fixing  a  hearing  for  the  following  day  at  8  p.  m.,  and  a 
determination  of  removal  made  on  that  day,  and  the  filing  of  written  rea- 
sons on  tlie  following  morning  denying  an  adjournment  to  procure  wit- 
nesses, for  whom  subpoenas  could  not  be  Issued  on  the  12th,  denied  to 
relators  the  right  to  present  their  defense,  supported  by  witnesses  whose 
attendance  they  might  have  a  reasonable  time  to  procure  by  compulsory 
process,  so  that  the  court,  on  review,  could  determine  whether  substantial 
cause  for  removal  had  been  shown,  for  which  reason  the  order  of  removal 
would  be  annulled. 

[Ed.  Note. — For  other  cases,  see  Municipal  Corporations,  Cent  Dig.  U 
350-356;    Dec  Dig.  <S=>159.1 

Certiorari  by  the  People,  on  the  relation  of  Leopold  Loevin  and 
another,  to  review  a  determination  of  Edward  Stetson  Griffing,  as 
Mayor  of  the  City  of  New  Rochelle,  removing  relators  from  their 
positions  as  Health  Commissioners.  Determination  annulled,  and 
new  trial  directed. 

See,  also,  164  App.  Div.  529,  150  N.  Y.  Supp.  209. 

Argued  before  JENKS,  P.  J.,  and  BURR,  THOMAS,  STAPLE- 
TON,  and  RICH,  JJ. 

Walter  G.  C.  Otto,  of  New  Rochelle,  for  relators. 
Edward  W.  Davidson,  of  New  Rochelle,  for  respondent 

STAPLETON,  J.  The  relators  were  commissioners,  members  of 
the  board  of  health  of  the  city  of  New  Rochelle.  They  were  appointed 
by  the  mayor  for  fixed  terms  and  served  without  compensation.  Chap- 
ter 559,  art.  26,  Laws  of  1910.  The  power  of  removal  from  the  offices 
held  by  them  is  controlled  by  section  33  of  the  law  cited.    It  reads : 

"Bxcept  as  otherwise  provided  In  this  act  for  the  board  of  education,  the 
mayor  may  remove  any  appointive  officer  in  the  following  manner:  The  mayor 
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shall  serve  written  dmrges  apon  the  officer  and  shall  give  him  a  hearing  at 
whU:h  all  the  testimony  In  the  matter  shall  be  taken  under  oath  and  reduced 
to  writing.  If  In  the  judgment  of  the  mayor  such  testimony  Is  sufficient  to 
warrant  the  removal  of  the  officer,  the  mayor  may  remove  the  officer  and  shall 
file  all  the  evidence  together  witU  his  written  detailed  reasons  for  the  re- 
moval, signed  by  him,  in  the  office  of  the  dty  clerk." 

The  relators  were  removed  by  his  honor,  the  mayor,  purporting 
to  act  in  obedience  to  the  law.  They  applied  for  a  writ  of  certiorari, 
which  was  issued.  A  return  was  made,  and  the  proceeding  is  here 
to  be  heard. 

[1]  The  primary  question  presented  for  determination  is  whether 
this  is  a  case  where  the  writ  may  issue.  It  is  conceded  that  the  right 
to  the  writ  is  not  expressly  conferred,  and  that  the  issuance  thereof  is 
not  expressly  authorized  by  a  statute.  The  only  other  assumption  upon 
which  it  can  be  issued  is  if  it  were  issuable  at  common  law ;  and  it  is 
also  conceded  that,  if  the  right  to  issue  it  existed  at  common  law,  the 
power  of  the  court  to  exercise  that  right  is  not  expressly  taken  away 
by  statute.  Code  of  Civil  Procedure,  §  2120;  Matter  of  Fitch,  147  N. 
Y.  334.  41  N.  E.  699;  People  ex  rel.  Mayor  v.  Nichols,  79  N.  Y. 
582,  588. 

[2]  If,  under  the  statute  quoted,  the  act  of  removal  is  solely  an  ex- 
ecutive act,  it  is  unreviewable.  People  ex  rel.  Kennedy  v.  Brady,  166 
N.  Y.  44,  47,  59  N.  E.  701.  If  it  is  judicial  in  its  character,  it  "is 
subject  to  review  by  a  writ  of  certiorari  issued  by  the  Supreme  Court 
in  the  exercise  of  its  superintending  power  over  inferior  tribunals  and 
.persons  exercising  judicial  functions."  People  ex  rel.  The  Mayor  v. 
Nichols,  supra.  Where  a  statute  makes  no  provision  for  a  hearing,  but 
confers  the  power  of  removal,  subject  to  no  limitation,  except  the 
requirement  that  the  reasons  therefor  be  stated  in  writing  and  filed, 
and  an  opportunity  for  explanation  given,  the  act  of  removal  is  execu- 
tive. People  ex  rel.  Kennedy  v.  Brady,  supra.  Similar  determinations 
were  made  where  the  mayor  of  a  ci^  was  authorized  to  remove  a 
police  commissioner  "for  any  cause  deemed  sufficient  to  himself,"  and 
where  no  hearing  was  provided  by  express  language  (People  ex  rel. 
Gere  v.  Whitlock,  92  N.  Y.  191,  198),  and  in  a  case  where  the  statute 
reads: 

"If  a  charge  be  made  by  any  person  against  any  member  of  the  police  force 
that  he  is  incompetent  or  has  been  guilty  of  neglect  of  duty,  misconduct  in 
his  oifice,  or  of  conduct  unbecoming  a  police  officer,  the  charge  must  be  put  in 
writing  in  the  form  required  by  the  rules  of  the  police  department  and  a  copy 
thereof  must  be  served  upon  the  accused  officer.  It  is  then  the  duty  of  the 
commissioner  to  hear,  try  and  determine  the  charge  according  to  the  rules  of 
the  police  department.  ♦  ♦  ♦  If  the  accused  officer  shall  be  found  guilty 
of  the  charge  made  against  him,  the  commissioner  may  *  •  «  dismiss 
him  from  the  police  force.  *  *  *  The  decision  of  the  commissioner  shall 
be  final  and  conclusive  and  not  subject  to  review  by  any  court**  People  ex 
rel.  Graveline  v.  Ham,  59  App.  Div.  314.  69  N.  Y.  Supp.  683 ;  People  ex  rel. 
Miller  v.  Peck,  73  App.  Div.  89,  76  N.  Y.  Supp.  328. 

[3]  Where  a  statute  requires,  before  removal,  as  it  does  in  this  case, 
written  charges,  a  hearing  thereof,  sworn  testimony  reduced  to  writ- 
ing, and  judgment  as  to  the  sufficiency  of  the  testimony  to  warrai/t 
removal,  provision  is  made  for  a  proceeding  judicial  in  character. 
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People  ex  rel.  Weston  v.  McClave,  123  N.  Y.  512;  People  ex  rel. 
Mayor  v.  Nichols,  supra.  In  People  ex  rel.  Hayes  v.  Waldo,  212  N. 
Y.  156, 170,  105  N.  E.  961, 966,  the  court  said : 

"When  by  statute  or  by  implication  of  law  the  power  of  removal  can  only 
be  exercised  for  cause  or  after  a  hearing  the  proceeding,  although  an  exer- 
cise of  an  administrative  power  is  Judicial  In  its  nature,  and  as  a  necessary 
consequence  It  is  subject  to  review  by  certiorari." 

Such  provision  for  a  hearing  imports  written  charges  specifically 
alleging  substantial  cause  for  removal,  reasonable  notice  of  the  hear- 
ing, permission  to  cross-examine  witnesses  called  to  sustain  the  charg- 
es, an  opportunity  to  be  heard  and  to  produce  witnesses  in  defense,  and 
a  just  judgment.  People  ex  rel.  Mayor  v.  Nichols,  supra;  Matter  of 
Reddy,  148  App.  Div.  725,  727,  132  N.  Y.  Supp.  937. 

The  defendant  asserts  that,  in  the  statutes  heretofore  considered  in 
decisions  pronouncing  removal  proceedings  judicial  in  character,  the 
words  "for  cause,"  or  some  words  of  similar  import,  appeared,  and 
that  the  omission  of  such  words  from  this  statute  is  significant,  and 
fatal  to  the  contention  of  the  relator.  We  disagree  with  him.  To 
agree  with  him  would  render  meaningless  the  requirement  that  written 
charges  be  preferred  and  that  a  hearing  be  conducted  with  prescribed 
judicial  incidents.  Some  of  the  citations  we  have  made  show  that 
when  the  Legislature  intended  to  provide  for  a  hearing  simply  to 
enlighten  the  judgment  and  satisfy  the  conscience  of  the  removing 
power  it  clearly  manifested  its  design,  and  when  it  wished  to  leave 
the  power  of  removal  untrammeled  by  a  proceeding  *f or  judicial  review 
it  was  not  less  happy  in  lucidity  of  expression. 

The  mayor  has  not  unlimited  discretion,  without  the  guidance  of 
evidence  or  law.  He  cannot  act  capriciously  or  arbitrarily.  He  must 
act  in  accordance  with  the  established  practice  in  such  hearings.  His 
judgment  must  be  based  upon  sufficient  evidence  of  the  existence  of 
some  actual  and  substantial  cause  for  removal  from  public  office. 
We  conclude  that  the  statute  accorded  the  relators  the  right  of  a  ju- 
dicial hearing  and  that  the  determination  of  the  mayor  is  subject  to 
review. 

[4]  The  remaining  question  is:  Should  the  determination  be  con- 
firmed? The  relators  were  charged  with  conducting  the  hearing  of 
charges  against  the  health  officer  of  the  city  in  an  inefficient  and  im- 
proper manner,  rendering  the  proceedings  a  farce  and  tending  to  bring 
ridicule  and  reproach  upon  the  city  government.  They  were  specifical- 
ly charged  with  permitting  the  counsel  for  the  accused  to  travesty  the 
proceedings  by  boisterous  and  flippant  conduct,  and  to  insult,  during 
its  course,  one  of  the  commissioners  and  the  mayor  himself,  who  was 
present  as  a  witness,  by  addressing  them  opprobriously. 

The  relators  were  authorized  to  remove  the  health  officer  for  cause. 
Chapter  559,  §  385,  Laws  1910.  They  were  examining  charges  against 
him  when  the  offense  with  which  they  were  charged  was  committed. 
Assuming,  without  deciding,  that  a  cause  for  removal  from  office  was 
stated  in  the  written  charges,  the  relators,  nevertheless,  were  entitled 
to  a  reasonable  opportunity  to  be  heard  and  to  a  reasonable  time  with- 
in which  to  produce  witnesses  in  their  defense. 
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The  written  charges  were  served  on  the  accused  on  the  11th  day  of 
June,  1914,  at  8  o'clock  p.  m.  The  hearing  was  fixed  for  the  12th  of 
June,  1914,  at  8  o'clock  p.  m.  The  determination  to  remove  was  made 
on  the  same  day,  and  the  written  detailed  reasons  were  filed  in  the 
city  clerk's  office  the  following  morning.  The  relators  asked  for  an 
adjournment  to  procure  witnesses.  They  sought  subpoenas.  The 
mayor  was  not  in  the  city  during  the  greater  part  of  the  day  of  June 
12th,  and  subpoenas  could  not  be  issued.  The  mayor,  misapprehending 
the  nature  of  the  proceeding,  proclaiming  it  to  be  a  matter  o^  good 
business  and  good  government,  and  announcing  that  witnesses  could 
not  change  matters  within  his  own  knowledge,  denied  the  application, 
proceeded  with  the  hearing,  and  removed  the  relators. 

We  think  the  accused  were  entitled  to  present  their  defense,  and 
support  it  by  witnesses  whose  attendance  they  should  have  had  a  rea- 
sonable time  to  procure  by  compulsory  process,  if  necessary,  so  that 
the  court,  on  review,  could  determine  whether  substantial  cause  for 
removal  had  been  legitimately  proved.    See  Matter  of  Reddy,  supra. 

The  determination  is  annulled,  and  a  new  hearing  directed,  with 
$50  costs  to  the  relators  to  abide  the  event.    All  concur. 


(166  App.  Dlv.  497) 

KENNY  V.  UNION  RY.  CO.  OF  NEW  YORK  CITY. 

(Supreme  Court,  Appellate  Division,  Third  Department    March  3,  1016.) 

1.  Master  and  Servant  €=»87%,  New,  vol.  16  Key-No.  Series— Compensation 

FOE  Death  —  PRocuMNa  Employment  by  False  Statements  —  "Em- 
ployer**— "Employ^.'* 

Under  Workmen's  Compensation  Law  (Consol.  Laws,  c.  67 ;  Laws  1913, 
a  816)  §  3,  defining  "employer/'  as  used  in- that  act,  as  meaning  a  person, 
corporation,  etc.,  employing  workmen  in  hazardous  employments,  and  "em- 
ploy§*'  as  meaning  a  person  engaged  in  a  hazardous  employment  In  the 
service  of  an  employer,  compensation  was  recoverable  for  the  death  of 
an  employ^  engaged  in  a  hazardous  employment,  though  he  procured  the 
employment  by  means  of  a  false  statement  in  writing,  within  Penal  Law 
(Consol.  Laws,  c.  40)  f  939,  making  It  a  misdemeanor  to  so  procure  em- 
ployment, the  false  representation  having  In  no  way  related  or  contributed 
to  the  cause  of  death,  as  the  right  to  compensation  depends  on  the  ex- 
istence of  the  relation  of  employer  and  employ^,  and  it  does  not  matter 
whether  the  employment  is  under  a  valid  contract,  or  under  one  voidable 
at  the  election  of  the  employer. 

[Ed.  Note.— For  other  definitions,  see  Words  and  Phrases,  First  and 
Second  Series,  Employer;   Employ^.] 

2.  Master  and  Servant  «=5>87%,  New,  vol.  16  Key-No.  Series— Compensation 

FOR  Death — Liability. 

Where,  under  the  Workmen's  Compensation  Law,  an  employer  fur- 
nishes satisfactory  proof  to  the  Workmen's  Compensation  Commission  of 
its  financial  ability  to  pay  the  required  compensation,  and  deposits  se- 
curities required  by  the  Commission  to  secure  its  liability  to  pay  such 
compensation,  and  thereupon  becomes  its  own  insurance  carrier,  it  thereby 
obtains  no  immunity  or  exemption  from  liability  for  the  payment  of  com- 
pensation, which  would  appertain  to  a  stock  corporation  or  mutual  as- 
sociation, had  it,  instead  of  the  employer,  been  the  insurance  carrier. 
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3.  Master  and  Servant  «=»250%,  New,  voL  16  Key-No.  Series— Workmen's 
Compensation  Commission — Review  of  Decisions — Necessity  of  Ex- 
ceptions. 

Under  Workmen's  Compensation  Law,  f  68,  providing  that  the  Work- 
men's Compensation  Commission,  In  conducting  a  hearing  shall  not  be 
bound  by  common-law  or  statutory  rules  of  evidence,  or  by  technical  or 
formal  rules  of  procedure,  except  as  therein  provided,  but  that  it  may 
make  an  investigation  or  inquiry,  or  conduct  a  hearing,  in  such  manner 
as  to  ascertain  the  substantial  rights  of  the  parties ;  section  20,  providing 
tiiat,  in  making  or  denying  an  award,  it  shall  make  and  file  condLusions  of 
fact  and  rulings  of  law,  and  that  its  decision  shall  be  final  as  to  aU  ques- 
tions of  fact,  and  except  as  provided  in  section  23  as  to  all  questions  of 
law ;  and  section  23,  authorizing  appeals,  and  providing  that  appeals  shall 
be  heard  In  a  summary  manner,  and  have  precedence  over  all  other  civil 
cases — exceptions  to  the  Commission's  findingB  of  fact  or  conclosion  of 
law  are  not  necessary  to  a  review  of  Its  decisions,  as  the  procedure  is  in- 
tended to  be  simple  and  without  unnecessary  delay  or  useless  formality, 
and  there  is  no  statute  or  rule  of  court  requiring  the  filing  of  exceptions 
or  the  stating  of  the  grounds  of  appeal  in  the  notice  of  appeal. 

Appeal  from  State  Workmen's  Compensation  Commission. 

In  the  matter  of  the  claim  of  Elizabeth  Kenny  against  the  Union 
Railway  Company  of  New  York  City  for  compensation  mider  the 
Workmen's  Compensation  Law  for  the  death  of  John  J.  Kenny.  From 
a  decision  and  award  of  the  State  Workmen's  Compensation  Commis- 
sion, the  Railway  Company  appeals.    Affirmed. 

Argued  before  SMITH,  P.  J.,  and  KELLOGG,  LYON,  HOW- 
ARD, and  WOODWARD,  JJ. 

James  L.  Quackenbush,  of  New  York  City  (John  Montgomery,  of 
New  York  City,  of  counsel),  for  appellant  employer  and  insurance 
carrier. 

Thomas  J.  O'Neill,  of  Yonkers,  N.  Y.,  for  respondent  Kenny. 

Jeremiah  F.  Connor,  of  New  York  City,  and  Egbert  E.  Woodbury, 
Atty.  Gen.  (Claude  T.  Dawes,  Deputy  Atty.  Gen.,  of  counsel),  for  re- 
spondent State  Workmen's  Compensation  Commission. 

LYON,  J.  This  is  an  appeal  permitted  by  section  23  of  the  Work- 
men's Compensation  Law  (Consol.  Laws,  c.  67;  Laws  of  1913,  c.  816, 
re-enacted  and  amended  by  Laws  of  1914,  c.  41,  and  amended  by  Laws 
of  1914,  c.  316)  by  the  Union  Railway  Company  from  a  decision  and 
award  of  the  State  Workmen's  Compensation  Commission,  awarding, 
compensation  to  the  widow  and  two  children  of  John  J.  Kenny ,^  de- 
ceased. 

[1]  Deceased,  who  had  been  working  for  upwards  of  three  months- 
as  a  conductor  upon  an  electric  street  surface  car  of  the  Union  Rail- 
way Company,  sustained  accidental  injuries  September  21,  1914,  re- 
sulting in  his  death  that  day.  The  railway  company,  which  was  its 
own  insurance  carrier,  contested  its  liability  to  make  payment  of 
the  award  upon  the  ground  that  the  relation  of  employer  and  employe 
did  not  exist  between  the  company  and  deceased  at  the  time  of  the 
happening  of  the  accident,  for  the  reason  that  deceased  i  had  made 
written  application  for  employment  by  said  railway  company  in  May, 
1914,  by  aid  of  which  he  had  obtained  employment,  in  which  applica- 
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tion  he  had  falsely  and  fraudulently  stated,  in  violation  of  section  939 
of  the  Penal  Law,  that  he  was  unmarried  and  had  not  been  employed 
on  any  railroad.  Concededly  deceased,  at  the  time  of  making  such 
application,  was  married  and  had  two  children,  and  had  been  em- 
ployed by  the  Yonkers  Railroad  Company  as  a  conductor  from  Jan- 
uary, 1912,  until  the  spring  of  1913,  a  period  of  about  one  year  and 
two  months,  and  had  been  discharged  by  that  company  for  failure  to 
ring  up  fares.  Section  939  of  the  Penal  Law  provided  so  far  as  ma- 
terial to  be  considered  here,  that: 

**A  person  who  obtains  employment  •  •  •  by  •  •  •  aid  ♦  •  • 
of  any  false  statement  in  writing  as  to  his  •  •  •  previous  employment 
•    •    •    is  guilty  ol*a  misdemeanor." 

The  railway  company  conceded  upon  the  hearing  before  the  Com- 
mission that  in  employing  men  it  made  no  distinction  between  married 
and  single  men,  and  that  it  would  not  have  rejected  deceased  had  he 
stated  that  he  was  a  married  man;  but  its  counsel  stated  upon  the 
trial  that,  had  the  company  known  the  facts,  it  would  most  likely  have 
rejected  him  for  saying  that  he  was  single  when  he  was  married,  and 
one  of  the  superintendents  of  the  railway  company  testified  that  it 
would  not  have  employed  deceased  had  it  known  that  he  had  been 
employed  by  the  Yonkers  Railroad  Company  and  discharged. 

The  counsel  for  the  railway  company  offered  in  evidence  applica- 
tions claimed  by  said  counsel  to  have  been  made  by  decedent  to  the 
Yonkers  Railroad  Company  and  to  the  Union  Railway  Company.  The 
examination  made  by  the  members  of  the  Commission  of  the  alleged 
signatures  of  decedent  to  both  instruments,  photographic  copies  of 
which  applications  are  contained  in  the  record,  fully  justified  the  doubt 
expressed  by  the  chairman  of  the  Commission  as  to  the  signatures 
having  been  made  by  the  same  man,  and  hence  warranted  the  Com- 
mission in  holding  as  matter  of  fact  that  the  contestant  had  not  sat- 
isfactorily established  the  making  by  decedent  of  the  alleged  appli- 
cation containing  the  false  statements.  Such  holding  would  of  itself 
have  justified  the  Commission  in  disregarding  the  objections  made 
by  the  railway  company  to  the  allowance  of  compensation  to  the 
widow  and  children  of  deceased,  and  would  have  been  conclusive. 
Passing  this,  however,  and  conceding  that  the  false- statements  were 
in  fact  made  by  the  deceased,  we  think  the  award  should  be  confirmed. 

There  is  no  merit  in  th^  contention  of  the  railway  company  that 
it  was  not  an  employer,  and  the  deceased  not  an  employe,  within  the 
meaning  of  the  Workmen's  Compensation  Law,  at.  the  time  he  re- 
ceived the  fatal  injuries.  Section  3  of  that  statute  defines  employer 
and  employe  as  follows: 

"3.  •Employer'  •  •  ♦  means  a  •  •  ♦  corporation,  employing  work- 
men in  hazardous  employments.    •    •    • 

"4.  'Employ^*  means  a  person  who  is  engaged  In  a  hazardous  employ- 
fiient  in  the  service  of  an  employer." 

Employment  in  the  operation  of  an  electric  street  railway  is  speci- 
fied in  the  act  as  a  hazardous  employment. 

While  the  relation  of  employer  and  employe  as  defined  by  the  stat- 
ute must  have  existed  at  the  time  deceased  sustained  the  injury,  it 
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matters  not  whether  the  employment  was  under  a  contract  concededly 
valid  as  to  both  parties,  or  under  a  contract  voidable  at  the  election 
of  the  employer,  or  whether  the  liability  of  the  employer  for  wages 
was  fixed  or  determinable  under  quantum  meruit.  The  vital  question 
is  whether  the  relation  of  employer  and  employe  existed  between  de- 
ceased and  the  railway  company;  and,  the  facts  being  conceded,  the 
question  is  one  of  law.  Liability  tinder  section  939  of  the  Penal  Law 
is  based  upon  the  fact  of  the  person  being  in  fact  an  employe,  and 
having  obtained  employment  by  aid  of  the  false  statement.  The  Com- 
pensation Law  does  not  except  ^rom  its  benefits  employes  who  have 
obtained  employment  in  violation  of  this  provision  of  the  Penal  Law. 
The  Compensation  Law  is  not  to  be  read  into  the  contract  of  employ- 
ment, as  forming  a  part  of  it,  and  as  dependent  for  its  enforcement 
upon  the  validity  of  the  contract  of  employment.  Although  making  the 
false  statements  constituted  a  misdemeanor,  they  did  not  render  the 
contract  of  employment  void,  but  at  most  voidable  at  the  election  of 
the  employer,  which  it  at  no  time  saw  fit  to  exercise. 

The  false  representations  in  no  way  related  or  contributed  to  the 
cause  of  death.  The  plain  purpose  of  the  statute  was  to  provide  com- 
pensation to  an  employe  for  an  accidental  personal  injury,  and  to  the 
family  of  an  employe  who  has  suffered  death  as  the  result  of  such 
injury  sustained  by  the  employe  arising  out  of  and  in  the  course  of 
such  employment  "without  regard  to  fault  as  a  cause  of  such  injury," 
with  the  two  specified  exceptions  of  "where  the  injury  is  occasioned 
by  the  willful  intention  of  the  injured  employe  to  bring  about  the  injury 
or  death  of  himself  or  another,  or  where  the  injury  results  wholly 
from  the  intoxication  of  the  injured  employe  while  on  duty."  Con- 
cededly the  injury  was  wholly  accidental,  and  neither  exception  applies. 

In  the  case  of  Hart,  Adm'x,  v.  N.  Y.  C.  &  H.  R.  R.  R.  Co.,  205  N. 
Y.  317,  98  N.  E.  493,  which  was  an  action  brought  to  recover  dam- 
ages for  the  death  of  plaintiff's  intestate,  alleged  to  have  been  caused 
by  negligence  attributable  to  defendant,  deceased  had  obtained  employ- 
ment with  defendant  by  falsely  representing  in  writing  that  he  was 
over  21  years  of  age,  thereby  evading  a  rule  of  the  defendant  forbid- 
ding the  employment  of  minors.  While  misrepresentation  as  to  age 
was  not  punishable  under  section  939  of  the  Penal  Law,  nevertheless 
the  plaintiff  obtained  the  employment  in  which  he  was  injured,  by 
means  of  such  false  representation. 

The  court  held  that,  while  the  misrepresentation  of  the  deceased 
affected  the  contract  of  employment  in  the  sense  that  it  made  it  void- 
able, it  did  not  affect  the  relation  of  master  and  servant  with  respect 
to  the  former's  obligation  under  the  statute  respecting  the  safety  of 
persons  serving  it.  "Notwithstanding  that  the  deceased  by  his  mis- 
representation evaded  the  rule  of  the  defendant  forbidding  the  em- 
ployment of  minors,  he  was  actually  in  its  service,  and  therefore  was 
entitled  to  the  protection  of  an  employe  accorded  by  the  law."  In  the 
case  of  Galveston,  H.  &  S.  Ry.  Co.  v.  Harris,  48  Tex.  Civ.  App.  434, 
107  S.  W.  108,  it  was  held  that  the  fact  that  a  brakeman  falsely  stated 
in  securing  his  position  that  he  had  never  had  any  litigation  with  the 
railroad  company,  while  ground  for  the  rescission  of  his  contract,  did 
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not  render  such  contract  absolutely  void,  or  terminate  the  relation  of 
master  and  servant  existing  at  the  time  of  the  injury. 

[2]  The  Union  Railway  Company  was  its  own  "insurance  car- 
rier," having  furnished  satisfactory  proof  to  the  Commission  of  its 
financial  ability  to  pay  the  required  compensation,  and  having  deposited 
the  securities  required  by  the  Commission  to  secure  its  liability  to  pay 
the  same.  However  it  thereby  obtained  no  immunity  or  exemption 
from  liability  for  the  payment  of  compensation  which  would  appertain 
to  a  stock  corporation  or  mutual  association,  had  it,  instead  of  the 
railway  company,  been  the  insurance  carrier. 

The  action  of  the  Commission  in  this  case  is  consistent  with  the 
general  scope  of  the  Workmen's  Compensation  Law  as  recommended 
in  the  able  and  exhaustive  report  of  the  Wainwright  Commission 
made  to  the  Legislature  of  1910  upon  which  the  act  was  founded. 
The  plain  purpose  of  the  statute  was  to  make  the  risk  of  accident  one 
of  the  industry  itself,  to  follow  from  the  fact  of  the  injury,  and  hence 
that  compensation  on  account  thereof  should  be  treated  as  an  element 
in  the  cost  of  production,  added  to  the  cost  of  the  article  and  borne 
by  the  community  in  general.  That  the  statute  might  be  general  in  its 
scope,  provision  was  made  to  provide  compensation  for  every  acci- 
dental personal  injury  to  an  employe  arising  out  of  and  in  the  course  of 
such  emplo3mient,  with  the  two  exceptions  before  specified. 

[3]  The  respondent  contends,  however,  that  in  order  properly  to 
have  brought  the  decision  of  the  Commission  before  us  for  review, 
the  appellant  should  have  filed  exceptions  to  the  findings  of  fact  or 
conclusions  of  law.  This  was  not  necessary.  The  act  provides  (sec- 
tion 68)  that  the  Commission  in  conducting  a  hearing  shall  not  be 
bound  by  common  law  or  statutory  ruleis  of  evidence,  or  by  technical 
or  formal  rules  of  procedure,  except  as  in  the  act  provided,  but  that 
the  Commission  may  make  such  investigation,  or  inquiry,  or  conduct 
the  hearing  in  such  manner  as  to  ascertain  the  substantial  rights  of 
the  parties ;  that  (section  20)  in  making  or  denying  an  award  the  Com- 
mission shall  make  and  file  a  statement  of  its  conclusions  of  fact  and 
rulings  of  law;  that  the  decision  of  the  Commission  shall  be  final 
as  to  all  questions  of  fact,  and  except  in  case  of  appeal  to  this  court, 
final  as  to  all  questions  of  law ;  and  that  (section  23)  such  appeal  shall 
be  heard  in  a  summary  manner,  and  shall  have  precedence  in  this  court 
over  all  other  cases.  There  is  no  provision  of  the  statute  or  rule  of 
this  court  requiring  the  filing  of  exceptions,  or  as  in  England  and  in 
some  of  the  states,  that  the  grounds  of  appeal  be  stated  in  the  notice 
of  appeal ;  but  it  was  intended  that  the  procedure  both  before  the  Com- 
mission and  in  this  court  should  be  simple  and  without  unnecessary 
delay  or  useless  formality,  and  that  until  otherwise  provided  the  ap- 
peal to  this  court  should  bring  up  the  whole  case,  to  be  heard  upon 
the  record  of  the  Commission  and  the  briefs  and  arguments  submitted 
by  the  respective  parties. 

The  decision  and  award  of  the  Commission  should  be  affirmed.  All 
concur. 
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GRACE  V.  TOWN  OF  NORTH  HEMPSTEAD. 

(Supreme  Court,  Appellate  Division,  Second  Department    February  26,  1915.) 

1.  Navigable  Waters  <@=936 — Land  undeb  Bat — Patent. 

The  patent  of  1685  to  the  town  of  Hempstead,  which  describes  part  of 
the  boundary  as  running  north  *'to  the  Sound  or  East  River  and  so  round 
the  points  of  the  necks  till  it  comes  to  Hempstead  Harbour,"  conveyed 
the  land  under  the  water  of  Manhasset  Bay  which  lies  between  the  point 
where  the  line  strikes  the  Sound  and  Hempstead  Harbor. 

[Ed.  Note. — For  other  cases,  see  Navigable  Waters,  Cent.  Dig.  {{  180- 
200;  Dec.  Dig.  «=o36.1 

2.  Navigable  Watebs  ^=»36— Land  undeb  Bat — Patent. 

The  New  Netherlands  patent  of  1644  to  the  town  of  Hempstead,  which 
granted  a  certain  quantity  of  land  extending  from  the  Bast  River  to  the 
South  Sea,  with  all  the  havens,  harbors,  rivers,  creeks,  and  other  ap- 
purtenances, conveyed  the  land  under  the  water  of  Manhasset  Bay. 

[Ed.  Note.— For  other  cases,  see  Navigable  Waters,  Cent  Dig.  i§  180- 
200;   Dec.  Dig.  <S=>3e.] 

3.  Fisn  ^=>S — Gbant  op  Rights — Dutch  Law. 

Under  the  Dutch  law  in  force  in  1644,  a  common  right  in  the  lands  un- 
der rivers  and  harbors,  including  the  right  of  fishing,  could  be  granted  by 
the  government  to  private  individuals 

[Ed.  Note. — For  other  cases,  see  Fish,  Cent.  Dig.  fS  8,  4,  6-8;  Dea  Dig. 
«=s>3.] 

4.  Navioablb  Watebs  ^=»36 — Ownebship  of  Bat — Constbttgtion  of  Patent 

— Extbinsic  Evidence. 

Since  the  law  permitted  a  grant  of  the  land  under  the  waters  of  a  bay, 
and  the  right  to  the  shellfish  in  such  water  was  a  valuable  one,  and  the 
patent  had  always  been  construed  by  the  town  and  by  the  Attorney  Gen- 
eral to  include  the  land  under  the  water,  it  will  not  be  presumed  that  the 
recorded  patent  of  1644  from  New  Netherlands  to  the  town  of  Hempstead 
1b  a  translation,  and  that  the  grant  of  the  harbors  and  rivers  was  er- 
roneously inserted. 

[Ed.  Note.— For  other  cases,  see  Navigable  Waters,  Cent.  Dig.  §}  180- 
200;    Dec.  Dig.  <S=>36.1 

Appeal  from  Trial  Term,  Kings  County. 

Action  by  Lillius  Grace  against  the  Town  of  North  Hempstead  to 
determine  a  claim  to  real  property.  Judgment  for  defendant  upon  a 
directed  verdict,  and  plaintiff  appeals.    Affirmed. 

Argued  before  JENKS,  P.  J.,  and  THOMAS,  CARR,  RICH,  and 
PUTNAM,  JJ. 

Henry  A.  Uterhart,  of  New  York  City,  for  appellant 
M.  Linn  Bruce,  of  New  York  City,  for  respondent. 

PUTNAM,  J.  This  is  a  proceeding  to  determine  the  title  to  the 
land  beneath  the  waters  of  Manhasset  Bay,  formerly  called  Cow 
Bay,  a  narrow  harbor  on  the  north  shore  of  Long  Island.  It  lies  be- 
tween Great  Neck  and  Manhasset  Neck  (formerly  Cow  Neck),  and  is 
entered  between  Hewlett  Point,  on  Great  Neck,  and  Barker  Point,  on 
Manhasset  Neck.     It  is  a  mile  wide  at  the  entrance,  and  runs  in- 

^=:»For  other  cases  see  same  topic  A  KEY-NUMBER  In  all  Key-Numbered  Digests  A  Indexes 
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land  upwards  of  three  miles.     The  position  with  reference  to  the 
neighboring  necks  and  bays  is  shown  on  this  diagram: 


On  the  easterly  side,  Plum  Point,  extending  out  to  the  south,  forms 
a  sheltered  tidal  harbor,  sometimes  called  Plum  Harbor,  often  resort- 
ed to  by  small  vessels  from  the  Sound.  The  bay  is  also  a  natural 
ground  for  the  growth  .of  shellfish.  Plaintiff's  lands  are  along  the 
westerly  side  of  Manhasset  Bay,  about  a  mile  and  a  half  from  -the 
Sound.  This  action  involves  the  title  to  about  seven  acres  fronting 
on  plaintiff's  upland,  and  out  in  the  bay  beyond  the  mean  low-water 
line. 

Plaintiff  relies  on  a  state  grant  by  the  commissioners  of  the  land 
office,  made  June  24,  1912.  Defendant,  as  successor  to  the  original 
town  of  Hempstead,  from  which  North  Hempstead  was  set  off  by 
Laws  1784,  c.  21  (North  Hempstead  v.  Hempstead,  2  Wend.  112), 
claims  to  own  the  waters  and  bed  of  this  bay  by  colonial  grants,  first 
from  the  Dutch  Governor,  William  Kieft,  in  1644,  and  later  from 
Col.  Dongan,  the  English  colonial  governor,  in  1685. 

Both  sides  having  moved  for  direction  of  a  verdict,  the  court  grant- 
ed defendant's  motion,  and  directed  a  verdict  in  its  favor. 
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[1]  The  Dongan  patent  or  charter  of  April  17,  1685,  confirmed  to 
the  "patentees  and  their  associates,  their  heirs,  successors  and  assigns 
all  the  privileges  and  immunities  belonging  to  a  town  within  this  gov- 
ernment."   It  thus  described  the  grant: 

"Whereas  there  is  a  certain  town  in  Queens  County  caUed  and  known  by 
the  name  of  Eempatead  upon  Long  Island^  situate,  lying  and  being  on  the 
South  side  of  the  Or  eat  Plains  having  a  certain  tract  of  land  thereunto  be- 
longing, the  bounds  whereof  begin  at  a  marked  tree  standing  at  the  head  of 
Matheto  GarreVs  bay  and  so  running  from,  thence  upon  a  direct  South  line 
due  South  to  the  main  sea,  and  from  the  said  tree  a  direct  North  line  to  the 
sound  or  east  river  and  so  round  the  points  of  the  necks  tiU  it  comes  to 
Hempstead  Harbour,  and  so  up  the  harbour  to  a  certain  barren  sandy  beach, 
and  from  thence  up  a  direct  line  till  it  comes  to  a  marked  tree  on  the  east 
side  of  Gaaatiagge  Point,  and  from  thence  a  southerly  line  to  the'  middle  of  the 
plains,  and  from  thence  a  due  east  line  to  the  utmost  extent  of  the  great 
plains,  and  from  thence  upon  a  straight  line  to  a  certain  tree  marked  on  a 
neck  called  Maskacheung,  and  from  thence  upon  a  due  south  line  to  the  South 
sea  and  the  said  South  sea  is  to  be  the  south  bounds  from  the  east  line  to  tJie 
West  line,  and  the  Sound  or  Bast  River  to  be  the  northerly  bounds  as  accord- 
ing to  several  deeds  or  purchases  from  the  Indian  owners  and  the  Patent  from 
the  Dutch  Governor,  William  Kief t  Relation  thereto  being  had  doth  more  fully 
and  at  large  appear." 

The  patent  also  granted  and  confirmed  unto  the  patentees — 

"all  the  before  recited  tract  and  tracts,  parcel  and  parcehi  of  Land  and  Islands 
within  the  said  bounds  and  Limits,  together  with  all  and  singular  the  woods, 
underwoods,  plains,  meadows,  pastures,  quarries,  marshes,  waters,  lakes, 
causeways,  rivers,  beaches,  fishing,  hawking,  hunting  and  fowling,  with  all 
liberties,  privileges,  hereditaments,  and  appurtenances  to  the  said  tract  of 
land  and  premises  belonging  or  in  any  wise  appertaining." 

From  this  grant  was  also  specially  excepted  one  entire  piece  of 
land  containing  700  acres,  lying  and  being  on  Cow  Neck. 

As  both  the  boundary  meridian  lines  run  from  the  Sound  or  East 
River  to  the  Atlantic  Ocean,  and  this  bay  lies  between  such  merid- 
ians, the  remaining  question  is:  What  is  the  north  boundary  of  this 
patent?  Here  again  the  import  is  not  doubtful.  The  Sound  or  East 
River  means  the  Long  Island  Sound,  and  the  course  "round  the  points 
of  the  necks  till  it  comes  to  Hempstead  Harbour,"  plainly  means  a 
boundary  run  around  the  outer  points  or  headlands  of  Great  Neck  and 
Cow  Neck,  by  which  this  bay  is  plainly  comprised.  All  doubt  is  re* 
moved  by  the  final  words,  "and  the  Sound  or  East  River  to  be  the 
northerly  bounds."  Tiffany  v.  Town  of  Oyster  Bay,  209  N.  Y.  1,  7, 
102  N.  E.  585.  And  clearly  the  patent  carried  title  to  the  land  under 
water  within  the  bounds  of  the  patent.  Roe  v.  Strong,  107  N.  Y.  350, 
358,  14  N.  E.  294. 

[2]  Appellant,  however,  contends  that  this  patent  was  only  to  rat- 
ify and  confirm  the  patent  granted  on  November  16,  1644,  by  Gov- 
ernor Kieft,  and  that  this  earlier  grant  did  not  include,  or  should  not 
have  included,  these  waters.  The  learned  counsel  suggests  that  this 
English  exhibit,  purporting  to  be  a  certified  copy  of  the  Kieft  patent, 
must  be  regarded  as  a  mistranslation  of  an  original  Latin  text,  now 
lost,  since  other  contemporary  patents  were  in  Latin.  This  Kieft 
patent  is  certified  as  recorded  from  an  original,  although  the  New 
York  state  records  have  a  volume  which  professes  to  record  transla- 
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tions.  George  Baxter,^  whose  name  as  secretary  is  at  the  foot,  is  well 
known  in  our  colonial  history.  He  acted  as  English  secretary  in  deal- 
ings with  other  colonies,  and  was  custodian  of  charter  protocols  and 
records  of  the  Hempstead,  Gravesend,  and  Flushing  patents.  The 
Kieft  patent  gives  the  "Patentees,  their  Associates,  heires  and  succes- 
sors, full  Power  and  Authority  to  Erect  a  Body  pollitique  or  Civill 
Combination  amongst  themselves,  and  to  nominate  certaine  Magis- 
trates," etc.,  showing  an  intent  to  create  a  town  with  municipal  pow- 
ers. It  also  provides  for  a  town  court,  in  which  the  magistrates  shall 
sit  with  civil  and  criminal  powers.  It  is  said  that  this  Hempstead 
court  was  the  first  town  court  established  in  New  Netherland.  Laws 
of  New  Netherland,  preface,  p.  ix.    The  charter  grants : 

"A  certaiDe  quantity  of  Land,  with  all  the  Havens,  Harbours,  Rivers,  Creekes, 
Woodland,  Marshes,  and  all  other  Appurtenances  thereunto  belonging,  lying 
and  being  upon,  and  about  a  oertalne  place,  called  the  Great  Pl&ines  on  Long 
Island,  from  the  East  River  to  the  South  Sea,  and  from  a  certaine  Harbour, 
now  commonly  called  and  knowne  by  Te  name  of  Hempsteedj  Bay,  and  so 
westward  as  farr  as  Mathew  Garrltsons  Bay,  to  begin  at  the  head  of  the  said 
two  Bayes,  and  so  to  run  in  direct  Lines,  that  there  may  bee  the  same  Lati- 
tude in  breadth  on  the  South  side,  as  on  the  North." 

This  instrument  was  formally  recorded  in  1666  after  the  English 
conquest  (see  laws  of  New  Netherland,  p.  42),  and  its  genuineness  and 
authenticity  have  never  before  been  questioned.  Its  inclusion  of  these 
inlets  is  shown  by  the  comprehensive  terms  "from  the  East  River  to  the 
South  Sea." 

[3]  Counsel,  however,  queries  whether  the  original  Latin  text  did 
include  harbors,  rivers,  and  other  expressions  ceding  control  and  rights 
over  waters,  on  the  ground  that  the  Roman-Dutch  law  recognized 
such  water  rights  as  common  to  all  and  not  subject  to  private  appro- 
priation. Thus  the  power  to  grant  what  is  clearly  given  by  this  colo- 
nial charter  is  for  the  first  time  questioned.  A  legal  theory  is  urged 
that  by  the  law  and  usage  of  the  Netherlands,  the  parent  country,  this 

1  On  December  10,  1642,  Baxter  had  been  appointed  Kuglish  secretary  to 
Director  Kieft.  because,  In  Kieft's  words,  "we  have  great  need  of  a  person 
who  can  write  English  and  has  some  experience  In  law  cases."  Doc.  Col.  Hist, 
of  New  York  [by  Fernow],  vol.  XIV,  O.  S.,  p.  41.  After  Stiiyvesant  became 
director,  he  made  an  order  on  February.  10,  1654,  that  the  court  messenger 
demand  from  Ensign  George  Baxter  copies  of  the  correspondence  with  New 
l!:ngland  and  Virginia,  "also  especially  the  protocols  or  copies  of  the  patents 
of  the  adjacent  English  "colonies  of  Heemstede,  VllSBlngen  and  Qravesend, 
wnicn  tne  saia  uaxter  nas  in  nis  deposit."  Doc.  Ooi.  Jtiist.  vol.  xiv,  p. 
246.  The  Flushing  (Vllsslngen)  charter  was  also  In  English  (Laws  of  Niew 
Netherland,  p.  48).  Ensign  Baxter,  with  Lady  Moody,  had  been  one  of  the 
Gravesend  patentees,  by  charter  of  December  19,  1645.  This  grant  to  Grave- 
send  was  In  English  throughout,  and  employed  a  formula  like  that  In  the  pat- 
ent to  Hempstead,  which  was  no  doubt  taken  from  that  In  the  royal  charter 
to  Plymouth  council  in  1620.  Gould  on  Waters,  vol.  1,  f  31,  p.  72.  The  Grave- 
send grant  was  together  with  "ye  havens,  harbours,  rivers,  creeks,  woodland, 
marshes,  and  all  other  appiirtcnances  thereunto  belonging.**  O'Callaghan, 
Doc.  History  of  New  York,  vol.  I,  pp.  411,  412.  (The  original  Gravesend  pat- 
ent Is  stlU  preserved  with  the  Kings  county  commissioner  of  records.)  Thomp- 
son's History  of  Long  Island  (2d  Kd.)  vol.  II.  p.  171,  says  that  the  Gravesend 
charter  was  "both  in  Dutch  and  English" ;  but  the  minute  publication  of  all 
records  since  the  date  of  Thompson's  history  (1843)  seems  to  negative  any 
original  except  this  In  English. 


Digitized  by  VjOOQ  IC 


126  162  NHW   TOBK  SUPPLBMBNT  (Sup.  Ct. 

charter  was  ultra  vires,  so  far  as  it  included  harbors  and  havens.  We 
are  asked  to  find  the  law  which  the  Dutch  accepted  and  practiced  at 
the  critical  date  of  1644,  when  the  colonial  authorities  made  this 
grant.  Counsel  refers  us  to  texts  of  the  Institutes,  and  of  a  Dutch 
commentator,  to  the  effect  that  the  sea,  the  air,  also  the  sand  and  shore 
of  the  sea,  are  res  communes,  "so  that  according  to  the  law  of  nations 
everyone  is  at  liberty  to  navigate,  fish  in,  and  use  the  same  at  his  pleas- 
ure, without  however  injuring  another."  Van  Leeuwen,  Com.  on 
Roman-Dutch  Law  (1664,  Kotze  Trans.)  vol.  1,  p.  150  (London, 
1881). 

This  generalization  of  the  public  right  to  the  sea  and  its  shores, 
and  especially  general  rights  to  fish,  was  one  of  the  broadest  doc- 
trines of  the  Roman  law.  The  subject  falls  under  two  heads — ^the 
right  to  fish,  and  whether  rivers,  harbors,  and  portions  of  the  sea  were 
then  regarded  as  alienable,  and  subject  to  exclusive  occupancy. 

As  to  the  right  to  fish,  the  practice  before  Justinian  of  treating  it 
as  a  jus  publicum  did  not  long  continue.  In  the  "Introduction  to 
Dutch  Jurisprudence,"  published  in  1631,  a  work  which  had  eight 
editions  before  1644,  Grotius  says  the  United  States  of  Holland  and 
West  Friesland  are  proprietors  of  the  rivers,  such  as  the  Rhine,  the 
Waal,  the  Maas,  the  Ijsel,  and  the  Lek,  in  so  far  as  they  flow  within 
the  limits  of  Holland,  also  of  the  lakes  and  other  navigable  waters, 
and  of  the  beds  of  all  such  streams  and  waters,  together  with  the 
shores  or  banks  of  the  same  covered  with  water.  Here  follows  an 
admission  that  the  state,  however,  did  then  grant  exclusive  proprietary 
rights  in  its  rivers  to  private  individuals: 

"The  right  of  fishing  in  such  streams  has  since  times  of  old  belonged  to  the 
state,  and  has  been  granted  to  the  counts  for  their  maintenance,  by  whom  it 
has  been  granted  to  many  vassals  and  others."  Book  II,  27  (Eng.  Trans, 
p.  44). 

Vinnius,  in  the  Commentary  on  the  Institutes,  written  from  Ley- 
den  in  1642,  strikingly  traces  this  change  from  public  to  private  own- 
ership. "The  jus  piscandi,"  he  says,  "in  the  beginning  belonged  to 
the  people.  Thence  it  passed  to  the  princes,  and  now  no  one  may  have 
the  right,  except  by  their  leave,  and  within  certain  laws  and  limita- 
tions."   Com.  Inst.  Imp.  lib.  II,  title  1,  §  2  (Ed.  1709,  p.  127). 

The  Flemish  and  Dutch  municipalities  or  "communes"  gradually, 
recovered  for  their  inhabitants  some  of  the  oppressive  rights  and 
revenues  before  appropriated  by  the  nobles.  Among  such  sources  of 
municipal  income  wrested  from  the  perquisites  of  the  lords  was  the 
privilege  to  fish  in  the  canals — a  right  made  common  in  certain  of 
the  stronger  towns  more  than  a  century  before  the  Dutch  West  India 
Company  had  been  formed.  Blok,  Hist,  of  the  People  of  the  Nether- 
lands, vol.  1,  p.  226  (N.  Y.  1898).  This  right  to  fish  was  specially 
secured  in  the  early  charters  of  Amsterdam.  Van  Leeuwen,  vol.  1, 
p.  164,  note. 

Proprietary  ownership  of  waters  by  Dutch  law  is  also  plain.  Dutch 
law  did  not  deny  that  local  waters  could  be  occupied,  and  hence  were 
alienable.  Rivers  and  their  beds  were  thus  subject  to  proprietary 
rights.    So  Vinnius  shows  that  the  ownership  of  newly  formed  islands 
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in  rivers  is  incident  to,  and  derived  from,  the  ownership  of  the  bed. 
Com.  lib.  2,  title  1,  4. 

Grotius,  writing  in  1625,  qualifies  such  ownership  of  river  beds, 
limiting  it  to  rivers  relatively  small,  as  compared  with  the  extent  of 
the  bordering  lands.  De  Jure  BeUi  ac  Pacis,  lib.  II,  cap.  Ill,  §  7. 
But  he  passes  on  from  rivers  to  bays  and  estuaries,  which  he  shows 
were  included  in  private  estates.  From  these  illustrations  he  reasons 
that  larger  portions  of  the  sea  may  be  so  owned,  saying: 

"Since  a  pottion  of  the  sea  may  become  part  of  a  private  estate,  namely  if 
it  be  included  in  the  estate  and  is  so  small  as  to  seem  part  of  it,  and  since 
that  is  not  repugnant  to  natural  law,  why  should  not  a  portion  of  the  sea  in- 
cluded within  the  territory  of  a  people  or  of  several  peoples,  be  the  property 
of  thos6  whose  the  shores  are,  provided  that  the  size  of  that  portion  of  the 
sea  compared  with  the  territory  be  not  larger  than  the  inlet  of  the  sea,  as 
compared  with  the  estate."    Lib.  II,  cap.  Ill,  §  X,  2. 

Therefore,  under  the  Roman-Dutch  law  as  recognized  and  prac- 
ticed in  the  Netherlands  at  1644,  we  find  nothing  against  the  grant  of 
ports  and  havens  in  this  charter  to  the  newly  formed  town  of  Hemp- 
stead. 

[4]  Furthermore,  an  attraction  possessed  by  Long  Island  for  set- 
tlers, and  one  that  drew  colonists  from  New  England,  was  the  shell- 
fish abounding  in  its  bays  and  inlets.  Naturally  such  settlers  would 
seek  to  have  the  grants  to  them  include  the  waters  containing  such 
a  source  of  food  supply.  Such  a  grant  to  found  a  body  politic  or 
town,  as  we  have  seen,  would  involve  no  violation  of  Dutch  law  and 
custom,  and  would  be  the  only  effectual  way  to  protect  the  natural 
shellfish  beds  from  alien  depredations.  Therefore,  on  the  internal  evi- 
dence from  the  wording  and  form  of  these  patents,  and  from  the  ex- 
trinsic facts  as  to  the  situation  of  the  colony,  we  would  not  be  justi- 
fied in  deleting  from  the  scope  of  this  charter  this  received  and  settled 
formula  for  the  cession  of  ports,  harbors,  and  inland  waters. 

The  conclusion  that  these  patents  embraced  the  waters  of  Man- 
hasset  Bay  was  also  the  groimd  upon  which  the  commissioners  of 
the  land  office  were  advised  by  Attorney  General  Tabor  in  1890,  acting 
with  the  state  engineer  and  surveyor,  to  deny  an  application  for  these 
lands  under  water,  by  this  same  appellant,  since  the  Attorney  General 
there  held  that  the  town  had  made  sufficient  proof  of  its  title  through 
these  colonial  grants.  Such  an  opinion,  though  administrative,  binds 
the  departments,  and  is  entitled  to  weight  as  proceeding  from  the  law 
officer  of  the  state.  People  ex  rel.  Snyder  v.  Hylan,  212  N.  Y.  236, 
240.  106  N.  E.  89. 

Appellant  cites  Town  of  North  Hempstead  v.  Eldridge,  111  App. 
Div.  789,  796,  98  N.  Y.  Supp.  157,  161 ;  but  this  dealt  with  lands 
under  Little  Neck  Bay,  which  the  learned  referee  found  were  out- 
side of,  and  to  the  westward  of,  these  boundaries.  He  did  not  pass 
on  the  northern  bounds  of  these  patents,  as  he  stated : 

"As  to  these  northern  limits  no  controversy  had  arisen  or  seemed  likely  to 
arise." 

In  1669,  before  the  Dongan  patent,  Hempstead  at  a  general  town 
nieeting  voted  that  the  north  boundary  of  their  patent  was  the  Sound. 
Since  1686,  the  town  had  taken  control  over  the  waters  and  the  shores 
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of  these  harbors.  It  has  passed  regulations  over  fishing,  as  well  as 
touching  the  building  and  maintenance  of  docks,  which  powers  and 
authority  it  has  continued  actively  to  exercise  up  to  the  present  time. 
This  long  usage  constitutes  the  best  exposition  of  the  grant.  Trus- 
tees of  Brookhaven  v.  Strong,  60  N.  Y.  56,  72.  Hence  it  must  be  held, 
as  in  Tiffany  v.  Oyster  Bay,  supra,  that  the  state  had  not  title  to  the 
property  which  it  assumed  to  grant  to  this  plaintiff. 

I  advise,  therefore,  that  the  judgment  and  order  be  affirmed,  witlv 
costs.    All  concur. 


(89  Miso.  Rep.  440) 

GOTTESMAN  v.  BARER  et  al. 
(Supreme  Court,  Appellate  Term,  First  Department    March  18,  1915.) 

1.  Licenses  ^=s>39 — ^Action  by  Licensee  fob  Compensation — Pleading. 

Under  Greater  New  York  Charter  (Laws  1901,  c.  466)  |{  415,  416,  as 
amended  by  Laws  1913,  c.  754,  requiring  master  plumbers  to  register  and 
receive  certificates,  one  suing  for  services  as  a  master  plumber  must  al- 
lege such  registration  and  possession  of  certificate;  but  if  it  does  not 
appear  on  the  face  of  the  pleading  that  the  work  and  services  were  those 
of  a  master  plumber,  but  the  evidence  shows  a  contract  as  a  master 
plumber  and  work  under  the  contract,  It  is  then  incumbent  to  show  reg- 
istration in  pursuance  of  the  statute. 

[Ed.  Note.— For  other  cases,  see  Licenses,  Cent  Dig.  |§  76-78 ;  Dec  Dig. 
«g=>39.] 

2.  Licenses  <S=»38 — ^Plumbebs*  License — Rescission  of  Revocation. 

Plaintiff  sued  to  recover  for  services  rendered  as  a  master  plumber, 
and  showed  that  in  1912  he  had  received  a  license  from  the  examining 
board  of  plumbers,  which  was  revoked  in  May,  1913,  for  fraud  in  the 
examination  and  application,  but  that  in  April,  1914,  the  board's  minutes 
recited  that,  plaintiff  having  submitted  to  a  new  examination  in  March, 
the  board  having  gone  over  his  examination  papers  and  found  him  quali- 
fied, it  authorized  the  Issuance  of  a  certificate,  "and  rescinds  its  prior  ac- 
tion in  refusing  to  issue  the  same."  Held,  that  such  action  was,  when 
read  with  the  context,  not  a  rescission,  giving  the  certificate  any  effect 
during  the  period  it  was  revoked,  and  he  could  not  recover  for  services 
performed  as  a  master  plumber  during  such  period. 

[Ed.  Note. — For  other  cases,  see  Licenses,  Cent.  Dig.  §§  74,  75 ;  Dec.  Dig. 
<&=»38.] 

3.  Licenses  C=»39 — ^Action  by  Licensees  for  Compensation. 

Where  plaintiff  sued  on  an  entire  contract  for  labor  and  services,  part 
of  which  were  for  those  of  a  master  plumber,  when  he  held  no  certificate 
as  a  plumber,  the  entire  contract  was  invalid,  and  plaintiff  could  not  re- 
cover on  such  part  as  was  not  for  plumbing  work, 

[Ed.  Note.— For  other  cases,  see  Licenses,  Cent  Dig.  fi  76-78;  Dec. 
Dig.  <@=>39.] 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Second  Dis- 
trict. 

Action  by  Morris  Gottesman  against  Isaac  Barer  and  another. 
From  a  judgment  for  plaintiff,  defendants  appeal.  Reversed,  and 
complaint  dismissed. 

Argued  February  term,  1915,  before  GUY,  PENDLETON,  and 
SHEARN,  JJ. 

Joseph  B.  Boudin,  of  Brooklyn,  for  appellants. 
Samuel  Hellinger,  of  New  York  City,  for  respondent. 

^=s>For  other  cases  see  same  topic  &  KET-N UMBER  in  all  Key-Numbered  Disesta  &  Indexes 
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GUY,  J.  The  complaint  was  framed  for  a  balance  alleged  to  be 
due  for  work,  labor,  and  services.  The  evidence  introduced  to  estabr 
lish  the  plaintiff's  case  showed  that  as  a  master  plumber  he  performed 
the  work  in  question  between  January  12  and  February  6,  1914,  in 
the  improvement  of  the  defendants'  real  property  in  the  borough  of 
Brooklyn,  city  of  New  York. 

Sections  415  and  416  of  the  Greater  New  York  Charter,  as  added 
thereto  in  1913  (Laws  1913,  c.  754),  provide  that  once  in  each  year 
every  master  plumber  shall  register  his  name  and  address  at  the 
oflSce  of  the  bureau  of  buildings  in  the  borough  of  the  city  in  which 
he  performs  work,  and  thereupon  he  shall  be  entitled  to  receive  a 
certificate  of  registration,  if  he  holds  a  certificate  from  the  examin- 
ing board  of  plumbers  of  said  city  and  is  a  citizen  of  the  United 
States;  that  it  shall  not  be  lawful  for  any  person  to  engage  in,  per- 
form, or  carry  on  the  trade  or  business  or  calling  of  employing  or 
master  plumber  in  the  city  of  New  York,  unless  such  person  shall  have 
been  registered  as  therein  provided. 

[1]  This  statute  is  a  substantial  re-enactment  of  chapter  803  of 
the  Laws  of  1896,  and  it  w^s  held  in  Milton  Schnaier  &  Co.  v.  Grigsby, 
132  App.  Div.  854,  117  N.  Y.  Supp.  455,  an  action  which  construed 
the  1896  statute,  that  such  registration  was  a  condition  precedent  to 
the  right  to  engage  in  the  business  of  master  plumber,  and  must  be 
pleaded  and  proven  as  a  part  of  the  plaintiff's  affirmative  case  in  an 
action  to  recover  for  plumbing  work.  This  decision  was  affirmed  by 
the  Court  of  Appeals  (199  N.  Y.  577,  93  N.  E.  1125)  upon  the  opin- 
ion of  Mr.  Justice  Scott  in  the  Appellate  Division. 

The  complaint  in  this  action  was  not  demurrable  because,  although 
no  allegation  was  made  of  registration  in  pursuance  of  the  statute, 
it  did  not  appear  on  the  face  of  the  pleading  that  the  work,  labor,  and 
services  for  which  recovery  was  sought  were  those  of  a  master  plumb- 
er; but  when  the  plaintiff's  evidence  showed  that  he  had  made  a  con- 
tract as  a  master  plumber,  and  that  the  work  under  such  contract, 
for  which  he  sought  a  recovery,  was  performed  by  him  in  the  borough 
of  Brooklyn,  it  was  incumbent  upon  him  to  go  further  and  prove 
registration  in  pursuance  of  the  statute. 

By  reason  of  the  plaintiff's  failure  to  make  such  proof,  no  cause 
of  action  was  established,  and  the  complaint  should  have  been  dis- 
missed. Milton  Schnaier  &  Co.  v.  Grigsby,  supra.  And  see  Wood 
&  SeHck  v.  Ball,  190  N.  Y.  217,  83  N.  E.  21 ;  Johnston  v.  Dahlgren, 
166  N.  Y.  354,  59  N.  E.  987. 

[2]  The  plaintiff's  testimony  shows,  however,  that  in  June,  1912, 
he  received  a  license  from  the  examining  board  of  plumbers  (see  sec- 
tions 1573  and  1574  of  the  Greater  New  York  Charter,  added  by 
chapter  755  of  the  Laws  of  1913) ;  that  on  May  9,  1913,  the  board 
revoked  his  license  for  fraud  in  passing  the  examination  upon  which 
the  certificate  was  issued  and  for  making  false  statements  in  his  ap- 
plication; that  in  July,  1913,  upon  the  plaintiff's  application,  the  board 
declined  to  issue  a  certificate  to  him  because  of  his  fraud  in  the  exam- 
mation,  but  that  on  April  22,  1914,  several  months  after  the  perform- 
152N.Y.S.— 9 
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ance  of  the  work  in  question,  the  board,  as  shown  by  the  minutes  of 
its  meeting  on  that  day,  took  the  following  action : 

'*The  following  named  persons  having  submitted  to  a  new  examination  in 
March,  and  the  board  haying  gone  over  their  examination  impers  and  tiaving 
found  them  to  be  qualified  to  engage  in  business  as  master  plumbers,  it  hereby 
authorizes  the  issuance  of  their  certificates  and  rescinds  its  prior  action  in 
refusing  to  issue  the  same:  Morris  Gottesman,  117  Columbia  street,  Man- 
hattan," etc. 

Not  only,  therefore,  did  the  plaintiff  fail  to  prove  the  essential  ele- 
ment of  registration  in  his  effort  to  establish  a  cause  of  action,  but 
his  own  testimony  showed  affirmatively  that  between  May  13,  1913, 
and  April,  1914,  he  had  no  plumber's  license,  so  that  he  had  no  license 
at  the  time  he  made  the  contract  and  did  the  work  in  question. 

It  is  clear  that  the  so-called  rescission  of  the  action  of  the  board, 
mentioned  in  the  minutes  of  its  meeting  of  April  22,  1914,  when  read 
in  connection  with  the  context,  was  really  no  rescission ;'  it  was  merely 
a  change  of  action  by  the  board,  based  on  the  fact  that  since  the  prior 
refusal  in  July,  1913,  to  reissue  a  certificate,  the  plaintiff  had  passed 
a  new  examination. 

[3]  It  is  claimed  by  the  appellants  that  some  of  the  work  done 
by  the  plaintiff  was  not  plumbing  work,  and  therefore  the  statute  is 
inapplicable.  To  this  contention  it  is  a  sufficient  answer  that  the  con- 
tract sought  to  be  enforced  was  an  entire  contract,  so  that,  if  void 
in  part,  it  is  void  altogether.  See  Johnston  v.  Dahlgren,  166  N.  Y. 
354,  59  N.  E.  987;  Rose  v.  Truax,  21  Barb.  361;  Saratoga  County 
Bank  V.  King,  44  N.  Y.  87;  Meguire  v.  Corwin,  101  U.  S.  108,  112, 
25  L.  Ed.  899. 

It  follows  that  the  judgment  appealed  from  should  be  reversed,  with 
costs,  and  the  complaint  dismissed,  with  costs.    All  concur. 


LAWRENCE  v.  LITTLEFIELD  et  al.    (No.  6712.) 
(Supreme  Ck)urt,  Appellate  DivlBion,  First  Department    March  12,  1915.) 

1.  BXECUTOBS  AND   ADMINISTBATOBS   ^=S»13S — CONSTBUCTION   OF  WiLL — ^POWBB 

OF  Sale. 

Where  a  testatrix  devised  a  share  of  her  residuary  estate,  which  con- 
sisted principally  of  unproductive  real  estate,  to  trustees  for  plaintiff  for 
her  life,  with  remainders  over,  and  gave  to  her  executors,  who  were  the 
same  individuals  as  the  trustees,  power  to  sell  the  real  estate,  or  any 
part  thereof,  and  to  apply  such  portions  of  the  proceeds  as  they  deemed 
proper  to  the  payment  of  taxes  and  as.sessments  thereon,  and  to  pay  the 
surplus  to  the  trustees,  the  power  of  sale  was  to  be  exercised  by  the 
executors  as  such,  and  was  wholly  discretionary  with  them,  and  the  only 
right  of  the  trustees  was  to  the  surplus  from  such  sales  as  the  executors 
might  make. 

[Ed.  Note. — For  other  cases,  see  Executors  and  Administrators,  Cent. 
Dig.  §1  560-566,  568-^75;   Dec.  Dig.  <g=>138.] 

2.  Wills  ^=>728 — Constbuotion — Legatee  fob  Life. — Income. 

Whether  the  power  of  sale  were  discretionary  or  mandatory,  the  trus- 
tees could  have  no  property  to  Invest  until  they  received  the  surplus  of 
the  sales  from  the  executors,  and  consequently  there  would  be  no  incfune 

^s^For  oUier  cues  see  same  topic  ft  KBY-NUMBER  In  all  Key-NumbereU  Digests  A  Indexes 
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for  the  legatee  for  life  until  the  sarplus  from  sales  was  paSd  to  the 
trustees. 

[Ed.  Note.— For  other  cases,  see  Wills,  CJent  Dig.  ({  1769-1780;  Dec 
Dig.  «=>728.] 

3.  Wills  ^»728— Construction — Legatee  fob  Lifb— Income. 

The  rule  that  where  the  income  of  a  particular  fund  Is  bequeathed  for 
life,  or  there  Is  a  bequest  of  a  life  estate  in  a  residuary  fund,  the  legatee 
is  entitled  to  the  income  computed  from  the  death  of  the  testator,  if  the 
will  evidences  no  contrary  intent.  Is  a  rule  of  construction,  and  not  of 
property,  and  does  not  apply  where  there  is  a  devise  of  unproductive 
realty  to  trustees,  with  an  absolute  power  to  executors  to  convert,  at 
their  discretion  as  to  time,  and  where  the  conversion  has  been  justifiably 
delayed,  and  there  has  been  a  loss  and  not  a  profit  during  the  delay. 

(Ed.  Note.~-For  other  cases,  see  WiUs,  Cent  Dig.  §§  1759-1780;  Dec. 
Dig.  ^s>T2S.} 

4.  JuDGMKNT  €=»713 — Conclusiveness— CoNSTBUCTiON  ow  Will. 

A  judgment  in  an  action  to  construe  a  will,  in  which  all  the  legatees 
were  parties,  is  conclusive  in  a  subsequent  action  by  a  legatee  for  life  to 
recover  income  computed  from  the  death  of  testatrix. 

[Ed.  Note.— For  other  cases,  see  Judgment,  Cent  Dig.  {f  1063,  1066, 
1099,  1234r-1237,  1239,  1241,  1247;    Dec.  Dig.  <5=>713.1 

5.  CoNVEBsioN  ^=s»16 — Effect — Dibections  in  Will— Income 

Where  a  will  directed  the  sale  of  unproductive  real  property  by  the 
executors,  at  th^r  discretion  as  to  time,  the  doctrine  of  equitable  con- 
version does  not  require  the  law  to  treat  the  estate  as  producing  an  in- 
come, where  no  income  has  been  earned,  and  there  is  no  right  thereto,  ex- 
cept under  that  doctrine. 

[Ed.  Note.— For  other  cases,  see  Conversion,  Cent  Dig.  fi  38-40,  42, 
43 ;  Dea  Dig.  <8==»10.1 

Appeal  from  Special  Term,  New  York  County. 

Action  by  Julia  M.  C.  Lawrence  against  Charles  E.  Littlefield,  as 
administrator  with  the  will  annexed  of  the  estate  of  Mary  G.  Pinkney, 
deceased,  and  others.  From  orders  (147  N.  Y.  Supp.  760)  overruling 
the  defendants'  demurrers  to  the  complaint,  the  defendants  appeal. 
Reversed,  and  demurrers  sustained. 

The  complaint  set  forth  the  following  facts:  Mary  O.  Pinkney  died  in 
December,  1906,  leaving  an  estate  consisting  of  personalty  valued  at 
about  $700,000  and  real  estate  valued  at  that  time  at  about  $8,000,000, 
nearly  al>  of  which  was  unimproved  and  unproductive,  and  has  since  suffered 
a  continuous  depreciation  in  value.  By  the  eighth  clause  of  her  will,  after  mak- 
ing certain  becjuests  of  Inconsiderable  value,  all  of  which  have  been  paid, 
and  certain  devises  of  specific  pieces  of  real  property,  she  divided  the  residue 
of  her  real  and  personal  estate  into  four  parts,  of  which  she  gave  absolutely 
to  each  of  her  nephews  Thomas  and  Archibald  one  part  To  her  niece 
Grace  .she  gave  one-half  of  one  part  absolutely,  and  the  remaining  half  to 
her  executors  in  trust  to  pay  the  Income  thereof  to  Grace  for  life,  with  re* 
mainder  over  to  the  children  of  Grace.  One  part  she  gave  to  her  executors 
in  trust  to  invest  and  pay  the  income  to  the  plaintiff  (also  a  niece)  for  life, 
with  remainder  over  to  her  children.  By  the  ninth  clause,  in  the  event 
of  the  death  of  either  of  her  nephews  or  nieces  before  the  testatrix,  leaving 
issue,  the  share  of  the  one  so  dying  was  devised  to  such  issue;  but,  in  de- 
fault of  any  such  issue,  the  share  of  the  deceased  nephew  or  niece  was  to 
be  divided  equally  among  his  or  her  surviving  brothers  and^  sisters,  "the 
whole  of  such  part  or  share  as  may  then  fall  to"  the  plaintiff  and  one-half 
of  that  "then"  falUng  to  Grace  to  be  held  by  the  executors  upon  trusts  as 
aforesaid,  and  the  other  half  of  Grace's  share  to  be  taken  and  enjoyed  by 
her  absolutely.    The  tenth  clause  was  as  foUows:    "I  give  unto  my  executors 
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*  ^  ^  power  and  authority  to  sell,  either  at  imbUc  or  private  sale,  all 
my  real  estate  or  any  part  tiiereof  upon  such  terma  as  in  their  Judgment 
they  shaU  deem  proper  and  to  execute  proper  conveyances  thereof,  and  that 
they  apply  such  portions  of  the  proceeds  as  in  their  judgment  they  may 
deem  proper  to  the  payment  of  any  taxes  and  assessments  that  may  be 
liens  upon  said  real  estate  or  any  part  thereof,  and  to  pay  over  the  surplus 
that  may  not  be  required  in  their  judgment  for  the  above  named  purpose  to 
the  said"  nephews  and  nieces  '"in  the  proportions  hereinbefore  mentioned'* 
the  whole  of  such  part  or  share  as  may  **then"  fall  to  the  plaintiff  *'to  bei 
held  in  trust  by  my  executors  as  hereinbefore  provided'*;  one-half  of  the 
share  that  may  "then**  fall  to  Grace  to  be  similarly  held  in  trust,  and  the 
other  half  to  her  absolutely. 

Prior  to  the  commencement  of  this  action  portions  of  the  real  estate  were 
sold  for  approximately  $2,660,000.  The  gross  income  from  all  the  real 
estate  to  May  1,  1912,  amounted  to  only  about  $101,000 ;  whereas^  the  "carry- 
ing charges"  alone  amounted  to  over  $315,000.  The  surviving  executor,  at 
various  times  between  January  and  June,  1012,  transferred  to  himself  as 
plaintiff*s  trustee  an  aggregate  of  $775,000,  no  part  of  which  was  derived  from 
income  of  the  estate,  and  not  until  January,  1013,  did  plaintiff  receive  from 
the  estate  devised  to  her  any  income  whatsoever.  In  November,  1012,  after 
the  death  of  the  surviving  executor,  the  defendants  Lincoln  Trust  Ck>mpany 
and  Fischer  were  substituted  as  trustees  of  the  trust  created  for  plaintiff 
and  her  remaindermen.  Prior  to  the  commencement  of  this  action  the  execu- 
tors brought  an  action  for  the  construction  of  the  will,  to  which  action  this 
plaintiff  was  a  party.  By  the  judgment  in  that  action  it  was  determined  that, 
for  the  purposes  of  the  residuary  clause,  the  effect  of  the  will  was  to  blend 
the  real  and  personal  property  and  to  work  an  equitable  conversion  of  the 
real  estate  into  personalty.  For  relief,  plaintiff  prayed  that  the  trustees 
be  decreed  to  set  apart  from  the  moneys  theretofore  received  by  them,  and 
as  well  from  any  moneys  they  might  thereafter  receive  from  the  adminis- 
trator c.  t  a.  representing  proceeds  of  real  estate  thereafter  sold,  a  sum  or 
sums  to  be  ascertained  by  computation  and  which  shall  be  taken  to  represent 
the  principal  of  the  devise  for  plaintiff's  use,  which  sums,  with  interest  from 
the  date  of  the  death  of  the  testatrix  to  the  time  when  the  several  sums 
were  or  should  be  actually  received,  shall  equal  the  sums  so  received,  and 
that  the  difference  or  surplus  be  paid  to  plaintiff  as  and  for  income. 

Argued  before  INGRAHAM,  P.  J.,  and  McLAUGHLIN,  LAUGH- 
LIN,  SCOTT,  and  HOTCHKISS,  JJ. 

Henry  A.  Forster,  of  New  York  City,  for  appellant  Louis  H.  Mor- 
ris. 

Abram  L  Elkus,  of  New  York  City,  for  appellants  Keith  W.  Morris 
and  others. 

Frederick  H.  Sanborn,  of  New  York  City,  for  respondent 

HOTCHKISS,  J.  [1]  What,  if  any,  relief  plaintiff  is  entitled  to 
depends  upon  the  intent  of  the  testatrix,  to  be  gathered  from  the  will 
itself.  It  must  have  been  apparent  to  the  testatrix  that  the  real  estate 
constituting  the  major  portion  of  her  estate  could  afford  the  plain- 
tiff no  income  except  from  proceeds  of  sales.  The  devise  of  the 
share  in  which  plaintiff  is  interested  is  direct  to  trustees,  who  were  in 
fact  identical  with  the  individuals  named  as  executors,  although  this 
identity  was  a  coincidence  of  person  merely,  and  not  of  estate.  But 
inasmuch  as  an  express  power  of  sale  was  given  to  the  executors  as 
such,  and  not  to  them  as  trustees,  I  think  it  was  evidently  the  inten- 
tion of  the  testatrix  that  this  power  should  be  executed  by  the  ex^ 
ecutors,  although  the  time,  terms,  and  circumstances  of  its  execution 
were  left  wholly  discretionary,  as  there  are  neither  mandatory  nor 
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directory  words  in  the  clause  creating*  the  power.  Viewed  in  this 
light,  the  only  right  of  the  trustees  was  to  receive  for  plaintiff's  ac- 
count such  ''surplus'*  as  might  remain  after  taxes  and  assessments  had 
been  paid.  If  the  power  to  sell  were  to  be  construed  to  be  an  impera- 
tive power,  to  be  executed  at  once  as  to  all  the  real  estate,  there  would 
be  no  force  in  the  words  which  authorized  the  executors  to  "apply 
such  portions  of  the  proceeds  as  in  their  judgment  they  may  deem 
proper  to  the  payment  of  any  taxes  or  assessments  that  may  be  liens 
upon  said  real  estate  or  any  part  thereof,  and  to  pay  over  the  surplus 
which  may  not  be  required  in  their  judgment  for  the  above"  purposes, 
because  the  sale  of  any  real  estate  on  which  liens  for  taxes  or  assess- 
ments existed  would  necessarily  require  the  payment  of  such  liens 
from  the  purchase  money.  It  is  manifest,  also,  that  the  discretion 
with  which  the  executors  were  vested  permitted  them  to  sell  from 
time  to  time  so  much  only  as  might  at  the  utmost  be  necessary  to 
pay  the  taxes  and  assessments  on  the  whole,  thus  leaving  no  "sur- 
plus" for  distribution.  What  the  testatrix  evidently  intended  was  that 
the  real  estate  devised  to  the  trustees  should  be  held  by  them  as  such, 
and  that  as  executors  they  should  from  time  to  time,  as  to  them 
seemed  best,  sell  portions,  and  after  paying  the  taxes  and  assessments 
on  the  whole,  or  on  such  parts  as  they  deemed  proper,  they  should 
pay  over  to  themselves  as  trustees  any  remaining  "surplus,"  the  same 
to  be  held  under  the  terms  of  the  will. 

[2]  Until  such  sales  were  made,  taxes  paid,  and  "surplus,"  if  any, 
paid  over,  there  necessarily  could  be  no  income  for  plaintiff  to  en- 
joy. Nor  can  I  see  that  any  different  result  would  be  reached*,  should 
we  construe  the  power  of  sale  to  be  mandatory  and  immediate,  for 
in  that  event  as  well  all  the  trustees  would  have  been  entitled  to  re- 
ceive was  the  "surplus"  to  which  I  have  alluded,  and  until  such  sur- 
plus was  obtained  by  the  execution  of  the  power  there  could  be  no 
income  to  which  plaintiff  would  be  entitled.  If  it  be  urged  that  the 
interpretation  I  put  upon  the  will  leaves  the  plaintiff  at  the  mercy 
of  the  discretion  of  the  executors  and  sacrifices  her  for  the  benefit  of 
the  remaindermen,  I  think  a  sufficient  answer  lies  in  the  fact  that  in 
the  event  of  any  improper  delay  the  plaintiff  might  have  appealed 
to  the  court  to  direct  the  executor  to  execute  the  power.  Although 
I  do  not  think  it  necessary  to  report  to  rules  of  construction  to  ascer- 
tain the  intent  of  the  testator  in  this  instance,  should  we  revoke  such 
rules,  they  do  not  in  my  opinion  aid  this  plaintiff. 

[3]  We  may  accept  it  as  settled  law  in  this  state  that  where  the 
income  or  interest  of  a  particular  fund  is  bequeathed  to  one  for  life 
(In  re  Stanfield,  135  N.  Y.  292,  31  N.  E.  1013),  or  where  there  is  a 
clear  bequest  of  a  life  estate  in  a  residuary  fund  or  some  part  thereof 
(In  re  Benson,  96  N.  Y.  499,  511,  48  Am.  Rep.  646),  if  the  will  evi- 
dences no  different  intent,  the  legatee  for  life  is  entitled  to  interest 
or  to  the  income  as  afterwards  ascertained,  to  be  computed  from  the 
death  of  the  testator.  Necessarily  the  rule  is  not  one  of  property, 
but  one  of  construction,  and  its  reason  lies  in  the  injustice  ot  increas- 
ing the  principal  for  the  benefit  of  the  remainderman,  who  would 
tlms  be  given  just  so  much  more  than  existed  at  the  time  of  the  tes- 
tator's death,  and  this  at  the  expense  of  the  life  estate.    Davison  v. 
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Rake,  44  N.  J.  Eq.  506,  16  AU.  227.  The  cases  in  which  this  rule 
has  been  successfully  invoked  are  very  numerous  (in  some  states,  as 
in  Massachusetts,  the  matter  seems  to  be  the  subject  of  a  statute; 
see  Ayer  v.  Ayer,  128  Mass.  575) ;  but  I  think  they  are  disting^uish- 
able  from  the  present,  and  none  of  binding  authority  involved  unpro- 
ductive real  estate.  The  cases  may  be  roughly  classified  as  involving 
productive  real  estate ;  gifts  of  productive  personalty  or  of  personalty 
easily  susceptible  of  being  made  productive  of  an  annuity  or  income ; 
gifts  to  widows  or  in  lieu  of  dower,  or  to  infants,  children  of  the 
testator,  or  such  as  toward  whom  he  stood  in  loco  parentis;  where 
part  of  the  estate  consisted  of  wasting  pr<^erty,  like  leaseholds,  or 
where  mortgages  or  other  investments  of  the  trustees  have  been  fore- 
closed or  taken  in,  and  a  question  arose  as  to  the  apportionment  of 
the  proceeds,  which  included  a  profit  or  something  on  account  of  in- 
come. That  the  principle  is  not  a  rule  of  thumb  to  be  indiscriminately 
applied,  and  that  even  in  the  case  of  personalty  it  has  regard  for  a 
situation  where  no  income  has  in  fact  been  earned  or  misrht  reason- 
ably be  expected  to  be  earned,  is  clearly  shown  by  the  authorities  and 
appears  in  that  portion  of  the  opinion  of  the  Chancellor  in  Williamson 
V.  Williamson,  where  the  distinction  is  pointed  out  between  those  in- 
stances where  a  life  estate  is  constituted  in  a  dear  residuary  fund 
and  where  "the  testator  had  directed  one  species  of  property  to  be 
converted  into  another,  or  the  residuary  fund  to  be  invested  in  a  par- 
ticular manner,  and  had  then  given  a  life  estate  in  the  fund  as  thus 
converted  or  invested."  In  the  former  class,  having  r^;ard  for  actu- 
al income  conditions  in  esse  or  in  posse,  the  income  awarded  to  the 
life  estate  is  computed  from  the  time  of  the  death  of  the  testator; 
whereas,  because  of  the  delay  in  securiiig  income  necessarily  incident 
to  the  latter  class,  the  computation  is  not  made  until  *'the  conversion 
takes  place  or  the  investment  is  made,"  for  which  purpose  one  year 
from  the  date  of  the  testator's  death  has  been  adopted  as  a  convenient 
period  from  which  the  computation  of  income  shall  date.  6  Paige, 
304,  305. 

In  Edwards  v.  Edwards,  183  Mass.  581,  67  N.  E.  658,  which  is  so 
greatly  relied  on  by  the  respondent,  there  was  a  gift  of  all  of  testa- 
tor's property  direct  to  trustees,  to  pay  the  income,  less  certain  specified 
sums,  to  testator's  wife  for  life.  The  estate  consisted  of  both  unim- 
proved real  estate  and  personal  property.  The  former,  after  a  delay  of 
some  years,  was  sold  at  a  large  advance  over  its  inventoried  value,  and 
the  question  before  the  court  related  solely  to  an  apportionment  of  the 
proceeds  between  the  widow  and  the  remaindermen.  A  mere  statement 
of  the  facts  should  be  sufficient  to  show  the  material  respects  in 
which  this  case  is  different  from  the  present. 

The  precise  situation  we  have  here  is  one  which,  so  far  as  I  can  find, 
has  never  before  been  presented  by  any  reported  case  in  this  state.  It 
is  one  of  a  gift  of  personalty  and  unproductive  real  estate  combined 
to  trustees,  with  an  absolute  power  in  the  executors  to  convert,  accom- 
panied by  a  discretion  as  to  the  time  when  such  conversion  is  to  take 
place,  and  where  there  has  been  no  profit  and  the  conversion  has  been 
justifiably  delayed.  In  every  case  I  have  been  able  to  find  involving 
the  interpretation  of  a  testamentary  devise  of  this  character,  where 
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the  court  has  applied  the  rule  adopted  by  the  court  below,  there  had 
been  an  increase  in  value,  or  the  court  was  dealing  with  a  species  of 
property  which  lent  itself  to  the  presumption  that  the  testator  intend- 
ed that  the  life  tenant  should  participate  in  the  enjoyment  of  the 
income  which  the  subject  of  the  devise  produced  or  was  capable  of 
producing.  If  the  rule  invoked  were  applicable  here,  I  take  it  that  the 
fact  that  the  express  power  to  convert  is  given  to  the  executors  as 
such,  and  not  to  them  as  trustees,  would  not  necessarily  defeat  its  ap- 
plication, and  inasmuch  as  the  complaint  is  silent  concerning  any  in- 
come from  the  personal  property  and  asks  for  no  relief  in  that  regard, 
the  fact  that  the  estate  is  one  of  mixed  real  and  personal  property  may 
also  be  disregarded,  and  that  the  case  may  be  treated  as  a  trust,  to 
convert  unproductive  real  estate  at  the  discretion  of  the  trustees. 

In  Rodman  v.  Fincke,  68  N.  Y.  239,  unproductive  real  estate  was 
involved.  Referring  to  the  principle  applicable  to  gifts  in  trust  to  con- 
vert, with  a  life  estate  and  remainder  over,  Rapallo,  J.,  spoke  of  it  as 
one  which  "has  been  adopted,"  implying,  I  presume,  that  it  was  ap- 
plicable to  the  character  of  property  there  involved ;  but  as  the  case 
was  not  one  between  life  tenant  and  remaindermen,  the  learned  judge 
said  it  was  not  applicable.  As  authority  for  the  rule  as  he  stated  it. 
Judge  Rapallo  (68  N.  Y.,  page  244)  cited  Yates  v.  Yates  (1860)  28 
Beavan,  637,  639,  and  Livingston  (sic)  v.  Gray  (1825)  2  Sim.  &  Stu. 
396.  Kilvington  v.  Gray  involved  personal  property  in  certain  of  which 
the  testator  created  trusts,  and  also  directed  that  his  personalty  be 
converted  into  land  as  soon  as  convenient,  and  in  the  meantime  the 
uninvested  estate  was  to  be  invested  in  public  stocks  to  be  held  upon 
certain  trusts.  It  proving  impossible  to  make  the  conversion,  the 
court  held  that  the  life  tenant  was  entitled  to  the  income  after  one 
year  from  the  testator's  death.  I  cannot  regard  Kilvington  v.  Gray  as 
a  case  in  point.  In  Searle  v.  Baker  (1900)  2  Ch.  Div.  829,  832,  Keke- 
wich,  J.,  refused  to  follow  Yates  v.  Yates,  saying  that  it  was  at  variance 
with  the  later  cases.  Searle  v.  Baker  was  followed  by  Warrington,  J., 
in  Wilson  v.  Oliver  (1908)  2  Ch.  74,  80.  In  Searle  v.  Baker,  the  residu- 
ary estate,  consisting  of  both  real  and  personal  property,  was  given 
to  trustees  for  sale  and  conversion,  the  proceeds  to  be  held  in  trust 
to  pay  the  income  to  the  testator's  wife  for  life,  with  express  power 
to  postpone  conversion  so  long  during  the  wife's  life  as  the  trustees  ^ 
saw  fit.  The  real  estate  was  productive ;  but,  no  conversion  having 
been  made,  the  widow  was  held  entitled  to  the  rents  and  profits.  In 
the  course  of  his  opinion,  after  referring  to  passages  which  he  had 
already  quoted  in  a  former  case  from  Jarman  and  Lewin,  Judge  Keke- 
wich  said  (page  834) : 

"I  thought  at  first  that  there  was  a  little  ambiguity  In  Lewln's  state- 
ment (10th  Ed.,  page  1161):  *If  a  testator  direct  his  real  estate  to  be  sold, 
and  the  proceeds  laid  out  and  Invested  In  trust  for  A.  for  life  with  remainders 
over,  the  tenant  for  life  is  entitled  to  the  rents  only  of  the  estate  from  the 
testator's  decease.'  But  now  that  I  have  threshed  the  matter  out,  I  think 
that  there  is  a  good  deal  of  truth  in  it;  for  in  the  case  of  real-  estate,  if 
the  estate  produces  nothing,  the  tenant  for  life  can  get  nothing,  whereas  in 
the  case  of  personalty  he  would  get  something  upon  the  principle  laid  dowu 
in  In  re  Earl  of  Chesterfield's  Trusts,"  24  Ch.  Div.  (1883)  643,  a  case  similar 
in  general  principal  to  Williamson  y.  Williamsou,  supra. 
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[4]  There  is  one  feature  of  the  complaint  to  which  I  have  not  yet 
alluded.  I  refer  to  the  judgment  in  the  action  to  construe  the  will. 
Whatever  doubt  may  exist  as  to  the  soundness  of  the  decision  involved 
in  that  judgment,  it  must  be  accepted  as  the  law  of  the  case.  Giving 
to  this  judgment  the  fullest  effect  to  which  it  is  entitled,  it  is  not  al- 
leged in  the  complaint  herein,  nor  could  it  properly  be  held,  conceding 
that  the  trust  to  sell  was  mandatory,  that  the  executors  were  not  vested 
with  a  discretion  both  as  to  the  time  and  the  terms  of  sale.  The  opin- 
ion of  Mr.  Justice  Bischoff  clearly  shows  such  to  have  been  his  view. 

[S]  The  fact  that  this  judgment  determined  that  an  equitable  con- 
version  was'  worked  by  the  terms  of  the  will  does  not  affect  the  ques- 
tion of  the  plaintiff's  right  to  the  relief  she  seeks.  The  doctrine  of 
equitable  conversion  has  properly  been  characterized  as  both  artificial 
and  arbitrary  and  granting  to  it  the  fullest  effect  so  far  as  devolution, 
succession,  and  other  matters  affecting  title  arc  concerned,  I  cannot 
see  how  it  could  be  applied  so  as,  by  presumption  of  law,  to  produce 
income  from  an  estate  where  no  income  has  in  fact  been  earned,  or  the 
right  to  income,  save  as  it  might  arise  from  an  application  of  the  doc- 
trine, been  shown.  See  Hite  v.  Hite,  93  Ky.  257,  20  S.  W.  778,  19  L. 
R.  A.  173,  40  Am.  St  Rep.  189. 

The  orders  should  be  reversed,  with  $10  costs  and  disbursements, 
and  the  demurrers  sustained,  with  $10  costs.    Ail  concur. 


(88  Misa  Rep.  475) 

McCLBMENT  ▼.  SUPREME  COURT,  I.  O.  F. 

(Supreme  CJourt,  Equity  Term,  Jefferson  County.    I>e<:ember,  1914.) 

1.  Insurance   ^=:>712  —  Foreign    Insurance   Company  —  (Construction    or 

PoMCT — What  Law  Governs. 

A  certificate  of  Insurance  issued  by  a  fraternal  association,  organized 
in  Canada  and  authorized  to  do  business  in  New  York,  delivered  in  1893 
to  a  member  of  a  subordinate  court  of  the  order  at  bis  residence  in  New 
York,  where  the  final'  acts  to  give  validity  to  the  certificate  were  per- 
formed, was  a  New  York  contract,  the  construction  of  which  was  to  be 
determined  by  the  law  of  New  York. 

[Ed.  Note. — For  other  cases,  see  Insurance,  Cent  Dig.  {(  173-176;  Dec. 
Dig.  «=>712.] 

2.  Contracts  ^»2,  144,  276— Construction — What  Law  Governs. 

Matters  bearing  on  the  construction  and  validity  of  a  contract  must  be 
determined  by  the  law  of  the  place  where  it  was  made,  but  all  matters 
connected  with  its  performance  are  regulated  by  the  law  of  the  place  of 
performance. 

[Ed.  Note.— For  other  cases,  see  Contracts,  Cent  Dig.  H  2,  41,  145,  724- 
727,  1216;    Dec.  Dig.  <8=>2.  144.  276.] 

8.  Insurance  ^=s>719 — Foreign   Insurance  Cohpant — ^Amendment  to  Bt- 
Laws — Validity. 

An  amendment  to  the  by-laws  of  a  fraternal  association,  organized  In 
Canada  and  authorized  to  do  business  in  New  York,  was  in  violation  of 
vested  contract  rights  of  a  member  residing  in  New  York  and  holding  a 
certificate  of  insurance  governed  by  the  laws  of  this  state,  where  it  in- 
creased the  monthly  rate  of  assessment  without  consent  of  such  member, 
though  the  certificate  stipulated  that  it  was  issued  subject  to  the  provi- 
sions of  the  by-laws  prescribed  from  time  to  time  by  the  Supreme  Court 

^s»Far  otbor  cases  see  same  topic  A  KBT-NUMBBR  in  all  Key -Numbered  Digests  &  Indexes 
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of  the  order ;  such  stipulation  having  reference  only  to  reasonable  amend- 
ments relating  to  the  economic  administration  of  the  society's  affairs,  and 
not  authorizing  amendments  interfering  with  or  destroying  vested  con- 
tract rights. 

[Ed.  Note. — For  other  cases,  see  Insurance,  Gent  Dig.  {  1865;  Dec. 
Dig.  «=»719.] 

4.  INSUBANCB     €S»719  —  FOREIGN     INSUBANCS     ASSOCIATION  —  VIOLATION     OP 

Vested  Riohts — Bight  or  Action. 

Where  the  Supreme  Court  of  a  fraternal  association,  organized  In 
Canada  and  authorized  to  do  business  in  New  York,  in  violation  of  vested 
contract  rights,  makes  an  extraordinary  assessment  which  it  declares  a 
lien  on  the  certificate  of  a  member  residing  in  New  York,  the  member  may 
sue  In  New  York  to  set  aside  the  assessment  and  remove  the  lien,  though 
the  assessment  was  authorized  by  the  Parliament  of  the  Dominion  of 
Canada. 

[Ed.  Note.— For  other  cases,  see  Insurance,  Cent  Dig.  {  1855 ;  Dec  Dig. 
«=>719.] 

5.  Courts  ^=:>512 — Comity — Enfobcehent  of  Foreign  Laws. 

Comity  will  not  be  exercised,  where  foreign  laws  sought  to  be  enforced 
are  contrary  to  the  laws  of  the  state,  or  would  work  injustice  to  citizens 
of  the  state. 

[Ed.  Note.— For  other  cases,  see  Courts,  Cent  Dig.  {  1432;  Dec.  Dig. 
<5=>512.] 

0.  Insurance  ^b>17 — Foreign  Insurance  'Company — Submission  to  State 
Law. 

Where  a  foreign  fraternal  insurance  association  obtains  permission  to 
do  an  insurance  business  in  New  York,  it  submits  to  the  laws  of  this 
state,  and  agrees  to  obey  same,  and  conform  to  the  public  policy  of  the 
state. 

[Ed.  Note. — For  other  cases,  see  Insurance,  Cent.  Dig.  §  12 ;  Dec.  Dig. 
«=>17.] 

Action  by  Henry  McCIement  against  the  Supreme  Court  of  the  In- 
dependent Order  of  Foresters,  to  set  aside  an  extraordinary  assessment 
charged  by  defendant  on  plaintiff's  certificate  of  insurance,  and  to 
remove  the  lien  thereof  from  such  certificate.  Judgment  for  plain- 
tiff. 

Wm.  H.  Gilman  and  John  Cohboy,  both  of  Watertown,  for  plain- 
tiflF. 

Kelias,  Genaway  &  Kellas,  of  Malone,  Thos.  G.  Long  and  Elliott 
G.  Stevenson,  both' of  Detroit,  Mich.,  and  Geo.  H.  Cobb,  of  Water- 
town,  for  defendant. 

EMERSON,  J.  The  defendant  is  a  fraternal  insurance  associa- 
tion, duly  incorporated  under  the  laws  of  the  Dominion  of  Canada, 
having  its  head  office  in  the  city  of  Toronto.  It  was  originally  incor- 
porated in  the  province  of  Ontario,  but  was  reincorporated  by  the 
Dominion  Parliament  in  the  year  1889.  The  Supreme  Court  is  the 
governing  body,  and  it  has  a  constitution  and  by-laws  adopted  by  that 
court  for  conducting  the  business  of  the  association.  Its  system  of 
insurance  is  conducted  upon  the  assessment  plan,  and  is  carried  on  by 
means  of  subordinate  courts  established  by  it  pursuant  to  the  terms 
of  its  charter. 
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In  the  year  1892  the  defendant  applied  for  and  obtained  permission 
to  do  business  as  an  insurance  company  in  the  state  of  New  York, 
which  permission  still  continues.  Having  obtained  such  permission, 
it  organized  a  subordinate  court  in  the  city  of  Watertown,  known  as 
Court  Watertown  No.  465,  and  thereafter,  and  on  December  29, 
1892,  the  plaintiff,  who  then  resided  in  the  city  of  Watertown,  became 
a  member  of  that  court.  On  the  7th  day  of  January,  1893,  the  de- 
fendant issued,  and  on  January  16,  1893,  delivered  to  the  plaintiff,  its 
certificate  or  policy  of  insurance,  which  stated  in  substance  that,  in 
consideration  of  the  statements  and  representations  contained  in  the 
application  for  membership,  the  statements  and  answers  contained 
in  the  medical  examination  papers,  the  provisions  of  the  constitution 
and  by-laws  prescribed  from  time  to  time  by  the  Supreme  Court  of  the 
Independent  Order  of  Foresters,  all  *of  which  were  assented  to  by 
plaintiff  and  were  made  part  of  said  contract,  and  also  in  consid- 
eration of  the  statements  and  declarations  contained  in  the  obliga- 
tions of  subordinate  courts,  upon  the  faith  of  all  of  which  said  cer- 
tificate was  issued,  said  Supreme  Court  of  the  Independent  Order  of 
Foresters  agreed  to  pay  to  the  plaintiff  on  his  reaching  his  seven- 
tieth birthday  and  on  each  subsequent  birthday  an  annuity  benefit  of 
$200  until  the  full  sum  of  $2,000  was  paid,  less  any  sum  paid  on  ac- 
count of  total  and  permanent  disability.  It  further  agreed  to  pay,  on 
satisfactory  proof  of  total  and  permanent  disability,  as  provided  in 
the  constitution  and  laws  prescribed  from  time  to  time  by  said  Su- 
preme Court,  a  benefit  of  $1,000,  and  it  further  agreed  to  pay  to  the 
widow  or  other  beneficiary  therein  designated,  or  to  the  personal 
representatives  of  the  plaintiff,  on  due  and  satisfactory  proof  of  his 
death,  an  endowment  benefit  of  $2,000,  less  any  sum  previously  paid  on 
account  of  total  and  permanent  disability  or  on  account  of  the  an- 
nuity benefit. 

The  plaintiff,  at  the  time  said  certificate  was  issued,  was  nearing 
his  thirty-sixth  birthday,  and  he  thereby  became  a  member  of  the  ordi- 
nary class  and  was  required  to  pay  the  monthly  assessment  fixed  by  said 
by-laws  to  be  paid  by  members  of  the  age  of  36  in  said  ordinary 
class. 

The  by-laws  of  said  defendant  in  force  at  the  time  the  plaintiff 
joined  the  order  and  said  certificate  or  policy  of  insurance  was  exe- 
cuted and  delivered  provided  that  the  monthly  rate  of  assessment 
which  every  member  in  the  ordinary  class  should  pay  who  was  of  the 
age  of  36  at  the  time  of  his  registration  should  be  80  cents  on  each 
$1,000,  or  the  sum  of  $1.60  on  a  policy  for  $2,000,  and  that  he  should 
pay  the  same  rate  of  assessment  thereafter  as  long  as  he  remained 
continuously  in  good  standing  in  the  order  and  in  the  same  class.  Said 
by-laws  further  provided  that,  whenever  there  were  no  available 
funds  to  pay  the  endowment  or  other  benefits  of  the  order,  the  execu- 
tive council  should  order  a  special  assessment,  which  should  be  paid  by 
each  member  into  his  subordinate  court  within  30  days  from  the  dale 
of  the  call,  and  the  subordinate  courts  should  forthwith  transmit  the 
same  to  the  Supreme  Secretary,  and  when  such  special  assessment 
should  be  ordered  and  paid  by  the  members  it  should  be  refunded  to 
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them  as  soon  as  the  funds  of  the  society  would  permit,  by  the  exec- 
utive council  remitting  their  monthly  assessments  till  the  extra  sums 
paid  by  the  members  were  fully  repaid  to  them. 

On  joining  the  defendant  the  plaintiff  was  required  to  pay  an  in- 
itiation fee  of  $6.50  and  the  first  assessment  of  $1.60  upon  his  policy, 
and  he  was  required  by  said  by-laws  and  did  pay  the  annual  dues  of 
said  local  court,  which  were  fixed  at  the  sum  of  45  cents  per  month. 
He  thereafter  complied  with  all  the  rules  of  defendant  society,  and 
at  all  times  remained  a  member  in  good  standing,  and  paid  all  dues, 
assessments,  and  charges  against  him  which  were  levied  by  the  de- 
fendant down  to  October  1,  1913,  and  the  same  were  received  and 
accepted  by  defendant. 

In  the  year  1898  the  defendant  amended  its  by-laws  by  providing 
for  an  increased  rate  of  monthly  assessments  as  to  those  who  should 
thereafter  join  the  order,  those  who  were  of  the  age  of  plaintiff  when 
he  joined  being  required  to  pay  $1.44  per»month  on  each  $1,000  in- 
surance, or  a  total  monthly  assessment  on  a  certificate  for  $2,000  of 
$2.88;  but  such  amendment  provided  that  it  should  not  apply  to 
members  who  joined  before  December  31,  1898,  and  who  are  therefore 
termed  pre-99  members,  all  of  whom,  so  long  as  they  remained  in 
good  standing,  should  pay  the  rates  which  existed  before  such  amend- 
ment. 

In  the  year  1908  the  defendant  caused  a  valuation  to  be  made  of 
its  assets  and  liabilities,  and  it  was  found  that  the  present  value  of  the 
certificates  of  insurance  then  outstanding  exceeded  the  surplus  mor- 
tuary fund  on  hand,  together  with  the  present  value  of  future  month- 
ly assessments  by  the  sum  of  $55,000,000,  which  sum  represented  a 
valuation  deficiency  according  to  standard  mortality  tables  and  the  ac- 
tuarial methods  which  were  adopted.  The  defendant  thereupon 
amended  its  by-laws  by  raising  the  monthly  assessment  rates  of  al{ 
pre-99  members,  or  those  who  joined  before  December  31,  1898,  by 
which  amendment  the  plaintiff  was  required  to  pay  a  monthly  assess- 
ment of  $1.72  on  each  $1,000  insurance,  or  a  total  monthly  assessment 
on  a  certificate  for  $2,000  of  $3.44.  The  rates  of  monthly  assess-t 
ments  to  be  paid  by  members  joining  subsequently  to  December  31, 
1898,  was  left  as  fixed  by  the  amendment  of  1898.  The  plaintiff,  how- 
ever, seems  to  have  acquiesced  in  this  increase  of  his  monthly  assess- 
ment, and  has  paid  the  same  ever  since. 

In  the  year  1912  the  defendant  caused  a  further  valuation  of  its  as- 
sets and  liabilities  to  be  made,  and  it  was  found  that  t^e  present  value 
of  the  policies  then  outstanding  was  the  sum  of  $91,288,417,  or,  in- 
cluding death  claims  then  unsettled,  $92,355,091.  This  left,  after  de- 
ducting the  present  value  of  future  monthly  assessments  and  the  siir- 
phis  mortuary  fund  on  hand,  a  valuation  deficiency  of  $23,830,402, 
thus  showing  that  the  valuation  deficiency  of  $55,000,000  which  exist- 
ed in  1908  had,  because  of  the  increase  of  assessments  made  in  that 
year,  been  reduced  about  60  per  cent,  during  the  preceding  four 
years.  It  was,  however,  found  by  the  actuarial  methods  used  that  the 
^luation  deficiency  for  the  pre-99  members  was  $25,555,448,  thus 
leaving  a  valuation  surplus  to  members  who  joined  after  December 
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31,  1898,  of  $1,725,046.  The  same  valuation  showed  that  on  Decem- 
ber 31,  1912,  the  defendant  had  a  surplus  fund  of  $20,559,911,  of 
which  sum  $6,245,661  arose  from  payments  made  by  pre-99  members. 

In  the  year  1913,  upon  the  initiative  and  at  the  request  of  some 
of  the  chief  officers  of  the  defendant,  the  Dominion  Parliament  enact- 
ed a  statute  which  took  effect  on  May  16,  1913,  and  which  permitted 
the  defendant  to  classify  all  of  its  membership,  those  who  joined  prior' 
to  December  31,  1898,  to  constitute  one  class,  those  who  joined  be- 
tween January  1,  1899,  and  July  1,  1911,  to  constitute  another  class, 
and  those  who  joined  subsequently  to  July  1,  1911,  to  constitute  a 
third  class.  The  defendant  was  authorized  to  require  its  members  to 
pay  such  premiums  or  assessments  as  would  provide,  with  the  accum- 
ulated funds  of  the  society  applicable  to  mortuary  benefits,  for  the 
payment  of  all  obligations  matured  or  to  thereafter  mature  under  such 
mortuary  benefit  certificates,  whether  theretofore  or  thereafter  issued, 
without  deduction  or  abatement,  and  to  that  end  the  defendant  Was 
authorized  to  determine  the  amount  of  the  accumulates!  funds  which 
arose  from  the  payments  made  by  members  in  each  class,  and  such 
amount,  together  with  future  assessments  to  be  received  from  the 
members  in  each  class,  was  to  be  deemed  applicable  only  to  mortuary 
benefit  certificates  of  members  in  such  classes  respectively.  The  de- 
fendant was  further  authorized  to  ascertain  as  of  October  1,  1913, 
the  valuation  deficiency  in  respect  to  all  outstanding  mortuary  benefit 
certificates  of  members  who  joined  prior  to  January  1,  1899,  and  to  ap- 
portion such  valuation  deficiency  among  said  members  in  proportion 
to  the  amount  of  their  mortuary  benefit  certificates.  Said  act  further 
provided  that,  if  it  should  be  accepted  by  the  Supreme  Court  of  said 
society  by  a  two-thirds  vote,  it  should  then  take  effect,  in  which  event 
the  defendant  was  authorized  by  resolution  to  charge  against  each 
mortuary  benefit  certificate  issued  prior  to  January  1,  1899,  a^  an  as- 
sessment, a  sum  not  exceeding  its  proportion  of  the  valuation  deficiency 
aforesaid,  which  should  become  due  and  payable  on  October  1,  1913, 
and  if  not  so  paid  to  be  a  lien  against  said  mortuary  benefit  certificate, 
bearing  interest  until  paid  at  the  rate  of  4  per  cent,  per  annum,  com- 
pounded annually  the  same,  together  with  such  interest,  to  be  deducted 
by  the  defendant  from  the  moneys  to  be  paid  on  such  mortuary  cer- 
tificate. 

The  Supreme  Court  of  said  defendant  thereafter  accepted  said  act 
by  a  two-thirds  vote,  and  proceeded  to  have  another  actuarial  exam- 
ination of  its  affairs  made  as  of  October  1,  1913,  and  it  was  found 
that  on  said  datp  there  was  a  valuation  deficiency  as  to  pre-99  mem- 
bers of  liabilities  over  assets  according  to  standard  mortality  tables 
of  $24,500,000  which  siun  was  about  $1,000,000  less  than  the  valua- 
tion deficiency  charged  to  said  members  upon  the  actuarial  examina- 
tion made  December  31,  1912,  and  which  sum,  less  a  surplus  of  $725,- 
046,  placed  to  credit  of  members  joining  after  December  31,  1898 
represented  the  total  valuation  deficiency  of  the  defendant.  The  same- 
examination  showed  that  on  October  1,  1913,  out  of  the  surplus  funds 
then  on  hand,  amounting  to  about  $21,000,000,  the  sum  of  $6,000,000 
had  been  accumulated  from  payments  made  by  pre-99  members,  and 
it  also  appeared  that,  after  paying  all  claims  which  arose  during  the 


Digitized  by  VjOOQ  iC 


Sup.  Ct)  M'OLBMBNT  Y.  8UPRBMB  QOUBT,  I.  O.  F.  141 

year  1913,  there  was  ad  accumulated  surplus  which  was  paid  in  by 
tile  whole  membership  during  that  year  of  over  $300,000.  Thereupon, 
acting  under  the  authority  of  said  act  of  Parliament,  the  Supreme 
Court  proceeded  by  resolution  to  charge  said  valuation  deficiency  of 
$24,500,000  upon  the  pre-99  members  and  to  apportion  the  same  among 
said  membership  according  to  the  amount  of  their  respective  certifi- 
cates; the  shares  so  charged  to  the  plaintiff  being  the  sum  of  $520. 
This  amount  the  plaintiff  was  required  to  pay  on  or  before  October 
1,  1913,  and  in  default  of  said  payment  it  was  declared  to  be  a  lien 
upon  his  certificate  of  insurance,  with  interest  at  the  rate  of  4  per 
cent.,  compounded  annually,  the  whole  amount  thereof  to  be  deducted 
from  anv  sum  which  should  thereafter  become  payable  on  said  certifi- 
cate. The  plaintiff  protested  against  said  charge  and  lien,  and  refused 
to  pay  the  same,  and  subsequently  to  October  1,  1913,  brought  this 
action  to  set  aside  said  lien  and  charge,  and  to  have  his  policy  re- 
stored to  its  original  amount,  and  he  asserts  that  the  imposition  of 
the  same  was  a  violation  of  his  contract  rights,  and  therefore  invalid. 

There  was  considerable  evidence  given  upon  the  trial  bearing  upon 
the  necessity  and  fairness  of  the  sum  thus  charged  against  the  pre-99 
membership,  and,  if  that  inquiry  was  necessarily  involved,  much  could 
be  said  on  either  side  of  the  question.  It  seems  to  me,  however,  that 
it  is  more  a  question  of  power  in  the  defendant  to  make  the  charge 
and  create  the  lien  in  question,  for  if  it  possessed  such  power  it  is 
hardly  the  province  of  the  court  to  control  the  discretionary  exercise 
of  the  same. 

In  determining  this  question  of  power,  we  must  first  ascertain 
whether  the  contract  made  between  the  parties  is  to  be  construed,  and 
the  rights  of  the  parties  determined,  according  to  the  laws  of  the 
state  of  New  York,  or  those  of  the  Dominion  of  Canada.  The  method 
pursued  in  joining  the  defendant  and  in  the  issuance  of  plaintiff's 
certificate  of  insurance  was  as  follows : 

The  plaintiff,  who  resided  in  the  city  of  Watertown,  presented  his 
petition  for  membership  to  Court  Watertown  No.  465,  which  was 
referred  to  a  committee,  who  having  reported  favorably  upon  the 
application,  he  was  balloted  for  and  elected.  He  was  then  examined 
by  the  subordinate  court  physician,  and  the  medical  examination  for- 
warded to  the  home  office  in  Toronto,  and  the  same  having  been  ap- 
proved by  the  chief  medical  examiner  of  the  Supreme  Court  and  re- 
turned with  such  approval  to  the  subordinate  court,  it  proceeded  to 
initiate  him  as  a  member.  At  the  time  of  his  initiation  he  paid  the 
initiation  fee  and  his  first  assessment,  and  the  recording  secretary 
of  the  court  thereupon  completed  his  application  for  membership  by 
filling  in  the  date  of  his  initiation,  and  such  application,  with  the  cer- 
tificate of  such  secretary,  was  by  him  then  forwarded  to  the  home 
office,  where  he  was  registered  and  enrolled  as  a  member  in  the  de- 
partment of  the  Supreme  Secretary.  In  a  few  days  the  certificate  or 
policy  of  insurance  was  made  out  and  forwarded  to  the  subordinate 
court  for  delivery.  Before  delivery,  however,  the  by-laws  provided 
that  it  must  be  signed  by  the  member  thus  insured,  and  such  signa- 
ture duly  witnessed  by  the  chief  ranger  of  his  court,  and  countersigned 
by  the  recording  secretary,  with  the  seal  of  the  court  attached  (By- 
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Laws  1890,  §  250),  which  being  done,  the  certificate  or  policy  in  ques- 
tion was  delivered  to  the  plaintiff  at  his  home  court  in  Watertown. 
Thereafter,  as  assessments  came  due,  they  were  paid  to  said  subordinate 
court,  and  by  it  transmitted  to  the  Supreme  Treasurer  at  the  home 
office  in  Toronto. 

[1]  From  this  statement  of  facts  it  clearly  appears  that  the  con- 
tract in  question  was  made  in  the  state  of  New  York.  There  it  was 
delivered,  and  the  final  acts  which  were  requisite  to  give  vitality  to 
it  as  a  contract  were  there  performed.  A  contract  is  made  where  the 
final  acts  are  done  which  are  essential  to  its  validity  and  where  it  is 
in  fact  delivered.  Meyer  v.  Knights  of  Pythias,  178  N.  Y.  63.  70 
N.  E.  Ill,  64  L.  R.  A.  839;  Whart.  Confl.  Laws  (2d  Ed.)  §  421; 
Voight  v.  Brown,  42  Hunt,  394;  Milliken  v.  Pratt,  125  Mass.  374, 
376,  28  Am.  Rep.  241 ;  Holder  v.  Aultman,  169  U.  S.  81,  18  Sup. 
Ct.  269,  42  L.  Ed.  669 ;  Stein-Gray  Drug  Co.  v.  Michelsen  Co.  (Mun. 
Ct.)  116  N.  Y.  Supp.  789.  A  contract  of  insurance  is  made,  not  where 
'  the  policy  was  executed,  but  where  it  was  in  fact  delivered.  South 
Bay  Co.  v.  Howey,  113  App.  Div.  383,  385,  386,  98  N.  Y.  Supp.  909; 
Swing  V.  Dayton,  124  App.  Div.  58,  108  N.  Y.  Supp.  155,  affirmed 
on  opinion  below  196  N.  Y.  503,  89  N.  E.  1113.  And,  indeed,  if 
there  was  ever  any  doubt  upon  the  subject,  it  has  finally  been  set  at 
rest  by  the  decisions  of  the  United  States  courts  that  a  policy  of  in- 
surance, made  out  in  one  state  and  delivered  in  another,  is  a  contract 
made  in  the  state  where  it  was  delivered.  Knights  Templar  &  Masons' 
Indemnity  Co.  v.  Berry,  50  Fed.  511,  1  C.  C.  A.  561 ;  Equitable  Life 
Ass.  Society  v.  Winning,  58  Fed.  541,  7  C.  C.  A.  359;  Equitable  Life 
Ass.  Society  v.  Clements,  140  U.  S.  226,  11  Sup.  Ct.  822,  35  L.  Ed. 
497;  Mutual  Life  Ins.  Co.  v.  Cohen,  179  U.  S.  262,  265,  21  Sup.  Ct. 
106,  45  L.  Ed.  181 ;  Mutual  Life  Ins.  Co.  v.  Hill,  193  U.  S.  551,  24  ' 
Sup.  Ct.  538,  48  L.  Ed.  788. 

[2]  The  authorities,  in  relation  to  what  law  shall  govern  in  the 
construction  of  contracts  made  in  one  jurisdiction  to  be  performed  in 
another,  do  not  seem  to  be  in  perfect  harmony.  It  was  laid  down 
many  years  ago  as  a  general  rule  that  the  law  of  the  place  where  a 
contract  is  made  determines  its  nature,  validity,  obligation,  and  legal 
effect,  and  also  prescribes  the  rules  for  its  construction  and  interpreta- 
tion, unless  it  appears  that  it  was  to  be  performed  in  another  place, 
or  was  made  with  reference  to  the  laws  and  usages  of  such  other 
place,  in  which  case,  following  the  rule  of  the  presumed  intention  of 
the  parties,  the  law  of  the  place  of  performance  furnishes  the  guide 
for  its  construction  and  interpretation.  This  rule  seems  to  have  been 
steadily  adhered  to  by  the  courts  until  a  comparatively  recent  period. 
Sherrill  v.  Hopkins,  1  Cow.  103;  Dvke  v.  Erie  R.  R.,  45  N.  Y.  113. 
116,  6  Am.  Rep.  43;  Jewell  v.  Wright,  30  N.  Y.  264,  86  Am.  Dec. 
372;  Merchants'  Bank  of  Canada  v.  Griswold,  72  N.  Y.  473,  480,  28 
Am.  Rep.  159;  Curtis  v.  Delaware,  L.  &  W.  R.  R.  Co.,  74  N.  Y. 
116,  120,  30  Am.  Rep.  271;  Interstate  Steamboat  Co.  v.  First  Nat. 
Bank,  87  Hun,  93,  33  N.  Y.  Supp.  966.  The  more  recent  cases,  how- 
ever, lay  down  the  rule  that  all  matters  bearing  upon  the  construction, 
interpretation,  and  validity  of  a  contract  must  be  determined  by  the 
law  of  the  place  where  the  contract  was  made,  while  all  matters  con- 
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nected  with  its  performance  are  regulated  by  the  law  of  the  place  of 
performance.  Scudder  v.  Union  Nat.  Bank,  91  U.  S.  406,  413,  23 
L.  Ed.  245;  Union  Nat.  Bank  v.  Chapman,  169  N.  Y.  538,  543,  62 
N.  E.  672,  57  L.  R.  A.  513,  88  Am.  St.  Rep.  614;  Stumpf  v.  Hallahan, 
101  App.  Div.  383,  91  N.  Y.  Supp.  1062;  Hooley  v.  Talcott,  129  App. 
Div.  236,  113  N.  Y.  Supp.  820. 

The  distinction,  if  any,  between  these  rules,  is,  however,  unimpor- 
tant in  this  case ;  for,  as  we  have  seen,  the  contract  of  insurance  was 
made  in  this  state,  and,  as  no  place  of  performance  is  specified  in  the 
contract,  presumptively  it  was  to  be  performed  in  the  place  where 
the  contract  was  made.  Pomeroy  v.  Ainsworth,  22  Barb.  120,  128; 
Stumpf  V.  Hallahan,  101  App.  Div.  383,  91.  N.  Y.  Supp.  1062;  2 
Whart.  Contr.  §  72;  5  Lawson  Rights  &  Rem.  4142;  Perry  v.  Erie 
Transfer  Co.  (Com.  PU  19  N.  Y.  Supp.  239;  Cahill  Iron  Works  v. 
Pemberton  (Com.. PI.)  27  N.  Y.  Supp.  927,  931.  And  besides,  as  no 
place  for  the  payment  of  the  sum  insured  is  mentioned,  it  would  be 
the  duty  of  the  debtor  to  search  out  the  creditor  and  pay  him  per- 
sonally, if  he  was  to  be  found  within  the  state.  Smith  v.  Smith,  25 
Wend.  406;  Hale  v.  Patton,  60  N.  Y.  236,  19  Am.  Rep.  168;  Stoker 
v.  Cogswell,  25  How.  Prac.  274. 

The  party  insured  resides  within  the  state  of  New  York,  and, 
while  the  place  of  payment  is  by  no  means  controlling,  it  is  neverthe- 
less a  factor  in  determining  where  the  contract  is  to  be  performed. 
On  all  the  facts  I  conclude  that  the  contract  was  also  to  be  performed 
within  this  state.  The  construction  of  the  contract  and  the  rights  of 
the  parties  thereunder  must  therefore  be  determined  by  the  laws  of 
our  state. 

[8-5]  Turning  now  to  the  contract  in  question,  we  tind  that  in  con- 
sideration of  the  plaintiff's  complying  with  the  constitution  and  by- 
laws of  the  defendant  it  agreed  to  pay  him,  on  arriving  at  the  age  of 
70  years,  an  annuity  of  $200  until  the  whole  siun  of  $2,000  was  paid, 
or  in  case  of  total  and  permanent  disability  the  sum  of  $1,000,  or  upon 
his  death  to  hjs  widow  or  personal  representatives  the  sum  of  $2,000. 
The  by-laws  in  existence  at  the  time  the  plaintiff  joined  the  defend- 
ant provided  that  the  plaintiff  should  pay  a  monthly  assessment  upon 
the  certificate  or  policy  aforesaid  of  $1.60,  and  that  he  should  pay  the 
same  rate  of  assessment  thereafter  so  long  as  he  remained  in  good 
standing  in  the  order  and  in  the  class  in  which  he  was  thus  insured. 
This  was  the  only  requirement  of  the  by-laws  as  to  payments  by  the 
plaintiff,  except  the  levying  of  special  assessments  which  the  executive 
council  was  authorized  to  make  in  emergency  cases.  Manifestly  these 
special  assessments  were  to  be  made  at  the  same  rate  as  the  regular 
monthly  assessments,  and  they  could  only  be  ordered  when  tKe  de- 
fendant had  no  available  funds  to  pay  the  certificates  of  insurance  as 
they  matured,  and  when  such  special  assessments  were  ordered  they 
were  to  be  refunded  to  the  members  as  soon  as  the  funds  of  the  de- 
fendant would  permit.  Furthermore,  at  the  time  the  action  com- 
plained of  was  taken  by  defendant,  it  had  a  surplus  fund  of  about 
$20,000,000,  so  there  can  be  no  claim  that  said  action  was  authorized 
under  the  power  contained  in  the  by-laws  to  levy  special  assessments. 

The  certificate  of  insurance  issued  to  plaintin,  in  connection  with 
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the  constitution  and  by-laws  then  in  existence,  constituted  his  contract 
with  defendant.  Matter  of  Equitable  Reserve  Fund  Life  Ass'n,  131 
N.  Y.  369,  30  N.  E.  114;  Sabin  v.  Phinney,  134  N.  Y.  428,  31  N. 
E.  1087,  30  Am.  St.  Rep.  681;  People  v.  Life  &  Reserve  Ass'n,  150 
N.  Y.  94,  108,  45  N.  E.  8;  People  v.  Grand  Lodge  of  Empire  Order, 
156  N.  Y.  533,  537,  538,  51  N.  E.  299;  Shipman  v.  Protected  Home 
Circle,  174  N.  Y.  409,  67  N.  E.  83,  63  L.  R.  A.  347.  And  that  un- 
der such  a  contract  an  amendment  of  the  by-laws,  without  the  con- 
sent of  a  member  and  without  special  reservation  of  the^  right  to  make 
such  amendment,  which  increased  the  monthly  rate  of  assessment, 
violated  his  contract  rights,  is  no  longer  an  open  question  in  this  state. 
Wright  V.  Knights  of  Maccabees,  196  N.  Y.  391,  89  N,  E.  1078,  31 
L.  R.  A.  (N.  S.)  423,  134  Am.  St.  Rep.  838;  Green  v.  Royal  Arcanum, 
206  N.  Y.  591,  100  N.  E.  411. 

An  examination  of  the  contract  in  question  will  not  show,  in  my 
judgment,  any  »such  reservation  of  power.  True,  the  certificate  states 
on  its  face  that  it  is  issued  in  consideration,  among  other  things,  of 
the  provisions  of  the  constitution  and  laws  prescribed  from  time  to 
time  by  the  Supreme  Court,  all  of  which  are  assented  to  by  the  plain- 
tiff and  made  part  of  the  contract;  but  it  has  been  frequently  held 
that  such  a  provision  did  not  authorize  any  amendment  which  in- 
creased the  rate  of  assessment  as  to  existing  contracts.  Langan  v. 
American  Legion  of  Honor,  174  N.  Y.  266,  66  N.  E.  932 ;  Shipman 
V.  Protected  Home  Circle,  174  N.  Y.  398,  404,  67  N.  E.  83,  63  L. 
R.  A.  347;  Beach  v.  Supreme  Tent,  177  N.  Y.  101,  69  N.  E.  281; 
Ayers  v.  Order  of  United  Workmen,  188  N.  Y.  281,  80  N.  E.  1020. 

It  is  equally  well  settled  that  such  reservation  has  reference  only 
to  reasonable  amendments  relating  to  the  economic  administration  of 
the  affairs  of  the  society,  and  does  not  authorize  amendments  that  in- 
terfere with  or  destroy  vested  contract  rights.  See  cases  above  cited ; 
also  Kent  v.  Quicksilver  Mining  Co.,  78  N.  Y.  159;  Matthews  v. 
Associated  Press,  136  N.  Y.  342,  32  N.  E.  981,  32  Am.  St.  Rep.  741 ; 
Engelheart  v.  Fifth  Ward  D.  S.  &  Loan  Ass'n,  148  N.  Y.  281,  287, 
42  N.  E.  710,  35  L.  R.  A.  289;  Parish  v.  New  York  Produce  Ex- 
change, 169  N.  Y.  35,  61  N.  E.  977,  56  L.  R.  A.  149;  Evans  v. 
Southern  Tier  Masonic  Relief  Ass'n,  182  N.  Y.  453,  75  N.  E.  317; 
Wright  V.  Knights  of  Maccabees,  196  N.  Y.  391,  89  N.  E.  1078,  31 
L.  R.  A.  (N.  S.)  423,  134  Am.  St.  Rep.  838;  Green  v.  Royal  Arcanum, 
206  N.  Y.  591,  595,  100  N.  E.  411. 

There  was  also  upon  the  back  of  the  certificate  a  printed  clause 
signed  by  plaintiff,  whereby  he  expressly  agrees  that  the  constitution 
and  laws  of  the  Independent  Order  of  Foresters,  as  well  as  any 
amendments  thereof  which  may  be  adopted  from  time  to  time  by  the 
Supreme  Court,  shall  be  a  part  of  this  contract;  particular  reference 
being  made  by  the  parties  thereto  to  93  different  sections  of  the  con- 
stitution and  by-laws,  among  which  is  section  237,  which  fixed  the 
monthly  rate  of  assessment  when  the  plaintiff  joined  the  defendant. 

I  do  not  think  that  defendant's  contentions  gain  additional  force 
from  the  special  reference  thus  made  to  certain  sections  of  the  by- 
laws. This  reference,  as  above  stated,  is  to  93  different  sections,  or 
over  one-third  in  number  of  all  the  sections  contained  in  the  consti- 
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tution  and  by-laws  of  defendant.  In  order,  therefore,  to  understand 
what  this  reservation  of  power  to  amend  related  to,  he  must  examine 
93  different  sections,  and  then  all  he  would  be  informed  was  that  the 
defendant  reserved  the  right  to  make  new  by-laws  in  place  of  the 
same.  Such  a  reference  is  little,  if  any,  better  than  saying  that  par- 
ticular and  special  reference  is  made  to  all  of  the  sections  contained 
in  said  constitution  and  by-laws. 

It  was  said  by  Cullen,  C.  J.,  in  Beach  v.  Supreme  Tent,  177  N.  Y. 
101,  69  N.  E.  281,  that  nothing  less  than  an  explicit  statement  that 
power  was  reserved  to  amend  the  by-laws,  so  as  to  raise  the  rate  of 
assessment,  would  be  sufficient  to  confer  such  authority.  It  is  clear, 
therefore,  that  as  to  existing  contracts  such  power  did  not  arise  from 
the  general  language  used  in  the  certificate,  and  unless  the  action  of 
defendant  has  some  other  ground  of  support,  it  was  invalid,  as  be- 
ing in  violation  of  the  plaintiff's  contract  rights.  Boswell  v.  Security 
Mutual  Life  Ins.  Co.,  193  N.  Y.  465,  473,  474,  86  N.  E.  532,  19  U 
R.  A.  (N.  S.)  946. 

But  it  is  urged  by  the  counsel  for  defendant  that  it  was  incor- 
porated by  the  Parliament  of  the  Dominion  of  Canada,  that  such 
Parliament  has  unlimited  power  to  alter,  amend,  or  repeal  such  char- 
ter, and  that,  acting  under  such  authority,  it  amended  the  charter  of 
defendant  by  authorizing  the  levying  of  this  special  assessment,  and 
that,  not  being  restrained  by  any  written  constitution,  it  had  full  power 
to  authorize  the  levying  of  the  same,  notwithstanding  it  violated  vested 
contract  rights;  that  as  a  corporation  is  the  creature  of  a  statute,  it 
carries  its  charter  with  it  wherever 'it  goes,  and  that  such  charter, 
with  amendments  enacted  thereto,  rfiust  be  given  the  same  force  and 
effect  elsewhere  that  it  has  in  the  place  of  its  creation.  To  a  person 
living  in  a  country  where  individual  rights  are  safeguarded  by  con- 
stitutional limitations  and  restrictions,  such  a  proposition  would  seem 
to  be  both  novel  and  unique.  However,  to  test  the  accuracy  of  this 
proposition,  it  will  be  useful  to  inquire  to  what  extent  similar  legisla- 
tion in  a  country  subject  to  constitutional  restrictions  and  limitations 
will  be  enforced  by  our  courts,  and  whether  greater  weight  will  be 
given  to  the  statutory  enactments  of  a  foreign  country  whose  Parlia- 
ment is  not  restrained  by  any  constitutional  provisions. 

It  was  held  in  the  Dartmouth  College  Case,  4  Wheat.  518,  4  L.  Ed. 
629,  that  the  granting  of  a  charter  to  a  corporation  was  a  contract 
between  the  body  granting  the  same  and  the  members  of  the  corpora- 
tion, and  that  any  act  of  the  former  which  altered  the  charter  in  a  ma- 
terial respect  without  the  consent  of  the  corporation  impaired  the 
obligation  of  such  contract,  and  was  therefore  unconstitutional  and 
void.  In  that  case  Dartmouth  College  had  been  chartered  by  the 
British  crown  as  a  great  public  educational  enterprise,  and  the  statute 
which  was  condemned  was  an  act  of  the  Legislature  of  New  Hampshire 
which  sought  to  take  the  management  of  the  college  out  of  the  hands 
of  the  board  of  trustees  provided  in  the  charter  and  to  confer  it  upon 
a  board  consisting  of  certain  state  officers  as  ex  officio  members,  the 
balance  to  be  appointed  by  the  Governor  and  state  counsel  of  that 
state  on  the  theory  that  the  continuance  of  its  management  under 
trustees  named  by  the  crown  and  their  successors  was  contrary  to  the 
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genius  of  our  institutions,  and  that  the  educational  atmosphere  existing 
under  such  circumstances  would  exercise  a  baleful  influence  upon  the 
students  in  the  college.  Roused  by  the  danger  liable  to  result  to  the 
public  interests  from  this  decision,  as  soon  as  its  full  import  and  ex- 
tent became  generally  known,  most,  if  not  all,  of  the  states  enacted 
statutes  reserving  power  in  the  Legislature  to  alter,  suspend,  or  repeal 
the  charter  of  every  corporation.  Such  a  statute  was  enacted  in  our 
own  state  in  the  Revised  Statutes  of  1828,  and  has  ever  since  continued 
to  be  the  law  of  this  state. 

The  extent  to  which  this  power  of  amendment,  suspension,  and  re- 
peal may  be  exercised  by  the  Legislature  has  been  frequently  before 
the  courts,  and  much  has  been  written  upon  the  subject.  It  is  said  in 
a  standard  work  on  Corporations  that  the  effect  of  these  statutes  is 
to  validate  such  legislation  as  was  condemned  in  the  Dartmouth  Col- 
lege Case,  and  the  only  right  of  amendment  which  they  confer  is  such 
as  would  have  existed,  had  that  case  decided  that  the  federal  Constitu- 
tion did  not  apply  to  corporate  charters ;  that,  as  a  consequence,  the 
right  reserved  was  in  the  nature  of  a  police  power,  and  could  only  be 
exercised  without  the  consent  of  the  corporation  in  matters  wherein 
the  public  interests  are  involved ;  that  in  the  exercise  of  that  power  the 
Legislature  cannot  change  the  whole  character  of  the  enterprise,  or 
make  material  and  fundamental  changes  from  the  original  plan,  with- 
out the  unanimous  consent  of  all  the  stockholders.  In  this  regard  the 
learned  author  seems  to  have  the  support  of  the  authorities.  2  Cook, 
Corp.  (7th  Ed.)  §§  499,  500,  501 ;  Tomlinson  v.  Jessup,  15  Wall.  454, 
458,  21  L.  Ed.  204;  Miller  v.  New  York,  15  Wall.  498,  21  L.  Ed. 
98;  Sinking  Fund  Cases,  99  U.  S.  700,  719,  720,  25  L.  Ed.  496;  Lar- 
abee  v.  Dolley  (C.  C.)  175  Fed.  391 ;  Avondale  Land  Co.  v.  Shook, 
170  Ala.  379,  54  South.  268;  Orr  v.  Bracken  Co.,  81  Ky.  593;  Cross 
V.  Peach  Bottom  R.  Co.,  90  Pa.  392,  395;  Zabriskie  v.  Hackcnsack  & 
N.  Y.  R.  Co.,  18  N.  J.  Eq.  178,  90  Am.  Dec.  617;  Lord  v.  Equitable 
Life  Assur.  Soc,  194  N.  Y.  236,  237,  87  N.  E.  443,  22  L.  R.  A.  (N.  S.) 
420.  The  Supreme  Court  of  the  United  States,  however,  sums  up  this 
power  of  amendment  as  follows : 

"A»  power  reserved  to  the  Leglslatare  to  alter,  amend,  or  repeal  a  charter 
authorizes  it  to  make  any  alteration  or  amendment  of  a  charter  granted 
subject  to  it,  which  will  not  defeat  or  substantially  impair  the  object  of  the 
grant,  or  any  rights  vested  under  it,  and  which  the  Legislature  may  deem 
necessary  to  secure  either  that  object  or  any  public  right."  New  York  &  N.  E. 
R.  R.  Co.  V.  Bristol,  151  U.  S.  556,  567,  14  Sup.  Ct  437.  38  L.  Ed.  269; 
Close  V.  Glenwood  Cemetery.  107  U.  S.  476,  2  Sup.  CL  267.  27  L.  Ed.  408; 
Ilolyoke  Co.  v.  Lyman,  15  Wall.  522,  21  L.  Ed.  133 ;  Sinking  Fund  Cases, 
99  U.  S.  720,  25  L.  Ed.  496;  Berea  College  v.  Kentucky,  211  U.  S.  45,  57. 
29  Sup.  Ct.  33,  53  L.  Ed.  81. 

But,  whatever  is  the  extent  of  this  power  and  the  restrictions  and 
limitations  placed  upon  its  exercise,  all  the  cases  seem  to  agree  that  it 
cannot  be  exercised  in  any  manner  so  as  to  interfere  with  vested  rights 
or  impair  the  obligation  of  existing  contracts.  People  v.  O'Brien,  111 
N.  Y.  2,  37,  48,  49,  52,  18  N.  E.  692,  2  L.  R.  A.  255,  7  Am.  St.  Rep. 
684;  Lord  v.  Equitable  Life  Assur.  Society,  194  N.  Y.  213,  227, 
236,  237,  87  N.  E.  443,  22  L.  R.  A.  (N.  S.)  420;  Commonwealth  v. 
Essex  Co.,  13  Gray  (Mass.)  239,  253,  per  Shaw,  Ch.  J. ;  Detroit  v,  De- 


Digitized  by  VjOOQ  iC 


Sup.  Ct.)  m'olement  T.  SUPBBMB  OOUBT,  I.  o.  F.  147 

troit  &  Howell  Plankroad  Co.,  43  Mich."  141,  147,  5  N.  W.  275,  per 
Cooley,  J.;  Atty.  Gen.  v.  Looker,  111  Mich.  498,  69  N.  W.  929,  56 
L.  R.  A.  947;  Smith  v.  Lake  Shore  &  M.  S.  R.  Co.,  114  Mich.  472, 
473,  72  N.  W.  328;  Sinking  Fund  Cases,  99  U.  S.  720,  749,  25  L.  Ed. 
496. 

In  this  connection  it  is  well  to  observe  that  the  Supreme  Court  of 
the  United  States  says  a  vested  right  is  property  protected  by  the 
Constitution,  whether  it  springs  from  contract  or  from  the  principles 
of  the  common  law  (Pritchard  v.  Norton,  106  U.  S.  132,  1  Sup.  Ct. 
102, 27  L.  Ed.  104),  and  that  our  own  Court  of  Appeals  says  in  relation 
to  amendments  of  by-laws  authorized  by  the  Legislature  that  all  by- 
laws must  be  reasonable  and  that  any  act  of  the  Legislature  permitting 
a  corporation  to  alter,  amend,  or  repeal  its  by-laws  does  not  authorize 
an  amendment  interfering  with  vested  rights,  as  such  an  amendment 
would  not  be  reasonable.  Parish  v.  New  York  Produce  Exchange,  169 
N.  Y.  48,  61  N.  E.  977,  56  L.  R.  A.  149;  Beach  v.  Supreme  Tent,  177 
N.  Y.  104,  69  N.  E.  281. 

Attention  also  may  well  be  directed  to  the  distinction  pointed  out  by 
Judge  Vann  in  Lord  v.  Equitable  Life  Assur.  Society,  194  N.  Y.  213, 
87  N.  E.  443,  22  L.  R.  A.  (N.  S.)  420,  between  the  general  franchise 
granted  to  a  corporation,  consisting  solely  of  the  charter  creating  the 
corporation,  and  giving  it  a  right  to  do  business,  and  its  special  fran- 
chises, which  invest  it  with  property  rights.  The  former  may  be 
amended  or  repealed  by  the  Legislature,  while  the  latter  are  protected 
by  the  Constitution  from  legislative  impairment.  Railroad  Co.  v. 
Maine,  96  U.  S.  500,  510,  511,  24  L.  Ed.  836,  and  Gordon  v.  Appeal 
Tax  Court,  44  U.  S.  (3  How.)  133,  11  L.  Ed.  529,  are  also  to  like 
effect 

The  defendant's  counsel,  however,  attack  the  proposition  above  laid 
down  as  to  vested  rights,  and  cite  a  line  of  cases  where  they  claim 
such  rights  have  been  disregarded  by  our  courts  in  altering  or  amend- 
ing the  charters  of  corporations.  I  think  an  examination  of  these 
cases  will  show  that  they  are  entirely  consistent  with  the  above  rule. 
The  main  case  relied  on  is  Matter  of  Lee  Bank,  21  N.  Y.  9.  In  that 
case  the  bank  was  organized  in  1844  under  the  general  banking  law 
and  issued  bank  notes  for  circulation  as  money.  The  articles  of  as- 
sociation and  certificate  of  incorporation  provided  that  the  sharehold- 
ers should  not  be  liable  as  individuals  for  any  contract,  debt,  or  en- 
gagement of  the  association.  The  Constitution  of  1846  thereafter 
provided  that  the  stockholders  in  every  banking  institution  issuing,  bank 
notes  to  circulate  as  money  should  after  January  1,  1850,  be  indi- 
vidually responsible  to  the  amount  of  the  shares  of  stock  so  held  by  the 
them  for  all  debts  and  liabilities  contracted  after  that  date.  It  was 
held  that,  as  there  was  power  to  alter,  amend,  or  repeal  the  charter 
of  the  corporation,  this  was  a  repeal  pro  Janto  of  the  same,  that  it 
was  optional  with  the  corporation  whether  to  continue  the  issuing  of 
bank  notes  under  the  amended  charter,  three  years  being  allowed  for 
the  purpose  of  exercising  that  option,  and  if  after  the  expiration  of 
that  time  they  continued  to  so  issue  such  bank  notes  the  stockholders 
were  made  individually  liable  for  debts  incurred  after  that  date,  and 
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that,  as  the  stockholders  joined  the  association  with  full  knowledge 
of  the  power  to  alter,  amend,  or  repeal  their  charter,  they  in  eflfect  as- 
sented that  such  change  might  be  made.  If  this  legislation  had  a  re- 
troactive effect,  and  had  made  stockholders  liable  for  a  pre-existing 
indebtedness,  it  doubtless  would  have  been  in  violation  of  vested 
rights ;  but  it  did  nothing  of  the  kind.  It  merely  had  reference  to  a 
prospective  indebtedness  which,  within  all  the  authorities,  was  not  a 
violation  of  the  stockholders'  contract  rights.  2  Cook,  Corp.  (7th  Ed.) 
§  501.  See,  also,  Gray  v.  Coffin,  9  Cush.  (Mass.)  200;  Commonwealth 
V.  Cochituate  Bank,  85  Mass.  (3  Allen)  43,  44;  Coffin  v.  Rich,  45  Me. 
507,  509,  71  Am.  Dec.  559. 

The  conclusion  necessarily  results  from  the  foregoing  authorities 
that  domestic  legislation  which  alters,  amends,  or  repeals  corporate 
■charters  is  powerless  to  affect  vested  contract  rights.  This  being  so, 
why  should  the  enactments  of  the  parliament  of  a  foreign  country  be 
given  a  greater  weight  and  effect?  The  theory  under  which  courts  of 
one  jurisdiction  give  effect  to  the  laws,  written  or  unwritten,  of  a 
foreign  state  or  country,  is  that  of  private  international  law,  or 
what  is  popularly  called  the  comity  of  nations.  This  comity  is  not  a 
matter  of  right,  but  of  grace  or  courtesy,  extended  by  the  courts  of 
one  jurisdiction  to  another  state  or  nation.  It  is  an  elementary  rule 
in  the  conflict  of  laws  that  such  comity  will  not  be  exercised  where  the 
laws  sought  to  be  enforced  are  contrary  to  the  policy  of  our  laws,  or 
would  work  injustice  to  our  citizens. 

Story,  in  his  Conflict  of  Laws,  cites  with  approval  the  statement  of 
Huberus  (Lib.  1,  tit.  3)  that  it  is  an  axiom  that  the  laws  of  every  peo- 
ple in  force  in  their  own  jurisdiction  ought  to  have  the  same  force 
everywhere,  so  far  as  they  do  not  prejudice  the  powers  or  rights  of 
other  governments  or  their  citizens,  and,  commenting  upon  this  axiom 
of  Huberus,  Story  says : 

"It  seems  Irresistibly  to  flow  from  the  rights  and  duties  of  every  nation 
to  protect  its  own  subjects  against  injuries  resulting  from  the  unjust  and 
prejudicial  influence  of  foreign  laws  and  to  refuse  its  aid  to  carry  into  effect 
any  foreign  law  which  is  repugnant  to  its  own  interests  and  polity."  Story, 
Confl.  Laws  (7th  Ed.)  f  81. 

Story  further  says : 

"The  obligatory  force  of  the  laws  of  any  nation  cannot  extend  beyond  its 
own  territory,  and  if  such  laws  are  incompatible  with  the  laws  of  the  country 
where  such  subjects  reside,  they  will  be  disregarded  by  the  latter.  Every  na- 
tion has  an  exclusive  right  to  regulate  persons  and  things  within  its  own 
territory  according  to  its  own  sover^gn  will  and  policy."    Id.  §  22. 

**Tbe  state  may  interdict  the  administration  of  some  foreii^n  laws  and  it 
may  favor  the  introduction  of  others.  When  its  own  Code  speaks  positively 
upon  the  subject,  it  must  be  obeyed  by  all  iiersons  who  are  within  the  reach 
of  its  sovereignty ;  and  when  its  customary,  unwritten,  or  common  law  speaks 
directly  on  the  subject,  it  is  equally  to  be  obeyed.  Where  both  are  silent, 
then  and  then  only  can  the  question  properly  arise  what  law  is  to  govern, 
in  the  absence  of  any  clear  declaration  of  the  sovereign  will."    Id.  f  23. 

"No  nation  will  suffer  the  laws  of  another  to  interfere  with  her  own,  to  the 
injury  of  her  citizens."    Id.  §  29. 

"It  is  difficult  to  conceive  upon  what  ground  a  claim  can  be  rested  to  give 
any  municipal  laws  an  extraterritorial  effect,  where  those  laws  are  prejudicial 
to  the  rights  of  other  nations  or  to  those  of  their  subjects.  It  would  at  once 
4innihilate  the  sovereignty  and  equality  of  every  nation  which  should  be  called 
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upon  to  recognise  and  enforce  them,  or  compel  U  to  desert  Its  own  proper 
interests  and  duty  to  its  own  subjects  in  favor  of  strangers,  who  were  re- 
gardless of  both.  A  claim  so  naked  of  any  principle  or  Just  authority  to 
support  it  is  wholly  inadmissible."    Id.  f  32. 

Finally  Story  says: 

"The  rule  that  foreign  laws  which  are  repugnant  to  the  fundamental  prin- 
ciples of  the  lex  fori  cannot  claim  adoption  under  the  general  comity  of  na- 
tions in  the  administration  of  private  international  jurisprudence  has  lately 
received  formal  recognition  in  the  House  of  Lords.  3  Macq.  H.  L.  Cas.  497. 
It  is  there  said  that  *If  the  adoption  of  the  law  of  domicile  would  occasion 
prejudice  to  the  rights  of  other  states  and  their  citizens,  or  if  it  would  con- 
travene a  prohibitory  enactment  the  comity  of  nations  would  not  require 
iU  adoption.' "    Id.  i  373. 

The  decisions  of  our  courts  are  all  to  like  effect.  Thus  in  Hunting- 
ton V.  Attrill,  146  U.  S.  657,  13  Sup.  Ct.  224,  36  L.  Ed.  1123,  it  is  said 
that: 

**Laws  have  no  force  of  themselves  beyond  the  jurisdiction  of  the  state 
which  enacts  them,  and  can  have  extraterritorial  effect  mily  by  the  comity 
of  other  states." 

Oliver  v.  Townes,  2  Mart.  N.  S:  (La.)  98,  is  a  leading  case  on  the 
subject.  The  court  there  says  that : 

Where  the  laws  of  a  foreign  state  "clash  with  and  interfere  with  the  rights 
of  the  citizens  of  the  countries  where  the  parties  to  the  contract  seek  to  en- 
force it,  as  one  or  other  ♦  ♦  ♦  must  give  way,  those  prevaUing  where 
the  relief  is  sougbt  must  have  the  preference." 

And  in  22  American  and  English  Encyclopedia  of  Law  (2d  Ed.) 
1319,  the  rule  is  laid  down  that  Uie  laws  of  a  foreign  country  will  not 
be  enforced  if  such  enforcement  would  contravene  the  settled  policy 
of  the  former  or  be  prejudicial  to  the  interests  of  its  citizens.  There 
are  many  other  decisions  of  our  state  courts  to  like  effect,  among 
which  may  be  noted  that  of  Pearsall  v.  Dwight,  2  Mass.  89,  3  Am. 
Dec.  35,  where  Parsons,  C.  J.,  says ; 

"To  give  effect  to  contracts  made  in  another  state  is  an  act  of  comity  due 
from  Uie  courts  of  the  state  in  which  such  contracts  may  be  sued  to  the 
state  In  which  they  may  be  made.  This  rule  is  subject  to  two  important  ex- 
ceptions. First,  that  neither  the  state  *  *  •  nor  its  citizens,  may  suffer 
any  inconvenience  by  giving  the  contract  effect.'* 

Also  Edgerly  v.  Bush,  81  N.  Y.  199,  where  Folger,  C.  J.,  says  that 
force  and  effect  will  not  be  given  to  the  statutes  of  Lower  Canada, 
when  they  contravene  our  policy  or  inconvenience  our  citizens. 

[8]  The  defendant  applied  for  and  obtained  permission  to  execute 
contracts  of  insurance  within  the  state  of  New  York,  and  in  so  doing 
submitted  to  our  laws  and  agreed  to  obey  the  same  and  conform  to 
the  public  policy  of  our  state.  People  v.  Formosa,  131  N.  Y.  478, 
30  N.  E.  492,  27  Am.  St.  Rep.  612 ;  Morgan  v.  Mutual  Benefit  Life 
Ins.  Co.,  189  N.  Y.  447,  82  N.  E.  438;  Boswell  v.  Security  Mutual 
Life  Ins.  Co.,  193  N.  Y.  475,  86  N.  E.  532,  19  L.  R.  A.  (N.  S.)  946. 
Henceforth  it  was  regarded  as  a  corporation  domiciled  in  this  state, 
and  subject  to  the  same  obligations  and  liabilities  as  a  domestic  cor- 
poration. Martine  v.  International  Life  Ins.  Co.  Society,  53  N.  Y. 
339,  346,  347,  13  Am.  Rep.  529;  New  England  Mutual  Life  Ins.  Co. 
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V.  Woodworth,  111  U.  S.  138,  145,  4  Sup.  Ct.  364,  28  L.  Ed.  379; 
Hollis  V.  Drew  Theological  Seminary,  95  N.  Y.  175.  And  the  con- 
tract in  question  having  bjpen  made  under  such  authority,  and  as  the 
same  is  to  be  performed  in  this  state,  all  questions  as  to  its  validity, 
construction,  and  effect,  and  also  as  to  the  validity  of  any  modifica- 
tion thereof,  must  be  determined  by  our  laws.  To  that  end  all  of 
our  laws  in  that  regard  formed  a  part  of  such  contract  in  the  same 
manner  as  if  expressly  referred  to  and  incorporated  in  its  terms. 
Trustees  of  Brookhaven  v.  Smith,  98  App.  Div.  212,  213,  90  N.  Y. 
Supp.  646;  McCracken  v.  Hayward,  2  How.  608,  612,  11  L.  Ed.  397; 
Von  Hoffman  v.  City  of  Quincy,  4  Wall.  550,  18  L.  Ed.  403 ;  Pritchard 
v.  Norton,  106  U.  S.  124,  136,  1  Sup.  Ct.  102,  27  L.  Ed.  104;  Barnitz 
v.  Beverly,  163  U.  S.  118,  125,  16  Sup.  Ct.  1042,  41  L.  Ed.  93. 

Not  only  must  the  rights  of  the  parties  be  determined  according 
to  our  laws,  but,  as  they  speak  positively  upon  the  subject,  they  must, 
as  Story  says,  be  obeyed  by  all  without  regard  to  the  laws  of  their 
domicile.  So,  also,  as  is  said  in  the  Louisiana  case  above  cited,  if 
the  laws  of  this  state  conflict  with  the  laws  of  a  foreign  state,  the  lat- 
ter must  give  way,  and  the  former  be  given  the  preference.  But,  aside 
from  this,  the  policy  of  our  state  is  to  sacredly  regard  the  obligations 
of  contracts  and  sedulously  to  condemn  anything  that  interferes  with 
vested  rights  under  the  same.  The  legislation  of  the  Dominion  of  Can- 
ada involved  in  this  case  totally  disregards  such  obligations  and  vested 
rights,  and  is  therefore  contrary  to  our  public  policy  and  injurious  to 
our  citizens,  and  hence  no  comity  requires  us  to  give  effect  to  the  same. 
Dearing  v.  McKinnon  D.  &  H.  Co.,  165  N.  Y.  78,  87,  58  N.  E.  77i, 
80  Am.  St.  Rep.  708;  Edgerly  v.  Bush,  81  N.  Y.  199,  204;  Marshall 
V.  Sherman,  148  N.  Y.  11,  25,  42  N.  E.  419,  34  L.  R.  A.  757,  51  Am. 
St.  Rep.  654.  Any  other  result  would  place  a  premium  on  foreign 
corporations,  by  relieving  them  from  the  burdens  that  are  charged  on 
domestic  corporations,  which  is  contrary  to  the  policy  of  our  laws. 
People  v.  Roberts,  159  N.  Y.  86,  53  N.  E.  685,  45  L.  R.  A.  126. 

The  defendant's  counsel,  however,  strenuously  insist  that  the  Gcb- 
hard  Case,  109  U.  S.  527,  3  Sup.  Ct.  363,  27  L.  Ed.  1020,  settles  the 
law  contrary  to  the  result  above  arrived  at.  I  do  not  so  understand, 
that  decision.  In  the  Gebhard  Case  the  Canada  Southern  Railway 
Company  was  incorporated  by  the  Legislature  of  the  province  of  On- 
tario to  build  a  railroad  from  the  Detroit  to  the  Niagara  river  and, 
for  the  purpose  of  building  and  equipping  the  same,  executed  and  de- 
livered in  Canada  a  series  of  negotiable  bonds  payable  in  New  York 
City,  which  were  secured  by  a  mortgage  upon  all  of  the  property  of 
said  railway  company,  both  real  and  personal,  all  of  which  was  situ- 
ated in  the  province  of  Ontario.  The  company  became  embarrassed 
financially,  and  unable  to  pay  the  coupons  on  the  bonds  as  they  fell 
due,  and,  for  the  purpose  of  procuring  time  to  meet  the  same,  executed 
and  delivered  to  the  bondholders  what  was  called  extension  bonds, 
which  were  delivered  on  no  new  consideration,  but  merely  as  secu- 
rity for  unpaid  coupons.  The  company  thereafter  became  insolvent, 
and,  as  the  carrying  out  of  the  railroad  project  was  of  great  im- 
portance to  the  people  of  Canada,  a  reorganization  scheme  was  agreed 
upon  between  a  joint  committee  of  the  directors  and  bondholders 
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whereby  the  whole  bonded  indebtedness  was  to  be  refunded  in  an 
issue  of  $14,000,000  bonds  secured  by  a  new  mortgage,  which  was 
to  be  a  first  lien  on  the  property  of  the  company,  the  same  to  be  ex- 
changed for  the  old1)onds  at  their  face  value  without  past-due  coupons 
or  extension  bonds.  This  new  issue  of  bonds  was  to  bear  a  less  rate 
of  interest  than  the  former  issue,  and  the  interest  thereon  was  to  be 
guaranteed  by  the  New  York  Central  &  Hudson  River  Railroad  Com- 
pany. The  arrangement  thus  made  was  assented  to  by  a  large  ma- 
jority of  the  old  bondholders,  and  thereupon  the  Dominion  Parliament 
passed  what  was  known  as  the  Canada  Southern  Arrangement  Act, 
which  approved  of  said  scheme,  declared  the  same  binding  on  all  the 
bondholders,  and  made  said  bond  issue  and  mortgage  a  first  lien  on  all 
the  property  of  the  company.  The  plaintiffs,  who  resided  in  New  York, 
had  purchased  some  of  the  old  bonds,  and  refused  to  receive  the  new 
ones  in  exchange  therefor.  They  thereupon  brought  action  against 
the  railway  company  upon  the  unpaid  coupons  and  extension  bonds 
given  therefor,  and  the  United  States  Supreme  Court  held  they  were 
not  entitled  to  succeed. 

The  above  statement  shows  the  distinction  that  exists  between  that 
case  and  the  present  one.  The  Canada  Southern  Railway  Company 
asked  no  permission  to  do  business  in  the  state  of  New  York,  and  all 
its  business  was  transacted  in  the  Dominion  of  Canada.  All  of  its 
property  was  located  in  that  place,  and  the  only  contract  it  entered  into 
consisted  of  the  issuing  of  the  bonds  and  the  execution  of  the  mort- 
gage, all  of  which  was  done,  and  the  same  were  delivered  to  mort- 
gage trustees  in  Niagara  Falls,  in  said  dominion.  These  bonds  doubt- 
less were  placed  upon  the  market  and  were  held  and  owned  at  various 
places  throughout  the  United  States  and  Canada.  Homj  and  where 
the  plaintiffs  became  holders  of  their  bonds  does  not  appear,  but  in 
my  judgment  that  is  utterly  immaterial,  as  the  transfer  of  negotiable 
securities  does  not  constitute  a  new  contract,  but  is  merely  a  transfer 
of  the  right  of  action  upon  such  security ;  the  agreement  of  the  maker 
being  to  pay  the  holder  thereof,  whoever  it  might  be.  In  view  of  these 
facts,  it  seems  to  me  that  these  bonds  were  essentially  Canadian  con- 
tracts, notwithstanding  they  were  payable  in  New  York  City.  They 
were  made  payable  in  that  city  doubtless  as  a  matter  of  convenience, 
because  New  York  City  was  the  great  financial  center  of  the  country. 
Under  these  circumstances  the  mere  fact  that  they  were  payable  in 
that  place  did  not  make  them  New  York  contracts.  Bank  of  Georgia 
V.  Lewin,  45  Barb.  340,  342,  343. 

It  is  well  settled  that  the  mere  fact  that  an  instrument  is  made  pay- 
able in  a  certain  state  does  not  make  that  state  the  place  of  perform- 
ance, when  the  agreement  in  fact  is  to  be  carried  out  in  another  juris- 
diction. Wayne  County  Sav.  Bank  v.  Low,  81  N.  Y.  566,  571,  37  Am. 
Rep.  533;  Western  Trans.  &  Coal  Co.  v.  Kilderhouse,  87  N.  Y.  431 ; 
Sheldon  v.  Haxtun,  91  N.  Y.  124,  129;  Staples  v.  Nott,  128  N.  Y.  403, 
407,  28  N.  E.  515,  26  Am.  St.  Rep.  480;  Tilden  v.  Blair,  88  U.  S. 
(21  Wall.)  241,  22  L.  Ed.  632.  The  case,  therefore,  comes  within 
the  well-settled  rule  that  the  laws  of  a  foreign  state  will  be  givei. 
effect  and  enforced  in  our  own  state,  when  they  do  not  conflict  with  our 
pubUc  policy  and  are  not  injurious  to  our  citizens. 
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Chief  Justice  Waite,  in  whose  opinion  ia  majority  of  the  court  con- 
curred, held  that  the  arrangement  scheme  was  not  contrary  to  the 
policy  of  our  laws,  as  it  was  in  effect  a  composition  in  bankruptcy, 
which  is  here  allowable.  He  also  held  that  it  was  not  injurious  to  our 
citizens,  because  it  took  the  place  of  a  foreclosure  sale,  and  unless  the 
scheme  went  through  the  bondholders  and  all  others  interested  would 
suffer  great  losses.  Therefore  it  was  held  that  the  true  spirit  of  inter- 
national comity  required  that  it  should  be  enforced  in  other  jurisdic- 
tions. Justice  Harlan,  in  a  vigorous  dissenting  opinion,  held  that 
the  arrangement  was  contrary  to  our  public  policy,  did  injustice  to  our 
citizens,  and  therefore  international  comity  did  not  call  upon  our 
courts  to  enforce  the  same. 

It  is  quite  true  that  some  things  are  said  in  the  prevailing  opinion 
which,  if  taken  literally,  might  destroy  the  obligation  of  every  con- 
tract made  by  a  Canadian  corporation.  However,  that  the  court  in- 
tended to  hold  that  a  Canadian  corporation  could  come  into  this  state, 
ask  and  receive  permission  to  do  business  here,  and  under  such  permis- 
sion solicit  business  and  make  contracts,  and  then  by  act  of  Parliament 
become  relieved  from  their  contract  obligations,  which  discharge  would 
be  binding  and  enforceable  in  our  state,  I  cannot  persuade  myself  to 
believe.  Such  a  proposition  would  manifestly  ignore  the  fact  that  the 
inviolability  of  contract  rights  is  inherent  in  our  Anglo-Saxon  civiliza- 
tion and  in  a  constitutional  country  governed  by  the  principles  of 
Magna  Charta  must  strike  the  mind  as  being  inconsistent  with  the 
fundamental  doctrines  of  civil  liberty. 

On  the  contrary,  I  think  what  was  said  was  intended  to  apply  only 
to  the  facts  then  before  the  court  which  was  that  of  a  Canada  con- 
tract made  by  a  Canadian  corporation,  and  therefore  to  be  construed 
and  given  effect  according  to  the  Canadian  laws;  the  only  question 
being  whether,  in  view  of  the  importance  of  the  work  in  which  the 
corporation  was  engaged,  and  the  consequences  to  the  public,  as  well 
as  to  the  bondholders,  of  a  failure  of  the  scheme  proposed,  it  was 
cdntrary  to  our  public  policy  to  permit  an  enforcement  of  the  same. 

Nor  do  I  think  the  decision  in  the  Simmelink  Case,  152  App.  Div. 
892,  136  N.  Y.  Supp.  527,  which  is  pressed  upon  my  attention  by  de- 
fendant's counsel,  is  at  all  controlling.  If  that  decision  was  in  point, 
it  would  be  my  duty  to  follow  it,  though  decided  by  a  divided  court. 
This  case,  however,  as  I  read  it,  is  quite  unlike  the  one  now  before 
the  court.  I  have  been  furnished  with  the  record,  and  see  that  there 
was  no  finding  that  it  was  a  New  York  contract,  and  it  is  doubtful 
if  there  was  sufficient  evidence  to  support  such  a  finding.  On  the 
contrary,  the  record  shows  an  express  finding  that  the  certificate  of 
insurance  was  issued  to  plaintiff  at  Toronto,  Canada.  The  Simme- 
link Case  could  therefore  be  well  held  to  be  a  Canadian  contract,  and 
governed  by  the  laws  of  that  Dominion,  as  was  done  in  the  Gebhard 
Case  above  cited.  Herein  that  case  differs  from  the  Green  Case,  206 
N.  Y.  591,  597,  100  N.  E.  411,  where  there  was  a  finding  that  the 
certificate  was  a  New  York  contract,  and  therefore  the  rights  of  the 
parties  must  be  determined  according  to  the  laws  of  this  state. 

My  attention  is  also  called  to  the  case  of  Stockwell  v.  Supreme 
Court  of  the  Independent  Order  of  Foresters,  216  Fed.  205,  where  the 
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District  Court  of  the  United  States,  upon  a  similar  state  of  facts, 
seems  to  have  arrived  at  a  different  conclusion  than  that  expressed 
in  this  opinion.  It  is  sufficient  for  me  to  say  that,  while  I  entertain 
great  respect  for  the  distinguished  jurist  who  wrote  in  that  case,  I 
think  the  decision  ihere  made  involves  a  more  rigid  application  of  the 
principles  of  the  Gebhard  Case  than  is  consistent  with  that  decision 
and  the  settled  law  of  this  state. 

Finally,  the  defendant's  counsel  argue  that  the  purpose  of  the  spe- 
cial assessment  was  to  equalize  the  amounts  paid  by  the  pre-99  mem- 
bers with  the  amounts  paid  by  those  who  joined  after  that  date,  and 
also,  if  the  assessment  is  not  allowed  to  stand,  the  defendant  will  be 
unable  in  the  future  to  meet  its  obligations  and  will  be  obliged  to  go 
into  liquidation.  However  desirable  it  might  be  from  a  strictly  moral 
standpoint  to  have  all  members  contribute  equally  to  the  funds  of 
the  defendant,  the  rights  of  the  parties  are  to  be  determined  in  a  forum 
of  law,  not  that  of  conscience,  and,  having  made  a  contract,  the  de- 
fendant cannot  successfully  urge  as  a  reason  for  not  fulfilling  the  same 
that  it  does  injustice  to  other  persons  with  whom  defendant  has  con- 
tractual relations.  Nor  is  the  fact  that  defendant  may  have  made  an 
improvident  contract  any  reason  for  violating  its  obligations. 

So  far  as  any  alleged  deficiency  is  concerned,  it  is  quite  manifest 
that  it  arises  from  an  attempt  on  the  part  of  defendant  to  abandon 
the  purely  assessment  plan  on  which  the  defendant  started  out,  de- 
pending on  extra  assessments  to  meet  emergencies,  and  to  transform 
itself  into  an  insurance  association  doing  business  on  the  old-lihe 
system,  whereby  a  reserve  fund  is  created  which,  in  connection  with 
the  regular  monthly  assessments,  is  sufficient  to  meet  all  the  obliga- 
tions of  the  company.  This  is  allowable,  if  it  does  not  interfere  with 
vested  rights,  but  not  otherwise.  Wright  v.  Minnesota  Mutual  Life 
Ins.  Co.,  193  U.  S.  657,  24.  Sup.  Ct.  549,  48  L.  Ed.  832. 

But,  treating  the  actuarial  report  as  an  actual  deficiency,  the  evi- 
dence shows  that  before  the  raise  in  rates  in  1908  said  deficiency  was 
$55,000,000,  which,  under  the  increased  rates  of  that  year  was  reduced 
in  1912  to  less  than  $24,000,000,  or  a  reduction  of  nearly  60  per  cent, 
in  four  years.  It  also  appears  that  in  1913  there  was  an  accumulated 
surplus  from  the  whole  membership,  after  paying  all  death  claims 
and  other  charges  and  expenses,  of  over  $300,000.  There  is  no  ap- 
parent reason  given  why  this  increase  in  the  surplus  will  not  con- 
tinue. The  question  whether  the  surplus  fund  in  connection  with  as» 
sessments  levied  under  the  rates  established  in  1908  will  not  be  suf- 
ficient to  meet  the  defendant's  obligations  is  at  best  problematical,  de- 
pending on  the  future  death  rate,  the  influx  of  new  members,  the 
number  of  extra  assessments  levied,  and  the  economy  exercised  in 
conducting  the  affairs  of  the  defendant  At  all  events,  it  will  be  many 
years  before  the  defendant's  present  surplus  of  over  $20,000,000  will 
be  exhausted,  and  it  be  compelled  to  discontinue  business.  It  may 
also  be  added  that  the  same  argument  was  used  in  the  Wright  Case, 
196  N.  Y.  391,  89  N.  E.  1078,  31  L.  R.  A.  (N.  S.)  423,  134  Am.  St 
Rep.  838,  and  held  to  be  not  iforceful  by  the  Court  of  Appeals. 

I  conclude  that  the  action  of  defendant  in  making  the  special  assess- 
ment in  question  and  declaring  the  same  a  Hen  on  plaintiff's  certificate 
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of  insurance  impaired  the  obligation  of  the  contract  defendant  made, 
and  was  consequently  invalid  and  void,  as  being  in  violation  of  the 
vested  contract  rights  of  plaintiff.  The  relief  asked  seems  to  be  well 
within  the  jurisdiction  of  a  court  of  equity.  Langan  v.  American 
Legion  of  Honor,  174  N.  Y.  267,  66  N.  E.  932.  A  decree  should, 
therefore,  be  made  in  favor  of  plaintiff,  granting  him  such  relief,  to- 
gether with  costs. 

Findings  may  be  prepared  in  accordance  with  this  opinion,  and,  if 
not  assented  to  by  counsel,  settled  before  me  on  five  days'  notice. 
The  plaintiff's  attorney  will  serve  a  copy  of  this  opinion  with  the  pro- 
posed findings. 

Judgment  accordingly. 


WIEN  V.  NBW  YORK  CENT.  &  H.  R.  B.  CO.    (No.  6919.) 
(Supreme  Court,  Appellate  Diyislon,  First  Department    March  12,  1915.) 

1.  CaBBIEBS  ^ss>m — CONNEOTINO  CaBBIEBS — LIABILITY  OT  IJfTOLAL  CABBIBB — 

Loss  OB  Damage — ^Intebstate  Commebcb  Act. 

UDder  the  Carmack  amendment  to  the  Interstate  Commerce  Act  (Act 
June  29,  1906,  c.  3591,  f  7,  pars.  11,  12,  34  Stat.  593  [Comp.  St  1913,  § 
8592]),  making  initial  carriers  liable  for  any  loss  or  damage  caused  by 
a  connecting  carrier,  the  initial  carrier  is  liable,  not  only  foe  the  neg- 
ligence of  its  own  servants,  but  for  those  of  connecting  carriers,  result- 
ing in  any  loss  or  damage  to  the  goods  en  route. 

[Ed.  Note.— For  other  cases,  see  Carriers,  Cent  Dig.  Si  775-789,  791- 
803;    Dec.  Dig.  <S=>177.] 

2.  Carrtebs  «©=>177 — Connecting  Cabriebs — Liabilitt  of  Initial  Cabbieb — 

Delivert  to  Consignee — Interstate  Commerce  Act. 

Under  the  Carmack  amendment  to  the  Interstate  Commerce  Act,  the 
initial  carrier  is  liable  for  any  loss  or  damage  resulting  from  the  final 
carrier's  failure  to  notify  the  consignee  of  the  arrival  of  goods  at  desti- 
nation, and  for  its  failure,  on  the  consignee's  refusal  to  accept  them,  to 
store  the  goods  for  the  account  of  the  consignor,  or  to  exercise  proper 
care  in  holding  them  for  him. 

[ISd.  Note.— For  other  cases,  see  Carriers,  Cent  Dig.  If  775-789,  791- 
803;    Dec.  Dig.  <S=»177.] 

3.  Carriers   ^=»89  —  Delivery    of    Goods  —  Presumption  —  Gonsignob   as 

Owner. 

Under  the  Carmack  amendment  to  the  Interstate  Commerce  Act,  it  is 
presumed,  upon  a  shipment  by  bill  of  lading,  without  notation  thereon  or 
elsewhere  with  respect  to  notifying  the  consignor  or  any  one  of  the  con- 
signee's refusal  to  accept,  that  the  consignee  is  the  owner. 

[Ed.  Note. — For  other  cases,  see  Carriers,  Cent  Dig.  |§  324-330;  Dec. 
Dig.  <©=»S9.] 

4.  Cabriers  «S=>89 — ^Deuivert  of  Goods — Liability, 

The  common-law  liability  of  the  carrier  ends  when  the  goods  reach 
their  destination,  and  the  consignee  has  a  reasonable  time  after  notice  to 
accept  them,  and  fails  to  do  so  or  refuses  to  accept  them. 

[Kd.  Note.— For  other  cases,  see  Carriers,  Cent  Dig.  §f  824-330;  Dec. 
Dig.  «=»89.] 

6.  Cabriebs  ^=»140— Delivery  of  Goods — Liabiuity  as  Wabbhouseuan. 

Upon  the  consignee's  failure  to  accept  goods  after  notice  and  a  rea- 
sonable time  to  remove  them,  the  liability  of  the  carrier  as  a  warehouse- 
man commences. 

[ICd.  Note.— For  other  cases,  see  Carriers,  Cent  Dig.  f|  009,  609%«  611- 
616 ;   Dec.  Dig.  <S=»140.] 

^=»For  other  rases  see  same  topic  &  KET-NUMBER  in  all  Key -Numbered  Digests  ft  Indexes 
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6.  Cabkiebs  «s»175 — ^Dblivebt  of  Goods — GoNSioifrEE's  Bbfusal  to  Aooept 

— Notice  to  Conbionob. 

At  common  law  a  carrier  is  not  bound  to  notify  the  consignor  of  the 
consignee's  refusal  to  accept  the  goods  after  notice  and  reasonable  time 
for  removal,  at  least  where  the  consignee  appears  presumptively  to  be 
the  owner,  or  unless  In  the  circumstances  of  the  particular  case  reasona- 
ble care  requires  it;  nor  does  the  Interstate  Commerce  Act  expressly  re- 
quire such  notice  to  the  consignor,  and  thereunder  the  carrier's  liability 
is  not  beyond  that  imposed  by  the  common  law  as  construed  by  the  federal 
and  state  courts;  and  even  if  it  was  the  duty  of  the  final  carrier  to  notify 
the  c(nisignor  of  the  consignee's  refusal  to  accept,  the  initial  carrier  would 
not  be  liable,  where  no  damage  resulted  from  its  failure  to  do  so. 

[Ed.  Note.— For  other  cases,  see  Carriers,  Cent.  Dig.  SS  764,  765;  Dec. 
Dig.  <&=>175.] 

7.  Cabbiebs  ^=s>89 — Consignee's  Rejtosal  to  Accept — Duty  of  Consignob. 

Where  the  consignee,  after  notice  of  arrival,  refuses  to  accept  goods, 
the  consignor  is  bound  to  demand  delivery  of  the  goods  to  himself  and  to 
take  charge  of  them  at  liestlnation. 

[Ed.  Note.— For  other  cases,  see  Carriers,  Cent  Dig.  {§  824-330;  Dec 
Dig.  «»89.] 

8.  Cabbiebs  «=»177 — ^Action  fob  Nondelivbbt — Liabilitt — "Daicagb  ob  In- 

juby" — "Tbanspoetation." 

Where  a  consignor,  upon  learning  that  his  interstate  shipment  of  goods 
had  not  been  accepted  by  the  consignee  and  had  not  been  delivered,  di- 
rected the  initial  carrier  to  have  them  returned  at  once,  and  then  him- 
self took  the  matter  up  with  the  final  carrier,  the  initial  carrier  was  not 
liable  for  damages  from  Uie  final  carrier's  failure  to  return  them  under 
its  agreement  with  the  consignor ;  any  "damage  or  injury'*  in  such  case 
not  being  within  Interstate  Commerce  Act,  §  20,  imposing  liability  on 
initial  carrier  for  damage  or  injury  by  oonnecting  carrier,  nor  within 
section  1  of  that  act  <Comp.  St  1913,  f  8563),  defining  'transportation," 
as  used  In  section  20,  to  include  services  in  connection  with  the  receipt, 
delivery,  and  transfer  in  transit 

[Ed.  Note. — For  other  cases,  see  Carriers,  Cent.  Dig.  §|  775-789,  791- 
803;   Dec.  Dig.  <g=s>177. 

For  other  definitions,  see  Words  and  Phrases,  First  and  Second  Series, 
Transport] 

HotchkisB,  J.,  dissenting. 

Appeal  from  Appellate  Term,  First  Department. 

Action  by  Joseph  Wien  against  the  New  York  Central  &  Hudson 
River  Railroad  Company.  Judgment  in  the  Municipal  Court  for  de- 
fendant was  reversed  by  the  Appellate  Term  (85  Misc.  Rep.  42,  146 
N.  Y.  Supp.  1010),  and  defendant  appeals.  Reversed,  and  judgment 
of  Municipal  Court  affirmed. 

See,  also,  163  App.  Div.  945,  148  N.  Y.  Supp.  1150. 

Argued  before  CLARKE,  LAUGHLIN,  SCOTT,  DOWLING,  and 
HOTCHKISS,  JJ. 

William  Mann,  of  New  York  City,  for  appellant 
Joseph  Levy,  of  New  York  City,  for  respondent. 

LAUGHLIN,  J,  As  I  view  the  case,  it  is  unnecessary  to  decide 
whether  the  defendant  would  have  been  liable  for  failing  to  procure 
the  return  of  the  goods,  if  plaintiff  had  left  the  matter  in  its  hands  on 
its  agent's  undertaking  or  promise.  The  decision  of  that  question 
would  depend  upon  whether  the  negotiations  constituted  a  new  and 
valid  contract  as  a  carrier  for  the  transportation  of  the  goods  back 

^s»For  other  cases  see  same  topic  ft  KBT-NUMBER  in  all  Key-Numbered  Digests  fLl^Aexea 
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to  the  point  from  which  they  had  been  shipped,  or  only  a  contract 
for  forwarding  them  (see  G.  C.  &  S.  Ry.  Co.  v.  Texas,  204  U.  S.  403, 
27  Sup.  Ct.  360,  51  L.  Ed.  540),  or  merely  an  agreement  to  transmit 
further  shipping  instructions  to  the  final  carrier  for  compliance  with 
which  it  would  not  be  liable  as  a  carrier.  Howatt  v.  Bennett,  156  App. 
Div.  849,  142  N.  Y.  Supp.  135.  The  plaintiif,  after  opening  negotia- 
tions with  the  agent  of  the  defendant  for  the  return  of  the  goods,  ac- 
quiesced in  the  suggestion  of  the  agent  that  he  take  the  matter  up 
with  the  agent  in  New  York  of  the  final  carrier,  on  the  ground  that  by 
so  doing  a  return  of  the  goods  could  be  had  a  few  days  sooner  than  if 
the  matter  were  left  to  the  defendant  to  arrange.  The  testimony  of  the 
plaintiff  with  respect  to  his  response  to  that  suggestion  is  as  follows : 

"I  said,  'Very  well ;'  and  I  went  to  the  Atchlaon,  Topeka  &  Saute  £%  Rail- 
way on  Broadway,  and  saw  Mr.  Mills/*  and  thereupon  "opened  the  negotia- 
tions" with  him  as  the  agent  of  the  final  carrier,  and  made  no  report  or 
further  application  to  the  defendant 

[1,  2]  Under  the  Carmack  amendment,  so  called,  to  the  Interstate 
Commerce  Act,  the  defendant  would  have  been  liable,  not  only  for  the 
negligent  acts  and  omissions  of  its  own  employes,  but  for  those  of 
connecting  carriers  resulting  in  any  loss  or  damage  to  the  goods  en 
route,  and  also  for  any  loss  or  damage  resulting  from  the  failure  of 
the  final  carrier  to  notify  the  consignee  of  the  arrival  of  the  goods  at 
destination,  and  for  its  failure,  on  the  consignee's  refusing  to  accept 
them,  to  store  the  goods  for  the  account  of  the  shipper  or  to  exercise 
proper  care  in  holding  them  for  him.  Adams  Express  Co.  v.  Cron- 
inger,  226  U.  S.  491,  33  Sup.  Ct  148,  57  L.  Ed.  314,  44  L.  R.  A. 
(N.  S.)  257;  Kansas  City  Southern  Rd.  Co.  v.  Carl,  227  U.  S.  639,  33 
Sup.  Ct.  391,  57  L.  Ed.  683;  Galveston,  H.  &  S.  A.  Ry.  Co.  v.  Wallace, 
223  U.  S.  481,  32  Sup.  Ct.  205,  56  L.  Ed.  516;  Atlantic  Coast  Line 
Rd.  v.  Riverside  Mills,  219  U.  S.  186,  31  Sup.  Ct.  164,  55  L.  Ed.  167, 
31  L.  R.  A.  (N.  S.)  7;  Becker  v.  Pa.  Rd.  Co.,  109  App.  Div.  230,  96 
N.  Y.  Supp.  1 ;  Earnest  v.  D.,  L.  &  W.  R.  Co.,  149  App.  Div.  330, 
134  N.  Y.  Supp.  323;  Coovert  v.  Spokane,  P.  &  S.  Ry.  Co.,  80  Wash. 
87,  141  Pac.  324;  Norfolk  &  W.  R.  Co.  v.  Stuart  Draft  Co.,  109  Va. 
184,  63  S.  E.  415. 

[3]  The  goods  were  consigned  to  the  People's  Store  at  Coffey ville, 
Kan.  There  was  no  notation  on  the  bill  of  lading  or  elsewhere  with 
respect  to  notifying  the  shipper  or  any  one  else,  and  presumptively, 
therefore,  the  consignee  was  the  owner,  which  distinguishes  the  case 
from  Nashville,  C.  &  St.  U  Ry.  Co.  v.  Drey  fuss,  150  Ky.  333,  150 
S.  W.  321,  where  the  goods  were  consigned  to  the  order  of  the  shipper 
with  directions  to  notify,  at  the  place  of  destination,  one  Howe,  who 
refused  to  accept  them,  and  the  initial  carrier  was  held  liable,  on  ac- 
count of  the  failure  of  the  final  carrier  to  give  it  notice  of  the  rejec- 
tion of  the  consignment,  for  damages  caused  by  fire  while  the  goods 
remained  in  possession  of  the  final  carrier.  The  duty  of  notifying 
the  consignor  was  predicated  upon  the  ground  that  the  bill  of  lading 
showed  that  it  owned  the  goods. 

[4-8]  The  general  rule,  well  settled  in  this  jurisdiction,  is  that  the 
common-law  liability  of  the  carrier  ends  when  the  goods  reach  their 
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destination  and  the  consignee  has  had  a  reasonable  time,  after  notice^ 
to  accept  them,  and  fails  to  do  so,  or  refuses  to  accept  them,  and  that 
thereupon  the  liability  of  the  carrier  as  a  warehouseman  commences, 
and  that  no  duty  devolves  upon  the  carrier,  as  matter  of  law,  to 
notify  the  consignor,  at  least  where  the  consignee  appears  prestunptive- 
ly  to  be  the  owner,  of  the  refusal  of  the  consignee  to  accept  the  goods, 
unless  in  the  circumstances  of  the  particular  case  reasonable  care  re- 
quires it.  Weed  v.  Barney,  45  N.  Y.  344, 6  Am.  Rep.  96 ;  Bacharach  v. 
Lehigh  Valley  Rd.,  143  App.  Div.  117,  127  N.  Y.  Supp.  607;  Man- 
hattan Shoe  Co.  V.  C,  B.  &  Q.  R.  R.  Co.,  9  App.  Div.  172,  41  N.  Y. 
Supp.  83;  Fenner  v.  Buffalo  &  St.  L.  R.  R.  Co.,  44  N.  Y.  505,  4  Am. 
Rep.  709. 

In  the  case  at  bar  it  appears  that  the  consignor  had  been  notified  by 
the  consignee,  before  he  shipped  the  goods,  that  they  would  not  be 
accepted,  and  that  they  would  be  left  at  the  railroad  depot  at  destina- 
tion. There  is  no  express  provision,  at  least,  of  the  Interstate  Com- 
merce Act  requiring  notice  to  the  consignor  of  the  refusal  of  the  con- 
signee to  accept  the  goods,  and  it  was  held  in  Adams  Express  Co.  v. 
Croninger,  supra,  that  the  federal  statutory  liability,  "aside  from  the 
responsibility  for  the  default  of  a  connectii^  carrier  en  route,  is  not 
beyond  the  liability  imposed  by  the  common  law  as  that  body  of  law 
applicable  to  carriers  has  been  interpreted"  by  the  federal  courts  as 
well  as  the  courts  of  the  states ;  and  there  is  no  decision  of  the  federal 
courts,  to  which  our  attention  has  been  drawn,  or  which  we  have  been 
able  to  find,  holding  that  such  duty  is  imposed  by  the  federal  statute. 

Assuming,  however,  for  the  purposes  of  the  appeal,  but  without 
deciding  the  point,  that  it  was  the  duty  of  the  final  carrier  to  notify 
the  shipper  of  the  refusal  of  the  consignee  to  accept  the  consignment, 
and  that  the  defendant  would  be  liable  for  the  failure  of  the  final 
carrier  to  perform  such  duty,  still  the  liability  cannot  be  predicated 
on  that  ground  here,  for  no  damages  are  shown  to  have  resulted  there- 
from, which  is  essential  to  warrant  a  recovery  on  the  statutory  lia- 
bility. See  Earnest  v.  D.,  L.  &  W.  Rd.  Co.,  supra.  It  appears  that 
the  consignee  was  duly  notified  and  refused  to  accept  the  shipment, 
and  that  the  goods  were  safely  and  properly  stored  or  kept  by  the  final 
carrier,  and  that  the  consignor  was  notified  by  the  consignee  that  it 
had  refused  to  accept  the  goods,  and  so  informed  the  duly  authorized 
agent  in  New  York  of  the  final  carrier,  and  requested  that  the  goods 
be  returned  in  ample  time,  if  the  request  had  been  honored,  to  avert 
any  loss  or  damages  in  the  premises. 

[7]  On  the  uncontroverted  evidence  the  loss  was  due  to  the  failure 
of  the  consignor  to  demand  delivery  of  the  goods  to  himself  and  to 
take  charge  of  them  at  the  point  of  destination,  on  the  refusal  of  the 
consignee  to  accept  them,  as  was  his  duty  (see  Norfolk  &  W.  R.  C6.  v. 
Stuart  Draft  Co.,  supra),  or  to  the  failure  of  the  final  carrier,  which 
was  then  acting  as  warehouseman,  to  comply  with  the  instructions  time- 
ly given  by  the  consignor  for  the  return  of  the  goods  to  him.  It  may 
be  that  the  defendant  remained  liable  for  the  acts  and  omissions  of 
the  final  carrier  as  warehouseman  with  respect  to  keeping  the  goods 
safely,  and  would  have  been  liable  for  failure  to  deliver  the  goods  to 
the  consignor  or  to  his  order  at  destination  on  the  failure  of  the  con-- 
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signee  to  accept  them;  but  we  are  not  called  upon  to  decide  that 
question  now,  for  the  reason  that  there  is  no  evidence  of  the  breach  of 
any  duty  on  the  part  of  the  final  carrier,  either  with  respect  to  storage, 
preservation,  or  delivery  at  the  point  of  destination. 

[8]  The  only  arguable  theory  is  that  defendant  is  liable  for  its  own 
failure,  or  the  failure  of  the  final  carrier,  to  return  the  goods  when 
requested.  But  the  defendant  was  under  no  obligation,  imposed  by 
the  common  law,  or  arising  from  the  bill  of  lading  it  issued,  or  by 
virtue  of  the  federal  statute,  to  return  the  goods  in  the  event  that  the 
consignee  refused  to  accept  them.  The  obligation  to  return  arose 
solely  from  the  new  contract  negotiated  after  the  consignee  refused  to 
accept  the  goods.  The  defendant  cannot,  in  the  circumstances,  in  my 
opinion,  be  held  liable  without  so  extending  the  liability  of  initial 
carriers  as  to  render  them  responsible  for  failure  of  final  carriers  to 
perform  any  new  contract  negotiated  between  the  shipper  and  them 
after  the  arrival  of  the  goods  at  destination ;  and  the  theory  on  which 
the  constitutionality  of  the  law,  in  so  far  as  it  makes  connecting  car- 
riers the  agents  of  the  initial  carriers,  has  been  sustained,  does  not,  I 
think,  so  extend  the  construction  as  to  make  the  connecting  carriers  the 
agents  of  the  initial  carriers  in  everything  that  they  may  do  at  any 
time  with  respect  to  the  property,  but  only  for  the  purpose  of  en- 
abling the  shipper  to  obtain  redress  from  the  initial  carrier  for  any 
breach  of  the  original  contract  of  shipment  regarded  as  a  through 
contract.  See  Atlantic  Coast  Line  v.  Riverside  Mills,  supra.  The 
only  liability  of  the  defendant  was  under  the  express  and  implied 
provisions  of  the  bill  of  lading  issued  by  it  construed  in  the  light  of 
the  Interstate  Commerce  Act ;  and  it  has  not  yet  been  held  that  such 
liability  extends  to  a  breach  of  duty,  or  to  a  contract  arising  under 
subsequent  negotiation  between  the  shipper  and  final  carrier  for  the 
further  transportation  of  the  property,  whether  to  the  point  of  orig- 
inal destination  or  to  another  point.  G.,  C.  &  S.  Ry.  Co.  v.  Texas, 
supra;  Howatt  v.  Bennett,  supra;  Sheehy  v.  Wabash  Rd.  Co.,  169 
Mich.  604,  135  N.  W.  655 ;  Ross  v.  Maine  Central  R.  R.  Co.,  112  Me. 
711,  90  Atl.  711.  See,  also,  Norfolk  &  W.  R.  Co.  v.  Stuart  Draft  Co., 
supra. 

In  Norfolk  &  W.  R.  Co.  v.  Stuart  Draft  Co.,  supra,  decided  by  Ae  Su- 
preme Court  of  Appeals  of  Virginia  in  1909,  it  was  held,  construing  the 
Carmack  amendment,  that  the  liability  of  the  initial  carrier  ends  when 
the  liability  of  the  final  carrier  as  a  warehouseman  commences,  and  that 
the  initial  carrier  was  not  liable  for  damages  resulting  from  Ae  neg- 
ligence of  the  final  carrier  while  acting  as  a  warehouseman  after  the 
refusal  of  the  consignee  to  accept  the  goods ;  but  that  question  is  not 
now  presented  for  decision,  and  we  express  no  opinion  thereon.  In 
Coovert  v.  Spokane,  P.  &  S.  Ry.  Co.,  supra,  which  was  decided  in  1914, 
it  was  held  that  the  initial  carrier  was  liable  for  a  wrongful  delivery 
by  the  final  carrier  to  the  consignee,  without  requiring  the  production 
of  the  bill  of  lading,  after  the  consignee  had  returned  5ie  bill  of  lading 
to  the  consignor,  at  the  same  time  notifying  him  that  the  goods  would 
not  be  accepted,  and  after  the  consignor  had  surrendered  the  bill  of 
lading  to  the  initial  carrier,  which  had  agreed  to  have  the  goods  re- 
turned, and  had  duly  notified  the  final  carrier  to  return  them.    But  that 
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was  a  case  of  liability  arising  out  of  a  wrongful  delivery,  which  may  be 
said  to  be  within  the  express  provisions  of  the  federal  statutes,  as  will 
be  seen  presently,  and  is  not,  I  think,  authority  for  the  contention  that 
the  initial  carrier  is  liable  for  all  acts  of  negligence  on  the  part  of  the 
final  carrier  while  acting  as  warehouseman. 

It  is  quite  clear,  I  think,  that  there  was  no  loss  from  "damage  or 
injury"  to  the  goods  caused  by  the  final  carrier,  within  the  provisions 
of  section  20  of  the  Interstate  Commerce  Act,  which  imposes  liability 
on  the  initial  carrier  for  such  damages ;  nor  is  the  respondent  aided 
by  the  definition  in  section  1  of  the  Interstate  Commerce  Act  of  the 
word  "transportation"  as  used  in  section  20  thereof,  whereby  it  is 
declared,  among  other  things,  that  "transportation"  includes  "service 
in  connection  with  the  receipt,  delivery,  elevation  and  transfer  in  trans- 
it, ventilation,  refrigerating  or  icing,  storage  and  handling  of  prop- 
erty transported."  The  plaintiff  was  aware  that  the  consignment  had 
not  been  delivered  and  that  it  was  held  by  the  railroad  company  in 
ample  time  for  him  to  arrange,  in  the  exercise  of  due  diligence,  to 
have  it  delivered  to  him  at  the  point  of  destination,  or  returned  to  him 
before  he  would  lose  the  benefit  of  his  market  or  sustain  any  loss. 
There  was  no  breach  of  the  defendant's  contract  to  transport  the  prop- 
erty and  to  tender  the  delivery  thereof,  and,  in  the  event  of  the  refusal 
of  the  consignee  to  accept  it,  to  have  it  held  or  stored  by  the  final  car- 
rier subject  to  the  order  of  the  shipper.  There  is  no  evidence  that 
the  market  value  of  the  goods  had  depreciated  at  the  time  plaintiff 
received  notice  that  the  consignee  had  refused  to  accept  them,  and 
that  they  were  at  the  railroad  depot  and  in  possession  of  the  final  car- 
rier, or  for  a  long  time  thereafter. 

I  am  unable  to  agree  with  Mr.  Justice  HOTCHKISS  that  the  loss 
was  caused  by  erroneous  information  with  respect  to  delivery  to  the 
consignee,  imparted  by  the  agent  of  the  final  carrier,  and  I  express  no 
opinion  with  respect  to  the  liability  of  defendant  for  such  misinforma- 
tion if  damages  resulted  therefrom.  As  already  observed,  the  dam- 
ages resulted  from  the  failure  of  the  final  carrier  to  return  the  prop- 
erty as  requested  by  the  shipper,  who  accepted  the  suggestion  of  the 
defendant's  agent  and  took  upon  himself  the  n^otiations  with  the 
agent  of  the  final  carrier  for  the  return  of  the  consignment,  and  for 
that  breach  of  duty,  which  is  the  only  theory  on  which  liability  could 
in  any  view  of  the  case  be  predicated,  the  initial  carrier  is  not  re- 
sponsible. 

I  am  therefore  of  opinion  that  the  learned  Appellate  Term  erred  in 
reversing  the  judgment  of  the  Municipal  Court,  and  its  determination 
is  reversed,  with  costs,  and  the  judgment  of  the  Municipal  Court  af- 
firmed, with  costs. 

CLARKE,  SCOTT,  and  DOWUNG,  JJ.,  concur. 

HOTCHKISS,  J.  (dissenting).  On  February  8,  1912,  plaintiff  de- 
livered to  the  defendant  in  this  city  a  case  of  merchandise,  consisting 
of  dresses  or  gowns,  and  consigned  to  the  People's  Store  at  Coffeyville, 
Kan. ;  the  shipment  being  routed  over  the  Santa  Fe  Railroad.  It  was 
conceded  on  the  trial  that  the  goods  arrived  at  their  destination  within 
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a  reasonable  time,  that  the  consignee  was  promptly  notified  of  their 
arrival,  that  the  consignee  in  due  time  notified  the  agent  of  the  Santa 
Fe  that  it  refused  to  accept  the  shipment,  and  that  notice  of  this  fact 
was  not  given  to  plaintif?  until  as  hereinafter  stated. 

On  or  about  April  24th  plaintiflf  received  a  letter  from  the  con- 
signee saying  that  it  refused  to  accept  the  goods.  On  April  26th 
plaintiff  showed  this  letter  to  defendant's  agent  in  this  city,  and  in 
reply  to  his  query  as  to  what  he  should  do  to  get  his  goods  back  "by 
the  next  express"  plaintiff  was  told  to  sign  a  return  order.  Having 
signed  such  an  order,  plaintiff  was  informed  by  the  agent  that  defend- 
ant would  have  to  communicate  with  its  agent  in  Chicago,  who  in 
turn  would  take  the  matter  up  with  the  Santa  Fe  agent  at  Coffey- 
ville,  and  that  it  would  probably  take  a  week  or  more  to  get  the  goods 
back,  but  that,  if  plaintiff  would  go  to  the  ofiice  of  the  Santa  Fe  in 
this  city,  he  would  find  it  had  a  direct  wire  to  Coffeyville  and  could  get 
the  shipment  back  in  three  days.  On  this  suggestion,  plaintiff  went  to 
the  office  of  the  Santa  Fe  and  explained  the  situation,  saying  at  the 
same  time  that  if  he  could  get  the  goods  back  in  three  days  he  could 
sell  them  for  their  full  value,  but  otherwise  the  season  for  their  sale 
would  be  lost.  The  agent  of  the  Santa  Fe  agreed  to  tel^raph  to 
Coffeyville  and  ascertain  whether  the  goods  were  still  in  possession 
of  his  company,  and,  if  so,  he  promised  to  have  them  returned  at 
once  by  express.  On  May  3d  plaintiff  was  notified  by  the  Santa  Fe 
agent  that  the  package  had  been  delivered  to  the  consignee  on  March 
28,  1912.  Having  again  commimicated  with  the  consignee,  plaintiff 
was  told  that  the  goods  had  not  been  accepted,  of  which  fact  plaintiff 
informed  the  Santa  Fe  agent,  and  was  again  told  that  the  goods  had 
been  delivered  to  the  consignee  on  March  28th.  Later  the  Santa  Fe's 
representatives  discovered  this  was  a  mistake,  and  about  May  20th 
they  informed  plaintiff  of  their  error,  that  the  case  had  never  been 
delivered  and  was  still  in  their  possession,  and  asked  what  disposition 
plaintiff  wished  made  of  it.  Thereupon  plaintiff  declared  that  he  had 
lost  his  market  for  a  sale  of  the  goods  and  demanded  reparation  from 
the  Santa  Fe.  The  goods  were  finally  returned  to  plaintiff",  but  at  his 
expense,  and  were  sold  at  a  considerable  loss,  for  which  this  action  was 
brought. 

The  question  whether  the  defendant  or  the  Santa  Fe  were  under 
any  duty  to  promptly  notify  plaintiff  that  the  consignee  had  refused 
to  accept  the  goods  is  not,  I  think,  in  the  case,  because  concededly 
plaintiff  received  notice  from  the  consignee  that  the  goods  had  been 
rejected,  and  up  to  April  28th,  when  he  called  on  defendant  and  in- 
formed it  of  this  fact,  the  goods  had  not  depreciated  in  value,  and 
plaintiff  had  suffered  no  damage.  The  loss  occurred  thereafter,  and 
arose  from  the  misinformation  received  by  plaintiff  from  the  Santa  Fe 
on  May  3d  that  the  package  had  been  delivered,  and  the  subsequent 
failure  of  the  Santa  Fe  to  return  the  goods  as  directed.  If  defendant 
is  under  any  liability,  I  see  no  reason  for  releasing  it  because  of  plain- 
tiff's negotiations  with  the  Sante  Fe.  If  the  Sante  Fe  was  defend- 
ant's agent  when  it  was  first  approached  by  plaintiff,  it  was  as  much 
defendant's  duty  as  it  was  the  duty  of  the  Sante  Fe  to  inform  plaintiff 
correctly  as  to  whether  the  goods  had  or  had  not  been  delivered,  and, 
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if  they  had  not  been,  then  to  return  the  goods  on  plaintiff's  requests — 
and  for  the  performance  of  this  duty,  especially  in  the  light  of  the  fact 
that  the  plaintiff  sought  the  Santa  Fe  at  the  defendant's  suggestion, 
plaintiff  had  the  right  to  treat  with  the  Santa  Fe,  because  it  was  a 
matter  directly  concerned  with  its  agency. 

We  are  thus  brought  to  the  main  question :  Because  of  the  excep- 
tions in  the  bill  of  lading,  the  defendant  cannot  be  held  for  any  loss, 
unless  it  be  under  that,  part  of  section  20  of  the  Interstate  Commerce 
Act,  known  as  the  Carmack  amendment.  The  defendant  claims  that 
the  act  was  intended  to  apply  only  so  long  as  the  goods  are  en  route 
and  the  duty  of  the  carrier  qua  carrier  continues;  that  where  trans- 
portation has  been  completed  to  the  ultimate  point  of  delivery,  and 
notice  of  arrival  has  been  given,  or  the  fact  of  arrival  has  been  brought 
home,  to  the  consignee,  the  obligation  of  the  initial  carrier  ceases,  and 
the  act  no  longer  applies.  I  think  this  is  too  narrow  a  construction 
and  one  in  accord  neither  with  the  letter  nor  the  spirit  of  the  act.  The 
reasons  for  the  passage  of  the  act  were  judicially  noticed  in  Atlantic 
Coast  Line  R.  R.  Co.  v.  Riverside  Mills,  219  U.  S.  186,  200,  201,  3\ 
Sup.  Ct.  164,  55  L.  Ed.  167,  31  L.  R.  A.  (N.  S.)  7,  where  it  is  said 
to  have  been  the  intention  of  Congress  to  give  to  the  shipper  the  ben- 
efit of  a  through  contract  against  the  initial  carrier,  and  to  relieve  him 
in  case  of  loss  or  damage  from  being  compelled  to  go  to  some  distant 
point  and  there  inconveniently  and  expensively  pursue  his  remedy 
against  the  carrier  actually  responsible  for  the  injury.  Speaking  of 
its  civil  as  distinguished  from  its  penal  provisions,  Mr.  Justice  White, 
writing  for  the  court  in  N.  Y.,  N.  H.  &  H.  R.  R.  Co.  v.  I.  C.  C,  200 
U.  S.  361,  391,  26  Sup.  Ct.  272,  277  (50  L,  Ed.  515),  said  that : 

"The  statute  was  remedial,  and  is  therefore  entitled  to  receive  that  inter- 
pretation which  reasonably  accompUshes  the  great  public  purpose  which  it 
was  enacted  to  subserve." 

It  is  true  it  is  commonly  said  that,  after  goods  have  arrived  at  their 
destination  and  the  consignee  has  had  notice  of  their  arrival  and  a  rea- 
sonable opportunity  to  take  the  goods  away,  the  responsibility  of  the 
carrier  as  such  ceases  and  it  becomes  a  warehouseman.  But  this,  I 
take  it,  is  an  expression  of  the  nature  of  the  duty  and  obligation  then 
resting  upon  the  carrier,  and  is  not  by  any  means  intended  as  expressive 
of  the  view  that  the  carrier  is  then  relieved  of  all  duties  and  obliga- 
tions growing  out  of  its  original  contract  with  the  shipper.  As  was 
said  in  Becker  v.  Penn.  R.  R.  Co.,  109  App.  Div.  230-234,  96  N.  Y. 
Supp.  1,  4: 

"The  common  carrier,  however,  does  not  necessarily  relieve  himself  from 
all  liablUty  by  giving  timely  notice  to  the  consignee  of  the  arrival  of  the 
goods,  even  although  he  fails  to  remove  them  within  a  reasonable  time. 
•If  the  consignee  neglected  to  accept  or  receive  the  goods,  the  carrier  is  not 
thereby  justified  In  abandoning  them,  or  In  negligently  exposing  them  to  in- 
jury. If  they  are  not  accepted  and  received  when  notice  is  given  of  their  ar- 
rival, he  may  relieve  himself  from  responsibility  by  placing  the  goods  in  a 
warehouse  for  and  on  account  of  the  consignee;  but,  so  long  as  he  has  the 
custody,  a  duty  devolves  upon  him  to  take  care  of  the  property  and  preserve 
it  from  injury.'  »cheu  v.  Benedict,  116  N.  Y.  513  [22  N.  E.  1074,  15  Am.  St. 
Kep.  426]." 

152N.Y.S.— 11  ^  T 
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This  duty  does  not  arise  out  of  any  new  agreement,  but  is  an  im- 
plied obligation  growing  out  of  the  original  contract  of  carriage. 
Chicago  &  Alton  R.  R.  Co.  v.  Kirby,  225  U.  S.  155,  32  Sup.  Ct.  648, 
56  L.  ^Ed.  1033,  Ann.  Cas.  1914A,  501 ;  Great  Western  Ry.  Co.  v. 
Crouch,  3  Hurlst.  &  N.  182,  195;  Metzenburg  v.  Highland  Ry.  Co., 
7  Scotch  Sess.  Cas,  (3d  Series)  919,  922.  As  I  have  shown,  the  breach 
of  duty  in  this  case  arose  from  the  misinformation  given  by  the  Santa 
Fe  concerning  the  fact  of  delivery,  thus  preventing  plaintiff  from  se- 
curing a  return  of  the  goods  in  time  to  enable  him  to  sell  them  for 
a  sum  which  then  represented  their  value.  Had  the  loss  arisen  with 
respect  to  some  matter  pertaining  to  the  return  of  the  goods,  as  dis- 
tinguished from  their  delivery,  it  might  be  plausibly  urged  that  a  new 
contract  had  attached,  to  which  the  initial  carrier  for  the  original 
carriage  was  a  stranger. 

But  I  can  see  no  difference  between  the  present  case,  where  the 
loss  arose  from  misinformation  given  by  the  ultimate  carrier  con- 
cerning the  fact  of  delivery,  and  one  where  the  loss  arose  out  of  its  mis- 
delivery or  total  failure  to  deliver.  By  its  through  bill  of  lading  this 
defendant  constituted  the  Santa  Fe  its  agent  "for  all  purposes  of  trans- 
portation and  delivery,"  and  the  case  must  be  treated  as  though  the  ulti- 
mate point  of  destination  was  on  defendant's  own  line,  and  defendant's 
obligations  are  the  same  as  if  the  loss  complained  of  had  been  occa- 
sioned by  its  negligence.  Galveston,  Harrisburg  &  San  Antonio  Ry. 
Co.  V.  Wallace,  223  U.  S.  481,  491,  492,  32  Sup.  Ct.  205,  56  L.  Ed. 
516. 

In  Nashville,  C.  &  St.  L.  Ry.  Co,  v.  Dreyfuss-Weil  Co.,  150  Ky. 
333,  150  S.  W.  321,  it  was  held  that,  where  goods  were  shipped  to 
the  order  of  the  shipper  with  instructions  to  notify  another  party  on 
arrival,  it  was  incumbent  upon  the  company  to  notify  the  shippers, 
on  refusal  of  the  person  named  in  the  bill  of  lading  to  be  notified  to 
accept  delivery,  and  that  the  initial  carrier  was  liable  under  the  act 
for  the  destruction  of  the  goods  while  lying  in  the  warehouse  of  the 
ultimate  carrier,  no  such  notice  having  been  given.  In  that  case  the 
court,  relying  on  the  term  "transportation"  as  defined  in  section  1  of 
the  act,  said  that: 

It  "must  be  presumed  to  have  been  intended  by  Congress  to  go  as  far  as 
Congress  had  power  to  regulate  the  subject,  and  to  make  the  initial  carrier 
liable  for  any  loss  of  the  property  until  its  interstate  shipment  was  com- 
pleted." 

Section  1  of  the  act  says: 

"The  term  'transportation'  shall  include  •  •  •  all  services  in  connec- 
tion with  the  receipt,  delivery,  elevation,  and  transfer  in  transit,  ventilation, 
refrigeration  or  icing,  storage,  and  handUng  of  property  transported." 

I  can  conceive  of  no  circumstances  under  which  "storage"  may 
become  a  part  of  the  duty  of  a  carrier  by  land,  while  the  goods  are 
en  route  or  before  they  have  reached  their  final  destination  and  the 
duty  to  deliver  has  attached.  Undoubtedly  the  Interstate  Commerce 
Commission  has  jurisdiction  to  regulate  storage  charges  of  railroads 
amenable  to  the  act.  Their  exercise  of  such  jurisdiction  is  notorious. 
See  Wilson  v.  Penn.  R.  R.  Co.,  14  Interst.  Com.  R.  170.     It  seems 
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to  me  clear,  taking  the  above  paragraph  of  section  1  as  a  whole,  and 
having  regard  for  the  phrase  "storage  and  handling  of  property 
transported,"  and  especially  in  view  of  the  intent  of  Congress  in 
passing  the  act,  that  the  duties  imposed  by  the  act  continue  until 
every  obligation  assumed  by  or  as  a  necessary  incident  to  the  con- 
tract of  carriage  has  been  fully  performed. 

Nor  do  I  find  anything  in  section  20  to  limit  this  result.  By  it 
the  initial  as  well  as  the  subsequent  carrier  is  made  liable  "for  any 
loss,  damage  or  injury  to  such  property."  This  phrase  is  not  neces- 
sarily confined  to  physical  "damage  or  injury."  The  words  must  have 
been  used  with  regard  for  their  effect  on  the  z/alue  of  shipments,  which 
was  the  practical  question  involved,  and  the  value  of  seasonable  goods 
may  as  readily  be  diminished  by  their  unlawful  detention  until  the 
season  had  passed  as  by  acts  causing  physical  depreciation.  In  Coov- 
ert  V.  Spokane,  P.  &  S.  Ry.  Co.,  80  Wash.  87,  141  Pac.  324,  the  con- 
signee had  refused  to  accept  the  goods,  whereupon  the  consignor  sur- 
rendered the  bill  of  lading  to  the  initial  carrier  and  ordered  the 
return  of  the  shipment;  but  the  ultimate  carrier  thereafter  delivered 
the  goods  to  the  consignee,  and  they  were  lost  to  the  consignor.  It 
was  held  that  the  initial  carrier  was  liable  under  the  act,  and  could 
be  held  as  for  a  conversion.  This  case  goes  further  than  it  is  neces- 
sary to  go  in  the  one  under  consideration,  because  the  loss  arose 
from  an  act  done  after  a  return  order  had  reached  the  ultimate  car- 
rier. 

If  the  case  of  Norfolk  &  W.  Ry.  Co.  v.  Stuart's  Draft  Milling  Co., 
109  Va.  184,  63  S.  E.  415,  is  opposed  to  the  foregoing  views,  I  think 
it  was  not  well  decided,  and  is  opposed  both  to  reason  and  author- 
ity. 

I  think  the  determination  was  right,  and  should  be  affirmed. 


(166  App.  Div.  328) 

8TALEY  V.  MURRAY  et  aL     (No.  21/63.) 

(Supreme  Court,  AppeUate  Division,  Tliird  Departmeut     March  3,  1915.) 

1.  Judgment  ^=>642 — Conclusiveness— Effect  of  Appeal. 

If  a  Judgment  in  a  mortgage  foreclosure  in  itself  would  not  prevent 
an  action  on  the  mortgage,  affirmance  thereof  In  the  Appellate  Division 
and  in  the  Court  of  Appeals  could  give  it  no  greater  effect;  there  being 
nothing  to  show  that  either  court  passed  on  any  question,  except  the 
one  on  which  the  judgment  below  was  granted. 

[Ed.  Note. — For  other  cases,  see  Judgment,  Cent  Dig.  1 1156 ;  Dec.  Dig. 
«=»642.] 

2.  MoBTOAGES  ^=^497 — FoREGLosuBE— Conclusiveness  of  Judgment. 

A  Judgment  roll  in  a  mortgage  foreclosure  showed  a  complaint  in  ordi- 
nary form,  an  answer  admitting  execution  of  the  bond  and  mortgage 
and  otherwise  denying,  that  plaintiff  produced  the  mortgage  and  showed 
evidence  computing  the  amount,  that  defendant's  motion  for  nonsuit  was 
denied,  and  that  the  court  made  findings,  the  last  of  which  was:  "No 
proof  was  offered  to  show  the  amount  due  and  unpaid  on  the  bond 
and  mortgage,  or'  for  what  amount  a  cause  of  action  accrued,  or  what 
cause  of  action  the  plaintiffs  had  at  the  time  of  trial.     And  I  do  find 

^s»For  oth^r  caM«  lee  same  topic  ft  KET-NUMBER  In  aU  Key-Numbered  Digests  ft  Indexes 
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and  decide  that  the  complaint  be  dismissed/*  H€l4,  that  the  form  <tf  the 
judgment,  whether  it  be  considered  a  judgment  of  nonsuit  or  a  judgment 
on  the  rights,  was  immaterial  as  to  its  conclusiveness,  as  the  judgment 
was  in  effect  a  holding  that  the  burden  of  proof  as  to  payments  was 
on  plaintiff,  and  that  there  was  an  absence  of  such  proof,  on  aoooant  of 
which  recovery  could  not  be  had,  and  it  did  not  preclude  another  action 
on  the  mortgage  under  Code  Civ.  Proc  {  1209,  declaring  that  a  final 
*  judgment  dismissing  the  complaint  does  not  prevent  another  action,  unless 
it  expressly  declares  or  shows  by  the  judgment  roll  that  it  is  rendered 
on  the  merits. 

[Ed.  Note.— For  other  cases,  see  Mortgages,  Cent  Dig.  H  1469,  1471- 
1473;   Dec.  Dig.  <8=>497.] 

8,  Appeal  and  Ebrob  ^»1Q73 — Harmless  Erbobt— Appeal  from  Bxturo 
Without  Prejudice. 

As  such  judgment  did  not  preclude  another  action  on  the  mortgage, 
whether  or  not  the  findings  were  in  the  judgment  roll,  the  defendant 
was  not  harmed  by  the  granting  of  an  order  to  strike  the  findings,  whidi 
might  consequently  be  affirmed  on  appeal. 

lEd.  Note. — For  other  eases,  see  Appeal  and  Error,  Cent.  Dig.  f|  4240- 
4247;   Dec  Dig.  <g=5>1073.] 

Woodward,  J.,  dissenting. 

Appeal  from  Trial  Term,  Fulton  County. 

Action  by  Jacob  W.  Staley,  as  surviving  executor  of  Jacob  Staley, 
deceased,  against  Michael  D.  Murray  and  others,  to  foreclose  a  mort- 
gage. From  an  order  striking  out  the  finding  of  fact,  exceptions  there- 
to, and  judgment,  and  directing  a  judgment  of  nonsuit,  and  from  a 
judgment  of  a  nonsuit  entered  pursuant  to  the  order,  defendants  ap- 
peal.   Affirmed. 

Argued  before  SMITH,  P.  J.,  and  KELLOGG,  LYON,  HOWARD, 
and  WOODWARD,  JJ. 

Dudley  &  Dennison,  of  Johnstown  (Alfred  D.  Dennison,  of  Johns- 
town, of  counsel),  for  appellants. 
Horton  D.  Wright,  of  Gloversville,  for  respondent. 

JOHN  M.  KELLOGG,  J.  The  judgment  in  this  action  of  fore- 
closure dismissed  the  plaintiff's  complaint.  Another  action  was  brought 
to  foreclose  the  same  mortgage,  and  the  trial  court  held  that  the  judg- 
ment in  the  former  action  was  an  adjudication  of  the  rights  of  the 
parties,  and  that  therefore  the  plaintiff  could  not  recover.  Thereupon 
the  plaintiff  made  a  motion,  and  obtained  the  order  appealed  from, 
at  a  Special  Term  held  by  the  judge  before  whom  the  first  trial  was 
had,  striking  from  the  judgment  roll  in  that  action  the  findings  and 
decision,  and  directing  that  a  judgment  of  nonsuit  be  entered  in  place 
of  the  judgment  entered;  said  judgment  of  nonsuit  to  show  that  the 
dismissal  was  not  upon  the  merits. 

A  final  judgment  dismissing  a  complaint  does  not  prevent  a  new 
action  for  the  same  cause,  unless  the  judgment  expressly  declares,  or 
it  appears  by  the  judgment  roll,  that  it  is  rendered  upon  the  merits. 
Code  Civ.  Proc.  §  1209.  The  judgment  docs  not  state  that  it  is  upon 
the  merits.  The  question  therefore  is:  Does  it  appear  by  the  judg- 
ment roll  that  it  was  rendered  upon  the  merits?  In  other  words,  does 
it  appear  that  it  has  been  determined  that  the  plaintiff  has  no  cause 

^=:»For  other  cases  see  same  topic  &  KEY-NUMBER  in  all  Key-Numbered  DisesU  A  Indexes 
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of  action  upon  the  mortgage?  The  judgment  roll  shows  just  what 
was  decided.  The  complaint  was  the  ordinary  one  in  foreclosure. 
The  answer  admitted  the  execution  of  the  bond  and  mortgage,  and, 
upon  information  and  belief,  denied  the  other  allegations  of  the  com- 
plaint. The  plaintiff  produced  the  mortgage  and  evidence,  computing 
the  amount  and  showing  that  the  bond  could  not  be  found.  The  rec- 
ord continues: 

"Plaintiff  rests.  Defendant's  motion  for  a  nonsuit  was  denied.  Ttie  court 
made  findings  of  fact  and  conclusions  of  law,  which  were  filed.  The  findings 
show  that  a  bond  accompanied  the  mortgage.  The  material  finding  is:  'Ninth. 
No  proof  was  offered  upon  the  trial  to  s^ow  the  amount  due  and  unpaid  upon 
the  bond  and  mortgage  referred  to  in  the  complaint,  or  for  what  amount 
a  cause  of  action  accrued,  or  what  cause  of  action  the  plaintiffs  had  at  the 
time  of  the  trial.  And  I  do  find  and  decide  as  matter  of  law  as  follows: 
That  the  complaint  of  the  plaintiffs  herein  be  dismissed,  with  costs  and  dis- 
bursements.' " 

[  1  ]  There  was  no  finding  that  the  mortgage  had  been  paid,  or  that 
for  any  reason  it  was  not  an  enforceable  obligation.  The  case  went  off 
upon  a  question  of  practice,  namely,  whether  the  plaintiff  could  re- 
cover without  proof  that  the  debt  is  unpaid.  The  question  was  not 
free  from  doubt,  but  the  court  evidently  construed  Conkling  v.  Weath- 
erwax,  181  N.  Y.  258,  73  N.  E.  1028,  2  Ann.  Cas.  740,  as  casting  upon 
the  plaintiff  the  burden  of  proof  on  the  question  of  payment.  I  am 
able  to  state,  as  a  member  of  this  court  who  participated  in  the  deci- 
sion, that  no  other  question  was  considered  here,  and  we  may  infer 
that  the  Court  of  Appeals  found  no  other  question  in  the  case.  If 
the  judgment  in  itself  would  not  prevent  a  second  action  upon  the 
mortgage,  the  affirmance  of  the  judgment  in  the  Appellate  Division 
and  the  Court  of  Appeals  could  give  it  no  greater  effect.  There  is 
nothing  to  show  that  either  court  passed  upon  any  question,  except  the 
one  whether  it  was  necessary  for  the  plaintiff  to  show  nonpayment 
affirmatively.  We  quote  from  Clark  v.  Scovill,  198  N.  Y.  279,  283,  91 
N.  E.  800,  801 : 

**The  judgment  roll  is  the  primary,  but  not  the  exclusive,  guide  to  determine 
the  question,  and  when  it  appears  therefrom  that  the  Judgment  might  have 
been  rendered  on  the  merits,  or  upon  a  ground  not  involving  the  merits,  the 
presumption  is  that  it  was  not  upon  the  merits,  and  the  burden  is  upon  the 
one  who  claims  it  as  a  bar  to  show  by  extrinsic  evidence  consistent  with  tbe 
Judgment  roll  that  it  was  in  fact  rendered  on  the  merits." 

[2]  If  a  formal  nonsuit  had  been  granted,  the  court  would  neces- 
sarily have  determined  that  the  burden  of  proof  of  nonpayment  rested 
upon  the  plaintiff  and  that  he  had  produced  no  evidence  upon  that 
subject.  While  findings  were  made,  they  involve  the  same  determina- 
tion, and  none  other.  The  question  is  one  of  substance,  and  not  of 
name.  We  are  therefore  discussing  technicalities  when  we  consider 
whether  this  is  a  judgment  of  nonsuit  or  a  judgment  upon  the  merits. 
The  effect  in  any  event  is  the  same.  The  fact  that  findings  were  made 
is  quite  immaterial,  and  is  only  important  as  showing  what  the  court 
decided.  Instead  of  finding  that  the  mortgage  was  paid,  we  have  a 
finding,  in  substance,  that  there  is  an  absence  of  proof  on  that  subject. 
The  judgment,  therefore,  only  establishes  that  no  proof  was  offered 
on  that  subject,  and  for  that  reason  a  recovery  could  not  be  had. 
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It  is  urged  that  Keyes  v.  Smith,  183  N.  Y.  376,  76  N.  E.  473,  and 
Oakes  Mfg.  Co.  v.  City  of  New  York,  206  N.  Y.  221,  99  N.  E.  540, 
42  L.  R.  A.  (N.  S.)  286,  are  opposed  to  these  views.  Properly  under- 
stood, those  cases  only  emphasize  the  rule  we  are  contending  for.  In 
the  Keyes  Case  the  action  was  brought  to  reform  the  assignment  of 
a  written  instrument,  absolute  upon  its  face;  it  being  claimed  that 
it  was  only  intended  as  collateral,  and  that  by  mistake  and  fraud  it 
took  its  form.  The  defendant  moved  for  a  nonsuit  at  the  close  of  the 
plaintiff's  case.  Formal  findings  of  fact  were  made  by  the  court.  It 
was  found  as  a  fact  that  the  instrument  was  npt  made  or  induced  by 
any  fraud,  or  false  or  fraudulent  statement,  and  that  there  was  no 
mutual  mistake  of  the  parties,  and  as  a  conclusion  of  law  the  com- 
plaint was  dismissed.  The  plaintiff  sought  a  reversal  upon  the  ground 
that  there  was  some  evidence,  and  therefore  a  nonsuit  was  improper. 
The  Court  of  Appeals  found  that  there  were  findings  upon  all  the  ques- 
tions at  issue,  and  therefore  the  judgment  could  not  be  treated  as  a 
nonsuit,  and  it  could  not  review  the  facts,  but  must  affirm  the  judg- 
ment; that  the  plaintiff  had  mistaken  his  remedy,  and  instead  of  ap- 
pealing should  have  applied  to  correct  the  judgment,  if  it  was  er- 
roneously entered.  In  the  Oakes  Case  the  trial  court  intimated  that 
there  should  be  a  nonsuit,  but  made  findings  involving  the  merits  of 
the  case.  The  following  quotation  from  the  opinion  of  the  Court  of 
Appeals  (206  N.  Y.  page  225,  99  N.  E.  page  540,  42  L.  R.  A.  [N.  S.] 
286)  indicates  the  effect  of  its  decision : 

"Unfortunately,  however,  for  the  plaintiff,  it  and  th§  defendant  decided  to 
sabmit  requests  for  findings,  and  those  submitted  by  the  former,  numbering 
37  requests  to  find  facts  and  several  request  to  find  conclusions  of  law,  were 
aU  passed  on  by  the  trial  Justice,  and  the  result  was  that,  between  passing 
on  those  requests  and  various  others  which  I  understand  to  have  been  sub- 
mitted by  the  defendant,  findings  were  made  generally  on  the  merits  of  the 
action,  and  on  which  a  judgment  was  entered  dismissing  the  complaint." 

The  decision  in  those  cases,  therefore,  proceeded  upon  the  ground 
that  the  findings  as  made  actually  disposed  of  the  merits  of  the  case. 

[3]  If  the  findings  in  the  case  at  bar  had  been  that  the  mortgage 
had  been  paid,  it  would  be  a  final  determination  between  the  parties 
so  long  as  that  finding  remained  in  the  record.  The  fact  that  findings 
were  made  is,  therefore,  not  in  itself  very  material;  the  important 
question  is:  What  are  the  findings?  Do  they  show  that  the  same 
matter  now  before  the  court  was  decided  in  the  former  case?  A  judg- 
ment is  res  adjudicata  only  as  to  the  matters  decided.  The  trial  judge, 
at  Special  Term,  has  granted  the  motion  to  strike  out  the  findings, 
upon  the  ground  that  his  determination  in  fact  was  a  nonsuit  and 
not  a  trial.  As  we  have  said,  it  is  immaterial  what  it  is  called.  The 
effect  of  it  is  that  the  plaintiff  was  nonsuited,  because  he  offered  no 
evidence  upon  the  only  issue  before  the  court,  and  the  decision  was 
placed  solely  upon  that  ground.  I  think  the  former  judgment  is  not 
a  bar  to  this  action,  and  that  this  motion  was  entirely  unnecessary. 
Nevertheless  it  was  made,  and  was  decided  against  the  appellant.  But 
it  does  no  harm.  The  effect  of  the  judgment,  with  the  findings  out 
or  in,  is  the  same.  He  is  therefore  not  aggrieved  by  the  decision. 
Courts  are  organized  to  decide  actual  controversies  between  the  par- 
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ties,  and  the  appellate  court  is  to  correct  prejudicial  errors,  if  any, 
made  by  the  trial  court  It  has  no  interest  iii  correcting  errors  which 
are  not  of  substantial  importance.  It  grants  relief  only  to  a  party 
aggrieved.  Its  duty  is  performed  if  it  disregards  technical  errors 
and  only  passes  judgment  upon  questions  which  affect  the  substantial 
rights  of  file  parties.  Sitting  at  Special  Term,  I  should  have  denied  the 
motion,  upon  the  ground  that  the  amendment  is  unnecessary.  The 
court  held  otherwise,  and  it  is  immaterial  whether  its  decision  was 
technically  right  or  wrong,  so  long  as  it  does  not  affect  any  substantial 
rights  of  the  parties.  It  imposes  no  costs.  The  appellant  will  have 
no  benefit  from  a  reversal  of  the  order. 
I  favor  an  affirmance,  without  costs.    All  concur,  except 

WOODWARD,  J.  (dissenting).  In  the  month  of  August,  1907,.  the 
plaintiff,  with  hi6  coexecutor,  Joseph  ShaW,  who  has  since  died,  com- 
menced an  action  for  the  foreclosure  of  a  mortgage,  dated  June  22, 
1905,  in  the  sum  of  $600,  due  in  six  months,  payable  to  Jacob  Staley, 
now  deceased,  and  represented  in  this  action  by  his  executors.  The 
complaint  in  the  action  alleged  that  a  bond  accompanied  the  mortgage ; 
but  the  plaintiff  failed  to  produce  the  bond  upon  the  trial.  The  de- 
fendants appeared,  admitted  the  making  and  execution  of  the  bond 
and  mortgage,  the  delivery  of  the  same,  and  the  recording  of  the  mort- 
gage, and  denied  all  of  the  other  material  allegations  of  the  complaint. 
The  issues  thus  formed  came  on  for  trial  before  a  justice  of  this 
court,  without  a  jury.  The  plaintiff  produced  the  mortgage,  made 
a  computation  of  the  interest  due  thereon,  and  rested.  The  defendant 
offered  no  evidence.  The  learned  court  made  findings  of  fact,  cov- 
ering the  formal  matters  involved  in  the  pleadings,  and  in  the  ninth 
finding  it  was  found  that : 

"No  proof  was  offered  upon  the  trial  to  sbow  the  amount  due  or  unpaid  upon 
the  bond  and  mortgage  referred  to  in  the  complaint,  or  for  what  amount  a 
cause  of  action  accrued,  or  what  cause  of  action  the  plaintiffs  had  at  the 
time  of  the  trial" 

And  it  was  found  and  decided  as  a  matter  of  law : 

"That  the  complaint  of  the  plaintiffs  herein  be  dismissed,  with  costs  and  dis- 
bursements of  this  action  In  favor  of  the  defendant  Michael  D.  Murray,  to 
be  taxed  by  the  clerk  of  Fulton  county.   Let  Judgment  be  entered  accordingly.*' 

The  judgment  entered  upon  this  decision  provided  that: 

It  is  ''adjudged  and  decreed,  pursuant  to  and  in  accordance  with  said 
flniUngs  and  decision  of  said  court,  hereinbefore  stated,  that  the  complaint  of 
the  plaintiffs  be,  and  the  same  hereby  is,  dismissed,  and  that  defendant 
Michael  D.  Murray  have  and  recover  judgment  of  and  from  the  said  plain- 
tiffs, his  costs  and  disbursements  in  this  action,  taxed  at  the  sum  of  $60.07, 
and  that  the  said  Michael  D.  Murray  have  execution  therefor." 

The  plaintiffs  filed  exceptions  to  the  findings  of  fact,  and  appealed 
to  the  Appellate  Division  of  the  Supreme  Court ;  the  case  and  excep- 
tions being  made  up  in  the  usual  manner,  and  containing  a  statement 
that  the  motion  of  the  defendants  for  a  nonsuit  was  denied.  The 
judgment  was  affirmed  by  the  Appellate  Division,  and  on  a  subsequent 
appeal  to  the  Court  of  Appeals  the  judgment  was  again  affirmed,  and 
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on  the  18th  day  of  February,  1911,  the  judgment  of  affirmance  was 
entered  by  consent.  Subsequently,  and  on  or  about  the  20th  day  of 
May,  1913,  a  second  action  was  commenced  to  foreclose  this  same 
bond  and  mortgage,  and  the  learned  court  before  whom  the  trial  came 
on  has  held  that  this  judgment  is  res  ad  judicata,  and  has  dismissed  the 
complaint,  and  an  appeal  from  the  judgment  in  the  second  cause  of 
action  is  now  pending. 

Confronted  with  this  situation  the  plaintiff,  as  surviving  executor, 
moved  this  court  at  Special  Term  for  an  order — 

"opening  and  setting  aside  the  judgment  entered  in  this  action  on  the  21st 
day  of  October,  1907,  dismissing  the  plaintiff's  complaint,  and  permitting  the 
plaintiff  to  serve  an  amended  and  supplemental  complaint,  a  copy  of  which 
proposed  amended  and  supplemental  complaint  is  attached  hereto,  and  for 
an  order  permitting  the  plaintiff  to  amend  the  said  summons  and  complaint 
by  striking  out  the  name  of  James  A.  Williamson,  as  treasurer,  as  a  party 
defendant,  and  for  the  bringing  in  as  parties  defendant  the  Amsterdam  Sav- 
ings Bank'  and  the  Johnstown  Bank,  and  for  an  order  correcting  the  judg- 
ment and  findings  of  fact  herein  by  inserting  a  provision  that  said  decision 
and  judgment  was  not  on  the  merits,  but  was  a  nonsuit  because  the  plaintiff 
faUed  to  prove  his  cause  of  action." 

This  motion  was  granted  to  the  extent  that  it  was  ordered  that  the 
findings  of  fact  and  decision,  and  the  judgment  in  this  action,  dated 
the  21st  day  of  October,  1907,  and  the  exceptions  thereof  filed  by  the 
plaintiflf  to  said  findings  of  fact,  be  and  the  same  hereby  are  stricken 
from  said  judgment  roll  and  from  said  action,  and  that: 

"A  judgment  of  nonsuit  be  entered  in  place  of  said  judgment;  said  judg- 
ment of  nonsuit  to  show  that  said  dismissal  was  not  upon  the  merits." 

A  judgment  complying  with  this  order  has  been  entered,  and  the 
defendants  appeal  to  this  court  from  the  order,  and  from  so  much  of 
the  judgment  as  changes  the  form  and  substance  of  the  original  judg- 
ment. This  is  certainly  a  most  remarkable  proceeding,  and,  if  it  is 
within  the  law,  it  is  difficult  to  understand  when  a  judgment  is  conclu- 
sive upon  the  parties.  I  shall  not  undertake  to  determine  at  this  time 
whether  the  judgment  as  entered  and  approved  on  appeal  constituted 
a  nonsuit  or  a  dismissal  of  the  complaint  upon  the  merits ;  that  is  a 
question  of  law  to  be  disposed  of  upon  the  appeal  in  the  second  action. 
It  may,  however,  be  proper  to  point  out  that  under  the  provisions  of 
section  1209  of  the  Code  of  Civil  Procedure  a — 

"final  judgment,  dismissing  the  complaint,  either  before  or  after  a  trial,  ren- 
dered in  an  action  hereafter  commenced,  does  not  prevent  a  new  action  for  tiie 
same  cause  of  action,  unless  it  expressly  declares,  or  it  appears  by  the  judg- 
meut  roU,  that  it  is  rendered  upon  the  merits." 

It  is  not  expressly  declared  in  the  judgment  as  originally  entered 
that  it  is  upon  the  merits,  and  the  Court  of  Appeals,  in  Clark  v.  Sco- 
vill,  198  N.  Y.  279,  91  N.  E.  800,  distinctly  held  that  a  judgment  is 
not  a  bar  to  a  subsequent  action  for  the  same  cause  when  the  verdict 
on  which  it  is  entered  might  have  been  directed  on  the  merits.  The 
true  rule  is  that  it  is  not  a  bar  unless  it  must  have  been  directed  on 
the  merits,  and  that  while  the  judgment  roll  is  the  primary,  but  not  the 
exclusive,  guide,  and  when  it  appears  therefrom  that  the  judgment 
might  have  been  rendered  on  the  merits,  or  upon  a  ground  not  in- 
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volving  the  merits,  the  presumption  is  that  it  was  not  upon  the  merits, 
and  the  burden  is  upon  the  one  who  claims  it  is  a  bar  to  show  by  ex- 
trinsic evidence,  consistent  with  the  judgment  roll,  that  it  was  in  fact 
rendered  on  the  merits. 

Assuming,  however,  for  the  purposes  of  this  appeal,  that  the  judg- 
ment as  originally  entered  was  a  judgment  upon  the  merits,  and  that 
the  trial  court,  before  the  judgment  of  affirmance  was  rendered  in  the 
appellate  court,  might  have  corrected  the  record  to  make  it  conform 
with  the  intent  of  tiie  trial  justice,  which  he  tells  us  was  that  it  should 
be  a  nonsuit,  what  is  the  position  of  the  plaintiff  after  the  judgment 
has  been  affirmed  by  the  Appellate  Division  and  the  Court  of  Appeals, 
and  the  judgment  of  the  latter  court  has  been  made  the  judgment  of 
the  Supreme  Court?  Is  there  still  power  m  the  Supreme  Court  to 
change  the  judgment  thus  finally  approved  on  appeal,  and  make  it 
something  different  from  what  it  was  originally?  The  plaintiffs,  in 
their  notice  of  appeal  to  the  Appellate  Division,  made  no  complaint 
as  to  the  form  of  the  judgment;  they  made  no  contention  that  it  was 
not  a  proper  judgment  under  the  findings  of  the  court,  but  gave  notice 
that  they  appealed  "from  the  judgment  of  the  trial  court,  herein,"  and 
also  "from  the  findings  and  decision  of  the  court  in  this  action  filed 
in  the  office  of  said  clerk  on  the  11th  day  of  April,  1908."  They  also 
gave  notice  that  the — 

"plaintiffs  and  appellants  intend  to  bring  up  for  review  upon  said  appeal 
the  exceptions  taken  upon  the  trial,  and  the  admissions  of  evidence  objected 
to  by  the  plaintiffs ;  also  exceptions  taken  to  the  exclu.«:ion  of  evidence  offered 
by  the  plaintiffs,  above  named  ;  also  the  exceptions  taken  by  the  plaintiffs  and 
appellants  to  the  findings  of  the  court  duly  filed  in  the  office  of  the  clerk,"  etc. 

The  situation  presented  by  the  appeal  was  this :  The  plaintiffs  had 
suffered  a  defeat,  as  appears  by  the  findings  of  the  court,  because 
they  had  failed  to  produce  proof  "to  show  the  amount  due  or  unpaid 
upon  the  bond  and  mortgage  referred  to  in  the  complaint,  or  for 
what  amount  a  cause  of  action  accrued,  or  what  cause  of  action  the 
plaintiffs  had  at  the  time  of  the  trial,"  and  they  appealed  from  this 
finding,  and  from  the  decision  of  the  court,  and  incidentally  urged 
certain  alleged  errors  in  the  receiving  and  excluding  of  evidence.  The 
plaintiffs  insisted  that  the  court  had  erred  in  reaching  these  conclu- 
sions ;  they  said  upon  the  case  they  had  made,  in  connection  with  the 
matters  which  they  were  prevented  from  showing  by  evidence,  or 
which  had  been  improperly  permitted  to  enter  into  the  controversy, 
the  plaintiflfs  were  entitled  to  recover,  and  that  it  was  the  duty  of 
the  appellate  courts  to  reverse  the  judgment  dismissing  the  complaint, 
and  to  permit  the  plaintiffs  to  recover  in  a  new  trial.  In  other  words, 
their  contention  on  appeal  was  that,  while  there  had  been  a  trial  of 
the  issues  presented  by  the  pleadings,  the  learned  court  at  Trial  Term 
had  erred  in  the  application  of  the  law  to  the  case,  and  that  they  were 
entitled  to  a  ruling  that,  upon  a  proper  trial  of  the  action,  they  would 
be  entitled  to  recover.  They  presented  questions  of  law  to  the  ap- 
pellate courts  upon  the  assumption  that  the  facts  before  the  trial  court, 
supplemented  by  those  which  they  claimed  to  be  able  to  prove,  and 
with  the  exclusion  of  those  which  they  contended  were  improperly 
in  the  case,  would  give  them  a  right  to  succeed  in  the  action,  and 
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both  appellate  courts  held  that  the  plaintiffs  had  failed  to  establish  the 
essential  facts,  and  that  there  was  no  error  in  the  conduct  of  tht  trial, 
so  that  at  the  time  the  present  motion  was  made  it  was  established,  so 
far  as  a  final  adjudication  can  establish  an3rthing,  that  the  plaintiffs, 
upon  their  theory  of  the  case,  were  not  entitled  to  recover.  There 
was  an  adjudication  upon  the  merits  of  the  case,  because  the  plaintiffs 
were  not  willing  to  accept  the  determination  of  the  trial  court. 

The  case  as  it  went  to  the  appellate  courts  was  substantially  the 
same  as  though  the  court  had  dismissed  the  complaint  upon  the  ground 
that  it  did  not  state  facts  sufficient  to  constitute  a  cause  of  action. 
Conceding  all  of  the  facts  which  were  proved,  and  which  it  was 
claimed  could  have  been  proved,  as  well  as  excluding  all  that  the  plain- 
tiffs contended  should  have  been  excluded,  there  was  a  question  of 
law  for  the  court,  just  as  would  have  been  the  case  on  demurrer,  and 
when  that  appeal  was  determined,  and  the  judgment  of  affirmance  had 
been  made  the  judgment  of  the  Supreme  Court,  the  law  was  fully 
established  that  the  plaintiffs  were  not  entitled  to  recover  upon  the 
best  state  of  facts  which  they  claimed  to  be  able  to  present.  What- 
ever might  be  said  of  the  effect  of  the  original  judgment,  had  it  re- 
mained unchallenged  by  the  plaintiffs,  it  became  essentially  a  new  judg- 
ment upon  the  merits  of  the  law  questions  involved  when  it  had  made 
the  circuit  of  the  appellate  courts,  and  the  final  judgment  became 
merged  in  the  original  judgment;  and  if  there  is  any  power  in  the 
court  at  Special  Term  to  change  a  judgment  upon  a  question  of  law, 
thus  fully  established  by  the  appellate  courts,  I  am  not  aware  of  it. 
The  trial  court  could  have  made  the  original  judgment  one  of  nonsuit 
if  it  had  been  so  disposed.  Indeed,  under  the  provisions  of  section 
1209  of  the  Code  of  Civil  Procedure,  I  am  of  the  opinion  that  this  was 
the  effect  of  the  judgment  in  the  case  as  it  existed  prior  to  the  deter- 
mination of  the  appeal ;  but  the  judgment  which  the  learned  court  at 
Special  Term  has  attempted  to  transform  is  not  the  original  judgment, 
holding  in  effect  that  the  plaintiff  had  failed  to  establish  the  facts 
necessary  to  a  cause  of  action,  but  is  the  judgment  of  the  Court  of 
Appeals  that,  upon  any  state  of  facts  which  the  plaintiffs  claimed  to 
be  able  to  establish,  they  were  not  entitled  to  recover.  To  permit  this 
order  to  stand  is  to  concede  the  power  of  the  court  at  Special  Term 
to  reverse  the  Court  of  Appeals,  and  to  permit  the  plaintiffs  to  relitigate 
a  question  which  they  have  already  carried  to  the  Court  of  Appeals 
upon  their  own  theory  of  their  right  to  recover. 

A  judgment  in  an  action  in  which  questions  of  law  are  alone  in- 
volved is  as  conclusive  between  the  parties  as  a  judgment  in  an  action 
in  which  are  involved  issues  of  fact  as  well  as  of  law.  Henck  v. 
Barnes,  84  Hun,  546,  549,  32  N.  Y.  Supp.  840;  Gould  v.  Evansville, 
etc.,  R.  R.  Co.,  91  U.  S.  526,  23  L.  Ed.  416.  A  demurrer  to  a  complaint 
because  it  does  not  state  facts  sufficient  to  constitute  a  cause  of 'action 
raises  an  issue  which  involves  the  merits.  Alley  v.  Nott,  1 1 1  U.  S.  472, 
4  Sup.  Ct.  495,  28  L.  Ed.  491.  In. St.  John  v.  West,  4  How.  Prac. 
329,  Judge  Selden,  considering  the  meaning  of  the  word  "merits"  on 
appeals  from  orders,  says  that,  if  taken  in  its  ordinary  acceptation,  it 
would  seem  to  mean  the  abstract  justice  of  the  case,  but  that  a  proper 
legal  definition  would  regard  it  as  meaning  the  combined  questions  of 
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law  and  fact  presented  by  the  pleadings  in  the  case,  and  he  remarked 
that  the  word  "merits,"  as  a  legal  term,  had  acquired  no  precise  tech- 
nical meaning,  and  admits  of  some  latitude  of  interpretation ;  but  it 
is  to  be  regarded  as  referring  to  the  strict  legal  rights  of  the  parties, 
as  contradistinguished  from  those  mere  questions  of  practice  which 
every  court  regulates  for  itself,  and  from  all  matters  which  depend 
upon  the  discretion  or  favor  of  the  court.  Hirshbach  v.  Ketchum,  79 
App.  Div.  561,  563,  80  N.  Y.  Supp.  143,  144. 

In  the  case  last  above  cited,  upon  a  demurrer  to  a  complaint  upon 
the  ground  that  it  did  not  state  facts  sufficient  to  constitute  a  cause 
of  action,  the  court  held  that  the  agreement  upon  which  the  plaintiff 
sought  to  recover  was  invalid,  and  filed  a  decision  sustaining  the  de- 
murrer and  dismissing  the  complaint  "upon  the  merits  according  to 
law,"  and  this  was  held  to  be  proper.  The  court  at  Special  Term  had 
made  an  order  striking  out  these  words,  after  the  original  judgment 
had  remained  unappealed  from  for  a  period  of  five  years,  and  the  court 
say: 

'"The  words  stricken  out  were  properly  Inserted,  for  the  flnal  judgment 
was  on  the  merits.  The  subject  involved  was  the  vaUdity  of  the  agreement 
which  lay  at  the  foundation  of  the  plaintilTs  cause  of  action.  That  being 
invaUd,  there  was  no  claim,  and  every  right  which  the  plalntifC  asserted 
fell  with  the  adjudication  of  the  invalidity  of  the  agreement.  •  •  *  The 
final  Judgment  entered  upon  the  demurrer  in  this  case,  going  as  it  does  to 
the  fundamental  right  of  the  plaintiff  and  determining  that  no  right  cog- 
nizable at  law  existed,  was  an  adjudication  on  the  merits,  and,  being  so,  that 
final  Judgment  as  entered  was  correct  The  action  of  the  court  in  granting  this 
motion  makes  a  new  Judgment  and  a  different  determination  from  that  which 
was  made  on  the  trial  of  the  issue  in  the  cause.  There  is  no  doubt  of  the 
power  of  the  court  to  amend  a  Judgment  by  striking  out  the  words  *upon  the 
merits,'  where  it  is  clear  that  there  was  no  authority  or  Jurisdiction  to  enter 
a  Judgment  containing  those  words,  and  where  the  only  permissible  Judgment 
was  one  simply  dismissing  a  complaint.  Such  wias  the  case  of  Card  v.  Melncke, 
70  Hun,  382  [24  N.  Y.  Supp.  375],  but  the  courts  have  not  gone  so  far  as  to 
say  that  a  Judgment  rightfully  rendered,  and  to  which  a  party  was  entitled, 
may  be  set  aside  only  upon  such  a  statement  as  was  urged  on  the  application 
now  under  consideration." 

I  can  discover  no  distinction  in  principle  between  a  final  adjudication 
upon  a  demurrer,  and  a  like  determination  by  the  court  of  last  resort, 
where  the  plaintiff  urges  upon  appeal  all  of  the  questions  open  to  him. 
If  the  plaintiffs  were  not  satisfied  with  the  form  of  the  original  judg- 
ment, and  simply  desired  to  preserve  their  right  to  bring  a  new  action, 
they  could  have  moved  the  court  to  make  the  judgment  clear  upon  the 
point  now  under  consideration,  or  they  could,  by  an  appeal  from  the 
judgment,  procure  its  amendment  on  appeal,  for  the  law  is  well  settled 
that  the  Appellate  Division,  upon  appeal,  has  the  power  to  do  what 
the  trial  court  should  have  done  in  the  premises.  That  the  courts 
would  be  bound  to  hold  that  a  judgment  on  appeal  would  determine 
the  case  finally,  and,  in  the  absence  of  a  saving  provision,  would  con- 
clude the  party  in  a  subsequent  action,  is  clearly  shown  in  the  case  of 
Arnold  v.  Rothschild's  Sons  Co,,  23  App.  Div.  221,  48  N.  Y.  Supp. 
854.  In  that  case  a  motion  for  a  nonsuit  was  denied  and  the  case 
went  to  the  jury,  resulting  in  a  judgment  in  favor  of  the  defendant. 
On  an  appeal  from  the  judgment  it  was  suggested  that  the  simple  af- 
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firmance  of  a  judgment  which  rests  upon  a  verdict  for  the  defendant, 
where  that  affirmance  is  based  upon  the  proposition  that  the  case  ought 
never  to  have  been  sent  to  the  jury  at  all,  places  the  plaintiff  in  a  very 
unfortunate  position;  for,  if  the  complaint  had  actually  been  dis- 
missed, the  plaintiffs  would  not  be  concluded  on  the  merits,  but  might 
have  brought  another  action  and  supplied  the  evidence  which  they  lack- 
ed upon  the  trial  of  the  present  action,  whereas,  now,  with  a  judgment 
against  them  founded  upon  the  verdict,  they  are  barred  from  maintain- 
ing any  other  suit  on  the  same  claim.  The  court  in  discussing  this 
situation,  say: 

"It  seems  to  me  quite  clear  that  where,  upon  such  a  record  as  this,  it  Is 
manifest  that  the  complaint  ought  to  have  been  dismissed  at  the  end  of  the 
case  for  the  plaintiffs  on  the  ground  that  the  evidence  in  their  behalf  did 
not  entitle  them  to  any  recovery  whatever,  this  court  possesses  the  power 
so  to  modi^  the  judgment  as  to  bring  about  the  same  result  as  would  have 
followed  a  correct  disposition  of  the  motion  to  dismiss  at  the  Trial  Term, 
notwithstanding  the  fact  that  the  cause  was  permitted  to  proceed  to  a  verdict. 
Upon  an  appeal  from  a  Judgment  or  order,  the  Appellate  Division  of  the  Su* 
preme  Court  *may  reverse  or  affirm,  wholly  or  partly,  or  may  modify  the  judg- 
ment or  order  appealed  from.'  Code  Civ.  Proc.  {  1317.  The  power  of  the 
court  to  effect,  by  means  of  a  modification  of  the  judgment,  the  ends  which 
ought  to  have  been  attained  upon  the  trial,  has  repeatedly  been  asserted  in 
the  strongest  terms.  That  the  trial  court  could  have  modified  the  judgment 
upon  the  verdict  in  this  case,  so  as  to  give  it  only  the  effect  of  a  judgment 
upon  a  dismissal  of  the  complaint  at  the  end  of  the  plaintiffs*  case,  can 
hardly  be  doubted.  N.  Y.  Ice  Co.  v.  N.  W.  Ins.  Co.,  23  N.  Y.  357,  361 ;  Bohlen 
v.  M.  E.  R.  Co.,  121  N.  Y.  546,  550  [24  N.  E.  932].  This  tribunal  has  the 
power  in  the  furtherance  of  justice  to  do  precisely  what  the  Trial  Term 
could  have  done  in  this  respect  To  that  end  we  may  modify  the  judgment 
in  such  a  way  as  not  to  leave  it  conclusive  against  the  plaintiffs  in  the 
event  of  their  being  able  hereafter  to  produce  sufficient  evidence  to  sustain 
a  recovery." 

In  this  case  the  court  modified  the  judgment  by  striking  out  the  pro- 
vision that  "the  complaint  is  dismissed  upon  the  merits,"  and  inserting 
therein  a  statement  that  it  is  dismissed  with  the  same  eifect  in  all 
respects  as  though  the  defendant's  motion  to  dismiss  the  same  had 
been  granted  at  the  close  of  plaintiff's  evidence,  and,  as  thus  modified, 
judgment  affirmed,  without  costs.  Haddock  v.  Haddock,  75  App.  Div. 
565,  566,  78  N.  Y.  Supp.  304,  and  authorities  there  cited. 

In  the  instant  case  the  defendant's  motion  for  a  nonsuit  was  denied, 
the  case  proceeded  to  judgment,  and  the  plaintiff,  making  no  suggestion 
that  he  might  meet  the  requirement  of  more  proof,  carried  the  case 
through  both  appellate  courts  upon  the  theory  that  he  had  a  right  to 
recover  upon  the  case  which  he  was  prepared  to  and  did  present  to 
the  trial  court.  The  Appellate  Division  might,  upon  a  proper  sugges- 
tion, have  treated  the  case  as  one  which  should  have  been  dismissed 
on  the  defendant's  motion;  but  the  plaintiff  appears  to  have  waived 
this  point  and  to  have  proceeded  upon  a  different  theory,  and  with  a 
final  adjudication  that  he  had  no  right  of  recovery  upon  the  case  which 
he  offered  to  present,  it  is,  in  my  opinion,  too  late  for  the  court  of 
original  jurisdiction  to  wipe  out  the  record  on  which  that  adjudication 
was  made  and  substitute  a  different  judgment.  "They  should  not, 
after  the  final  judgment,  by  amendment  change  a  ruling  upon  the  law, 
or  alter  the  decision  upon  the  merits,  for,  by  so  doing,  the  substantial 
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rights  of  the  adverse  party  would  be  really  affected."  Bohlen  v.  M.  E. 
R.  Co.,  121  N.  Y.  546,  551,  24  N.  E.  932,  933. 

The  case,  as  we  have  already  suggested,  was  in  a  situation  similar 
to  that  which  would  have  prevailed  had  there  been  a  judgment  upon 
demurrer;  there  was  a  final  adjudication  of  the  question  of  law  upon 
which  the  plaintiffs  relied,  and  it  is  now  too  late  to  tamper  with  the 
judgment  and  make  it  something  different  from  that  which  the  appel- 
late courts  have  made  it.  Hirshbach  v.  Ketchum,  79  App.  Div.  561, 
80  N.  Y.  Supp.  143;  Alley  v.  Nott,  HI  U.  S.  472,  4  Sup.  Ct.  495,  28 
L.  Ed.  491 ;  Pollak  v.  Dodge  Manufacturing  Co.,  80  Misc.  Rep.  182, 
141  N.  Y.  Supp.  1104. 

The  order  and  judgment  appealed  from  should  be  reversed,  with 
costs. 


METROPOLITAN  TRUST  CO.  OF  CITY  OF  NEW  YORK  v.  STALLO  et  aL 

(No.  6862.) 

(Supreme  Court,  Appellate  Diyislon,  First  Department.    March  12,  1915.) 

1.  Pleadino  ^=5>193 — Deicubber — Misjoindeb  of  Causes  of  Action. 

Under  Code  Civ.  Proc.  §  488,  subd.  7,  declaring  a  complaint  demurrable 
where  causes  of  action  have  been  improperly  joined,  it  is  not  a  ground 
of  demurrer  in  equity  that  the  complaint  contains  the  material  for  more 
than  one  action. 

[Ed.  Note.— For  other  cases,  see  Pleading,  Cent  Dig.  ff  425,  428-^185, 
437-443;    Dec  Dig.  <5=»193.] 

2.  Action    ^=»48 — ^Joindkb — Consistenot — Pabties  Afb^cted— Statute. 

Under  Code  Civ.  Proc.  §  484,  subd.  9,  permitting  the  uniting  in  one 
complaint  of  two  or  more  causes  of  action  upon  claims  arising  out  of  the 
same  transaction,  or  transactions  connected  with  the  same  subject  of  ac- 
tion, and  proYidlDg  that  the  causes  of  action  so  united  must  be  con- 
sistent with  each  other,  and,  except  as  otherwise  prescribed  by  law,  af- 
fect all  the  parties  to  the  action,  a  trust  company,  individually  and  as 
administrator,  might  maintain  an  action  for  an  accounting  to  determine, 
under  complicated  conditions  and  upon  numerous  conflicting  claims,  the 
amount  for  which  it  was  chargeable  to  the  estate,  incidentally  seeking  the 
adjustment  of  some  of  the  conflicting  claims  as  a  prerequisite  to  the  de- 
termination of  its  chargeability,  and  before  which  adjustment  it  would 
be  impossible  for  plaintiff  to  know  of  what  the  estate  consisted,  since 
the  separate  causes  of  action,  if  any,  were  not  inconsistent,  and  since 
the  main  cause  of  action  would  affect  all  of  the  defendants  in  one  way 
or  another ;  it  not  being  essential  that  they  should  all  be  affected  alike, 
or  that  their  pecuniary  Interests  be  the  same,  or  that  all  be  interested  in 
the  incidental  relief  obtained  by  the  others. 

[EJd.  Note.— For  other  cases,  see  Action,  Cent.  Dig.  f§  241-243;  Dec. 
Dig.  <8=s>48.] 

3.  Pabtieb  ^=»14 — Plaintiffs — Misjoindeb — Statute. 

Under  Code  Civ.  Proc.  §  446,  providing  that  all  persons  having  an  in- 
terest in  the  subject  of  the  action  and  in  obtaining  the  Judgment  de- 
manded may  be  Joined  as  plaintiffs,  no  improper  joinder  of  parties  plain- 
tiff arose  out  of  the  fact  that  plaintiff,  in  an  action  for  an  accounting  to 
ascertain  its  chargeability  to  an  estate,  sued  both  in  its  individual  ca- 
pacity and  as  administrator  of  the  estate;  a  sufiicient  reason  for  such 
joinder  being  that,  while  technically  the  title  to  the  assets  of  the  estate 
were  vested  in  plaintiff  as  administrator,  liability  for  such  assets  and  for 
its  acts  as  administrator  would  fall  upon  the  plaintiff  individually,  se 
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that  it  was  interested  in  both  capacities,  especially  in  view  of  the  fact 
that,  if  the  action  had  been  brought  by  plaintiff  solely  as  administrator, 
it  would  have  itself  been  a  proper  party  defendant  in  its  individual  ca- 
pacity. 

[Ed.  Note.— For  other  cases,  see  Parties,  Gent  Dig.  f|  13,  16,  17^; 
Dec.  Pig.  «=>14.] 

4.  BZEGUTOBS  AND   ADHSNISTaATOBS   ^S>430 — ^BiANAGXMBNT   OF  BSTAIB— INDI- 
VIDUAL   LlABILITT. 

The  acts  of  an  administrator  in  respect  to  the  estate  of  which  be  is 
trustee,  though  proper  in  themselves,  may  result  in  his  individual  lia- 
bUity. 

[£d.  Note. — For  other  cases,  see  Executors  and  Administrators,  Gent. 
Dig.  §§  1683-1688;   Dec.  Dig.  <S=»430.] 

LaughUn  and  Mclaughlin,  JJ.,  dissenting. 

Appeal  from  Special  Term,  New  York  County. 

Suit  by  the  Metropolitan  Trust  Company  of  New  York,  individually 
and  as  administrator  of  the  estate  of  Alexander  McDonald,  deceased, 
against  Edmund,  K.  Stallo  and  others,  impleaded,  etc.  Demurrer 
to  complaint  by  three  defendants  sustained,  and  plaintiflF  appeals. 
Order  reversed,  with  leave  to  defendants  respondents  to  withdraw 
demurrer  and  answer  on  payment  of  costs. 

Argued  before  INGRAHAM,  P.  J.,  and  McLAUGHUN,  LAUGH- 
LIN,  CLARKE,  and  SCOTT,  JJ. 

John  G.  Milburn,  of  New  York  City  (Walter  F.  Taylor,  of  New 
York  City,  on  the  brief),  for  appellant. 

Rockwood  &  Haldane,  of  New  York  City  (Nash  Rockwood,  of 
New  York  City,  of  counsel),  for  respondents. 

SCOTT,  J.  The  demurrer  of  three  of  the  defendants  has  been  sus- 
tained, on  the  grounds  that  there  is  a  misjoinder  of  parties  plaintiff 
and  also  a  misjoinder  of  causes  of  action.  The  plaintiff,  the  Metropoli- 
tan Trust  Company  of  the  City  of  New  York,  sues  both  as  an  in- 
dividual and  as  the  administrator  of  the  goods,  chattels,  and  credits 
of  Alexander  McDonald,  deceased.  The  condition  of  the  estate  of 
said  McDonald,  as  disclosed  by  the  complaint,  is  a  very  complicated 
one,  and  the  professed  purpose  of  the  present  action  is  to  clear  up  and 
disentangle  these  complications,  to  determine  the  proper  disposition  of 
certain  funds  now  in  plaintiff's  hands,  to  obtain  an  adjudication  as  to 
the  sums  for  which  it  is  justly  chargeable,  and  to  permit  it  to  account 
therefor.  The  defendants  embrace  all  persons  who  appear  to  have 
any  claim  to  any  portion  of  the  estate.  The  following  summary  of  the 
complaint  (adopted  from  one  of  the  briefs)  fairly  presents  the  questions 
upon  which  this  appeal  turns : 

"Alexander  McDonald  died  Intestate  in  March,  1910,  leaving  as  his  only 
next  of  kin  his  granddaughters,  Laura  McDonald  Stallo  and  Helen  McDonald 
Stallo  Murat,  both  of  whom  were  then  minors.  Their  father  and  general 
^ardlan  was  Edmund  K.  Stallo.  Stallo  was  appointed  administrator  of  the 
McDonald  estate  in  October,  1910.  The  plaintiff.  Metropolitan  Trust  Company, 
upon  Stallo's  petition,  was  appointed  coadministrator  with  him.  In  December, 
1910,  Stallo's  letters  were  revoked,  leaving  the  Trust  Company  sole  admin- 
istrator. Stallo,  while  acting  as  administrator,  filed  an  inventory,  of  which 
a  copy  is  annexed  to  the  complaint  as  Exhibit  I,  and  after  his  removal  filed  a 
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report  which  Is  annexed  to  the  complaint  as  Exhibit  II.  Both  in  the  inven- 
tory and  report  Stallo  claims  that  there  was  a  partnership  between  himself 
And  McDonald,  and  classifies  as  partnership  assets  securities  valued  by  him 
at  the  sum  of  $2,447,472.e0,  and  classifies  as  partnership  indebtedness  debts 
amonnting  to  $2,685,719.28.  Stallo,  however,  after  the  appointment  of  the 
plaintiir  as  administrator,  did  not  In  any  way  act  as  liquidator  of  the  alleged 
partnership,  or  take  any  steps  for  the  settlement  of  its  affairs.  The  Trust 
Company  did  not  know,  and  never  has  been  able  to  ascertain,  whether  or  not 
tlie  partnership  which  Stallo  claims  to  have  existed,  did  in  fact  ever  exist. 
It  alleges,  however,  that  for  some  years  prior  to  McDonald's  death  he  and 
Stallo  were  engaged  in  Joint  undertakings  having  to  do  with  the  construction 
of  the  Mobile,  Jackson  &  Kansas  City  Railroad  and  the  Gulf  &  Chicago 
Railway  (afterwards  reorganized  into  the  New  Orleans,  Mobile  &  Chicago 
Railroad),  and  that  some  at  least  of  the  indebtedness  which  Stallo  classes  as 
partnership  Indebtedness  was  incurred  for  the  purposes  of  such  undertakings, 
and  that  many  of  the  securities  which  he  classes  as  partnership  property  were 
acquired  In  connection  therewith.  i 

"Several  years  before  McDonald's  death  the  Metropolitan  Trust  Company 
began  lending  money  on  notes  of  which  McDonald  and  Stallo,  or  one  of 
them,  were  makers  or  indorsers,  and  to  secure  which  stock,  bonds,  etc.,  of 
the  Mobile,  Jackson  &  Kansas  City  Railroad  Company  and  of  the  Gulf  & 
Chicago  Railway  Company  were  pledged.  When  McDonald  died,  the  Trust 
Company  held  a  promissory  note  made  by  McDonald  &  Stallo  (McDonald's 
name  being  signed  by  Stallo  at  attorney),  date*  December  8,  1909,  for  $2,- 
700,000,  payable  12  months  from  date.  As  collateral  security  for  this  note 
there  were  pledged  2,000  shares  of  the  capital  stock  of  the  Standard  Oil  Com- 
pany (New  Jersey)  and  bonds  and  stock  of  the  New  Orleans,  Mobile  &  Chicago 
Railroad  Company.  The  2,000  shares  of  Standard  Oil  Company  stock  were  the 
individual  property  of  Alexander  McDonald.  The  Metropolitan  Trust  Com- 
pany never  has  known  what  the  respective  Interests  of  McDonald  and  Stallo 
in  the  railroad  stocks  and  bonds  were.  In  the  summer  and  fall  of  1911  the 
Trust  Company,  being  then  sole  administrator  of  the  McDonald  estate,  sold 
the  Standard  Oil  stock  and  the  railroad  stocks  and  bonds.  These  sales  pro- 
duced enough  to  pay  the  amount  due  on  the  note  held  by  the  Trust  Company 
and  to  leave  a  balance  of  $494,350.93.  This  amount  is  in  the  hands  of  the 
Trust  Company. 

*'The  New  Orleans,  Mobile  &  Chicago  Railroad  Company,  which  Issued  the 
railroad  stocks  and  bonds  pledged  with  the  Trust  Company  as  collateral 
for  the  $2,700,000  note,  was  the  result  of  a  reorganization  perfected  about 
December,  1909,  of  the  Mobile,  Jackson  &  Kansas  City  Railroad  Company 
and  of  the  Gulf  &  Chicago  Railway  Company.  According  to  the  plan  of 
reorganization,  the  bonds  of  the  new  company  were  issued  for  bonds,  notes, 
and  other  indebtedness  of  the  old  companies,  dollar  for  dollar.  The  holders 
of  the  stock  of  the  old  companies  had  to  pay  a  20  i)er  cent  assessment  on 
their  stock,  and  upon  such  payment  became  entitled  to  receive  new  common 
stock  to  the  amount  of  the  old  stock  held  by  them,  bonds  to  the  amount  of  the 
assessment,  and  preferred  stock  to  the  amount  of  20  per  cent,  of  the  assess- 
ment. At  the  time  of  the  reorganization,  10,000  shares  of  the  stock  of  the 
old  companies  were  owned  or  claimed  by  Gren.  Brayton  Ives.  The  assessment 
on  this  stock  was  $200,000,  and  this  assessment  was  paid  by  McDonald  and 
Stallo  out  of  the  proceeds  of  the  $2,700,000  note,  and  on  payment  of  this 
assessment  there  were  issued  in  respect  to  the  10,()00  shares  of  old  stock  10,- 
000  stiares  of  common  stock  of  the  new  company,  400  shares  of  its  preferred 
stock,  and  $200,000  par  value  of  Its  bonds.  The  stock  of  the  new  company 
80  Issued  never  came  into  the  possession  of  the  Trust  Company.  The  bonds 
and  preferred  stock  were  retained  by  Ives  as  his  own  property,  but  on  or 
about  February,  1912,  he  delivered  said  bonds  and  preferred  stock  and  also 
$20,000  (the  amount  of  coupons  collected  by  him  on  the  bonds)  to  the  attorneys 
of  the  Trust  Company  for  and  on  its  behalf  as  if  deposited  with  it,  as  ad- 
ditional security  for  the  loan  made  by  It  to-  McDonald  and  Stallo,  and  the 
loan  having  been  paid,  to  be  held  by  it  for  whosoever  might  be  entitled 
thereto,  and  in  June,  1913,  he  sent  a  communication  to  the  Trust  Company 
stating  that  he  had  decided  to  relinquish  any  and  all  claims  to  said  bonds, 
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preferred  stock,  and  moneys.  These  bonds,  shares  of  preferred  stocic,  and 
moneys  are  now  In  the  hands  of  the  Trust  Company. 

"In  March,  1913,  the  defendant  Edward  V.  Harmon,  claiming  to  be  a  jndg* 
ment  creditor  of  the  Alabama  Securities  Company,  brought  an  action  against 
the  Alabama  Securities  Company,  Metropolitan  Trust  Company,  individually 
and  as  administrator,  Edmund  K.  Stallo,  and  others,  and  also  other  actions 
against  the  Trust  Company  as  administrator.  The  defendant  Charles  E. 
Levy  also  brought  an  action  against  the  same  parties.  The  facts  which 
formed  the  basis  for  these  actions  are  as  follows:  In  December,  1908 — that 
is  to  say,  about  a  year  before  the  $2,700,000  note  was  given — ^McDonald  and 
Stallo  and  one  William  D.  Stratton  made  and  delivered  to  the  Trust  Company 
a  promissory  note  for  $2,250,000,  and  pledged  as  collateral  therefor  various 
stocks,  bonds,  etc.,  of  the  two  old  companies.  Part  of  this  note  had  been  paid 
and  part  of  the  collateral  therefor  had  been  surrendered  before  the  $2,700,000 
note  was  given  in  December,  1909.  The  balance  due  was  paid  by  McDonald 
and  Stallo  out  of  the  proceeds  of  the  latter  note,  and  there  was  also  paid  out 
of  said  proceeds  fthe  assessment  payable  under  the  plan  of  reorganization  on 
the  securities  of  the  old  roads,  that  had  been  held  up  to  that  time  as  col- 
lateral for  the  $2,250,000  note.  The  securities  of  the  new  road  issued  pur- 
suant to  the  plan  of  reorganization  in  respect  to  these  securities  of  the  old 
roads,  were  the  railroad  securities  which  formed  a  part  of  the  collateral  for 
the  $2,700,000  note. 

"Edward  V.  Harmon  and  Charles  E.  Levy,  in  the  actions  brought  by  them, 
claim  that  all  or  part  of  the  securities  of  the  old  roads  pledged  as  security  for 
the  $2,250,000  note  were  owned  by  the  defendant  the  Alabama  Securities 
Company,  or  that  it  had  an  interest  therein,  and  that  the  Metropolitan  Trust 
Company,  individually  and  also  as  administrator,  Stallo,  and  others,  are 
bound  to  account  for  such  securities  or  for  the  proceeds  thereof. 

"McDonald,  prior  to  Deoei^ber,  1909,  had  advanced  very  large  amounts  of 
money  to  the  Alabama  Securities  Company,  and  that  company  had  either 
transferred  to  McDonald  and  Stallo  whatever  rights  it  had  in  the  securitiee 
of  the  old  companies  pledged  as  collateral  for  the  $2,250,000  note,  or  had  fully 
authorized  the  action  taken  by  Stallo  and  McDonald  in  reference  to  those 
securities.  The  Trust  Company  has  never  had  any  knowledge  as  to  what, 
if  any,  was  the  actual  Interest  of  the  Alabama  Securities  Company  in  the 
securities  of  the  old  companies,  or  what,  if  any,  Interest  it  had  in  the  se- 
curities of  the  new  company  pledged  to  secure  the  $2,700,000  note.  The  se- 
curities of  the  new  company  were  all  sold  by  the  Trust  Company  before  ei- 
ther the  Harmon  or  the  I^vy  actions  were  commenced,  and  any  interest  which 
the  Alabama  Securities  Company  may  have  had  in  such  securities  is  confined 
to  the  balance  of  the  proceeds  of  the  sale  by  the  Trust  Company  of  the  col- 
lateral for  the  $2,700,000  note.  This  balance  is  the  sum  of  $134,250.93,  re- 
ferred to  above,  and  is  now  held  by  tlie  Trust  Company  subject  to  the  deter- 
mination of  the  question  of  the  ownership  thereof  and  the  interests  therein. 

"Claims  have  been  filed  against  the  estate  of  Alexander  McDonald  on  vari- 
ous notes  secured  by  collateral  claimed  by  Stallo  to  be  partnership  assets, 
or  claimed  by  him  to  be  his  individual  property,  but  some  of  which  prima 
facie  are  the  property  of  the  Alabama  Securities  Company.  The  Trust  Com- 
pany, as  administrator,  has  had  to  pay  a  number  of  such  claims,  and  has  in 
Its  possession  a  large  amount  of  securities  which  were  held  as  collateral  by 
the  claimants,  and  it  does  not  know  and  never  has  been  able  to  ascertain 
what  the  respective  interests  of  the  McDonald  estate,  Edmund  K.  Stallo, 
and  the  Alabama  Securities  Company  are  therein.  It  has  also  received  and 
now  holds  other  securities  which  are  claimed  by  Stallo  as  his  own  property, 
or  to  be  partnership  assets.  A  great  number  of  claims  have  been  filed  against 
the  estate,  based  on  obligations  for  which  Stallo  was  either  primarily  liable 
or  Jointly  liable  with  McDonald.  Some  of  these  claims  are  still  pending. 
Some,  as  above  stated,  have  been  paid,  and  the  collateral  therefor  has  been 
received  by  the  Trust  Company.  The  Trust  Company,  as  administrator,  has 
some  interest  in  these  securities,  but  has  never  been  able  to  ascertain  the 
extent  of  such  interest. 

"The  complaint,  after  setting  forth  the  facts  above  summarized,  proceeds: 

"  '(37)  Without  an  accounting  to  be  had  lierein  with  respect  to  the  matters 
hereinabove  set  forth,  and  a  determination  with  respect  to  the  assets  that 
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have  come  Into  the  possession  of  the  plaintiff,  and  an  ascertainment  as  to 
which  of  said  assets  are  the  property  of  the  estate  of  Alexander  McDonald, 
and  which  thereof  are  the  property  of  said  estate  Jointly  with  others,  and  the 
interest  therein  of  said  estate,  and  what,  if  any,  interest  the  defendant  Stallo 
or  the  defendant  Alabama  Securities  Ci)mpany  has  therein  or  In  any  thereof, 
and  a  marshaling  of  the  Individual  and  Joint  liabilities  of  said  McDonald  and 
Stallo  and  of  their  Individual  and  Joint  assets,  and  a  determination  of  the 
conflicting  claims  In  respect  to  the  bonds  and  preferred  stock  of  the  New 
Orleans,  Mobile  ft  Chicago  Railroad  Company  and  the  ^terest  heretofore 
collected  on  the  same  now  held  by  the  plaintliFs  attorneys  for  and  on  Its 
behalf,  as  alleged  In  the  foregoing  paragraph  27  hereof,  and  a  determination 
as  to  the  amount  of  the  assets  of  the  estate  of  the  said  Alexander  McDonald, 
the  plaintiff  is  unable  to  determine  what  portion  of  the  moneys,  assets,  and 
other  property  in  its  hands  belong  to  the  estate  of  Alexander  McDonald,  and 
what  portion  belongs  to  others,  If  any,  or  to  render  an  account  to  the  Sur- 
rogate's Court  as  such  administrator  of  its  acts,  transactions,  receipts,  and 
disbursements,  to  the  end  that  It  may  be  settled  and  allowed,  or  to  have 
the  amount  of  the  transfer  tax  upon  said  estate  determined  and  paid,  or  to 
pay  over  and  deliver  to  others  any  portion  of  said  moneys,  property,  or 
other  assets  to  which  they  may  be  entitled. 

"*(38)  By  reason  of  the  premises,  and  of  the  matters  and  things  herein- 
before set  forth,  the  Surrogate's  Court  of  the  County  of  New  York  Is  without 
the  power  and  Jurisdiction  to  determine  the  matters  Involved  in  this  action 
and  to  do  full  and  complete  Justice  between  the  parties  hereto.* 

''The  Trust  Company  demands  Judgment:  (1)  That  it  be  ascertained  and  de- 
termined what  the  Interests  of  the  estate  of  Alexander  McDonald  and  of 
the  defendant  Edmund  K.  Stallo  and  of  the  Alabama  Securities  Company, 
respectively,  are  in  the  net  proceeds  of  the  collateral  for  the  $2,700,000  note, 
and  in  the  stocks,  bonds,  and  securities  which  have  come  into  the  Trust  Com- 
pany's possession;  (2)  that  Edmund  K.  Stallo  be  required  to  account  in 
respect  to  all  of  the  transactions  in  which  he  and  McDonald  participated; 
(3)  that  with  respect  to  the  $200,000  of  bonds  (including  the  Interest  thereon), 
and  the  preferred  stock  above  referred  to,  the  interest  therein  of  the  estate 
of  Alexander  McDonald,  and  of  Stallo  and  of  the  Alabama  Securities  Com- 
pany, be  ascertained  and  determined,  and  also  their  respective  liabilities  on 
account  thereof;  (4)  that  it  be  adjudged  and  determined  that  the  collateral 
pledged  with  the  Trust  Company  to  secure  the  $2,250,000  note  and  the  $2,- 
700,000  note  was  so  pledged  with  the  consent  of  the  Alabama  Securities 
Company;  (5)  that  it  be  adjudged  and  determined  that  plaintiff  may  account 
herein  for  its  acts,  proceedings,  receipts,  and  disbursements  as  administrator 
of  the  estate  of  Alexander  McDonald,  to  the  end  that  It  may  be  ascertained 
and  determined  for  what  amount  and  for  what  property  and  assets  plaintiff 
is  chargeable  as  such  administrator,  and  its  accounts  settled  and  allowed; 
(6)  that  it  be  adjudged  and  determined  what  disposition  shall  be  made  of  the 
property  and  assets  found  in  its  hands,  and  that  plaintiff  be  discharged  from 
liability  to  the  parties,  or  any  of  them,  on  account  of  the  transactions  set 
forth;  (7)  that  each  of  the  defendants  be  enjoined  from  maintaining  suits 
against  the  plaintiff,  either  In  its  individual  capacity  or  as  administrator,  con- 
cerning any  of  the  matters  and  things  set  forth  in  the  complaint.'* 

[1,2]  While  it  may  be  that  it  would  be  possible  to  find  in  this  com- 
plaitit  the  material  for  more  than  one  action,  this  is  by  no  means  un- 
common in  actions  in  equity,  nor  is  it  a  ground  of  demurrer.  It  is 
only  when  causes  of  action  are  improperly  united  that  a  complaint  is 
obnoxious  to  demurrer.  Code  Civ.  Proc.  §  488,  subd.  7.  Primarily 
and  mainly  this  is  an  action  for  an  accounting  to  determine,  under 
very  complicated  conditions  and  in  the  face  of  very  ntunerous  conflict- 
ing claims,  with  just  what  the  plaintiff  is  chargeable  to  the  estate  of 
McDonald.  Incidentally  it  is  sought  to  procure  the  adjustment  of 
some  of  the  conflicting  claims  to  which  we  have  referred,  and  indeed; 
152  N.Y,S.— 12 
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such  an  adjustment  is  a  necessary  incident  and  prerequisite  to  the 
determination  of  the  primary  question  sought  to  be  determined.  Un- 
til all  these  incidental  questions  are  answered,  and  the  claims  of  per- 
sons not  directly  interested  in  the  estate  to  the  moneys  and  securities 
apparently  constituting  a  part  of  the  estate  are  adjusted  and  deter- 
mined, it  will  be  impossible  for  plaintiff  or  any  one  else  to  know  pre- 
cisely of  what  the  estate  consists.  Similar  complaints  have  frequently 
been  upheld.  It  has  been  considered  that  they  fall  within  subdivision  9 
of  section  484  of  the  Code  of  Civil  Procedure,  which  permits  the  uniting 
in  one  complaint  of  two  or  more  causes  of  action  "upon  claims  aris- 
ing out  of  the  same  transaction,  or  transactions  connected  with  the 
same  subject  of  action,  and  not  included  within  one  of  the  foregoing 
subdivisions  of  this  section."  It  is  true  that  this  provision  is  qualified 
by  the  further  provision  in  the  same  section  that  the  causes  of  action 
so  united  must  be  consistent  with  each  other,  and,  except  as  otherwise 
prescribed  by  law,  that  they  affect  all  the  parties  to  the  action. 

The  separate  causes  of  action,  if  there  be  such,  which  the  respond- 
ents insist  are  to  be  found  in  the  complaint,  are  certainly  not  inconsist- 
ent, and  it  is  also  certain  that  the  primary  and  predominant  cause  of 
action  stated  by  the  complaint,  as  well  as  the  judgment  sought,  will 
affect  all  of  the  defendants  in  one  way  or  another.  It  is  not  essential 
in  equity  that  they  shall  all  be  affected  alike.  People  v.  Equitable  Life 
Assurance  Society,  124  App.  Div.  727,  109  N.  Y.  Supp.  453.  The 
main  object  of  the  action,  as  has  been  said,  is  to  ascertain  and  have  ju- 
dicially determined  just  what  constitutes  the  assets  of  the  estate  for 
which  plaintiff  is  accountable.  Clearly  the  next  of  kin  are  vitally  in- 
terested in  this  question,  and  are  proper  and  even  necessary  parties. 
Equally  clearly  the  other  defendants  are  also  interested,  for  they  all 
claim  some  right  or  interest  in  the  apparent  assets. 

'*The  fact  that  their  pecuniary  interests  may  not  be  the  same,  or  that  some 
may  not  be  interested  in  the  incidental  relief  obtained  by  others,  does  not 
prevent  all  being  interested  in  the  subject  of  the  action  and  in  obtaining  the 
Judgment  demanded.*'  Mullin  v.  Mullin,  119  App.  Diy.  521,  104  N.  T.  Supp. 
323 ;  Simar  v.  Canady,  53  N.  Y.  298, 18  Am.  Rep.  523 ;  Shepard  v.  Manhatten 
Ry.  Co.,  117  N.  Y.  442,  23  N.  K  80. 

"It  is  proper,  in  a  suit  in  equity  for  an  accounting,  to  bring  in  all  the  parties 
to  be  aflTected  thereby,  and  to  set  forth  such  facts  germane  to  the  accounting 
as  will  give  the  plaintiff  in  such  an  action  adequate  and  complete  relief ;  and 
a  complaint  whidi  includes  such  parties  and  transactions  Is  not  open  to 
demurrer  upon  the  ground  of  improper  rejoinder  of  parties  or  causes  of  ac- 
tion."   Donnelly  v.  Lambert,  62  App.  Div.  189,  70  N.  Y.  Supp.  963. 

[3,  4]  Nor  do  we  find  any  improper  joinder  of  parties  plaintiff  or 
of  causes  of  action  arising  out  of  the  fact  that  the  plaintiff  sues  both 
in  its  individual  capacity  and  as  administrator  of  the  McDonald  estate. 
Such  a  joinder  has  been  frequently  upheld.  Donnelly  v.  Lambert, 
supra;  Shuttleworth  v.  Winter,  55  N.  Y.  624;  Bushe  v.  Wright,  118 
App.  Div.  320,  103  N.  Y.  Supp.  410.  A  sufficient  reason  for  such  a 
joinder  is  that,  while  technically  the  title  to  the  assets  of  the  estate  are 
vested  in  plaintiff  as  administrator,  the  liability  for  such  assets  and 
the  responsibility  for  the  acts  of  the  administrator  will  fall  upon  the 
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plaintiff  individually;  for,  as  was  said  in  Newcombe  v.  Lottimer,  12 
N.  Y.  Supp.  381,^  affirmed  128  N.  Y.  618,  28  N.  E.  254: 

"It  IB  well  wttled  that  the  acts  of  executors  la  respect  to  the  estate  of 
which  they  are  the  trustees,  which  acts  may  be  proper  in  themselvesi  may 
result  in  an  indiyldual  liability  of  such  executors,  and  that  in  the  course  of 
the  administration  of  an  estate  the  acts  done  by  an  executor  are  his  in- 
dividual acts,  for  which  he  is  indiTldually  responsible,  although  the  acts  done 
may  relate  to  the  business  of  the  estate." 

It  is  of  course  evident,  and  as  we  understand  not  disputed,  that  if 
this  action  had  been  begun  by  plaintiff  solely  in  its  representative  ca- 
pacity, it  would  have  been  a  proper  party  defendant  in  its  individual 
capacity.  Is  it  necessary  to  transplant  the  plaintiff  individually  from 
its  position  as  plaintiff  to  a  position  with  the  defendants?  The  Code 
of  Civil  Procedure  does  not  require  that  the  parties  joined  as  plain- 
tiffs shall  have  a  common  or  identical  interest  in  the  cause  of  action. 
The  requirement  is  that : 

"All  persons  having  an  interest  in  the  subject  of  the  action  and  in  obtaining 
the  Judgment  demanded  may  be  Joined  as  plaintiffs,  except  as  otherwise  ex- 
pressly provided  in  this  act**    Section  446. 

It  is  quite  obvious  that  in  an  action  for  an  accotmting,  in  which  the 
object  is  to  ascertain  and  fix  the  amount  for  which  the  executor  or 
administrator  is  liable,  he  has  an  interest  in  the  subject  of  the  action 
both  individually  and  in  his  personal  capacity,  and  in  both  capac- 
ities he  is  interested  in  obtaining  the  judgment  demanded.  For  this 
reason  it  is  quite  common  for  an  executor  or  administrator  to  sue 
in  both  capacities.  Such  a  joinder  puts  any  defendant  who  wishes 
to  assert  a  claim  against  the  administrator  in  either  capacity  at  no 
disadvantage.  For  these  reasons,  we  are  of  the  opinion  that  the  de- 
murrer should  have  been  overruled. 

The  order  appealed  from  will  therefore  be  reversed,  with  $10  costs 
and  disbursements,  and  plaintiff's  motion  to  overrule  the  demurrer 
and  for  judgment  upon  the  pleadings  granted,  with  $10  costs,  with 
leave  to  defendants  to  withdraw  their  demurrer  and  answer  over  upon 
the  payment  of  said  costs  within  20  days. 

INGRAHAM,  P.  J.,  and  CLARKE,  J.,  concur. 

LAUGHLIN,  J.  (dissenting).  The  respondent  Edmund  K.  Stallo, 
who  according  to  the  allegations  of  the  complaint  claims  an  interest 
in  moneys  and  securities  in  the  hands  of  the  Metropolitan  Trust  Com- 
pany and  was  engaged  in  various  joint  enterprises  or  copartership 
undertakings  with  the  decedent,  concerning  which  there  has  been  no 
accounting  and  with  respect  to  which  an  .accounting  is  demanded  in 
this  action,  and  the  respondents  Laura  McDonald  Stallo  and  Helena 
McDonald  Stallo,  who  are  the  sole  next  of  kin  of  Alexander  Mc- 
Donald, deceased,  jointly  demurred  to  the  complaint  on  the  grounds 
that  there  is  a  misjoinder  of  parties  plaintiff  and  that  causes  of  ac- 

1  Beported  in  full  in  the  New  Tork  Supplement;  reported  as  a  memorandum 
decision  without  opinion  in  58  Hun,  609. 
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tion  have  been  improperly  united,  and  on  the  further  ground  that  the 
complaint  fails  to  state  facts  sufficient  to  constitute  a  cause  of  action, 
either  in  favor  of  the  Trust  Company  in  its  individual  or  in  its  rep- 
resentative capacity.  There  was  no  decision  at  Special  Term  on  the 
demurrer  on  the  ground  of  insufficiency  of  the  allegations  of  the  com- 
plaint, and  therefore  the  questions  presented  by  the  grounds  of  demur- 
rer relating  thereto  are  not  presented  for  review. 

I  am  unable  to  agree  with  the  views  expressed  in  the  majority  opin- 
ion with  respect  to  either  of  the  two  grounds  of  demurrer  therein 
considered.  It  appears  by  the  allegations  of  the  complaint  that  at 
the  time  the  plaintiff  was  appointed  administrator  it  owned  and  was 
in  possession  of  a  promissory  note  made  by  the  respondent  Edmund 
K.  Stallo  and  by  the  decedent,  by  said  Stallo  as  his  attorney  in  fact, 
dated  December  8,  1909,  payable  on  December  8,  1910,  for  $2,700,000, 
and  held  as  security  therefor  $2,138,000  first  mortgage  bonds  of  the 
New  Orleans,  Mobile  &  Chicago  Railroad  Company,  $240,000  pre- 
ferred stock  of  said  company,  $1,950,000  common  stodc  of  said  com- 
pany, $155.26  bond  scrip  of  said  company,  $116.10  preferred  stock 
scrip  of  said  company,  $68  common  stock  scrip  of  said  company,  and 
$200,000  par  value,  of  the  capital  stock  of  the  Standard  Oil  Company 
of  New  Jersey,  and  that  after  its  appointment  as  administrator,  and 
while  it  was  the  holder  and  owner  of  said  note,  commencing  with 
the  summer  of  1911,  it  sold  from  time  to  time  all  of  said  securities, 
and  that  it  applied  the  proceeds  of  such  sales  to  the  payment  of  said 
note,  and  holds  a  surplus  of  $454,250.93  in  its  individual  capacity.  It 
is  also  alleged  that  on  or  about  the  2d  of  February,  1912,  defendant 
Brayton  Ives  delivered  to  the  attorneys  for  the  Trust  Company  $200,- 
000,  par  value,  of  bonds  and  400  shares  of  preferred  stock  of  the 
New  Orleans,  Mobile  &  Chicago  Railroad  Company,  and  $20,000  in 
cash,  which  he  claimed  to  own,  for  and  on  behalf  of  the  Trust  Com- 
pany "as  if  deposited  with  it  as  additional  security"  for  said  note,  and 
the  note  at  that  time  having  been  paid,  "to  be  held  by  it  for  whom- 
ever might  be  entitled  thereto."  It  is  further  alleged  in  substance 
that  in  selling  said  securities  the  Trust  Company  acted  within  its  rights 
as  pledgee  thereof,  and  received  the  best  obtainable  therefor,  and 
judgment  to  that  effect  is  demanded.  The  complaint  does  not  dis- 
close the  existence  of  any  controversy  between  the  plaintiff  as  such 
pledgee  and  as  administrator  with  respect  to  these  matters,  but  pro- 
ceeds upon  the  theory  that  the  plaintiff  in  its  capacity  as  administra- 
tor approves  of  all  its  acts  as  such  pledgee.  It  is  also  alleged,  how- 
ever, that  the  defendants  Harman  and  Levy  claim  an  interest  in  the 
right  of  defendant  Securities  Company  in  the  securities  so  held  by  the 
plaintiff  as  pledgee ;  that  the  plaintiff,  as  administrator,  defendant  Ed- 
mund K.  Stallo,  and  defendant  Securities  Company  make  claims  to 
said  surplus  remaining  on  said  sale  of  the  securities  so  held  by  plain- 
tiff as  pledgee  after  the  payment  of  said  note;  that  plaintiff,  as  ad- 
ministrator, said  Stallo,  and  defendant  Ives  each  claim  the  securities 
and  cash  delivered  by  said  Ives  to  the  attorneys  for  the  Trust  Com- 
pany as  stated;  that  the  plaintiff  is  unable  to  determine  the  merits 
of  these  conflicting  claims  without  jeopardy  to  its  own  interests;   and 
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judgment  is  further  demanded  determining  the  respective  claims  and 
interests  of  said  claimants,  if  any,  in  and  to  said  funds  and  securities. 

It  may  be  conceded  for  the  purposes  of  deciding  this  appeal  that 
the  Trust  Company,  as  pledgee,  sufficiently  shows  a  cause  of  action 
for  the  relief  demanded  to  the  extent  stated.  It  is  manifest,  how- 
ever, that  there  is  here  stated  no  cause  of  action  in  favor  of  the  Trust 
Company  as  administrator,  but,  on  the  contrary,  a  cause  of  action 
fn  favor  of  the  Trust  Company  as  pledgee  against  the  administrator 
and  others.  The  complaint  further  shows  certain  joint  ventures  or 
copartnership  undertakings  on  the  part  of  the  decedent  and  Edmund 
K.  Stallo,  with  respect  to  which  there  has  been  no  accounting,  and 
judgment  for  such  an  accounting  is  further  demanded ;  and  it  is  fur- 
ther alleged  that  certain  bonds,  stocks,  and  other  securities,  which 
were  pledged  as  collateral  security  for  notes  which  the  administrator 
has  paid,  have  come  into  the  hands  of  the  administrator,  and  are  now 
held  by  it,  and  that  it  has  received  and  now  holds  other  stocks  and 
securities ;  that  Edmund  K.  Stallo  asserts  a  claim  individually  to  some 
of  these  securities,  and  asserts  that  others  of  them  belong  to  the  co- 
partnership between  him  and  the  decedent;  and  that  some  of  them 
were  pledged  as  security  for  notes  of  which  the  defendant  Securities 
Company  and  others  were  either  makers  or  indorsers  with  the  dece- 
dent and  said  Stallo,  and  the  plaintiff  does  not  know  what  interest, 
if  any,  Stallo,  or  the  copartnership,  have  in  these  securities,  or  wheth- 
er the  defendant  Securities  Company  has  any  interest  therein;  but  it 
is  not  alleged  that  the  Securities  Company  has  asserted  any  claim 
thereto.  Judgment  is  likewise  demanded,  determining  the  rights  and 
interests  of  said  Stallo  individually,  and  of  the  copartnership,  and 
of  the  Securities  Company  with  respect  to  these  matters. 

It  is  likewise  manifest  that  the  facts  alleged  with  respect  to  these 
matters  do  not  show  a  cause  of  action  in  favor  of  the  Trust  Com- 
pany, or  one  in  which  it  is  interested,  in  its  individual  capacity,  but 
rather  two,  one  for  the  copartnership  accounting,  and  another  to  de- 
termine conflicting  claims  to  the  stocks  and  securities,  both  in  its  fa- 
vor as  administrator,  in  which  it  individually  has  no  interest.  It  there- 
fore seems  to  me  quite  clear  that  there  is  both  a  misjoinder  of  par- 
ties plaintiff  (see  Doyle  v.  Carnev,  190  N.  Y.  386,  83  N.'  E.  37;  Case 
V.  N.  Y.  Mut.  Sav.  &  Loan  Ass'n,  88  App.  Div.  538,  85  N.  Y.  Supp. 
104;  Hart  v.  Goadby,  138  App.  Div.  160,  123  N.  Y.  Supp.  166;  Groh 
V.  Flammer,  89  App.  Div.  28,  85  N.  Y.  Supp.  305 ;  Lawrence  v.  Mc- 
Kelvey,  80  App.  Div.  514,  81  N.  Y.  Supp.  129;  Havana  City  Ry. 
Co.  V.  Ceballos,  49  App.  Div.  263,  63  N.  Y.  SuDp.  417;  see,  also, 
Arkenburgh  v.  Wiggins,  13  App.  Div.  96,  43  N.'Y.  Supp.  294,  af- 
firmed 162  N.  Y.  596,  57  N.  E.  1103;  Hubbell  et  al.  v.  Lerch,  58  N. 
Y.  237)  and  a  misjoinder  of  causes  of  action  (see  Case  v.  N.  Y.  Mut. 
Sav.  &  Loan  Ass'n,  supra;  Hart  v.  Goadby,  supra;  Johnson  v. 
Phoenix  Bridge  Co.,  197  N.  Y.  316,  90  N.  E.  953;  O'Connor  v.  Va. 
Passenger  &  Power  Co.,  184  N.  Y.  46,  76  N.  E.  1082 ;  Cass  v.  Realty 
Securities  Co.,  148  App.  Div.  96,  148  App.  Div.  1074,  affirmed  206 
N.  Y.  649,  99  N.  E.  1105).  If  McDonald  were  living,  plainly  he 
could  not  have  joined  these  causes  of  action,  and  therefore  the  cases 
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of  Shepard  et  al.  v.  Manhattan  R.  Co.,  117  N.  Y.  442,  23  N.  E.  30, 
and  Mullin  v.  MuUin,  119  App.  Div.  521,  104  N.  Y.  Supp.  323,  and 
kindred  authorities,  do  not  sustain  the  complaint. 

As  I  view  the  case,  there  is  no  conceivable  theory  upon  which  these 
causes  of  action  might  properly  be  united  in  a  single  complaint.  If 
it  be  assumed  that  the  action  is  brought  by  the  plaintiff  as  administra- 
tor primarily  to  determine  the  rights  and  interests  of  the  estate  of  the 
decedent  in  the  funds  and  securities  in  the  hands  of  the  plaintiff  as 
pledgee  and  as  administrator,  and  for  an  accounting  with  respect  to 
the  joint  ventures  or  copartnership  enterprises,  the  same  difficulty  is 
encountered,  for  neither  the  Trust  Company,  nor  the  defendants  who 
assert  an  interest  in  the  funds  and  securities  in  its  hands  individually 
and  as  administrator,  have  any  interest  in  the  settlement  of  the  transac- 
tions between  the  decedent  and  Edmund  K.  Stallo  as  joint  adventurers 
or  copartners.  Nor  can  the  action  be  maintained  on  the  theory  that 
it  is  brought  by  the  plaintiff  as  administrator  for  a  final  accounting  and 
distribution  of  the  assets  in  its  hands  as  such.  The  complaint  contains 
no  appropriate  allegations  to  warrant  the  Supreme  Court  in  taking 
jurisdiction  and  in  ousting  the  Surrogate's  Court  of  jurisdiction,  for 
it  is  not  alleged  that  all  the  debts  and  obligations  of  the  estate  have  been 
paid,  or  that  there  is  no  one  interested  in  the  estate  other  than  the  de- 
fendants (see  Hart  v.  Goadby,  supra;  Bushe  v.  Wright,  118  App.  Div. 
368,  103  N.  Y.  Supp.  403,  affirmed  195  N.  Y.  510,  88  N.  E.  1116; 
Id.,  118  App.  Div.  320, 103  N.  Y.  Supp.  410,  affirmed  195  N.  Y.  509,  88 
N.  E.  1116),  and  while  the  Supreme  Court  has  jurisdiction  concurrently 
with  that  of  the  Surrogate's  Court  to  require  an  accounting  by  execu- 
tors or  administrators,  its  jurisdiction  is  only  exercised  to  the  extent 
necessary  to  supplement  the  jurisdiction  of  the  Surrogate's  Court  with 
respect  to  matters  concerning  which  the  latter  Court  is  without  juris- 
diction (Chapman  et  al.  v.  Montgomery  et  al.,  63  N.  Y.  221 ;  Borrowe 
V.  Corbin,  31  App.  Div.  172,  52  N.  Y.  Supp.  741,  affirmed  165  N.  Y. 
634,  59  N.  E.  1119). 

But  it  is  not  even  claimed  that  the  action  is  one  for  a  final  account- 
ing of  the  administrator.  There  is  no  precedent,  and  I  see  no  propriety 
in  establishing  one,  for  a  partial  or  intermediate  accoimting  in  the  Su- 
preme Court  -hetween  the  administrator  and  the  next  of  kin,  and  there- 
fore the  action  cannot  be  maintained  for  that  purpose,  and  the  joinder 
of  these  separate  causes  of  action  sustained  on  the  theory  that  they  are 
incidental  to  such  an  accounting.  Although  the  Surrogate's  Court  has 
full  jurisdiction  to  take  or  to  require  an  accounting  by  the  adminis- 
trator, it  has  not  jurisdiction  of  the  causes  of  action  set  forth  in  the 
complaint  with  respect  to  the  determination  of  conflicting  claims  to 
said  funds  and  securities  and  to  require  the  surviving  partner  or  joint 
adventurer  to  account  to  the  estate  of  the  decedent.  It  is  therefore 
both  proper  and  necessary  that  those  causes  of  action  be  litigated  in 
a  court  of  competent  jurisdiction.  They  cannot,  however,  be  deemed 
merely  incidental  to  this  action  on  the  theory  that  it  is  one  for  either 
a  final  or  a  partial  accounting  by  the  administrator.  The  administrator 
is  not  ready  to  account  with  respect  to  the  decedent's  interest  in  the 
copartnership  or  joint  adventurers,  or  with  respect  to  the  funds  and 
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securities  held  by  plaintiff  as  pledgee  or  by  it  as  administrator,  and 
it  is  the  duty  of  the  administrator  to  collect  the  assets  of  the  estate 
by  enforcing  its  rights  or  having  them  determined,  without  joining  the 
next  of  kin  and  creditors  and  calling  upon  or  leaving  it  to  them  in  their 
respective  individual  rights  to  endeavor  indirectly  to  enforce  or  to  pro- 
tect the  rights  of  the  estate.  If  this  action  should  be  sustained  on  the 
theory  that  it  is  one  for  an  accounting  by  the  administrator,  and  that 
all  other  relief  demanded  is  incidental  thereto,  and  that  it  is  properly 
brought  in  the  Supreme  Court  owing  to  want  of  jurisdiction  in  the 
Surrogate's  Court  to  decide  the  incidental  matters,  there  would  be  no 
limit  to  the  number  of  independent  and  wholly  disconnected  equitable 
causes  of  action  that  might  be  thus  joined  as  incidental  to  an  account- 
ing by  an  executor  or  administrator  in  the  Supreme  Court,  where  it 
becomes  necessary  to  resort  thereto  before  there  can  be  a  final  account- 
ing ;  and  the  action  might  be  brought  at  once  upon  the  issuance  of  letters 
of  administration  and  without  first  enforcing  or  endeavoring  to  enforce 
the  equitable  causes  of  action  in  favor  of  the  estate,  and  by  making  the 
creditors  and,  as  has  been  done  here,  the  next  of  kin  parties,  shift  or 
endeavor  to  shift  the  burden,  which  devolves  upon  the  executors  or 
administrators,  of  proving  the  causes  of  action  onto  the  creditors  and 
next  of  kin,  at  the  risk  of  being  concluded  by  an  adverse  decision  in  an 
action  to  which  they  are  parties.  If  executors  and  administrators  could 
thus  avoid  all  the  responsibility  and  risk  of  liability  on  the  settlement 
of  their  accounts,  such  actions  would  become  common,  and  a  very  large 
part  of  the  work  designed  to  be  performed  by  the  Surrogate's  Courts 
would  devolve  on  the  Supreme  Court,  and  the  expenses  and  delays  in 
the  administration  of  estates  would  be  largely  increased.  There  is  no 
precedent  for  such  an  action  and  none  could  be  established. 

McLaughlin,  j.,  concurs. 


METROPOLITAN  TRUST  CO.  OF  CITY  OF  NEW  YORK  v.  STALLO  et  al. 

(No.  6863.) 

(Supreme  Court,  Appellate  DivlBloii,  First  Department.    March  12,  1915.) 

1.   EXECTJTOSS    AND    ADinNISTBATOBS    «=>4T3,    474 — ACCOUNTINQ    AND    SETTLE- 

iceni^Rehedt. 

An  administrator,  which  at  the  time  of  appointment  was  a  creditor  of 
the  estate  holding  collateral  security,  which  had  sold  security  for  pay- 
ment of  its  claim,  and  held  a  part  of  the  proceeds  of  such  sale,  as  well 
as  certain  securities  to  which  claims  were  made  by  parties  other  than 
the  estate  or  those  ultimately  entitled  to  it,  might  maintain  an  action  for 
a  general  accounting  to  ascertain  its  chargeability  to  the  estate  in  cash 
or  securities,  and  what  valid  claims,  if  any,  were  held  by  any  of  Uie 
defendants  against  money  or  securities  in  its  hands  as  apparent  assets 
of  the  estate,  in  which  every  question  as  to  the  amount  of  the  estate, 
the  claims  against  it,  and  the  administrator's  liability  for  its  act  or  fail- 
ure to  act  as  such,  might  be  raised  and  determined. 

[K'd.  Note. — ^For  other  cases,  see  Executors  and  Administrators,  Cent 
Dig.  S§  2041-2060 ;  Dec.  Dig.  «8=5>473,  474.] 
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2.  Courts  ^s>480 — Stat  of  Pboceedinos  in  Anotheb  Court. 

The  Supreme  Court,  sitting  as  a  court  of  equity,  may,  in  a  proper  case, 
stay  a  proceeding  in  another  court,  and  may  restrain  the  prosecution 
of  a  proceeding  as  to  which  the  Surrogate's  Court  has  concurrent  or  ex- 
clusive Jurisdiction;  and  the  case  for  such  restraint  is  strengthened 
where  the  commencement  of  the  action  in  the  Supreme  Court  antedates 
the  commencement  of  the  action  or  proceeding  sought  to  be  enjoined. 

[Ed.  Note.— For  other  cases,  see  Courts,  Cent  Dig.  U  1270-1278 ;  Dec 
Dig.  <g=>480.] 

3.  Injunction  ^=>28 — Relief— Stay  op  Proceedings  in  Surrogate's  Court. 

Pending  an  action  by  an  administrator  for  a  general  accounting  to  as- 
certain its  chargeabillty  to  the  estate,  and  the  valid  claims.  If  any,  held 
by  any  of  the  defendants  against  money  or  securities  in  its  hands  as 
apparent  assets  of  the  estate,  a  defendant  therein  instituted  a  pro- 
ceeding in  the  Surrogate's  Court  for  the  plaintiff's  removal  as  adminis- 
trator, so  as  to  afford  an  opportunity  to  charge  it  with  loss  suffei'ed  by 
the  estate  in  consequence  of  its  mismanagement  or  its  wrongful  acts 
in  relation  to  the  interests  and  assets  of  the  estate.  Held,  that  as  the 
administrator  was  able  to  respond  to  any  amount  for  which  it  was 
liable  to  account,  and  as  such  matters  might  be  raised  and  determined 
in  the  action,  and  as  other  questions  in  which  other  defendants  were 
interested  could  not  be  determined  in  the  proceeding  for  removal,  such 
proceeding  would  be  enjoined  pendente  lite. 

[Ed.  Note — For  other  cases,  see  Injunction,  Cent  Dig.  H  62-65;  Dec 
Dig.  <d=»2a] 

4.  Executors  and  Administrators  ^=»17 — Qualifioation— Sbcurbd   Cred- 

itor. 

The  fact  that  plaintiff  was  a  secured  creditor  of  an  estate  was  not  of 
itself  a  legal  objection  to  its  acting  as  administrator,  there  being  no 
inconsistency  in  the  two  relations,  and  since  a  proper  plaintiff  might 
invoke  the  aid  of  a  court  of  equity,  making  the  interested  parties  de- 
fendants, in  which  the  rights  of  all  would  be  fully  protected. 

[Ed.  Note. — For  other  cases,  see  Executors  and  Administrators,  Cent 
Dig.  §§  43-59;  Dec.  Dig.  <S=>17.1 

6.  Executors  and  Adkinistrators  ^s»35 — ^Removait-Purpose. 

A  proceeding  to  remove  an  administrator  is  not  one  to  punish  him,  but 
to  protect  the  estate. 

[Ed.  Note. — For  other  cases,  see  Executors  and  Administrators,  Cent 
Dig.  §§  227-262;   Dec.  Dig.  <S=»35.1 

Laughlin  and  McLaughlin,  JJ.,  dissenting. 

Appeal  from  Special  Term,  New  York  County. 

Action  by  the  Metropolitan  Trust  Company  of  the  City  of  New 
York,  individually  and  as  administrator  of  the  estate  of  Alexander 
McDonald,  deceased,  against  Laura  McD.  Stallo  and  others,  implead- 
ed, etc.  From  orders  denying  a  motion  for  an  injunction  pendente  lite 
plaintiff  appeals.  Orders  reversed,  motion  to  vacate  temporary  in- 
junction denied,  and  motion  for  injunction  pendente  lite  granted. 

Argued  before  INGRAHAM,  P.  J.,  and  McLAUGHLIN,  LAUGH- 
LIN, CLARKE,  and  SCOTT,  JJ. 

John  G.  Milbum,  of  New  York  City  (Walter  F.  Taylor,  of  New 
York  City,  on  the  brief),  for  appellant. 

Rockwood  &  Haldane,  of  New  York  City  (Nash  Rockwood,  of  New 
York  City,  of  counsel),  for  respondents. 

^s»Por  otber  cases  soe  same  topic  A  KBT-NUMBBR  In  all  Key-Numbered  DlgesU  ft  Ind«xet 
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SCOTT,  J.  [1]  The  nature  of  this  action  and  the  relief  sought 
therein  are  stated  at  length  in  the  opinion  banded  down  herewith  on 
appeal  from  an  order  sustaining  a  demurrer  to  the  complaint.  152  N. 
Y.  Supp.  173.    For  the  purpose  of  this  opinion  it  is  sufficient  to  say 

that  plaintiff  is  the  administrator  of  the  estate  of  Alexander  McDonald, 
deceased,  that  it  was  at  the  time  of  its  appointment  a  creditor  of  the 
estate,  holding  collateral  security  for  its  debt,  that  it  has  sold  such 
security  for  the  payment  of  its  daim,  and  tjliat  it  now  holds  a  part  of 
the  proceeds  of  such  sale,  as  well  as  certain  securities  with  reference 
to  which  claims  have  been  made  by  persons  other  than  the  estate  or 
those  ultimately  entitled  to  it.  The  judgment  sought  is  a  general  ac- 
counting, in  which  it  may  be  ascertained  with  what  plaintiff  is  charge- 
able, in  cash  or  securities,  as  administrator,  and  what  valid  claims,  if 
any,  are  held  by  any  of  the  defendants  against  money  or  securities  in 
plaintiff's  hands  which  are  apparently  assets  of  the  estate  for  which  it 
is  administrator.  It  seems  to  be  quite  plain  that  every  question  re- 
specting the  amount  of  the  estate,  the  valid  claims  against  it,  and  the 
liability  of  plaintiff  for  its  acts  or  failure  to  act  as  administrator,  can 
be  raised  and  determined  in  this  action,  and  it  is  not  easy  to  see  how 
they  can  all  be  determined  otherwise  than  in  this  or  some  similar  action, 
except  by  a  series  of  actions,  which  latter  course  would  inevitably 
result  in  much  confusion  and  probably  great  expense  to  the  estate. 

Immediately  after  this  action  had  been  commenced,  the  defendant 
Laura  McDonald  Stallo,  one  of  the  two  next  of  kin  of  the  intestate,  in- 
stituted a  proceeding  in  the  Surrogate's  Court  for  the  removal  of  plain- 
tiff as  administrator  of  the  estate  of  said  Alexander  McDonald,  de- 
ceased. An  order  was  subsequently  made  by  the  Surrogate's  Court 
panting  the  prayer  of  the  petitioner.  This  order  was  reversed  for  rea- 
sons not  affecting  the  question  now  under  consideration.  Matter  of 
McDonald,  160  App.  Div.  86,  145  N.  Y.  Supp.  267;  Id.,  211  N.  Y. 
272,  105  N.  E.  407.  By  the  orders  entered  on  the  appeal  referred  to 
the  whole  matter  was  remitted  to  the  Surrogate's  Court,  which,  as  is 
conceded,  has  sole  and  exclusive  authority,  in  the  first  instance,  to 
act  upon  a  petition  for  the  removal  of  an  administrator.  The  present 
application  is  for  a  temporary  injunction  restraining  the  defendant 
Laura  McDonald  Stallo  from  prosecuting,  during  the  pendency  of  this 
action,  the  above  mentioned  proceeding  instituted  by  her  for  the  re- 
moval of  this  plaintiff  as  administrator  as  aforesaid,  and  from  institut- 
ing or  prosecuting  any  other  action  or  proceeding  concerning  or 
affecting  any  of  the  matters  set  forth  in  the  complaint  herein. 

[2]  The  authority  of  the  Supreme  Court,  sitting  as  a  court  of  equity, 
and  indeed  its  duty,  in  a  proper  case,  to  stay  proceedings  in  another 
court,  is  so  well  established  that  it  will  not  be  questioned.  The  only 
inquiry  is  as  to  when  a  proper  case  is  presented.  See  Erie  Railroad 
Co.  V.  Ramsey,  45  N.  Y.  637;  4  N.  Y.  Annotated  Digest,  948.  Nor 
is  It  an  insuperable  objection  to  such  an  injunction  that  it  restrains 
the  prosecution  of  proceedings  as  to  which  the  Surrogate's  Court  has 
concurrent  or  exclusive  jurisdiction.  Bettigrew  v.  Foshay,  12  Hun, 
483;  Van  Sinderen  v.  Lawrence,  50  Hun,  272,  3  N.  Y.  Supp.  25; 
Schlesinger  v.  Schlesinger,  157  App.  Div.  633,  142  N.  Y.  Supp.  729. 
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While  the  jurisdiction  and  authority  of  the  Supreme  Court  to  restrain 
the  prosecution  of  proceedings  in  other  tribunals  are  not  necessaril)^ 
determined  by  the  priority  of  institution,  the  case  for  such  restraint 
is  much  strengthened  when,  as  in  this  case,  the  commencement  of  the 
action  in  the  Supreme  Court  antedates  the  commencement  of  the 
action  or  proceeding  sought  to  be  enjoined.  In  Schuehle  v.  Reiman, 
86  N.  Y.  270,  the  Court  of  Appeals  said: 

"Where  the  object  of  two  ]#gal  proceedings  is  the  same,  convenience,  as  well 
as  a  proper  regard  for  the  rights  of  a  debtor  and  creditor,  require,  if  possible^ 
that  the  fund  in  which  both  are  interested  should  be  subjected  to  diminution 
by  one  litigation  only,  and  the  parties  themselves  spared  the  unnecessary 
labor  and  expense  of  conducting  two  controversies  over  the  same  matter.  It 
would  seem,  also,  that  if  both  tribunals,  whose  interference  has  been  invoked, 
have  equal  or  concurrent  Jurisdiction,  it  should  continue  to  be  exercised  by 
that  one  whose  process  was  first  issued." 

In  Ludwig  v.  Bungart,  48  App.  Div.  613,  63  N.  Y.  Supp.  91,  the 
'present  Chief  Judge  of  the  Court  of  Appeals,  writing  for  the  Appel- 
late Division,  said : 

"While  it  has  many  times  been  held  that  the  Supreme  Court  may  properly 
decline  to  take  cognizance  of  a  matter  over  which  the  Surrogate's  Court  has 
concurrent  jurisdiction,  such  refusal  does  not  seem  to  be  authorized,  unless 
the  Jurisdiction  of  the  Surrogate's  Court  has  already  been  invoked.  The 
rule  is  that,  where  both  tribunals  have  equal  Jurisdiction,  the  cause  should 
be  retained  and  disposed  of  in  the  forum  where  Judicial  action  was  first 
sought" 

To  the  same  effect  are  Oarlock  v.  Vandevort,  128  N.  Y.  374,  28 
N.  E.  599;  Matter  of  Farrell,  125  App.  Div.  702,  110  N.  Y.  Supp.  41 ; 
Matter  of  Ayrault,  81  Hun,  107,  30  N.  Y.  Supp.  654,  affirmed  on  opin- 
ion below  146  N.  Y.  389,  42  N.  E.  542;  and  many  other  cases. 

[3]  In  considering  whether  the  case  at  bar  presents  a  proper  occa- 
sion for  the  exercise  of  this  undoubted  jurisdiction  of  the  Supreme 
Court,  we  may  properly  look  at  the  grounds  set  forth  in  the  petition  as 
a  reason  for  the  removal  of  the  administrator,  not  for  the  purpose  of 
passing  upon  the  sufficiency  of  those  grounds,  for  that  is  a  matter  to 
be  passed  upon  by  the  Surrogate's  Court,  but  for  the  purpose  of  deter- 
mining the  imminence  of  the  necessity,  if  necessity  there  be,  for  the 
consideration  of  the  question  whether  or  not  the  administrator  should 
be  removed. 

It  is  to  be  noted  in  the  first  place  that  there  is  no  suggestion  any- 
where that  plaintiff  is  not  amply  able  to  respond  to  any  judgment  or 
order  which  may  be  made  fixing  the  amount  for  which  it  is  liable  to 
account,  and  no  claim  is  made  that  the  assets  of  the  estate  are  liable 
to  loss  or  diminution  by  reason  of  the  insolvency  of  plaintiff.  By  ref- 
erence to  the  petition  it  appears  that  the  sole  ground  upon  which  the 
removal  of  the  administrator  is  sought  is  the  claim  on  the  part  of  the 
petitioner  that  plaintiff,  occupying  the  dual  position  of  administrator 
and  secured  creditor,  failed  to  credit  upon  said  loan  certain  sums  which 
should  have  been  credited  thereon,  sold  the  collateral  securing  such 
debt  in  violation  of  an  alleged  oral  agreement  to  extend  the  due  date 
of  said  debt,  and  improvidently  or  wrongfully  sold  said  collateral  se- 
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curities  at  a  less  price  than  should  have  been  obtained  for  them.  Thus 
it  appears  that  every  failure  or  dereliction  of  duty  charged  against 
plaintiff  as  administrator  is  something  which  has  already  been  fully 
accomplished,  and  that  the  questions  presented  as  arising  therefrom 
are  questions  which  can  be  appropriately  raised  and  disposed  of  in 
this  action,  the  principal  object  of  which  is  to  judicially  and  finally  de- 
termine for  what  plaintiff  is  chargeable  to  the  estate  of  which  it  is  ad- 
ministrator. The  gravamen  of  the  petition  is  contained  in  its  twenty- 
eighth  and  twenty-ninth  paragraphs,  which  follow  the  somewhat  de- 
tailed statement  of  the  several  derelictions  from  duty  charged  against 
the  administrator.    These  paragraphs  read  as  follows : 

"XXVIII.  That  said  Metropolitan  Trust  Company  admits  a  part  of  your 
petitioner's  claim  and  denies  the  remainder,  and  that  your  petitioner  and 
said  Metropolitan  Trust  Company  are  unable  to  arrive  at  an  agreement  as  to 
the  amount  of  its  liability  and  it  is  necessary  to  sue  said  Metropolitan  Trust 
Company  for  an  accounting,  for  which  reason  it  is  necessary  that  some  person 
not  interested  adversely  to  your  petitioner  should  be  appointed  administrator 
of  the  estate  of  said  Alexander  McDonald,  who  will  bring  suit  forthwith 
against  said  Metropolitan  Trust  Company  for  an  accounting  and  for  damages. 

"XXIX.  That  said  Metropolitan  Trust  Company  occupies  a  dual  position  of 
administrator  and  creditor  of  said  estate,  and  is  not  in  position  to  properly 
protect  the  rights  and  interests  of  your  petitioner  in  said  estate.  Said  trust 
company,  in  selling  and  disposing  of  said  securities  as  herein  stated,  has  failed 
to  protect  the  interests  of  the  estate  of  said  deceased,  and  has  recklessly 
and  wlUftUly  caused  loss  and  damage  thereto,  and  has  disregarded  its  duty 
as  administrator,  and  has  thereby  derived  large  pecuniary  advantage." 

it  thus  appears  that  the  purpose  sought  to  be  achieved  by  the  re- 
moval of  plaintiff  as  administrator  is  to  afford  an  opportunity  to 
charge  plaintiff  with  the  loss  suffered  by  the  estate  in  consequence  of 
its  mismanagement  of  the  estate,  or  its  wrongful  acts  in  relation  there- 
to. We  are  unable  to  see  any  reason  why  the  appellant  and  her  sister 
will  not  be  in  a  perfect  position  to  raise  any  such  question  as  they 
may  be  advised  in  the  present  action.  The  natural  result  of  supersed- 
ing plaintiff  as  administrator  would  be  to  require  it  to  account  to  the 
new  administrator.  Upon  such  an  accounting  these  questions  would  % 
at  once  present  themselves  and  have  to  be  passed  upon.  They  can 
equally  well  be  raised  and  passed  upon  in  this  action ;  but  the  other 
questions,  in  which  other  defendants  are  interested,  could  not  be  de- 
termined in  an  accounting  proceeding  in  the  Surrogate's  Court.  It 
cannot  be  questioned  that  the  Supreme  Court  is  a  tribunal  better 
equipped  than  the  Surrogate's  Court  to  determine  such  a  claim  as  that 
which  petitioner  says  she  wishes  to  assert  against  plaintiff,  and  which 
is  the  real  ground  upon  which  she  seeks  plaintiff's  removal.  Yet  it  is 
quite  possible,  and  even  probable,  that  the  action  of  the  Surrogate  up- 
on the  petitioner's  application  would  operate  as  res  ad  judicata  of 
that  very  serious  question.  Demarest  v.  Darg,  32  N.  Y.  281 ;  Cul- 
ross  v.  Gibbons,  130  N.  Y.  447,  29  N.  E.  839;  Leavitt  v.  Wolcott,  95 
N.  Y.  212;  Smith  v.  Zalinski,  94  N.  Y.  519. 

[4,  5]  The  mere  fact  that  plaintiff  was  at  one  and  the  same  time 
administrator  of  the  estate  and  a  creditor  thereof  is  not  alone  a  legal 
objection  to  its  acting  as  administrator.  It  was  a  creditor  when  it 
was  appointed,  and  very  probably  was  selected  as  administrator  for 
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that  very  reason.  At  all  events,  there  is  no  inconsistency  in  the  two 
relations.  Upon  the  whole,  we  see  many  reasons  why  the  prosecu- 
tion of  the  action  for  plaintiff's  removal  as  administrator  should  be 
stayed  until  final  judgment  in  this  action,  and  we  find  no  reason,  in  the 
interests  of  the  estate,  why  it  should  not  be. 

In  this  action  an  opportunity  is  afforded,  such  as  could  not  be 
afforded  in  any  proceeding  in  the  Surrogate's  Court,  to  litigate  every 
question  that  any  person  interested  in  the  estate  may  desire  to  raise, 
and,  so  far  as  any  allegation  is  made  to  the  contrary,  the  continuance 
of  plaintiff  in  office  as  administrator  during  the  pendency  of  this  ac- 
tion will  not  subject  the  estate  to  jeopardy  of  loss  or  depreciation.  A 
proceeding  to  remove  an  administrator  is  not  one  to  punish  him,  but  to 
protect  the  estate.  Matter  of  Monroe,  142  N.  Y.  484-491,  37  N.  E. 
517.  In  that  case  the  administrator  was  also  a  secured  creditor  of  the 
estate,  and  the  charge  against  him  was  similar  to  that  made  against  the 
plaintiff,  to  wit,  that  he  had  been  guilty  of  wrongdoing,  to  the  damage 
of  the  estate,  in  realizing  upon  the  collateral  securities.  Referring  to 
that  charge  the  Court  of  Appeals  said : 

"The  mere  fact  that  the  interest  of  the  administrator  individuaUy  was  op- 
posed to  that  of  the  estate  in  the  matter  now  under  consideration  presented 
no  embarrassment  and  did  not  require  his  removal  from  office.  A  proper 
plaintiff  could  have  invoked  the  aid  of  a  court  of  equity,  making  the  inter- 
ested parties  defendants,  and  the  rights  of  all  would  have  been  fully  pro- 
tected." 

This  opinion  is  peculiarly  apposite  to  the  present  appeal. 
The  orders  appealed  from  should  be  reversed,  with  $10  costs  and  dis- 
bursements, and  the  motion  granted,  with  $10  costs. 

INGRAHAM,  P.  J.,  and  CLARKE,  J.,  concur. 

LAUGHLIN,  J.  (dissenting).  It  is  quite  clear,  and  is  conceded,  that 
the  respondent  Laura  McDonald  Stallo  instituted  on  sufficient  charges 
properly  presented  (see  Matter  of  McDonald,  160  App.  Div.  86,  145 
N.  Y.  Supp.  267,  affirmed  211  N.  Y.  272,  105  N.  E,  407),  a  proceed- 
ing in  the  Surrogate's  Court  in  which  the  appellant  was  appointed 
administrator  of  the  estate  of  Alexander  McDonald,  deceased,  for 
the  removal  of  appellant  as  such  administrator,  and  that  the  Surro- 
gate's Court  has  sole  and  exclusive  authority  to  determine  such  charg- 
es and  to  remove  the  administrators. 

The  administrator  sought  by  an  application  for  an  injunction  in  this 
action  to  restrain  said  respondent  from  prosecuting  the  proceeding 
in  the  Surrogate's  Court,  pending  this  action,  which  would  enable  it 
to  remain  in  charge  of  this  action  as  administrator,  and  to  so  mold 
and  present  the  same  as  to  further  its  individual  interest  as  a  creditor 
of  i\IcDonald  at  the  expense  of  his  estate,  for  it  brings  the  action  in 
the  dual  capacity  for  itself  and  as  representing  the  estate,  and  in 
both  capacities  is  asking  the  court  to  ratify  and  confirm  its  acts  upon 
which  the  charges  for  its  removal  are  predicated.  When  in  Matter 
of  McDonald,  supra,  this  court  and  the  Court  of  Appeals  remitted 
the  matter  to  the  Surrogate's  Court  to  proceed  with  the  charges,  it  ap- 
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peared  quite  as  fully  as  now  that  the  alleged  acts  of  misconduct  and 
of  hostility  to  the  estate  on  the  part  of  the  administrator  had  been 
performed,  and  that  the  administrator  was  able  financially  to  answer 
to  those  interested  in  the  estate,  and  if  that  were  a  sufiicient  reason 
for  not  removing  the  administrator  there  would  have  been  no  occasion 
for  ordering  the  charges  heard. 

Moreover,  it  now  further  appears  that  the  administrator  in  bringing 
this  action  for  the  judicial  approval  of  its  alleged  acts  of  misconduct 
is  further  proceeding  in  hostility  to  the  interests  of  the  estate,  which 
constitutes  further  ground  for  its  removal.  See  Lichtenberg  v.  Herdt- 
f elder  et  al.,  103  N.  Y.  302,  8  N.  E.  526;  Matter  of  West.  40  Hun, 
291,  affirmed  111  N.  Y.  687^'  Matter  of  Gleason,  17  Misc.  Rep.  510, 
41  N.  Y.  Supp.  418.  See,  also,  Pyle  v.  Pyle,  137  App.  Div.  568,  122 
N.  Y.  Supp.  256,  affirmed  199  N.  Y.  538,  92  N.  E.  1099.  In  Matter 
of  Moulton,  10  N.  Y.  Supp.  717,*  the  Surrogate's  Court  in  the  exer- 
cise of  its  discretion  had  refused  to  revoke  the  letters  of  administra- 
tion, and  the  order  was  affirmed  on  the  ground  that  the  facts  disclosed 
did  not  as  matter  of  law  require  the  removal  of  the  administrator, 
and  that  the  judicial  discretion  had  not  been  improperly  exercised.  By 
appealing  from  the  order  denying  the  motion,  the  appellant  is  now 
asking  this  court,  which  has  no  jurisdiction  to  hear  such  charges  or» 
to  remove  an  administrator,  in  effect  to  enjoin  the  Surrogate's  Court 
from  exercising  its  statutory  functions  in  performing  its  statutory 
duties,  notwithstanding  the  charges,  which,  if  true,  show  that  the  ad- 
ministrator has  violated  its  trust,  and  that  its  interests  are  diametri- 
cally opposed  to  those  of  the  estate,  and  that  it  should  be  removed  at 
once,  in  order  to  permit  a  disinterested  representative  to  take  charge 
of  the  interests  of  the  estate  involved  in,  or  that  may  be  affected  by, 
the  action.  It  is  no  answer  to  this  contention  to  say  that  those  inter- 
ested in  the  estate  are  parties  defendant  herein,  and  may  thus,  in  rep- 
resenting themselves,  indirectly  protect  the  estate,  for  the  Surrogate's 
Court  may  well  deem  that  they  are  entitled  to  have  the  estate  repre- 
sented by  a  disinterested  administrator,  and  to  have  the  expenditures 
made  by  it  in  prosecuting  or  defending  actions  inure  to  the  benefit 
of  the  estate,  and  not  to  its  individual  advantage  and  to  the  detriment 
of  the  estate. 

If,  in  the  circumstances  of  this  case,  it  be  within  the  jurisdiction  of 
the  Supreme  Court  thus  indirectly  to  enjoin  the  proceeding  in  the  Sur- 
rogate's Court,  I  think  it  would  be  an  undue  exercise  of  jurisdiction 
to  do  so,  for  the  basis  required  to  be  shown  by  the  provisions  of  sec- 
tion 604  of  the  Code  of  Civil  Procedure  for  granting  such  relief  does 
not  exist  here.  The  case  here  presented  is  one  in  which  said  re- 
spondent  might  well  have  asked  for  a  stay  of  proceedings  in  this  ac- 
tion until  the  determination  of  her  application  for  the  removal  of  the 
administrator.  It  is,  of  course,  competent  for  a  court  of  general  ju- 
risdiction to  enjoin  proceedings  in  a  court  of  concurrent  jurisdiction, 
<vhere  the  issues  are  the  same  and  may  all  be  determined  in  the  court 

1 19  N.  E.  286. 

-Reported  In  fuU  In  tbe  New  York  Supplement;  reported  as  a  memoran- 
dum decision  wlthotit  opinion  in  57  Hun,  589. 
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of  general  jurisdiction ;  but  there  is,  I  think,  no  precedent  for  issuing 
an  injunction  in  an  action  pending  in  a  -court  of  general  jurisdiction, 
in  effect,  enjoining  proceedings  in  an  action  or  proceeding  in  another 
court  having  exclusive  jurisdiction  of  the  subject-matter  sought  to 
be  restrained,  and  if  it  be  within  the  jurisdiction  of  the  Supreme  Court 
to  so  extend  the  doctrine,  I  think  it  should  not  be  done  for  no  emer- 
gency requires  it:  See  Paxton  v.  Patterson  (Sup.)  10  N.  Y.  Supp.  303; 
Id.,  12  N.  Y.  Supp.  563;  ^  Savage  v.  Allen,  54  N.  Y.  458;  Hamilton 
V.  Cutting,  60  App.  Div.  293,  70  N.  Y.  Supp.  118;  Wallack  v.  Society, 
etc.,  67  N.  Y.  23;  Norfolk  &  New  Brunswick  Hosiery  Co.  v.  Arnold, 
143  N.  Y.  265,  38  N.  E.  271 ;  Edgell  v.  Clarke,  19  App.  Div.  199,  45 
N.  Y.  Supp.  979.  It  may  be  said  that  the  appellant  is  not  asking  that 
the  proceeding  in  the  Surrogate's  Court  be  enjoined,  and  that  there 
is  no  attempt  to  prevent  that  court  from  exercising  its  statutory  func- 
tions. But  if  the  petitioner  in  that  proceeding  be  enjoined  from  prose- 
cuting it,  that  enjoins  the  proceeding  as  effectually  as  if  the  injtmction 
ran  against  the  court. 

The  learned  counsel  for  the  appellant  contends  that  the  issues  aris- 
ing on  the  charges  against  it  in  the  Surrogate's  Court  are  in  part  the 
•same  as  those  which^  will  arise  herein,  and  that  if  the  proceeding  for 
the  removal  of  the  administrator  be  not  enjoined,  findings  may  be 
made  therein  that  will  be  binding  herein.  The  learned  counsel  for 
the  respondents  claims  that  none  of  the  issues  will  be  the  same,  and 
that  no  finding  in  the  proceeding  for  the  removal  of  the  administrator 
will  be  conclusive  on  any  fact  in  this  action.  It  is  unnecessary  to  con- 
sider the  merits  of  the  respective  contentions  on  that  point,  for  I 
regard  it  as  immaterial  to  the  decision  of  the  question  now  presented. 
There  is  no  presumption  that  the  Surrogate's  Court,  in  so  far  as  it 
is  authorized  to  determine  questions  of  fact,  is  not  as  competent  to 
do  so  as  any  other  court.  If,  however,  the  appellant  prefers  to  be 
assured  that  none  of  the  questions  of  fact  in  this  action  involved  here- 
in shall  be  determined  in  the  Surrogate's  Court,  it  has  only  to  resign 
as  administrator  to  accomplish  that  result ;  and  if  it  shall  so  resign,  I 
think  its  successor  should  be  enjoined,  pending  this  action,  frcwn  re- 
quiring it  to  account,  at  least  with  respect  to  any  matters  at  issue  or 
involved  herein,  or  during  the  pendency  of  any  other  action  brought 
in  a  court  of  competent  jurisdiction  to  determine  therein,  for  mani- 
festly the  Surrogate's  Court  has  not  jurisdiction  to  decide  such  is- 
sues, and  they  must  be  decided  before  there  can  be  a  final  accounting 
by  the  administrator. 

I  therefore  vote  for  affirmance. 

McLaughlin,  j.,  concurs. 

1  Reported  in  faU  in  the  New  Yoilc  Supplement;  reported  as  a  memoran- 
dum decision  without  opinion  in  68  Hun,  610. 
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8IE6EL  ▼.  BBDGE  BUTTONHOLB  MAGH.  CO. 

(Supreme  Court,  Appellate  Term,  First  Department    March  18,  1015.) 

Frauds,   Statutb  of  ^=>12^— Perfobmanob  withiw  Yeab — Lease  of  Per- 
sonalty— Pabt  Pebfobicance. 

Where  a  machine  was  deliyered  to  the  lessee  under  a  09-year  oral  lease 
and  one  month's  rent  thereon  paid,  but  thereafter  the  lessee  surrendered 
possession  for  the  purpose  of  allowing  repairs  to  be  made,  and  the  lessor 
refused  to  redeliver,  there  was  not  such  part  performance  as  would  take 
the  contract  out  of  the  statute  of  frauds  and  permit  the  lessee  to  recover 
damages  for  its  breach. 

[Ed.  Note. — For  other  cases,  see  Frauds,  Statute  of,  Cent  Dig.  {§  287- 
292,  308,  806-808,  810-812.  314,  318-520,  322,  323,  325,  326;  Dec.  Dig. 
«s»129.] 

Appeal  from  City  Court  of  New  York,  Special  Term. 

Action  by  Abe  Siegel  against  the  Reece  Buttonhole  Machine  Com- 
pany.   Judgment  for  the  defendant,  and  plaintiff  appeals.   Affirmed. 

Argued  March  term,  1915,  before  LEHMAN,  HENDRICK,  and 
COHALAN,  JJ. 

Gerson  C.  Young,  of  New  York  City,  for  appellant. 
Rogers,  Kennedy  &  Campbell,  of  New  York  City  (Nelson  Zabriskie, 
of  New  York  City,  of  counsel),  for  respondent. 

COHALAN,  J.  Defendant,  in  the  court  below,  moved  for  judg- 
ment on  the  pleadings.  The  complaint  alleges  that  on  the  29th  day 
of  April,  1914,  the  Siegel  Vest  Company  and  the  defendant  entered 
into  an  agreement  wherein  the  Siegel  Vest  Company  leased  a  but- 
tonhole machine  from  the  defendant  for  a  period  of  99  years,  at  a 
rental  of  $20  per  month ;  that  a  delivery  of  the  machine  into  the  pos- 
session of  the  plaintiff's  assignor  was  made ;  that  the  same  was  taken 
away  for  the  purpose  of  repairing  it  by  the  defendant ;  that  there  was 
a  failure  to  return  the  same ;  and  thereupon  damages  are  claimed  for 
the  loss  of  the  use  of  the  machine  in  the  sum  of  $2,000.  The  de- 
fendant pleads  the  statute  of  frauds. 

In  pursuance  of  the  agreement  of  hiring,  the  sum  of  $20  was 
paid  to  the  defendant.  It  is  unquestioned  that  the  contract  was  not 
in  writing.  It  was  executed  only  to  the  extent  that  the  machine  had 
been  installed  in  the  plaintiff's  place  of  business  and  one  month's  rent 
therefor  had  been  paid.  So  far  as  it  was  executed,  of  course,  the 
statute  of  frauds  has  no  application ;  but  so  far  as  it  was  executory, 
the  statute  does  apply.  The  plaintiff  could  not  be  deprived  of  any 
rights  gained  by  the  part  performance  of  the  contract,  and  rightfully 
held  possession  of  the  machine  so  long  as  the  defendant  permitted  him 
to  hold  it.  The  oral  lease,  however,  being  void,  did  not  permit  the 
plaintiff  to  set  up  any  affirmative  right  theretmder  for  the  future; 
hence  the  defendant  had  a  right  to  retake  the  machine  at  any  time 
without  being  chargeable  with  liability  as  for  a  breach.  The  fact  that 
the  action  is  for  a  breach  of  contract  conclusively  shows  that  it  was 
not  executed.     The  complaint,  therefore,  as  amplified  by  the  bill  of 
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particulars,  sets  forth  no  cause  of  action,  and  the  defendant  was  en- 
titled to  judgment  on  the  pleadings.  The  court  below,  however, 
should  have  granted  the  appellant  the  right  to  amend  the  complaint 

In  this  respect  the  order  appealed  from  is  modified,  and,  as  so  mod- 
ified, the  order  is  affirmed,  without  costs.  Disbursements  of  the  ap- 
peal to  the  appellant    All  concur. 


BANNISTER  v.  MURRAY. 
(Supreme  Court,  Appellate  Term,  First  Department.    March  18,  191S.) 

1.  Discovert  ^=>32 — Examination  of  Pabtt  Befosb  Trial — Grounos  fob 

Denial. 

That  the  answer  is  a  general  denial  does  not  preclude  plaintiff  from 
his  right  to  examine  defendant  before  trial,  on  the  theory  that,  having 
denied  the  allegations  of  the  complaint,  it  is  Inconcelyable  that  defend- 
ant will  testify  otherwise  upon  examination.  , 

[Ed.  Note. — For  other  cases,  see  Discovery,  Gent  Dig.  {  46;  Dec.  Dig. 
<5=>32.1 

2.  Discovert  €=5>53 — Examination  of  Party  Before  Trlal — Grounds  for 

Denial. 

Under  Code  Civ.  Proc.  §  870,  providing  that  the  deposition  of  a  party 
to  an  action  may  be  taken  at  his  own  instance,  or  at  the  instance  of  an 
adverse  party,  "at  any  time  before  or  during  the  trial,'*  plaintiff  did  not 
lose  her  right  to  examine  defendant  before  trial  by  placing  the  cause 
on  the  short-cause  calendar  before  making  the  application  to  examine  de- 
fendant 

[Ed.  Note. — For  other  cases,  see  Discovery,  Cent  Dig.  f  66;   Dec  Dig. 

3.  Discovert  ^=>36 — Examination  of  Party  Before  Trial — Grounds  for 

Denial. 

In  an  action  on  an  alleged  contract  whereby  plaintiff  was  employed  as 
housekeeper  for  defendant,  defendant's  examination  before  trial  on  plain- 
tiff's application  could  not  be  denied,  on  the  ground  that  the  peculiar 
character  of  the  contract  and  the  atmosphere  created  by  the  litigation  in- 
dicated that  the  examination  was  desired,  not  for  use  upon  the  trial,  but 
for  the  purpose  of  preparing  for  trial,  or  for  some  ulterior  or  improper 
purpose,  since  a  party  is  entitled  as  a  matter  of  right  to  the  examina- 
tion of  an  adverse  party  concerning  material  issues  and  in  support  of  the 
case  of  the  moving  party. 

[Ed.  Note. — For  other  cases,  see  Discovery,  Cent  Dig.  S  49 ;  Dec.  Dig:. 
<9=>36.] 

Appeal  from  City  Court  of  New  York,  Special  Term. 

Action  by  Corrine  Louise  Bannister  against  George  G.  Murray. 
From  an  order  vacating  an  order  for  the  examination  of  defendant 
before  trial,  plaintiff  appeals.    Reversed,  and  motion  to  vacate  denied. 

Argued  March  term,  1915,  before  LEHMAN,  HENDRICK,  and 
COHALAN,  JJ. 

Randolph  M.  Newman,  of  New  York  City  (Leonard  Klein,  of  New 
York  City,  of  counsel),  for  appellant. 

Button  &  Kilsheimer,  of  New  York  City  (Maurice  Meyer  and  Jas. 
B.  Kilsheimer,  both  of  New  York  City,  of  counsel),  for  respondent. 
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HENDRICK,  J.  The  action  is  to  recover  $1,050,  the  alleged  bal- 
ance due  upon  a  contract  for  the  personal  services  of  plaintiff  as  house- 
keeper for  defendant.  The  complaint  alleges  a  contract  wherein  de- 
fendant promised  to  pay  plaintiff  $500  a  month,  if  plaintiff  would 
take  care  of  and  keep  in  order,  for  defendant's  benefit,  defendant's 
apartment,  from  which  sum  plaintiff  was  to  pay  the  rent  and  all 
expenses  of  the  household.  It  is  further  alleged  that  defendant  en- 
tered into  the  performance  of  the  contract,  that  defendant  made  the 
stipulated  payments  up  to  June  1,  1914,  and  that  plaintiff  performed 
her  part  of  the  contract  up  to  October  1,  1914.  for  which  period  of 
four  months  defendant  paid  her  on  account  $950,  leaving  due  $1,050, 
for  which  this  action  is  brought.    The  answer  is  a  general  denial. 

The  court,  in  granting  the  motion  to  vacate  the  order  for  defend- 
ant's examination  before  trial,  bases  its  action  on  two  grounds :  First, 
that  the  plaintiff,  prior  to  the  motion  to  examine  defendant,  had  moved 
to  place  the  cause  on  the  short-cause  calendar,  and  that  she  did  not 
then  claim  that  it  was  necessary  to  have  the  testimony  of  defendant 
for  use  upon  the  trial ;  and,  secondly,  that,  the  defendant  having  de- 
.  nied  the  allegations  of  the  complaint,  it  is  inconceivable  that  he  will 
testify  otherwise  upon  the  examination. 

[1]  The  fact  that  the  answer  is  a  general  denial  does  not  preclude 
the  plaintiff  from  his  right  to  examine  the  defendant  before  trial.  This 
rule  is  so  well  settled  as  to  need  no  argument.  Blum  v.  Rosenbaum, 
87  Misc.  Rep.  292,  149  N.  Y.  Supp.  960;  Heine  v.  Wdler,  82  Misc.  Rep. 
402,  143  N.  Y.  Supp.  752;  Straus  v.  Peck  (Sup.)  126  N.  Y.  Supp. 
628,  and  cases  therein  cited ;  Kornbluth  v.  Isaacs,  149  App.  Div.  108, 
133  N.  Y.  Supp.  737,  etc. 

[2]  The  fact  that  plaintiff  sought  to  place  the  cause  on  the  short- 
cause  calendar  before  making  the  application  to  examine  defendant  is 
immaterial.  The  Code  of  Civil  Procedure  (section  870)  provides  that 
the  examination  may  be  taken  "at  any  time,  before  or  during  the 
trial." 

[3]  The  learned  court,  in  its  opinion,  suggests  that  the  peculiar 
character  of  the  contract  and  the  atmosphere  created  by  this  litigation 
indicates  that  the  plaintiff  desires  the  examination,  not  for  use  upon 
the  trial,  but  for  the  purpose  of  preparing  for  the  trial,  or  for  some  ul- 
terior and  improper  purpose.  It  may  be  that  the  trial  will  develop 
such  a  contract  or  such  a  relationship  between  the  parties  as  would 
preclude  the  plaintiff  from  recovering  the  judgment.  But  we  cannot 
assume  that  such  will  be  the  case.  Certainly  there  is  nothing  in  the 
papers  used  upon  the  motion  that  establishes  it. 

It  seems  that  the  plaintiff  is  within  the  rule  that  a  party  is  entitled, 
as  a  matter  of  right,  to  the  examination  of  an  adverse  party  concern- 
ing material  issues  and  in  support  of  the  case  of  the  moving  party. 
Caldwell  v.  Glazier,  128  App.  Div.  315-317,  112  N.  Y.  Supp.  655; 
Lawson  v.  Hotchkiss,  140  App.  Div.  297,  125  N.  Y.  Supp.  261 ;  Bioren 
V.  Campbell,  140  App.  Div.  523,  125  N.  Y.  Supp.  392. 

The  order  appealed  from  should  be  reversed,  with  $10  costs  and 
disbursements,  and  motion  denied,  with  $10  costs.    All  concur. 
152  N.Y.S.— 13 


Digitized  by  VjOOQ  iC 


184  162  NBW  YORK  SUPPLBMBNT  (Sup.  Ct 

.    HBRZFELD  et  al.  ▼.  ROBINSON  et  «L 
(Supreme  Court,  Appellate  Term,  First  Department    March  18,  1916.) 

Sales  ^=:»365— Acnoif  fob  Pbigb — Vebdiot — Confobmitt  to  Issues. 

In  an  action  to  recover  on  defendants'  alleged  promise  to  pay  $200  for 
machinery  installed  on  certain  premises,  in  which  defendants  alleged  that 
the  promise  was  to  pay  only  such  sum  as  should  be  realized  on.  a  sale 
of  the  property  over  and  above  the  sum  of  |400,  and  that  less  than 
$400  had  been  realized,  a  verdict  of  $100  was  inconsistent  with  either 
claim,  and  could  not  stand. 

[Ed.  Note.— For  other  cases,  see  Sales,  Cent  Dig.  |  1077;    Dec.  Dig. 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  First  Dis- 
trict. 

Action  by  Leo  Herzfeld  an4  another  against  Abraham  Robinson 
and  another.  Frcxn  a  judgment  for  plaintins,  defendants  appeal.  Re- 
versed, and  new  trial  ordered. 

Argued  February  term,  1915,  before  GUY,  PENDLETON,  and 
SHEARN,  JJ. 

Irving  Rosenberg,  of  New  York  City,  for  appellants. 
Sol.  Levi,  of  New  York  City,  for  respondents. 

.PENDLETON,  J.  The  action  was  brought  to  recover  $200  on 
defendants'  alleged  promise,  among  other  things,  to  pay  that  amount 
for  the  purchase  of  certain  machinery  installed  on  certain  premises. 
Defendants  denied  the  promise  to  pay  $200,  and  claimed  the  promise 
was  to  pay  such  sum  as  should  be  realized  on  a  sale  of  property  over 
and  above  a  sum  of  $400,  due  defendants  from  plaintiffs,  and  allied 
that,  in  fact,  less  than  $400  had  been  realized  on  the  sale.  The  ver- 
dict of  $100  is  inconsistent  with  either  claim,  and  cannot  be  recon- 
ciled to  any  view  of  the  evidence.  Plaintiff  was  entitled  to  recover 
the  full  amount  of  $200,  or  nothing,  and  the  verdict  should  have  been 
set  aside. 

Judgment  and  order  reversed,  and  new  trial  ordered,  with  costs  to 
appellant  to  abide  the  event.    All  concur. 

^s^For  other  cases  see  same  topic  ft  KBTT-NUMBBR  in  all  Key-Nnmbered  Digests  ft  Indexes 
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(89  Migc.  Bep.  4Gfi) 

GOLDSMITH  ▼•  LBVINB  et  aL 

(Snpreme  Court,  Appellate  Term^  First  Department    March  18,  1915.)     ' 

DiSCOVBBT   ^=>^1 — EXAKINATION   BeFOBE   TbIAIt— SoOPE    OF  OBDEB. 

Where  plain tifTs  first  cause  of  action  was  for  commissions  earned  up 
to  the  date  of  her  discharge,  and  the  decond  for  damages  for  breach  of 
the  contract,  an  order  directing  the  defendants  to  furnish  plaintiff  with 
information,  and  to  testify,  regarding  all  the  customers  and  sales  made 
by  defendants  in  their  place  of  business  from  a  certain  date  until  the  ex- 
piration of  the  agreement  as  claimed  by  plaintiff,  was  too  broad,  in  not 
being  at  least  limited  to  sales  procured  by  the  plaintiff,  or  new  orders  ^ 
received  by  defendants  after  plaintiff's  discharge,  on  which  plaintiff  would 
have  been  entitled  to  commissions,  had  the  employment  continued.' 

[Ed.  Note. — For  other  cases,  see  Discovery,  Cent.  Dig.  f  64 ;  Dec.  Dig. 
*»41-] 

Appeal  from  City  Court  of  New  York,  Special  Term. 

Action  by  Harriet  Goldsmith  against  Jacob  H.  Levine  and  another. 
From  an  order  requiring  defendants  to  furnish  plaintiff  with  informa- 
tion regarding  customers  and  sales,  defendants  appeal.    Reversed. 

Argued  March  term,  1915,  before  LEHMAN,  HENDRICK,  and 
COHALAN,  JJ. 

Boudin  &  Liebman,  of  New  York  City  (Louis  B.  Boudin,  of  New 
York  City,  of  counsel),  for  appellants. 

Bpgart  &  Bogart,  of  New  York  City  (John  Bogart,  of  New  York 
City,  of  counsel),  for  respondent. 

HENDRICK,  J.  The  court  below  directed  the  defendants  "to  fur- 
nish certain  inf.ormation  to  plaintiff  and  to  testify  regarding  all  the 
customers  and  sales  made  by  the  defendants  in  their  place  of  business 
from  April  20th,  until  the  expiration  of  the  agreement  as  claimed  by 
the  plaintiff,  the  amount  of  said  sales,  and  in  addition  thereto  all  pay- 
ments made  by  the  defendants  to  the  plaintiff  during  the  time  that  she 
was  employed  by  them  as  alleged  in  plaintiff's  complaint."  The  com- 
plaint contains  two  causes  of  action,  one  for  commissions  on  goods 
sold  by  plaintiff  up  to  September  14,  1914,  the  other  for  breach  of 
the  contract.  The  contract  by  its  terms  expired  January  1,  1915.  The 
answer  is  a  general  denial. 

Plaintiff  obtained  ex  parte,  from  a  justice  in  the  court  below,  an 
order  for  the  examination  of  defendants  before  trial,  which  required 
the  defendants  to  "submit  to  an  examination  and  testify  concerning 
the  matters  set  forth  in  the  annexed  affidavits  and  relevant  to  the 
issues" ;  the  affidavits  referred  to  being  those  on  which  the  order  was 
granted.  In  those  affidavits  the  plaintiff  sought  to  examine  defendants 
to  prove  pursuant  to  the  terms  of  the  agreement,  that  the  defendants 
obtained  orders  for  merchandise  by  or  through  the  efforts  of  plain- 
tiff, and  the  amount  of  such  orders  during  the  period  fixed  by  the  con- 
tract. In  obedience  to  this  order  one  of  the  defendants  was  examined, 
and  it  is  conceded  that  he  furnished  all  lists  and  testified  concerning  the 
sales  made  by  defendants,  through  the  procurement  of  plaintiff,  from 
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the  time  of  her  employment  until  the  day  of  her  discharge,  September 
14,  1914;  the  commissions  on  such  sales  being  the  basis  of  the  first 
cause  of  action.  The  plaintiff  demanded  that  defendants  testify  to 
all  sales  made  by  them  in  their  place  of  business  from  the  time  ot  the 
discharge  September  14,  1914,  to  January  1,  1915,  when  the  agreement 
expired  by  its  terms.  The  defendants  refused,  claiming  that  they  were 
not  required  so  to  do  by  the  order  of  the  court.  Thereupon  plaintiff 
applied  to  another  justice  of  the  City  Court  for  the  order  appealed 
from.  The  application  was  based  upon  the  affidavit  of  Mr.  Bogart, 
attorney  for  the  plaintiff,  and  the  order  first  granted  in  the  court  below. 
Mr.  Bogart's  affidavit  states  no  facts  which  would  entitle  plamtiff  to 
any  further  examination  than  that  directed  by  the  first  order  of  the 
court ;  but  the  order  appealed  from  enlarges  the  scope  of  that  order, 
and  directs  the  defendants  to  furnish  plaintiff  and  to  testify  ''regarding 
all  the  customers  and  sales  made  by  defendants  in  their  place  oi 
business  from  April  20th  until  the  expiration  of  the  agreement  as 
claimed  by  the  plaintiff,  the  amount  of  sales,"  etc. 

In  any  view  this  order  is  too  broad.  It  is  not  even  limited  to  sales 
procured  by  plaintiff,  nor  to  new  orders  received  by  defendants  after 
plaintiff's  discharge,  which  were  renewal  orders  on  which,  if  the  em- 
ployment had  continued,  the  plaintiff  would  have  been  entitled  to 
commissions.  As  we  view  the  complaint,  although  the  second  cause  of 
action  is  very  obscurely  stated,  the  first  cause  of  action  i*  for  commis- 
sions earned  up  to  the  date  of  the  discharge,  September  14,  1914,  and 
the  second  for  damages  for  the  breach  of  the  contract.  The  latter 
cause  of  action  could  be  sustained  only  by  proof,  of  what  plaintiff 
would  have  earned  if  she  had  remained  in  defendants'  employ  from 
September  14,  1914,  to  January  1,  1915,  and  no  examination  of  de- 
fendants' books  would  aid  her  in  making  that  piroof .  We  do  not  think 
that,  upon  the  papers  upon  which  the  application  was  made,  resulting 
in  the  order  appealed  from,  the  justice  making  such  order  had  the  pow- 
er to  enlarge  the  order  first  made.  If  the  plaintiff  thought  that,  by  re- 
fusing to  answer  as  to  sales  made  by  them  after  plaintiff's  discharge, 
the  defendants  were  disobeying  the  original  order,  she  should  have 
applied  to  the  justice  making  such  order  to  punish  them  for  contempt, 
or  to  modify  or  enlarge  the  order  granted  by  him. 

Order  reversed,  with  $10  costs  and  disbursements,  and  motion  de- 
nied, with  $10  costs.    All  concur. 
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WliSBER  ▼.  INTERBOBOUGH  RAPID  TRANSIT  CO. 

(Supreme  Court,  Appellate  Term,  First  Department    March  18,  1915.) 

L  Appeal  and  ElaBOB  ^=s>569 — Settlsment  of  Case — Stenoosapheb's  Reg- 

OBD. 

Under  Judiciary  Law  (Consol.  Laws,  c.  80)  |  295,  requiring  stenogra- 
phers to  take  full  notes  of  testimony  and  all  other  proceedings  and  of 
each  ruling,  together  with  e^ery  exception,  a  stenographer  having  failed  to 
make  a  proper  and  fuU  report  of  all  that  occurred,  and  having  afterwards 
entered  some  matters  according  to  his  recollections  and  conclusions,  and 
omitted  some  exceptions  which  he  understood  he  was  ordered  to  omit,  a 
party  was  entitled  to  have  the  case  on  appeal  settled  according  to  what 
the  evidence  showed  really  occurred. 

[Ed.  Note.— For  other  cases,  see  Appeal  and  Error,  Cent  Dig.  §|  2530- 
2545;  Dec  Dig.  <ds>569.] 

2.  Tbial  «s>81 — NonNQ  Objections — AuTHOBrrr  of  Coubt. 

Under  Judiciary  Law,  §  295,  requiring  stenographer  to  make  full  notes 
on  all  proceedings  and  of  each  ruling  or  decision,  together  with  every  ex- 
ception taken  to  any  such  ruling,  the  trial  court  has  no  right  to  direct 
the  stenographer  not  to  take  down  certain  rulings  or  exceptions  thereto. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent  Dig.  if  55,  84 ;  Dec.  Dig^ 
«=>31.] 

Appeal  from  City  Court  of  New  York,  Special  Term. 

Action  by  John  F.  Weber  against  the  Interborough  Rapid  Transit 
Company.  From  an  order  denying  defendant's  motion  to  resettle  the 
case  on  appeal,  he  appeals.  Reversed,  and  remitted  for  resettlement  of 
case. 

Argued  March  term,  1915,  before  LEHMAN,  HENDRICK,  and 
COHALAN,  JJ. 

James  L.  Quackenbush,  of  New  York  City  (B.  H.  Ames  and  Fred- 
crick  Allis,  both  of  New  York  City,  of  counsel),  for  appellant. 

Michael  V.  Rosenberg,  of  New  York  City  (Bernard  Gordon,  of  New 
York  City,  of  counsel),  for  respondent. 

LEHMAN,  J.  The  defendant,  having  been  defeated  in  an  action 
brought  to  recover  for  an  alleged  illegal  arrest  and  malicious  prose- 
cution, appealed  from  the  judgment  and  order  denying  his  motion  for 
a  new  trial.  Its  attorney  prepared  the  case  on  appeal,  and  thereupon 
the  attorney  for  the  plaintiff  proposed  certain  amendments,  which 
were  allowed  by  the  trial  court.  The  defendant  thereupon  moved  for 
a  resettlement  by  inserting  in  the  record  the  matters  stricken  out  by 
the  amendments  proposed  by  the  plaintiff.  This  motion  was  denied, 
and  the  defendant  now  appeals  from  the  order  denying  his  motion. 

[1]  It  appears  from  the  undisputed  parts  of  the  record  that,  after 
the  jury  had  retired  and  the  trial  judge  had  started  a  new  case  the 
jury  sent  in  the  following  communication,  which  was  read  by  the 
court  to  counsel: 

"Your  honor,  some  of  the  jurors  would  like  a  definition  of  what  constitutes 
a  false  arrest  as  defined  by  your  charge.  Mr.  Clark,  B\)reman. 

"The  Court:  Is  there  any  objection  to  the  stenographer  reading  that  part 
of  the  court's  charge  requested  by  the  jury? 

"Defendant's  Counsel:  I  desire  to  know  what  part  of  your  honor's  charge 
is  to  be  read  to  the  jury." 
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The  court  thereupon  directed  the  stenographer  to  read  to  counsel 
that  portion  of  the  charge  as  requested  by  the  jury.  The  transcript 
of  the  minutes  of  the  stenographer  purports  to  show  that  the  court  then 
asked  again,  after  the  reading  of  this  portion  of  the  minutes : 

"Are  tbere  any  objections  now  to  the  stenographer  reading  that  portion  of 
the  charge  to  the  Jury  as  requested  by  them?" 

And  a  statement  that : 

''Counsel  consented  to  the  reading  of  the  extract  to  the  Jury  in  the  Jury 
room." 

The  appellant  left  this  part  of  the  minutes  out  of  the  proposed  case, 
and  inserted  in  its  place  an  alleged  colloquy  with  the  court  in  which 
he  objected  to  the  stenographer  going  into  the  jury  room,  and  stated 
that  he  wished  to  make  some  requests,  and  in  which  the  court  denied 
him  the  right  to  object,  request,  or  except.  None  of  this  alleged  col- 
loquy was  contained  in  the  stenographer's  minutes,  and  this  part  of 
the  defendant's  proposed  case  was  stricken  out,  and  the  part  of  the 
stenographer's  minutes  quoted  above  inserted  in  their  place,  by  allow- 
ance of  plaintiff's  proposed  amendments.  The  stenographer's  minutes 
show  that  he  reported  to  the  court : 

''That  he  had  read  the  foregoing  charge  to  the  Jury  and  nothing  else/' 

This  statement  was  left  out  of  the  proposed  case  by  defendant,  but 
was  likewise  inserted  by  the  allowance  of  plaintiff's  proposed  amend- 
ment. This  particular  amendment  was  undoubtedly  correct,  and  need 
not  be  considered  further  on  this  appeal.  Finally,  the  stenographer's 
minutes  purport  to  show  that,  after  the  counsel  for  defendant  had 
moved  to  set  aside  the  verdict  "on  the  further  ground  that  subsequent 
to  the  jury  retiring  the  court  has  submitted  to  the  jury  in  the  jury 
room  an  additional  charge  which  the  defendant's  counsel  did  not 
hear,"  the  court  stated: 

"The  court  directed  the  stenographer  to  read  that  part  of  the  charge  as 
delivered  originally  as  requested  by  the  jury  upon  the  consent  of  respective 
counsel,  and  the  court  did  not  instruct,  and  the  stenographer  did  not  read  any 
additional  charge." 

The  defendant's  proposed  case  omits  the  entire  statement  of  the 
court  except  the  words : 

"The  court  did  not  instruct,  and  the  stenographer  did  not  read  any  addi- 
tional charge." 

But  the  remainder  of  the  statement  has  been  inserted  upon  the  al- 
fewance  of  plaintiff's  proposed  amendment  to  this  effect. 

It  will  be  seen  that  all  the  plaintiff's  amendments  are  in  accord* 
ance  with  the  transcript  of  the  stenographer's  minutes,  so  that  with  the 
possible  exception  of  the  conclusion  involved  in  the  use  of  the  words, 
"Counsel  consented  to  the  reading  of  the  extract  from  the  charge  to 
the  jury  in  the  jury  room,"  the  action  of  the  trial  justice  in  allowing  the 
amendments  proposed  would  seem  to  be  in  accordance  with  the  usual 
rules  and  practice  in  settling  cases  on  appeal.  The  undisputed  facts, 
however,  in  this  case,  show  that  the  record  in  its  present  form  is  in- 
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correct,  and  that  the  stenographer's  minutes  do  not  fully  report  what 
occurred  before  the  judge  and  embody  statements  inserted  after  the 
occurrence.  It  appears  that,  after  the  stenographer  had  read  the 
definition  contained  in  the  original  charge  to  the  court  and  counsel, 
some  colloquy  occurred  between  the  court  and  defendant's  counsel. 
The  defendant's  counsel  at  that  time  undoubtedly  insisted  that  he 
wished  to  make  further  requests  to  charge  at  this  time,  and  the  trial 
justice  refused  to  permit  further  requests.  There  can  also  be  no  doubt 
but  that  the  defendant's  coimsel  excepted  to  some  ruling  at  this  time. 
These  rulings  and  exceptions  ought  undoubtedly  to  have  been  taken 
down  by  the  stenographer,  so  that  the  appellate  court  could  determine 
whether  the  defendant's  coimsel  gave  his  consent  to  the  reading  of  the 
minutes,  or  whether,  as  he  claims,  he  objected  and  excepted  to  such 
direction.    The  Judiciary  Law  in  section  295  clearly  provides  that : 

"Each  stenographer  *  •  •  mnst  take  full  stenographic  notes  of  the 
testimony  and  of  all  other  proceedings  in  each  cause  tried  or  heard.  Such 
stenographer  shall  take  complete  stenographic  notes  of  each  ruling  or  deci- 
sion of  the  presiding  Judge  •  •  *  together  with  each  and  every  exception 
taken  to  any  such  ruling,  decision,  remark  or  comment  by  or  on  behalf 
of  any  party  to  the  action." 

The  stenographer  who  took  the  notes  made  a  frank  deposition  as  to 
his  recollection  of  what  occurred  at  this  time  and  how  he  made  up  his 
notes.  He  stated  on  oath  that  the  part  of  the  notes  setting  forth  these 
occurrences  was  made  after  the  close  of  the  case;  that  he  inserted 
the  statement  of  the  consent  some  time  thereafter,  or  at  the  time  of 
transcribing  the  notes,  though  at  the  time  he  made  some  rough  notes. 
To  the  best  of  his  recollection,  his  notes  contain  a  correct  statement  of 
that  occurrence ;  but  he  made  them  out  after  a  consultation  with  an- 
other stenographer,  who  told  him  "the  important  thing  was  to  put  in 
what  it  was  consented  to  that  I  should  go  to  the  jury  room."  The 
words  "No  objections,"  in  the  notes,  were  not  the  words  of  counsel,  but 
the  stenographer's  conclusion.  He  stated  that  he  "probably  fixed"  his 
notes  with  the  transcript  when  he  got  out  the  transcript.  He  stated 
that  he  recalled  that  there  was  a  discussion  between  counsel  and  the 
court  at  the  time  of  the  request  from  the  jury;  that  the  court  directed 
him  not  to  take  down  the  discussion ;  that  counsel  insisted  that  his  ex- 
ceptions be  taken  down,  but  that  he  had  not  taken  them  down,  because 
the  court  directed  him  not  to  do  so.  While  the  court  undoubtedly  was 
under  the  impression  that  these  exceptions  related  solely  to  his  refusal 
to  allow  the  counsel  for  the  defendant  to  make  further  requests  to 
charge  at  that  time,  and  while  it  is  quite  evident  that  the  trial  court 
believed  that  no  valid  exceptions  could  be  taken  to  such  charge,  yet 
obviously  the  counsel  has  a  right  of  review  of  every  ruling  of  the 
trial  court  upon  proper  exception. 

[2]  The  trial  court  has  a  right  to  rule  upon  requests  and  objections, 
but  it  has  no  right  to  rule  upon  the  exceptions,  and  the  stenographer 
cannot  be  directed  to  disregard  his  sworn  statutory  duty  to  take  down 
all  rulings  and  exceptions.  There  is  no  doubt  that  the  statement  that 
"counsel  consented  to  the  reading  of  the  minutes"  is  only  a  conclusion 
of  the  stenographer,  and  that  the  counsel  did  not  even  expressly  say 
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that  there  were  no  objections.  It  follows  that  plaintiff's  proposed 
amendment  numbered  XVIII,  containing  this  statement,  was  incor- 
rectly allowed,  and  the  case  must  be  resettled  accordingly,  so  that  this 
court,  and  not  the  stenographer,  may  determine  whether  there  was  such 
a  consent.  This  decision  can  be  made  only  upon  a  review  of  what 
actually  occurred  at  the  time  that  defendant  took  the  exceptions  which 
the  trial  judge  directed  the  stenographer  not  to  take  down.  While  we 
cannot  now  determine  that  the  proposed  case  set  down  the  rulings  and 
exceptions  properly,  and  whether  the  defendant  specifically  objected  to 
the  stenographer's  going  into  the  jury  room,  yet  undoubtedly  the  de- 
fendant did  show  his  objection  to  some  of  the  proceedings  by  taking 
exceptions  and  insisting  upon  the  stenographer  noting  them. 

If  the  trial  judge's  recollection  does  not  agree  exactly  with  the  state- 
ment contained  in  the  proposed  case,  he  has  a  right  to  settle  the  case 
according  to  the  facts  as  shown  by  the  evidence  presented  to  him 
on  this  motion  and  his  own  recollection ;  but  he  had  no  right  to  strike 
out  an  entire  statement  of  the  occurrence  by  allowing  plaintiff's  pro- 
posed amendment  numbered  XIX,  and  the  case  must  be  resettled  to 
allow  the  trial  judge  to  settle  a  statement  of  what  did  occur. 

Amendment  No.  XX  was  properly  allowed. 

Amendment  No.  XXI,  though  I  think  unimportant,  contains  a 
statement  purporting  to  be  by  the  court,  but  which  the  stenographer 
admits  is  his  own  language,  and  should  be  disallowed. 

One  further  small  amendment  to  the  statement  of  evidence  was  also 
allowed.  It  does  not  seem  to  be  disputed  that  the  original  case  con- 
tained the  answer  as  actually  given  to  the  witness.  The  part  stridken 
out  is  probably  immaterial,  but  that  is  a  point  that  should  not  now  be 
considered,  and  this  amendment,  No.  I,  should  therefore  also  have  been 
disallowed. 

Order  is  therefore  reversed,  with  $10  costs  and  disbursements,  and 
case  remitted  for  resettlement  in  accordance  with  this  opinion.  All 
concur. 
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(89  Misc.  Rep.  OIG) 

OHBLSBA  EXCH,  BANK  v.  FIRST  UNITED  PRESBYTERIAN 
CHURCH  et  al. 

(City  Court  of  New  York,  Trial  /Term,    llarch  5,  1915.) 

Bnxs  AND  Notes  ^=>278 — ^Makers — ^Indobsbbs — LiABiLrrY. 

Under  Negotiable  Instrument  Law  (Ck)n80l.  Laws,  c.  88)  |  39,  proTid- 
ing  that  where  the  instrument  contains,  or  a  person  adds  to  his  signa* 
tnre,  words  indicating  that  he  signs  in  behalf  of  a  principal  or  in  a  rep- 
resentative capacity,  he  Is  not  liable,  If  duly  authorized,  and  section  74, 
providing  that,  where  any  person  is  under  obligation  to  indorse  in  a  rep- 
resentative capacity,  he  may  indorse  in  suchf  terms  as  to  negative  per- 
sonal liability,  an  indorsement  on  a  note,  signed  by  a  church  and  its 
president  and  treasurer,  which  contains  the  name  of  the  church,  the  names 
of  the  president  and  treasurer,  and  the  words  ^'Finance  Committee,"  fol- 
lowed by  the  names  of  the  persons  constituting  the  committee,  does  not 
make  the  individuals  personally  liable. 

[Ed.  Note.—For  other  cases,  see  Bills  and  Notes,  Cent  Dig.  |  051 ;  Dec 
Dig.  «=»273.] 

Action  by  the  Chelsea  Exchange  Bank  against  the  First  United 
Presbyterian  Church  and  others,  against  the  defendant  church  as  mak- 
er, and  the  individual  defendants  as  indorsers,  of  a  note.  Judgment 
against  defendant  church  alone. 

Shaw,  Fisk  &  Shaw,  of  New  York  City,  for  plaintiff. 
Andrew  F.  Murray,  of  New  York  City,  for  defendants. 

RANSOM,  J.     The  plaintiff  bank  is  entitled  to  judgment  against 
the  defendant  church  for  the  amount  of  its  note,  with  interest,  but 
is  not  entitled  to  judgment  against  the  individual  defendants  as  in- 
dorsers thereon.    The  face  of  the  note  in  suit  is  as  follows : 
"$1,750  oo/ioo.  August  19,  1914. 

•*Thlrty  days  after  date  we  promise  to  pay  to  the  order  of  ourselves  seven- 
teen hundred  and  fifty  <»o/ioo  dollars  at  Chelsea  Exchange  Bank,  d4th  St, 
near  8th  Ave.   Value  received. 

•'First  United  Presbyterian  Church, 
••16  West  108th  St 

"Pres.  John  Elliott 
•Treas.  Edward  A.  Shea. 
"No.  41846.    Due9/ia'' 

On  the  back  of  the  note  appears  the  following  indorsement: 

"Fli-st  United  Presbyterian  Church,  John  Elliott  Pres.  Edward  A.  Shea, 
Treas.  Finance  Committee,  John  Elliott,  Edward  A.  Shea,  John  McKee." 

The  plaintiff  bank  does  not  assert  that  Elliott  or  Shea  have  any 
liability,  individually  or  jointly  with  the  corporation,  as  makers  of 
the  note,  which  is  conceded  to  be  the  authorized  obligation  of  the 
church  corporation,  executed  and  delivered  for  its  purposes,  and  pay- 
able to  its  order.  The  plaintiff's  claim  is  rather  that  Shea,  Elliott,  and 
McKee  are  personally  liable  as  indorsers  of  the  corporate  note,  be- 
cause of  the  conceded  presence  of  their  signatures  in  the  indorsement 
above  quoted.  I  am  not  of  the  opinion  that  the  context  of  these  sig- 
natures of  attestation  is  such  as  possibly  to  impose  upon  any  one  of 
the  three  officers  so  signing  any  collateral  contract  of  individual  lia- 
bility.   Babcock  v.  Beman,  11  N.  Y.  200.    Under  the  undoubted  weight 
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of  authority,  in  this  and  other  jurisdictions,  the  note  in  suit  is  com- 
plete and  unambiguous  in  form — ^"being  drawn  by,  payable  to,  and 
indorsed  by,  the  corporation" — ^and  nowhere  does  it  import  more  than 
a  corporate  obligation.  The  writing  of  the  name  of  the  church  cor- 
poration on  the  back  of  the  note  is  not  an  indorsement  thereof.  The 
corporate  indorsement  is  by  those  who  sign  in  an  official  capacity  in 
behalf  of  the  church.  E.  Moch  Co.  v.  Security  Bank,  151  N.  Y. 
Supp.  756.  The  words  "Finance  Committee,  John  Elliott,  Edward 
A.  Shea,  John  McKee,"  appear  as  an  integral  part  of  the  corporate 
indorsement,  and  parol  proof  to  show  an  intent  thereby  to  create  a 
personal  liability  would  necessarily  be  rejected  or  disregarded,  as 
contrary  to  the  convincing  evidence  of  intent  to  be  found  within  the 
four  corners  of  the  note  itself.  Falk  v.  Moebs,  127  U.  S.  597,  8  Sup. 
Ct.  1319,  32  L.  Ed.  266;  Olcott  v.  Tioga  R.  R.  Co.,  40  Barb.  179, 
affirmed  27  N.  Y.  546,  84  Am.  Dec.  298;  Carpenter  v.  Farnsworth, 
106  Mass.  561,  8  Am.  Rep.  360;  Liebscher  v.  Kraus,  74  Wis.  387, 
43  N.  W.  166,  5  L.  R.  A.  496,  17  Am.  St.  Rep.  171 ;  Farmers^  &  Me- 
chanics' Bank  v.  Colby,  64  Cal.  352,  28  Pac.  118;  Draper  v.  Massa- 
chusetts Steam  Heating  Co.,  5  Allen  (Mass.)  338 ;  Babcock  v.  Beman» 
11  N.  Y.  200;  Haight  v.  Sahler,  30  Barb.  218;  Randall  v.  Van  Vech- 
ten,  19  Johns.  60,  10  Am.  Dec.  193;  Atkins  v.  Brown,  59  Me.  90; 
Castle  V.  Belfast  Foundry  Co.,  72  Me.  167;  Chapman  v.  Smethurst 
(1909)  1  K.  B.  927;  Alexander  v.  Sizer  (1869)  L.  R.  4  Ex.  102;  Bar- 
low V.  Congregational  Society,  8  Allen  (Mass.)  460;  Latham  v.  Hous- 
ton Flour  Mills,  68  Tex.  127,  3  S.  W.  462;  Hitchcock  v.  Buchanan, 
105  U.  S.  416,  26  L.  Ed.  1078. 

If  Elliott  and  Shea  are  not  liable,  with  the  corporation,  as  joint 
makers  of  the  note,  by  reason  of  their  signatures  on  the  face  thereof, 
in  behalf  of  the  church  corporation,  on  what  theory  are  they,  with 
McKee,  liable  as  indorsers,  because  of  their  signatures  on  the  back 
of  the  notes,  as  a  part  of  the  corporate  indorsement  requisite  for  its 
transfer?  Proof  that  indorsement  by  the  finance  committee  was  not 
necessary  to  make  a  valid  transfer  of  the  note  (Babcock  v.  Beman, 
11  N.  Y.  200),  or  to  insure  the  liability  of  the  church  corporation  upon 
it,  would  not  render  the  committee  members  personally  liable,  even 
were  such  proof  available  in  this  case. 

Construction  of  the  indorsement  of  a  note  is  governed  b^  a  different 
rule  than  the  maker's  signature,  and  the  difference  is  all  in  the  direc- 
tion of  deeming  an  indorsement  to  have  been  made  in  a  representa- 
tive capacity  and  for  purposes  of  transfer  rather  than  for  the  as- 
sumption of  a  personal  liability.  HufTcutt  on  Agency,  §  194;  Negoti- 
able Instrument  Law,  §  72;  First  Nat.  Bank  v.  Hall,  44  N.  Y.  395, 
4  Am.  Rep.  698;  Collins  v.  Buckeye  Co.,  17  Ohio  St.  215,  93  Am. 
Dec.  612;  Souhegan  Bk.  v.  Boardman,  46  Minn.  293,  48  N.  W.  1116; 
Babcock  v.  Beman,  1  E.  D.  Smith,  404;  Id.,  11  N.  Y.  200;  E.  Moch 
Co.  v.  Security  Bank,  supra. 

The  plaintiff  relies  upon  a  great  number  of  decisions  not  readilv 
reconcilable,  but  plainly  distinguishable  on  the  facts  from  the  case  at 
bar;    for  example: 

(1)  Cases  in  which  the  individual  signature  is  followed  by  words 
designating  a  representative  capacity  or  a  corporate  office,  with  or 
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without  disclosure  of  the  identity  of  the  principal  or  the  name  of  the 
corporation ; 

(2)  Cases  in  which  the  name  of  the  corporation  appears  in  the 
body  of  the  note,  but  not  in  connection  with  the  signature  or  indorse- 
ment; and 

(3)  Cases  in  which  the  name  of  the  corporation,  in  the  signature 
or  indorsement,  is  followed  by  the  name  of  an  individual  who  in 
fact  occupies  an  official  relation  and  acts  in  a  representative  capacity, 
which,  however,  is  not  disclosed  by  the  notie,  or  is  but  imperfectly  dis- 
closed. 

Under  circumstances  such  as  those  just  sununarized,  notes  have 
variously  been  held  to  create  an  individual,  corporate,  or  joint  liabil- 
ity, or  to  call  for  parol  proof  of  actual  intent.  None  of  these  rulings, 
even  if  fully  accepted  in  this  state,  could  avail  to  create  individual 
liability  from  an  indorsement  so  obviousy  and  conclusively  corporate 
as  that  at  bar. 

If  there  were  doubt  of  this  under  common-law  principles,  the  Ne- 
gotiable Instrument  Law  has  resolved  the  doubt  in  favor  of  these  de- 
fendants.    Section  74  provides  that: 

"Where  any  person  is  under  obUgation  to  indorse  in  a  representative  CS' 
padty,  he  may  indorse  in  such  terms  as  to  negative  personal  liability.*' 

That  is  just  what  these  defendants  did.  •  Section  39  provides  that : 

"Where  the  instrument  contains  or  a  person  adds  to  his  signature  words 
indicating  that  he  signs  for  or  on  behalf  of  a  principal,  or  in  a  representative 
capacity,  he  is  not  Uable  on  tiie  Instrument  if  he  was  duly  authorized ;  but  the 
mere  addition  of  words  describing  him  as  an  agent,  or  as  filling  a  representa- 
tive character,  without  disclosing  his  principal,  does  not  exempt  him  from 
personal  liability." 

The  manner  of  executing  this  indorsement  seems  fairly  to  come 
within  the  protection  of  the  statute,  and  to  negative  personal  liability. 

Inasmuch  as  the  case  was  tried  without  a  jury,  I  felt  free  to  re- 
ceive, over  objection,  the  rather  fragmentary  parol  evidence  offered 
by  the  bank  and  the  defendants  as  to  their  course  of  dealing.  This 
proof  indicated  that  the  church  maintained  its  bank  account  with  the 
plaintiff  bank  and  had  at  various  times  borrowed  money  from  the 
bank  upon  its  notes;  that  such  notes,  as  well  as  checks  on  the  ac- 
count, had  been  differently  signed  and  indorsed  by  the  defendants  in 
behalf  of  the  corporation,  according  to  changes  in  the  regulations  and 
directions  of  the  church,  brought  to  the  notice  of  the  bank ;  that  the 
financial  affairs  of  the  church  had  latterly  been  intrusted  to  and  con- 
ducted by  its  finance  committee,  of  which  the  bank  had  notice;  that 
the  finance  committee  was  composed  of  the  president  and  treasurer 
and  one  other  lay  member;  and  that  the  printed  form  of  checks,  used 
by  the  church  in  1914  and  recognized  by  the  bank  as  fixing  the  re- 
quirements for  valid  checks  against  the  church's  account,  showed  the 
following  manner  of  signature: 

"First  United  Presbyterian  Church  of  New  York, 
"Finance  Committee. 
•'[Signed]    John  Elliott,  Prea. 
"[Signed]    Edward  A.  Shea,  Treas. 
"[Countersigned]  John  McKee.** 
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The  parol  proof  also  indicated  the  plenary  authority  of  the  finance 
committee  to  secure  this  loan  for  the  church  upon  the  latter's  note. 
Accordingly,  if  it  be  deemed  proper  to  receive  and  consider  parol  evi- 
dence on  the  question  whether  the  collateral  circumstances  and  actual 
intent  of  the  parties  show  a  contractual  purpose  and  impose  a  liability 
undisclosed  by  the  tenor  of  the  note,  the  record  at  bar  contains  no 
indication  that  the  result  would  be  other  than  that  already  stated. 

Judgment  may  be  entered  against  the  church  corporation  and  in  fa- 
vor of  the  three  individual  defendants.  Submit  findings  on  three 
days'  notice. 


(88  Misc.  Bep.  469) 

PEOPLE  V.  CHAPMAN. 

(Onondaga  County  0)urt.    December  19,  1914.) 

!•  Municipal  Cobpobations  ^s»122 — ^Violations  or  Obdinanceb— Pbobeou- 
TioNS — Bubden  of  Pboof. 

In  a  prosecution  for  violating  a  vlUage  ordinance,  it  must  be  shown 
that  aU  the  formalities  necessary  to  make  the  ordinance  effective  were 
complied  with,  for  until  publication  as  provided  in  the  VUlage  Law 
(ConsoL  Laws,  c.  64)  an  ordinance  is  ineffective. 

[Ed.  Note. — For  other  cases,  see  Municipal  Corporations,  Cent  Dig.  S$ 
281-289;   Dec.  Dig.  «=»122.] 

2.  Municipal  Cobpobations  ^s>110 — Obdinances — Publication — ^Pboof. 

Under  General  Village  Law  (Consol.  Laws,  c  64)  §  95,  requiring  publi- 
cation of  every  ordinance  in  the  official  paper  of  the  village  and  in  other 
newspapers  printed  in  the  village  once  each  week  for  two  consecutive 
weeks,  and  posting  in  at  least  three  public  places  in  the  village  for  at 
least  ten  days  a  printed  copy  thereof,  proof  that  an  ordinance  was  pub- 
lished in  a  newspaper  in  the  village  for  at  least  29  days,  without  proof 
that  the  newspaper  was  the  official  paper,  or  the  only  one  in  the  viUage, 
or  of  the  posting  of  copies  in  at  least  three  public  places.  Is  insufficient, 
and  the  ordinance  is  invalid. 

[Ed.  Note. — For  other  cases,  see  Municipal  (Corporations,  Cent  Dig.  {§ 
239-244;    Dec  Dig.  «©=>110.] 

3.  Municipal   Cobpobations    ^ss>70S — Stbeets — ^Rbqulation    op   Speed    op 

MoTOB  Vehicles — Valiihtt. 

Under  Highway  Law  (Laws  1909,  c.  30)  i  288,  as  amended  by  Laws 
1910,  c.  374,  providing  that  an  ordinance  regulating  the  speed  of  motor 
vehicles  shall  fix  the  punishment  for  violation  thereof,  whidi  shall  super- 
sede those  specified  in  section  290,  subd.  2,  declaring  that  the  violation 
of  any  of  the  provisions  of  section  287  shaU  be  a  misdemeanor  punisha- 
ble by  fine  not  exceeding  $100,  and  section  290,  subd.  9,  providing  that  any 
person  violating  any  of  tiie  provisions  for  which  no  punishment  has  been 
specified  shall  be  guilty  of  a  misdemeanor  punishable  by  a  fine  not  ex- 
ceeding $25,  a  village  ordinance  regulating  the  'speed  of  motor  vehiclos. 
and  declaring  that  any  one  violating  the  same  shall  be  guilty  of  a  mis- 
demeanor and  punishable  by  a  fine  not  e.vceedlng  $50,  is  iUegal,  because 
imposing  an  excessive  fine,  in  violation  of  subdivision  9. 

[Ed.  Note. — For  other  cases,  see  Municipal  Corporations,  C^nt  Dig.  §| 
1509-1513;    Dec.  Dig.  <g=>703.] 

Appeal  from  Justice  Court. 

Levis  S.  Chapman  was  convicted  of  violating  an  ordinance  of  the 
Village  of  Tully,  and  he  appeals.    Reversed,  and  fine  remitted. 

^=9For  other  cases  see  same  topic  A  KEY-NUMBER  In  all  Key-Numbered  Digits  ft  Indexes 
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Newell,  Chapman  &  Newell,  of  Syracuse,  for  appellant 
Cleveland  J.  Kenyon,  of  Tully,  for  respondent 

BODINE,  Seneca  County  Judge.  The  defendant  was  convicted  in 
police  court  in  the  village  of  Tully,  N.  Y.,  for  violation  of  an  alleged 
ordinance  which  forbade  any  person  to  operate  a  motor  vehicle  on 
the  public  streets  at  a  speed  exceeding  one  mile  in  four  minutes,  and 
which  provided  that  any  person  who  violated  the  same  should  be  guilty 
of  a  misdemeanor  and  punishable  by  a  fine  of  not  exceeding  $50.  The 
ordinance  further  provided  that  before  it  became  effective  it  should  be 
filed  in  the  office  of  the  secretary  of  state,  and  punished  in  the  Tully 
times,  a  newspaper  published  in  said  village,  for  the  period  of  30  days. 

The  defendant,  in  his  affidavit,  on  which  the  appeal  was  granted, 
alleges  20  reasons  why  the  judgment  of  conviction  should  be  reversed, 
many  of  which  raise  very  interesting  questions,  but  only  one,  the  eighth, 
questioning  the  validity  and  proof  of  the  village  ordinance,  I  deem  it 
necessary  to  consider  in  determining  this  appeal. 

[1,  2]  The  crime,  if  one  was  committed,  being  purely  a  statutory  one, 
it  was  incumbent  on  the  people  to  show  that  a  legal  ordinance  had  been 
duly  adopted  and  that  all  the  requirements  pertaining  to  the  enactment 
of  village  ordinances  had  been  fully  complied  with.  Section  288  of  the 
Highway  Law  permits  local  authorities  of  cities  and  incorporated  vil- 
lages, other  than  cities  of  the  first  class,  to  limit.by  ordinance  the  speed 
of  motor  vehicles  within  certain  prescribed  limits.  Section  95  of  the 
General  Village  Law  (Consol.  Laws,  c.  64)  provides  "when  ordinances 
[are]  to  take  effect,"  and  is  in  the  following  language : 

"Every  ordinance  ♦  ♦  •  adopted  or  approved  by  the  board  of  trustees 
of  a  village  shall  be  entered  In  its  minutes  and  published  in  the  official  paper 
of  the  Tillage,  and  also  in  each  other  newspaper  actually  printed  in  the  vil- 
lage, once  each  week  for  two  consecutive  weeks,  and  a  printed  copy  thereof 
posted  conspicuously  in  at  least  three  public  places  in  the  village  for  at  least 
ten  days  before  the  same  shall  take  effect,  and  an  affidavit  of  the  publication 
and  posting  thereof  shall  be  filed  with  the  clerk." 

Section  288  of  the  Highway  Law  (Laws  1910,  c.  374)  provides  that 
before  an  ordinance  drawn  thereunder  limiting  the  speed  of  motor 
vehicles  becomes  effective  copies  of  the  same  must  also  be  filed  with 
the  secretary  of  state  at  least  30  days  before  they  shall  respectively  take 
effect  and  certain  signs  must  be  erected. 

It  is  apparent,  from  the  reading  of  these  sections,  that  all  the  pro- 
visions applicable  to  the  adopting  of  local  ordinances  as  defined  in  the 
Village  Law  must  be  observed  as  to  publishing  and  posting,  and  in  addi- 
tion thereto  the  additional  requirements  mentioned  in  said  section  288 
must  be  complied  with.  The  proof  in  this  case  is  that  the  proposed 
ordinance  was  filed  with  the  secretary  of  state  more  than  30  days  before 
the  alleged  crime  was  ccmimitted  and  that  it  was  published  in  the  Tully 
Times,  a  newspaper  published  in  said  village,  for  the  period  of  at  least 
29  days,  and  there  the  evidence  ends.  No  attempt  was  made  to.  show 
that  the  Tully  Times  was  the  official  village  paper,  or  that  it  was  the 
only  newspaper  published  in  the  village,  and  there  was  no  evidence 
that- copies  of  the  ordinance  were  ever  posted  in  at  least  three  public 
places  as  required  by  the  Village  Law. 
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The  burden  was  on  the  people  to  show  that  all  the  formalities  neces- 
sary to  make  the  proposed  ordinance  effective  had  been  complied  with, 
and  until  publication  thereof  was  made  in  the  manner  provided  in  the 
Village  Law  the  ordinance  was  invalid.    Kneib  v.  City,  6  Hun,  238. 

[3]  This  ordinance  is  defective  in  another  particular.  Section  288 
of  the  Highway  Law  further  provides : 

"That  such  ordinance,  rule  or  regulation  shall  fix  the  punishment  for  vio- 
lation thereof,  which  punishment  shall,  during  the  existence  of  the  ordinance, 
rule  or  regulation,  supersede  those  specified  in  subdivision  two  of  section  two 
hundred  and  ninety  of  this  chapter,  but  except  in  cities  of  the  first  class  shall 
not  exceed  the  same." 

Subdivision  2  of  section  290  provides: 

That  "the  violation  of  any  of  the  provisions  of  section  287  of  this  article 
shall  constitute  a  misdemeanor  punishable  by  a  fine  of  not  exceeding  one  hun- 
dred dollars.*' 

This  ordinance  which  we  are  considering  declares  that  a  violation 
thereof  shall  be  a  misdemeanor,  but  there  is  nothing  in  section  288 
which  authorizes  the  board  of  trustees  to  declare  it  such,  nor  can  it 
be  declared  a  misdemeanor  under  subdivision  2  of  section  290,  for  that 
makes  'the  violation  of  sectioa  287  a  misdemeanor  and  refers  in  no 
way  to  section  288.    But  subdivision  9  of  section  290  provides : 

"Any  person  violating  any  of  the  provisions  of  any  section  of  this  article 
for  which  violation  no  punishment  has  been  specified  shall  be  guilty  of  a  mis- 
demeanor punishable  by  a  fine  of  not  exceeding  twenty-five  dollars." 

Here  was  provided  the  authority  under  which  the  board  of  trustees 
could  declare  the  violation  of  the  ordinance  which  they  adopted  a  mis- 
demeanor; but  at  the  same  time  it  limits  the  punishment  which  can 
be  imposed  for  a  violation  to  a  fine  of  not  exceeding  $25.  This  ordi- 
nance fixed  the  fine  for  a  violation  at  a  sum  not  over  $50,  and  this  de- 
fendant was  fined  and  paid  $50,  which  clearly  was  an  illegal  sentence 
and  beyond  the  power  of  the  court  to  impose. 

For  the  reasons  above  given,  the  ordinance  is  of  no  force  and  effect, 
and  the  conviction  of  the  defendant  thereunder  must  be  set  aside,  and 
the  fine  remitted.  A  new  trial  cannot  be  granted.  There  being  no  legal 
ordinance,  there  can  be  no  violation. 

Judgment  reversed,  and  fine  remitted. 


In  re  LITTLEFIELD'S  ESTATE, 

(Surrogate's  Court,  New  York  County.    March  12,  1015.) 

Wiixfl  <g=>680— Estate  in   Tbust — Incumbrances  on  Dicviseo   Pbopebtt— 
Payment, 

A  win  devised  real  estate  In  trust  to  hold,  manage,  direct,  and  control 
such  property,  and  to  collect  the  income  and,  after  paying  the  taxes,  in- 
surance, and  other  proper  expenses,  to  apply  the  remainder  of  the  Income 
to*  the  use  of  certain  persons  during  their  life  or  until  remarriage.  The 
real  estate  was  subject  to  mortgages.  Subsequent  paragraphs  gave  the 
executor  a  power  of  sale,  and  directed  tdm  to  pay  off  all  mortgages,  taxes, 
accrued  interest,,  or  any  other  charges  existing  at  the  time  of  the^  tea- 
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tator*s  deatb  against  the  real  property.  Held,  that  the  duty  of  paying  in- 
terest accmlng  after  the  testator's  death  on  the  mortgages  on  the  real 
property  in  question  was  not  Imposed  on  the  trustee  by  the  paragraphs  de- 
vising the  property,  but  was  imposed  on  the  executor  by  the  subsequent 
paragraphs. 

[Kd.  Note.— For  other  cases,  see  Wills,  Cent  Dig.  §§  1594r-159S;   Dec. 
Dig.  «=>e80.] 

Proceeding  for  the  construction  of  the  will  of  Lemuel  Littlefield. 
Will  construed. 

Murray,  Prentice  &  Rowland,  of  New  York  City  (Robert  H.  Strahan, 
of  New  York  City,  of  counsel),  for  Equitable  Trust  Co. 

Frost  &  Nieman,  of  New  York  City,  for  petitioner. 

Strasbourger,  Eschwege  &  Schallek,  of  New  York  City  (Max  L. 
Schallek,  of  New  York  City,  of  counsel),  for  Frances  Littlefield. 

FOWLER,  S.  This  is  a  proceeding  for  the  construction  of  testator's 
wUl  under  section  2615,  C.  C.  P.  By  paragraphs  2  and  3  of  his  will  the 
testator  devised  to  the  Equitable  Trust  Company,  as  trustee,  certain 
properties  at  No.  320  West  Fourteenth  street  in  trust  for  Cornelia 
Garthwaite  during  her  lifetime  or  until  her  remarriage,  and  at  No. 
318  West  Fourteenth  street  in  trust  for  Frances  Littlefield  during  her 
lifetime  or  until  her  remarriage,  with  remainders  over. 

Paragraph  2  of  said  will  is  as  follows : 

"Second,  I  do  hereby  give  and  devise  aid  that  certain  house  and  lot  of 
land  in  the  borough  of  Manhattan,  city,  county  and  state  of  New  York, 
DOW  known  as  number  three  hundred  and  twenty  (320)  West  Fourteenth 
street,  unto  the  Equitable  Trust  Company  of  New  York,  in  trust,  never- 
theless, and  upon  the  following  uses  and  trust:  In  trust  to  hold,  manage, 
direct  and  control  the  said  real  property,  and  in  trust  to  collect  and  receive 
the  rents,  issues  and  profits  thereof,  and  after  the  due  payment  of  any  and 
all  taxes,  assessments,  insurance  charges  and  all  other  proper  charges  and 
expenses,  including  the  expenses  of  maintaining  the  said  real  property  in 
good  repair  and  condition,  to  apply  all  the  remainder  of  such  income  from 
the  said  real  property  unto  the  use  of  Cornelia  Garthwaite,  of  the  said  city  of 
New  York,  in  quarterly  payments,  during  her  lifetime  or  until  her  re- 
marriage and  at  her  death  or  remarriage  I  do  hereby  give  and  devise  all  the 
said  real  property  absolutely  unto  my  dear  brother,  Irving  £}.  Littlefield,  unto 
my  dear  sister,  Bertha  A.  Hayner,  and  unto  my  dear  niece,  Cora  Derrick,  to  be 
divided  among  them  equally,  share  and  share  alike;  if  any  of  them  at  that 
time  be  dead,  leaving  issue  them  surviving,  then  it  is  my  will  and  I  do  hereby 
direct  that  such  issue  shall  have  and  take  absolutely  the  share  or  portion 
which  the  parent  of  such  issue  would  have  been  entitled   to  if  living." 

Paragraph  3  of  said  will  is  similar  in  its  terms  and  provisions,  ex- 
cept a  different  beneficiary  and  different  property  are  named. 

The  property  at  No.  318  West  Fourteenth  street  is  subject  to  a  mort- 
gage of  $10,000,  and  the  property  at  No.  320  West  Fourteenth  street 
is  subject  to  a  mortgage  of  $12,000.  These  mortgages  mature  on  No- 
vember 1,  1915.  The  mortgage  interest  is  payable  semiannually  on 
April  1st  and  October  1st. 

The  testator  died  on  March  20,  1914.  One  semiannual  interest  pay- 
ment oif  $495,  which  accrued  after  the  death  of  the  testator,  became 
due  on  October  1,  1914.  This  has  not  been  paid.  The  question  before 
the  surrogate  is  whether  it  is  the  duty  of  the  executor  of  the  said  will 
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or  the  trustee  named  therein  to  pay  the  mortgage  interest  on  the  two 
mortgages  which  accrued  after  the  death  of  the  testator. 
Paragraph  4  expressly  directs,  authorizes,  and  empowers — 

'*my  said  executor,  hereinafter  named,  to  convert  Into  cash  all  the  rest, 
residue  and  remainder  of  my  property  and  estate,  real  or  personal,  not  here- 
in specifically  disposed  of,  and  all  such  real  property  as  may  come  into  his 
possession  as  such  executor,  and  for  such  purposes  do  herehy  authorize  and 
empower  my  said  executor  to  sell  at  public  or  private  sale,  together  or  in  par- 
cels, any  and  all  of  real  estate  or  personal  property  at  such  time  or  times  and 
in  such  manner  and  for  such  sum  or  sums  as  to  him  in  the  exercise  of  his 
best  Judgment  and  discretion  may  seem  best    •    •    • 

Paragraph  5  of  the  will  reads  as  follows : 

"Fifth,  I  do  direct  my  said  executor,  as  speedily  as  may  be  practicable, 
to  pay  off,  satisfy  and  fully  discharge  any  and  all  mortgages,  taxes,  assess- 
ments, accrued  interest  on  such  mortgages  or  any  other  charges  that  may 
be  existing  at  the  time  of  my  death  as  against  or  upon  each  and  both  of 
the  aforesaid  houses  and  lots  of  land  in  said  West  Fourteenth  street,  in  the 
aforesaid  Borough  of  Manhattan,  heretofore  specifically  disposed  of  in 
clauses  second  and  third  of  this  my  last  will  and  testament*' 

In  my  opinion  the  second  and  third  clauses  of  the  will  do  not  impose 
on  the  trustee  the  duty  of  discharging  the  interest  accruing  after  testa- 
tor's death  on  the  mortgages  in  question.  The  fifth  clause  of  the  will 
does,  in  my  opinion,  impose  such  duty  on  the  executor. 

Settle  decree  accordingly. 


In  re  YOSSBLER'S  ESTATE. 
(Surrogate's  Ck>urt,  New  York  County.    March  4,  1015.) 

1.  Wills  «=»487 — Conbtrdction — Evidence — Declabahion  of  Testatob  as 

TO  Intention — ^Admissibilitt. 

Declarations  by  a  testator  to  the  draftsman  of  his  will  are  generally 
inadmissible  to  show  testamentary  intention,  unless  the  will  is  ambiguous. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent  Dig.  {(  1023,  1026-1032; 
Dec.  Dig.  <8=»487.] 

2.  Wills  ^=>487 — Construction — Evidence— Declarations  of  Testator  as 

TO  Intention — Admissibilitt. 

Where  the  question  on  the  face  of  the  will  is  one  of  construction  as  to 
whether  the  share  of  the  residuary  estate  bequeathed  to  a  predeceased  sis- 
ter of  testatrix  was  absolute,  so  as  to  have  lapsed,  the  admission  of  ex- 
trinsic evidence  of  intention  is  not  proper. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent  Dig.  S§  1023,  1026-1032 ; 
Dec.  Dig.  <©=»487.] 

3.  Wills  ^=:>555 — Construction — Nature  of  Estates — Words  of  Lhota- 

tion — "Heirs  and  Assigns." 

The  words  *'heirs  and  assigns,"  used  in  bequeathing  a  residuary  estate, 
real  and  personal,  to  one  and  her  "heirs  and  assigns/'  are  words  of  limi- 
tation, and  do  not  Import  a  substitution. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent  Dig.  §§  1199-1202,  1204; 
Dec.  Dig.  «8=5>555. 

For  other  definitions,  see  Words  and  Phrases,  First  and  Second  Series, 
Heirs  and  Assigns.] 
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4.  Wills  €=»775--OoN8Tst7CTioiff-*'NATimi  o»  Bstaibs— Woiios  of  Limita- 

tion— Lapbb. 

Where  a  will  proTided  that  testator  bequeathed  the  residuary  estate, 
both  real  and  personal,  to  a  brother-in-law,  niece,  sister-in-law,  and  an- 
other sister-in-law,  Mrs.  Helbig,  and  their  heirs  and  assigns,  to  have  and 
to  hold  the  same  for  their  own  use,  benefit,  and  behoof  forever,  share  and 
share  alike,  per  stirpes,  and  not  per  capita,  the  gift  to  Mrs.  Helbig  was 
absolute,  and  lapsed  on  her  predeceasing  testatrix,  since  the  qualification 
as  to  her  heirs  and  assigns  was  in  the  habendum  clause,  and  related  only 
to  the  quantity  of  the  estate  the  donee  took. 

[Ed.  Note.--For  other  cases,  see  Wills,  Cent  Dig.  {{  1997-2000;  Dec. 
Dig.  <$=5>775.]    . 

5.  Wills  ^=5»487 — Constbuction — Gift  of  Besiduabt  Estate  as  Absolute 

OB  Qualified— Pbesuhftion. 

The  presumption  is  that  a  testamentary  gift  is  absolute,  unless  clearly 
and  expressly  qualified. 

[Ed.  Note.— For  other  cases,  see  WUls,  Gent.  Dig.  §8  1023,  1026-1082; 
Dec.  Dig.  «=s>4S7.] 

6.  Wills  ^s»775 — Riobts  of  Lboatxes— LAPdE— Devhsees. 

Before  the  Revised  Statutes  the  doctrine  of  lapse  applied  indiscrim- 
inately to  gifts  with  and  without  words  of  limitation  to  heirs  or  heirs  of 
the  body,  and  it  applied  equally  to  bequests  of  personalty,  even  where 
words  of  limitation  followed.  By  2  Rev.  St  (1st  Bd.)  p.  66,  only  devises 
and  bequests  to  a  particular  child  or  other  descendant  of  testator  were 
excepted  from  lapse  by  death  before  testator,  and  a  bequest  of  a  residu- 
ary estate  to  a  sister  lapses  on  such  sister's  predeceasing  testatrix. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent  Dig.  ff  1907-2000;  Dec. 
Dig.  «=»776.J 

7.  Wills  ^s»61i— Constbuction — Natubb  of   Estates — Gift   to   Devisees 

A8  IlfDIVIDUALLT,  NOT  AS  A  CLASa 

A  devise,  not  to  a  class,  but  to  devisees  named,  cannot  be  construed  as 
Intended  to  vest  merely  a  life  estate  in  the  named  beneficiaries  and  re- 
mainder in  their  heirs. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent  Dig.  (§  1393-1416;  Dec. 
Dig.  <8=s>614.] 

Accounting  by  Caroline  M.  Tamargo,  administratrix  with  the  will 
annexed  of  Gertrude  Vosseler,  deceased.    Decree  construing  will 

Graham  &  Stevenson,  of  New  York  City,  for  administratrix. 

William  Duncan  Cameron,  of  New  York  City,  special  guardian,  for 
Charles  Manke  and  Joseph  Manke. 

J.  Robert  Rubin,  of  New  York  City,  special  guardian,  for  William 
Bourdet 

Root,  Clark,  Buckner  &  Rowland,  of  New  York  City  (Grenville 
Clark  and  Silas  W.  Rowland,  both  of  New  York  City,  of  counsel), 
for  adult  heirs  of  Mrs,  Helbig. 

Morris  Grossman,  of  New  York  City  (Benjamin  E.  Messier,  of  New 
York  City,  of  counsel),  for  respondents  Manke  and  others. 

FOWLER,  S.  The  construction  of  the  will  of  testatrix  becomes 
necessary  upon  the  accounting  of  the  administratrix  eta.  The  third 
paragraph  of  the  will  reads  as  follows : 

**Third.  I  give,  devise  and  bequeath  all  the  rest,  residue  and  remainder  of 
mj  estate,  both  real  and  personal,  of  whatever  name  or  kind,  and  wheresoever 
the  same  may  be  or  is  situated,  which  I  now  own,  am  seized  or  possessed  or 
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otherwise  Interested  in,  or  wbicb  I  may  at  any  time  hereafter  acquire  and  be 
interested  in,  unto  the  following  named  persona,  viz.:  My  brother-in-law,  Jacob 
Vosseler;  my  niece,  Lena  Damarco,  n^  Meixmer;  my  sister-in-law,  Mrs. 
Helbusch,  nte  Vosseler,  and  my  sister-in-law,  Mary  Vosseler,  the  two  last 
named  being  residents  now  or  late  of  the  city  of  New  Orleans,  La.,  their  heirs 
and  assigns,  to  have  and  to  hold  the  same  for  their  own  use,!  benefit  and 
behoof  forever,  share  and  share  alike,  per  stirpes  and  not  per  capita." 

Mrs.  Helbig,  a  sister  of  the  testatrix's  husband,  misnamed  "Hel- 
busch" in  the  will,  predeceased  the  execution  of  the  will,  but  whether 
this  was  known  to  the  testatrix  is  uncertain,  and  for  the  purpose  of  this 
case  immaterial.  Mrs.  Helbig  left  as  her  sole  heirs  two  daughters, 
both  of  whom  were  living  at  the  date  of  testatrix's  death.  The  question 
in  this  proceeding  is  whether  these  heirs  took  by  substitution  the  share 
sought  to  be  devised  and  bequeathed  to  Mrs.  Helt»g  under  the  will,  or 
whether  the  devise  and  bequest  to  Mrs.  Helbig  was  absolute  and  there- 
fore lapsed. 

[1]  The  heirs  of  Mrs.  Helbig  ask  leave,  if  necessary,  to  introduce 
certain  declarations  of  testatrix  made  to  the  draftsman  of  her  will  as 
evidence  of  her  testamentary  intention.  Such  declarations  are  gener- 
ally inadmissible  for  the  purpose  of  construing  a  will  (Reynolds  v.  Rob- 
inson, 82  N.  Y.  at  page  106,  37  Am.  Rep.  555;  Mann  v.  Mann,  14 
Johns.  1,  7  Am.  Dec.  416),  unless  it  is  ambiguous  or  equivocal  (Ritch 
V.  Hawxhurst,  114  N.  Y.  512,  21  N.  E.  1009);  but  the  nature  of  the 
extrinsic  evidence  is  then  restricted  by  rules  not  now  uncertain  in  their 
limitations. 

[2]  The  main  question  on  this  will  is  whether  the  daughters  of  Mrs. 
Helbig  were  intended  to  take  by  substitution  the  share  of  their  pre- 
deceased mother  in  the  residuary  estate  of  testatrix,  or  whether  the 
gift  to  their  mother  was  absolute,  and  lapsed  by  reason  of  the  death 
of  Mrs.  Helbig  before  testatrix.  This  question  is  one  of  construction 
on  the  face  of  the  will,  and  no  extrinsic  evidence  of  intention  seems 
proper  or  competent  under  the  authorities. 

[3,  4]  First.  Is  the  gift  to  Mrs.  Helbig,  her  heirs  and  assigns,  abso- 
lute or  substitutional?  The  language  of  the  will  now  before  me  is  pe- 
culiar. By  the  third  clause  testatrix  gives  the  residuary  of  her  estate  to 
four  persons  (one  of  whom  is  Mrs.  Helbig),  "their  heirs  and  assigns,  to 
have  and  to  hold  the  same  to  their  own  use,  benefit  and  behoof  forever, 
share  and  share  alike,  per  stirpes  and  not  per  capita."  The  words 
"heirs  and  assigns/'  standing  alone,  would  undoubtedly  be  regarded  as 
words  of  limitation,  and  not  as  importing  a  substitution.  Bolles  v.  Ba- 
con, 3  Dem.  Sur.  43 ;  Matter  of  Wells,  113  N.  Y.  396,  21  N.  E.  137,  10 
Am.  St.  Rep.  457.  It  is  admitted  that  if  the  gift  had  been  to  Mrs.  Hel- 
big, her  heirs  and  assigns,  it  would  undoubtedly,  under  the  authorities, 
have  been  absolute  and  defeated  by  her  death  prior  to  testatrix.  But  it 
is  insisted  that  the  words  "heirs  and  assigns"  do  not  stand  alone  in  the 
limitation,  as  the  will  goes  on  to  provide  that  the  four  persons  specifical- 
ly named  (including  Mrs,  Helbig),  "their  heirs  and  assigns,  are  to  have 
and  to  hold  the  same  for  their  own  use,  benefit  and  behoof  forever, 
share  and  share  alike,  per  stirpes  and  not  per  capita."  Counsel  argues 
that  to  hold  that  the  words  "per  stirpes  and  not  per  capita"  are  to  be  dis- 
regarded or  given  no  effect  at  all  would  ignore  that  cardinal  rule  of 
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construction  which  requires  all  the  expressions  in  a  will  to  be  given 
effect  or  consideration  whenever  it  is  possible. 

What  the  legal  effect  of  the  words  **per  stirpes  and  not  per  capita*' 
in  such  a  limitation  as  that  employed  in  Mrs.  Helbig's  will  does  not 
seem  to  be  determined  expressly  in  this  state.  But  it  is  argued  by  coun- 
sel for  Mrs.  Helbig's  heirs  that  several  cases  in  the  later  English  books 
afford  analogies  which  should  not  be  disregarded  by  the  surrogate. 
Dick  v.  Lacy,  8  Beav.  214;  Pearson  v.  Stephen,  5  Bli.  (N.  S.)  203.  I 
have  examined  those  decisions  with  care,  and  am  not  convinced  that 
their  reasoning  applies  here.  Those  adjudications  were  constructions 
of  remainder  interests,  which  is  not  the  fact  here. 

[5]  Here  the  qualification  of  the  gift,  if  any,  is  contained  in  what 
may  be  called  the  habendum  clause  and  not  in  the  gift  itself.  It  seems 
to  me  that,  this  being  so,  under  the  law  of  this  state  the  gift  to  Mrs. 
Helbig  is  to  be  regarded  as  an  absolute  gift  to  her  only,  and  not  as  a 
substantial  gift  to  some  one  else  in  the  event  of  her  death.  The  pre- 
sumption of  our  law  is  that  a  testamentary  gift  is  absolute,  unless  it  is 
clearly  qualified  by  the  words  of  gift.  The  qualification  in  this  will  is 
not  contained  in  the  words  of  gift,  but  in  what  may  be  called  the  "ha- 
bendum" clause  beginning  "to  have  and  to  hold  the  same."  Now,  the 
words  of  an  "habendum"  clause  necessarily  relate  only  to  the  quantity 
of  the  estate  or  interest  the  donee  Mrs.  Helbig  herself  was  intended  to 
take.  It  seems  to  me  that  the  true  construction  of  this  will  is  that  the 
bequest  or  devise  to  Mrs.  Helbig  was  absolute  and  unqualified,  and  that 
the  words  following  "to  have  and  to  hold"  in  the  third  clause  of  the  will 
do  not  cut  the  gift  down  or  make  it  conditional.  If  absolute,  it  is  con- 
ceded that  the  gift  lapsed  by  reason  of  Mrs.  Helbig's  death  before  tes- 
tatrix. It  IS  perhaps  unnecessary  to  refer  to  the  doctrines  governing 
lapsed  devises  or  legacies  except  very  briefly. 

[B]  Before  the  Revised  Statutes  the  doctrine  of  lapse  applied  indis- 
criminately to  gifts  with  and  without  words  of  limitation  to  heirs  or  to 
heirs  of  the  body,  and  it  also  applied  equally  to  bequests  of  personalty, 
even  where  words  of  limitation  to  his  executors  or  administrators  had 
followed  the  bequest  to  a  person  deceased  before  the  will  took  effect. 
Matter  of  Wells,  113  N.  Y.  at  page  403,  21  N.  E.  137,  10  Am.  St.  Rep. 
457 ;  Kimball  v.  Chappel  (Sup.)  18  N.  Y.  Supp.  30.  When  mere  words 
of  limitation  and  not  of  substitution  were  added  to  a  devise  or  bequest 
to  a  person  who  died  before  testator,  they  did  not  prevent  a  lapse.  Britt 
V.  Rigden,  Plowd.  340,  345,  cited  113  N.  Y.  403,  21  N.  E.  137,  10  Am. 
St.  Rep.  457. 

The  Revised  Statutes  saved  devises  and  bequests  to  a  particular 
child  or  other  specified  descendant  of  the  testator  and  do  not  refer  to 
devises  and  bequests  to  any  other  persons.  2  R.  S.  66.  The  result  is 
that  the  common-law  doctrines  concerning  the  lapse  of  legacies  and 
devises  still  prevail  in  respect  to  every  devise  and  bequest  which  is  not 
made  specifically  to  a  child  or  other  descendant  of  the  testator.  The 
disposition  of  the  property  of  testatrix  under  the  third  paragraph  of  her 
will  does  not  come  within  those  classes  of  devises  and  bequests  to  which 
the  doctrine  of  lapse  does  not  apply.  It  is  not  necessary  to  refer  to 
these  exceptions  at  length,  except  to  note  that  these  exceptions  are 
fundamental  and  remain  exceptions  at  present. 
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[7]  It  is  conceded  by  all  the  parties  in  court  that  tfie  will  of  Mrs. 
Vosseler  cannot  be  construed  as  intending  to  vest  a  life  estate  in  the 
named  beneficiaries  and  a  remainder  in  their  heirs.  The  devise  is  not 
to  a  class,  but  rather  in  fee  to  the  devisees  named.  As  stated  before, 
the  words  "heirs  and  assigns"  are  mere  words  of  limitation  and  do  not 
import  a  substitution  (BoUes  v.  Bacon,  3  Dem.  Sur.  43;  Matter  of 
Wells,  113  N.  Y.  396,  21  N.  E.  137,  10  Am.  St.  Rep.  457),  and  the  doc- 
trine of  lapse  applies  unless  the  testamentary  gift  was  substitutional, 
which  I  hold  it  was  not  The  devise  to  Mrs.  Helbig  having  lapsed,  tes- 
tatrix must  be  deemed  to  have  died  intestate  as  to  that  part  of  her  estate 
which  she  sought  to  dispose  of  for  the  benefit  of  Mrs.  Helbig. 

Settle  decree  accordingly. 


(88  Misc.  Rep.  403) 

In  re  BAMFIBLD  et  aL 

(Surrogate's  Court,  Niagara  County.     December,  1914.) 

1.  Wills  ^=>439 — Constbuction— Intentiow. 

In  construing  a  wiU,  the  court  should  ascertain  and  give  effect  to  the 
testator's  intention. 

[Ed.  Note.— For  other  cases,  see  WUls,  Cent  Dig.  §|  952,  955,  957;  Dec. 
Dig.  «S=>439.] 

2.  Conversion  ^=s>15 — Consibuction  or  Wiix^ 

There  is  no  conversion  of  realty  into  personalty,  or  personalty  into 
realty,  taking  effect  at  testator's  death,  unless  such  clearly  appears  to 
have  been  testator's  intention. 

[Ed.  Note. — For  other  cases,  see  Conversion,  Cent  Dig.  §S  28-37,  52; 
Dec.  Dig.  <8=»15.] 

3.  Wills  ^=»826 — Construction — Power  or  Sale — Realty, 

Where  a  will,  authorizing  executors  to  sell  testator's  realty,  declared 
that  the  only  realty  left  by  him  other  than  that  specifically  devised,  and 
which  he  believed  more  valuable  than  it  was,  should  not  be  sold,,  and  it 
clearly  appeared  that  testator  intended  that  title  thereto  should  vest  in 
his  residuary  devisees,  subject  to  the  lien  of  certain  specific  legacies,  such 
title  was  subject  to  be  divested  by  the  exercise  of  the  executors'  power 
of  sale. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent  Dig.  {§  2128-2138;  Dec 
Dig.  <©=»82e.l 

4.  Wills  ^=>826 — Constbuction — Speoifio  Legatees — Rights — Rents  and 

Pbofits. 

Where  such  realty  is  inadequate  to  pay  the  lien  of  the  specific  legacies, 
the  specific  legatees,  by  an  appropriate  equitable  action,  and  through  a 
receiver,  may  acquire  possession  prior  to  the  sale  by  the  executors ;  but 
until  then  the  executors  are  owners  of  the  legal  title,  and  are  entitled  to 
possession,  rents,  and  profits.  > 

[Ed.  Note.— For  other  cases,  see  Wills.  Cent  Dig.  fiS  2128-2138:  Dec 
Dig.  <g=>826.] 

Judicial  settlement  of  the  account  of  Margaret  M.  Bamfield  and 
another,  as  executors  of  the  estate  of  John  Maloney,  deceased.  De- 
creed according  to  opinion. 

^rzjFoT  other  cases  see  same  topic  A  KBY-NUMBBR  In  all  Kejr-Numbered  Diffeets  it  Indexes 
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Killeen,  Karl  &  Chapin,  of  Buffalo  (Henry  W.  KUlcen,  of  Buffalo, 
of  counsel),  for  executors. 
John  F.  Kinney,  of  Rochester,  for  specific  legatees. 
John  Pierce  Langs,  of  Niagara  Falls,  for  receiver. 

FISH,  S.  Upon  this  accounting,  the  following  questions  arose:  (1) 
As  to  whether  the  testator  intended  to  charge  upon  his  real  estate 
specific  legacies;  (2)  as  to  whether  the  testator  intended  to  work  a 
conversion  of  his  real  estate  into  personal  property.  It  was  deter- 
mined that  such  specific  legacies  were  a  charge  upon  the  real  estate; 
but  the  second  question  was  not  determined,  inasmuch  as  a  decision 
thereof  was  not  necessary  to  a  complete  determination  of  the  matters 
then  involved. 

A  motion  is  now  made  by  one  of  the  executors,  who  is  a  residuary 
devisee,  to  reopen  this  proceeding  and  file  an  amended  account,  for 
the  reason  that  there  is  contained  in  the  account  as  rendered  rents  and 
profits  of  the  real  property  of  the  decedent  known  as  the  Harvey 
House,  which  were  collected  by  the  executors  from  the  date  of  testa- 
tor's death  to  the  date  of  the  sale  thereof  by  the  executors  under  a 
power  of  sale  contained  in  the  will.  The  real  estate  left  by  the  testator 
consisted  of  two  lots,  which  were  specifically  bequeathed,  and  the  said 
real  property  known  as  the  Harvey  House,  and  the  claim  is  now  made 
that  these  rents  and  profits  belong  to  the  residuary  devisees  named  in 
the  will  as  owners  of  the  legal  title  thereof,  and  do  not  properly  form 
a  part  of  the  executor's  account.  This  depends  upon  whether  under 
the  will  there  was  an  equitable  conversion  of  this  real  property  into 
personal  property.  If  there  was  not  such  equitable  conversion,  taking 
effect  at  the  date  of  testator's  death,  then  the  title  to  this  Harvey  House 
real  property  vested  in  the  residuary  devisees  subject  to  be  divested  by 
the  exercise  of  the  power  of  sale  contained  in  the  will,  and  such 
devisees  would  be  entitled  to  such  rents  and  profits  unless  the  specific 
legatees  acquired  possession  of  the  real  property  on  account  of  the  in- 
adequacy of  their  security.  Clift  v.  Moses,  116  N.  Y.  157,  22  N.  E. 
393;  Coann  v.  Culver,  188  N.  Y.  9,  80  N.  E.  362. 

The  will  in  question  and  the  extent  of  testator's  property  at  the  time 
of  its  execution  have  been  given  in  a  former  opinion  rendered  by  me 
herein.  The  first  clause  directs  the  payment  of  testator's  debts  and 
funeral  and  administration  expenses  as  soon  after  his  death  as  possible, 
clauses  2  and  9,  both  inclusive,  contain  specific  legacies  aggregating 
$18,300  and  a  specific  bequest  of  the  two  lots  aforesaid,  and  then  fol-* 
low  clauses  10,  11,  and  12,  which  read  as  follows: 

"Tenth.  All  of  the  rest,  residue  and  remainder  of  my  property,  real,  per- 
sonal and  mixed  and  wheresoever  the  same  mayr  be  situated,  I  give,  devise 
ftnd  bequeath  unto  my  granddaughter  Leonore  Bamfleld  Moritz,  and  my 
daughter  Margaret  Bamfleld,  and  my  two  grandchildren  Louisa  B.  Maloney 
and  Martha  Maloney,  and  my  grandson  Doctor  Thomas  F.  Ellis  as  herein- 
before mentioned,  in  the  following  proportions,  to  wit:  To  said  Leonore  Bam- 
fleld Moritz  one-third  thereof;  to  said  Margaret  Bamfleld  one-third  thereof; 
to  liouisa  B^  Maloney  and  Martha  Maloney  each  one-ninth  thereof  and  to 
said  Dr.  Thomas  F.  Ellis  one-ninth  thereof. 

"Eleventh.  I  give  to  my  executors  full  power  to  sell,  without  application  to 
any  court,  any  and  all  of  said  property,  whether  real  or  personal,  and  to  in- 
vest and  reinvest  tt^  proceeds  thereof  as  in  their  judgment  may  seem  proper, 
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and  to  execute  and  deliver  all  necessary  deeds  of  ocmveyanoe  and  other  papers 
necessary  to  convey  the  title  thereto. 

""Twelfth.  It  is  my  wish  and  desire  that  my  devisees  shall  retain  one-half 
of  the  north  wall  of  the  Harvey  House,  in  case  of  sale  of  said  property  hy 
them,  for  the  reason  that  said  side  wall  shall  be  Taluable  to  tbem  for  the 
purpose  of  erecting  a  new  building  on  the  adjoining  property  which  is  owned 
by  me.  A  new  building  thereon  can  be  rented  and  the  profits  could  be  ap- 
plied on  the  debt  on  said  property  and  would  be  a  good  investment  in  my 
opinion." 

[1,  2]  The  fundamental  rule  in  the  interpretation  of  wills  is  that  the 
intention  of  the  testator  governs  and  it  is  the  duty  of  the  court  to  ac- 
certain  such  intention  and  give  force  and  effect  thereto  (Matter  of 
James,  146  N.  Y.  100,  40  N.  E.  876,  48  Am.  St.  Rep.  774),  and  this 
rule  is  applicable  to  questions  of  equitable  conversion.  There  is  no 
conversion  of  realty  into  personalty,  nor  pcrsonaltf  into  realty,  tak- 
ing effect  at  the  time  of  testator's  death,  unless  it  can  be  seen  by  the 
court  that  the  testator  intended  such  a  conversion.  Scholle  v.  ScboUe. 
113  N.  Y.  261,  21  N.  E.  84;  7  Am.  &  Eng.  Enc.  of  Law  (2d  Ed.)  465  ;' 
Clift  V.  Moses,  supra;   40  Cyc.  1386. 

All  the  canons  of  construction  are  merely  rules  which  the  experience 
of  centuries  developed  for  ascertaining  the  intention  of  the  testator. 
Roosa  V.  Harrington,  171  N.  Y.  341,  64  N.  E.  1 ;  Cammann  v.  Bailey, 
210  N.  Y.  19,  103  N.  E.  824.  The  great  question  here,  as  in  all  cases, 
is  what  was  the  intention  of  the  testator  ?  The  only  real  estate  left  by 
the  testator,  other  than  the  two  lots  specifically  bequeathed  as  afore- 
said, consisted  of  this  Harvey  House,  which  is  located  in  the  city  of 
Niagara  Falls;  and  in  the  twelfth  clause,  above  quoted,  the  testator 
has  clearly  shown  that  he  intended  that  this  property  should  vest  in 
the  residuary  devisees  upon  his  death,  and  should  not  be  converted  into 
personal  property.  A  court  will  not  interfere  to  change  the  quality  of 
property  as  left  by  a  testator,  in  the  absence  of  a  clear  and  unequivocal 
intention  on  his  part  to  make  such  change.  King  v.  King,  13  R.  I.  501  ; 
Clift  V.  Moses,  supra. 

There  is  a  line  of  cases  in  the  court  of  last  resort  in  this  state,  among 
them  Lent  v.  Howard,  89  N.  Y.  176,  and  Fraser  v.  United  P.  Church, 
124  N.  Y.  486,  26  N.  E.  1034,  in  which  it  was  held  that  althou^  a 
power  of  sale  was  discretionary  a  conversion  was  indispensable  to  car- 
ry out  the  purposes  of  the  testator,  that  therefore  he  intended  a  conver- 
sion, and  that  realty  was  converted  into  personalty  by  his  will  taking 
effect  at  the  date  of  his  death ;  but  in  all  these  cases  there  was  a  dispo- 
sition made  by  the  testator  in  his  will  of  the  proceeds  of  his  realty,  and 
before  this  distribution  could  take  place  a  sale  necessarily  had  to  be 
made. 

The  reasoning  upon  which  all  these  decisions  are  based  is  the  same, 
and  is  expressed  in  Power  v.  Cassidy,  79  N.  Y.  614,  35  Am.  Rep.  550, 
as  follows: 

"Where  a  testator  authorizes  his  executors  to  seU  real  estate,  and  it  is  ap- 
parent from  the  general  provisions  of  the  wiU  that  he  Intended  such  real  es- 
tate to  he  sold,  the  doctrine  o£  equitable  conversion  applies,  although  the 
power  of  sale  is  not  in  terms  imperative." 

[8]  Here  there  is  a  power  of  sale,  but  it  is  not  apparent  from  the 
will  that  the  testator  intended  that  the  Harvey  house  should  be  sold. 
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In  fact,  he  has  expressly  stated  otherwise  in  the  will  itself.  It  is  impos- 
sible to  read  this  will,  even  in  the  light  of  the  situation  and  value  of  the 
testator's  property  at  the  time  of  the  making  of  the  will,  without  being 
convinced  that  he  believed  that  the  Harvey  House  was  much  more 
valuable  than  it  subsequently  proved  to  be,  and  that  he  intended  that 
the  title  thereto  should  vest  in  the  devisees  mentioned  in  said  tenth 
clause,  subject  to  the  lien  of  the  specific  legacies  aforesaid,  which  these 
devisees  could  pay  out  of  this  Harvey  House  and  still  have  a  substan- 
tial equity  therein. 

[4]  The  title  to  this  real  property  in  question  vested  in  the  residuar>- 
devisees  named  in  said  tenth  clause,  subject  to  be  divested  by  the  exer- 
cise of  the  power  of  sale  contained  in  the  will.  Erwin  v.  Loper,  43  N. 
Y.  525.  There  was  no  conversion  until  the  sale  by  the  executors,  and 
such  devisees  would  be  entitled  to  the  rents  and  profits  from  the  death 
of  the  testator  to  the  date  of  sale,  18  Cyc.  304;  Coann  v.  Culver,  su- 
pra; White  V.  Howard,  46  N.  Y.  144;  Matter  of  Van  De  Walker,  79 
Misc.  Rep.  661,  141  N.  Y.  Supp.  325. 

Of  course,  the  specific  legatees  had  a  lien  upon  this  real  property 
as  security  for  the  payment  of  their  respective  legacies ;  and,  the  real 
property  being  inadequate  for  the  payment  of  the  liens,  they  could  un- 
doubtedly have  acquired  possession  prior  to  the  sale  in  an  appropriate 
equitable  action  and  through  a  receiver.  But,  until  the  arm  of  equity 
reached  out  and  took  possession  of  the  property,  the  owners  of  the  legal 
title  would  be  entitled  to  possession  and  the  rents  and  profits  arising 
therefrom.  It  is  probably  true,  also,  that  the  specific  legatees  would  not 
have  to  resort  to  a  court  of  equity  to  obtain  such  possession  if  the  resid- 
uary devisees  surrendered  possession  of  the  property  io  them  or  their 
representatives.  It  does  not  appear  just  how  the  executors  came  to 
take  possession  of  this  property  and  collect  these  rents  and  profits,  and 
they  ask  for  permission  to  show  this  upon  this  new  accounting. 

The  application  is  granted,  upon  payment  by  the  executors  to  the  at- 
torney for  the  specific  legatees  of  the  sum  of  $50. 

Decreed  accordingly. 


(88  Misc.  Bep.  408) 

In  re  HUTH. 

In  re  ZBHR'S  WILL. 

(Surrogate's  Ck)urt,  Kings  County.    December,  1914.) 

1.  Death   ^=s>84 — Action  bt   Executor — Dakaobs  Recoverable — Funebal 
Expenses. 

Under  CJode  Civ.  Proc.  §  1904,  providing  that  the  damages  awarded  to 
the  plaintiff  in  an  action  for  wrongful  death  shall  be  a  Just  compensation 
for  the  pecuniary  injuries  resulting  to  the  persons  for  whose  benefit  the 
action  is  brought,  plaintiff,  suing  as  executor  of  decedent's  estate,  cannot 
recover,  as  an  element  of  damages,  any  part  of  the  funeral  expense,  un- 
less by  reason  of  such  expense  the  beneficiaries  of  the  action  have  sus- 
tained pecuniary  Injury. 

[Ed.  Note.— For  other  cases,  see  Death,  Cent  Dig.  |  110     Dec  Dig. 

«=»84.3 
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2.  Drath   ^=»84— Recovert— Dbductoon   fob   Funebal   Bxpbnses— Execv- 

TOBS    AND    ADMINISTBATORS. 

Code  civ.  Proc.  §  1903,  providing  that  the  plaintiff  In  an  action  for 
wrongful  death  may  deduct  from  the  recovery  the  reasonable  funeral 
expenses  of  decedent,  does  not  authorize  such  deduction  to  be  made, 
where  such  expenses  have  been  paid  from  a  fund  charged  with  its  pay- 
ment under  decedent's  will. 

[Ed.  Note.— For  other  cases,  see  Death,  Cent  Dig.  (  110;  Dec.  Dig. 
«=>84.] 

Proceeding  on  the  judicial  settlement  of  the  account  of  Cornelius 
Huth,  as  executor  of  the  last  will  and  testament  of  William  H.  Zehr, 
deceased.    Decreed  according  to  opinion. 

Joseph  J.  Schwartz,  of  Brooklyn,  for  accountant. 
William  C.  Foster,  of  New  York  City,  for  general  guardian  of  infant 
legatees. 

KETCHAM,  S.  The  executor  presents  the  question  whether  the  fu- 
neral expenses  of  his  decedent  shall  be  charged  against  the  general  es- 
tate left  by  the  deceased  or  against  the  sum  recovered  bv  the  executor 
as  damages  for  the  negligent  killing  of  the  deceased.  The  general  es- 
tate was  $14,000  of  personalty  and  real  estate  of  a  rental  value  of  $25 
per  month.  The  recovery  of  damages  for  causing  the  death  was  $2.- 
683.25,  and  its  net  amount,  after  all  deductions,  except  for  the  funeral. 
was  $1,669.98.    The  funeral  charge  is  $403.50. 

The  only  person  interested  in  the  recovery  of  damages  was  the  dece- 
dent's wife,  who  is  an  incompetent.  The  sole  legatees  and  devisees  of 
the  will  of  the  deceased  are  the  two  nephews.  Hence  the  funeral  is  to 
be  either  paid  for  by  the  wife,  who,  except  for  exemptions  and  dower, 
takes  nothing  from  the  estate,  and  whose  sole  resources  derived  in  any 
form  from  her  husband's  estate,  aside  from  exemptions,  are  dower  in 
a  piece  of  real  property  producing  a  gross  amount  of  $300  per  annum, 
and  $1,669.98,  her  share  of  the  damages  aforesaid,  or  it  is  to  be  paid 
for  by  the  nephews  who  receive  the  whole  estate. 

The  will  directs  that  the  testator's  funeral  expenses  shall  be  paid  as 
soon  as  the  same  can  conveniently  be  done  after  his  decease,  and  it  then 
devises  a  residue,  which  can  only  be  measured  by  first  deducting  from 
the  estate  the  amount  of  the  funeral  charge.  The  deceased  was  at 
death  entitled  to  a  funeral  benefit  from  a  trade  society,  amounting  to 
$100,  which  was  collected  by  the  executor.  The  executor,  before  the 
recovery  of  any  damages  for  the  death,  paid  the  funeral  bill  from  the 
general  assets  of  the  estate,  to  which  he  afterward  credited  the  $100 
received  for  funeral  purposes. 

[1]  It  is  provided  with  respect  to  a  recovery  in  an  action  for  causing 
death  by  negligence  as  follows : 

"The  plabitlfl  may  deduct  from  the  recovery  the  reasonable  expenses  ot  tbe 
action,  the  reasonable  funeral  expenses  of  the  decedent,  and  his  commissions 
upon  the  residue."    Code  Civ.  Proc.  {  1903. 

The  damages  awarded  to  the  plaintiff  in  such  action  must  be — 
"a  fair  and  Just  compensation  for  the  pecuniary  Injuries,  resulting  from  tbe 
decedent's  death,  to  the  person  or  persons,  for  whose  benefit  the  action  te 
brought.''    Code  Civ.  Proc.  {  1904. 

^z:>FoT  other  cases  see  same  topic  ft  KBT- NUMBER  In  all  Key-Num^red  Digests  A  Indeies 
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It  is  therefore  certain  that  the  plaintiff  cannot  recover  as  an  element 
of  the  damages  any  part  of  the  funeral  expense,  imless,  by  reason  of 
such  expense,  the  beneficiaries  of  the  action  have  sustained  pecimiary 
injury.  This  is  illustrated  and  enforced  in  the  case  at  bar,  for  it  af- 
firmatively appears  that  the  wife,  for  whose  benefit  the  action  is 
brought,  had  not  paid  the  funeral  charge  and  could  not  be  made  liable 
therefor.  In  a  like  case  it  is  held  that  the  plaintiff  may  prove  and  re- 
cover the  amount  of  tfie  necessary  funeral  expenses,  "if  the  law  im- 
poses upon  the  relatives  for  whose  benefit  the  suit  is  brought  the  ob- 
ligation to  bear  them."  Murphy  v.  N.  Y.  C.  &  H.  R.  R.  R.  Co.,  88  N. 
Y.  445. 

The  authoritative  implication  of  that  case  is  that  the  damages  would 
not  include  the  funeral  expenses,  or  any  part  thereof,  if  no  obligation  to 

?ay  rests  upon  the  relatives  in  whose  behalf  the  recovery  is  made, 
'he  same  thought  is  contained  in  Matter  of  McDonald,  51  Misc.  Rep. 
318,  101  N.  Y.  Supp.  275,  in  which  the  learned  surrogate  expressly  as- 
sumes that  the  payment  of  the  funeral  bill  from  the  proceeds  of  the 
recovery  is  only  to  be  had  where  the  deceased  leaves  no  estate.  An 
attempt  by  the  accountant  in  the  action  in  which  he  was  plaintiff  to  in- 
clude in  his  recovery  the  funeral  expenses  would  have  been  adequately 
met  by  proof  of  the  facts  recited  supra.  It  would  then  be  a  repulsive 
result  if  the  provisions  of  section  1903,  quoted  supra,  were  to  be  so 
construed  that  the  award  made  to  indemnify  the  persons  for  whom 
the  action  was  brought  was  burdened  with  the  payment  of  an  item  for 
which  none  of  them  was  liable,  which  could  not  be  included  in  their 
recovery,  and  which  was  already  paid  from  a  fund  devoted  to  its  pay- 
ment. 

A  statute  is  not  to  receive  a  construction  which  involves  a  palpably 
unjust  or  absurd  effect,  if  by  the  arts  of  construction  a  just  and  ra- 
tional meaning  can  be  impressed  upon  it.  At  common  law,  undisturb- 
ed by  legislation  in  this  state,  the  gerveral  personal  estate  of  the  de- 
ceased is  chargeable  with  the  burden  of  his  funeral  expenses.  The 
provision  with  respect  to  the  payment  of  the  funeral  expenses  from  the 
recovery  in  an  action  for  negligent  killing  of  the  deceased  is  so  distinct 
a  departure  from  the  common  law  as  to  invoke  the  familiar  rule  that 
its  provisions  in  derogation  of  that  law  shall  not  be  extended  beyond 
their  obvious  and  necessary  intent 

[2]  In  the  statute  in  question  a  permission  or  direction  to  deduct 
can  only  intend  that  the  plaintiff  shall  withdraw  or  take  back  from 
the  fund  held  by  him  in  trust  a  sum  which  it  is  his  duty  to  pay  from 
that  fund.  In  the  relation  in  which  the  word  "deduct"  is  here  found, 
it  cannot  reasonably  contemplate  that  a  custodian  of  the  fund  can 
reduce  the  same  by  the  withdrawal  of  a  sum  which  he,  in  his  char- 
acter as  plaintiff,  has  not  been  called  upon  to  pay,  and  will  never  be 
required  or  permitted  to  pay. 

The  plaintiff  is  authorized  in  this  section  to  deduct  the  reasonable 
expenses  of  the  action.  The  argument  that  he  must  deduct  the  fu- 
neral expenses  from  the  fund  realized  in  the  action,  even  when 
they^  have  been  discharged  by  the  use  of  another  ftmd,  which  was 
specifically  devoted  to  their  payment,  would  require  a  like  interpreta- 
tion as  to  the  payment  of  the  expenses  of  the  action,  if  they  had  been 
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paid  by  a  benevolent  volunteer,  who  renounced  all  right  to  reimburse- 
ment. No  interpretation  of  the-  act  is  conceivable  whidi  would  allow 
the  plaintiff  to  subject  the  recovery  to  the  payment  of  any  item  which 
was  legally  payable  from  a  source  other  than  the  sum  recovered. 

It  cannot  be  said  that  the  plaintiff,  because  he  paid  the  funeral  bill, 
may  deduct  its  amount  from  this  recovery.  His  attitude  must  be  the 
same  as  if  another  person  had  been  executor  of  the  general  assets, 
and  he  was  an  administrator  to  maintain  the  action.  As  executor  of 
the  general  estate,  and  plaintiff  in  the  action,  he  was  trustee  of  incon- 
sistent and  separable  trusts.  In  his  character  as  plaintiff  he  did  not 
pay  the  item.  It  was  as  a  stranger  to  the  duty  which  he  bore  as 
plaintiff  that  he  paid  it,  and  he  paid  it  from  a  fund  Other  than  the 
fund  in  his  charge  as  plaintiff.  More  than  that,  it  was  his  duty  to 
pay  it  from  the  other  fund. 

The  conclusion  is  that  the  statute  only  contemplates  deduction  of 
funeral  expenses  from  the  recovery  when  the  beneficiaries  of  the  re- 
covery are  under  the  obligation  to  pay  them,  and  that  therefore  the 
obligation  cannot  exist  where  the  expense  has  been  paid  from  a  fund 
which  was  charged  with  its  payment.  Even  if  there  were  in  this 
statute  an  express  and  inevitable  requirement  that  the  funeral  ex- 
penses were  to  be  paid  from  the  recovery,  it  could  be  modified  or 
waived.  If  the  testator,  instead  of  creating  a  fund  of  $100  for  the 
purpose  of  defraying  his  funeral  expense,  had  provided  a  fund  equal 
to  that  expense  and  had  made  that  payable  to  his  general  estate,  could 
it  be  doubted  that  by  his  act,  and  especially  by  the  later  act  of  his 
representatives  and  legatees  in  accepting  the  amount  of  the  funeral 
benefit,  there  would  be  brought  about  a  waiver  of  any  statutory  pro- 
vision, however  stringent,  by  which  the  general  estate  was  exempted 
from  the  payment  of  the  funeral  expense? 

So  when,  by  his  will,  he  devoted  his  whole  personal  estate  to  the 
payment  of  his  funeral  expense,  and  gave  to  his  nephews  a  residue 
which  could  only  be  reached  by  subtracting  the  amount  of  such  ex- 
pense, does  it  not  result  that  he  has  impressed  a  like  waiver  upon 
his  estate  and  those  who  may  participate  therein?  The  credit  for 
funeral  expenses  which  the  executor  has  suspended  in  his  account 
must  be  made  a  credit  to  him  in  the  settlement  of  his  accounts  with  the 
beneficiaries  of  the  general  estate,  and  the  amount  now  held  by  him 
should  be  paid  to  the  widow. 

Decreed  accordingly. 


(88  Misc.  Bep.  442) 

In  re  FANONI  et  aL 

(Surrogate's  Oonrt,  Kings  Oonnty.    December,  1914.) 

1.  Trusts  ^=»274  —  Capital  and  Income  —  Depbeciation  of  Sbcubities^ 
Disposition  o7  Intebest. 

In  the  absence  of  a  clear  direction  in  a  wiU  to  the  contrary,  the  rtile  is 
that,  where  investments  are  made  by  a  trustee  as  authorized  by  the  will, 
the  principal  must  be  kept  from  any  loss  by  payment  of  premium  on  se- 
curities having  only  a  definite  term  to  run;    but,  if  the  bonds  are  re- 

^=s>For  other  caaes  see  sazna  topio  A  KEY-NUMBER  in  all  Ker-Numbered  Diseats  Jk  Indexei 
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ceLved  from  testator's  estate,  the  whole  interest  should  be  treated  as  in- 
come and  paid  over  to  the  life  beneficiary. 

[Ed.  Note.— For  other  cases,  see  Trusts,  Gent  Dig.  §{  3S9-392,  493; 
Dec.  Dig.  «=»274.] 

2.  TBU6T8  ^s»274*-Gafitai«  and  Incomx — "Bboexved  fbom  the  Estate  of 

THE   TESTATOB." 

The  intrinsic  meaning  of  the  words  ''received  from  the  estate  of  the 
testator/'  as  used  in  such  rule,  forbids  their  being  interpreted  to  mean 
**recei?ed  in  kind  from  the  testator's  estate  as  a^;>eciflc  bequest  in  trust*' 

[Ed.  Note.~For  other  cases,  see  Trusts,  Cent  Dig.  H  389-^2,  493; 
Dec  Dig.  <9s»274.] 

3.  CouBTs  «=»92 — Opinions— Dictum. 

Where  a  statement  of  the  rule  governing  a  case  decided  by  the  court 
of  last  resort  is  accompanied  in  the  opinion  by  an  equally  express  state- 
ment of  an  alternative  rule,  not  essential  to  the  decision,  but  closely  re- 
lated to  the  subject  discussed,  and  declared  as  a  guide  for  future  con- 
duct the  latter  statement  will  be  deemed  controlling  by  trial  courts  in 
future  litigation. 

[Ed.  Note.— For  other  cases,  see  Courts,  Gent  Dig.  |  335;  Dec  Dig. 
«s>92.] 

4.  Tbusts  ^=»273 — Sinking  Fund— Dbpbeciation  of  Seoubities— Disposi- 

tion 07  INTEBEBT. 

Testator  bequeathed  $300,000  to  his  executors  in  trust  to  receive  the 
income  and  apply  same  to  the  use  of ^  his  daughter  for  life,  and  on  her 
death  invest  the  trust  in  authorized  securities.  To  make  up  such  fund, 
the  executors  were  also  authorized  to  set  apart  securities  in  which  his 
estate  was  invested  at  the  time  of  his  death.  Held  that  in  the  absence 
of  any  suggestion  in  the  will  to  the  contrary,  the  ben^dary  for  life  was 
entitled  to  all  the  Interest  payable  on  securities  thus  set  aside,  and  that 
the  trustees  were  not  required  to  withhold  portions  of  the  interest  to 
form  a  sinking  fund  sufiicient  to  provide  against  the  wearing  away  of 
the  premium  value  of  the  securities  as  they  approached  maturity. 

[Ed.  Note. — ^For  other  cases,  see  Trusts,  Gent  Dig.  {  886;  Dec  Dig. 
«=»273.] 

5.  Tbusts  ^=»275 — ^Testauentaby  Tbust — Sinking  Fund. 

Where  a  fond  bequeathed  in  trust  is  in  the  form  of  specified  securi- 
ties, there  can  be  no  sinking  fund,  unless  the  will  so  provides. 

[Ed.  Note. — For  other  cases,  see  Trusts,  Cent  Dig.  I  393;  Dec  Dig. 
«=>275.] 

Judicial  settlement  of  the  accounts  of  Emily  S.  Fanoni  and  others, 
as  trustees  under  the  will  of  Abbie  A.  Merrill,  deceased,  for  Florence 
Harrison.    Decreed  according  to  opinion. 

Wingate  &  CuUen,  of  New  York  City,  for  trustees. 

Francis  E.  Laimbeer,  of  New  York  City,  for  Florence  Harrison. 

KETCHAM,  S.  The  will  under  which  the  trustees  account  is  in 
part  as  follows: 

"Sixth.  I  give  and  bequeath  to  my  executors  hereinafter  named,  the  sum 
of  three  hundred  thousand  dollars  ($300,000)  in  trust,  nevertheless,  for  the 
following  uses  and  purposes: 

"(a)  To  receive  the  income  and  profits  thereof,  and  to  pay  and  apcHj  the 
same  to  the  use  of  my  daughter,  Florence  Harrison,  in  equal  quarterly  pay- 
ments, during  the  term  of  her  natural  life.*' 

^=:»For  otber  cases  see  same  topic  A  KBY-NUMBER  in  all  Key-Numbered  Digests  ft  Indexes 
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Then  follow  dispositions  of  the  principal  fund  upon  the  death  o£ 
the  daughter  named. 

"SeveDtti.  I  hereby  authorize  and  empower  my  said  executors  and  trus- 
tees hereinafter  named,  to  invest  the  said  trust  in  such  securities  as  savings 
banks  are  now  or  may  hereafter  be  allowed  by  law  to  Invest  their  deposits  in, 
and  to  change  such  investments  from  tim&  to  time  in  their  discretion.  In 
addition  thereto,  if  in  the  joint  judgment  of  my  three  executors,  or  such  of 
them  as  may  qualify,  or  the  survivors  thereof,  it  shall  be  wise  and  proper  so 
to  do,  I  authorize  and  empower  them  in  order  to  make  up  the  said  fund  of 
three  hundred  thousand  dollars  ($300,000)  to  be  held  in  trust  as  aforesaid,  to 
set  apart  out  of  the  securities  in  which  my  said  estate  may  be  invested  at 
the  time  of  my  death,  a  portion  thereof  which,  shall  In  their  judgment  be 
worth  at  their  then  market  value,  said  sum  of  three  hundred  thousand  dollars 
($300,000)  or  any  part  thereof  and  I  authorize  and  empower  them,  in  case 
they  shall  set  such  securities  aside,  to  hold  the  same  as  legal  investments  of 
the  portion  of  said  trust  fund  at  which  they  shall  have  valued  the  securities 
so  set  aside,  during  such  time  as  in  their  joint  judgment  may  be  wise,  and  for 
the  best  Interests  of  said  trust  fund. 

"This  is  not  a  direction  to  said  executors  to  set  any  part  of  said  securities 
aside  for  this  purpose,  but  is  an  authorization  to  them  to  so  do,  if  they  think 
it  wise  and  proper,  and  to  constitute  any  such  securities  so  set  aside  aa  legal 
investments  of  said  trust  fund  by  my  said  executors  and  trustees.*' 

It  is  stipulated  that  the  trust  fund  contemplated  by  the  provisions 
quoted  was  established  by  the  ti*ustees — 

"and  that  pursuant  to  the  authorisation  and  power  contained  therein  the  trus- 
tees set  apart  securities  owned  by  the  decedent  at  the  time  of  her  death, 
which  at  their  then  market  value,  with  an  adjustment  of  cash  amounting  to 
approximately  $100,  aggregated  $300,(X)0,  as  the  principal  of  said  fund,  and 
that  among  these  securities  were  bonds  having  a  fixed  date  of  maturity,  of 
the  market  value  of  $270,000,  and  of  the  par  value  <^  $251,000." 

[1,  2]  The  question  is  presented:  Is  the  life  beneficiary  entitled  to 
all  the  interest  payable  according  to  the  obligation  contained  in  the 
bond,  or  are  the  trustees  required  to  withhold  portions  of  such  interest 
as  received  in  order  to  form  a  sinking  fund  sufficient  to  provide  against 
the  wearing  away  of  the  premium  value  of  the  bonds  which  will  result 
as  they  approach  maturity? 

In  Matter  of  Stevens,  187  N.  Y.  471,  80  N.  E.  358,  12  L.  R.  A.  (N. 
S.)  814,  10  Ann.  Cas.  511,  the  court,  in  its  prevailing  opinion,  after 
a  review  of  earlier  cases,  says : 

"We,  therefore,  adhere  to  the  rule  declared  in  the  Baker  Case  [New  York 
life  Insurance  &  Trust  Ck).,  165  N.  Y.  484  (69  N.  B.  257,  53  L.  R.  A.  544)1, 
that  in  the  absence  of  a  clear  direction  in  the  will  to  the  contrary,  where  in- 
vestments are  made  by  the  trustee,  the  principal  must  be  maintained  Intact 
from  loss  by  payment  of  premium  on  securities  having  only  a  definite  term  to 
run,  while  If  the  bonds  are  received  from  the  estate  of  the  testator,  then  the 
rule  in  the  Mcliouth  Case  [IklcLouth  v.  Hunt,  154  N.  Y.  179  (48  N.  B.  548,  39 
h.  R.  A.  230)]  prevails,  and  the  whole  Interest  should  be  treated  as  income." 

This  is  followed  by  language  which  indicates  a  design,  not  only  to 
set  forth  the  basis  upon  which  the  pending  controversy  was  deter- 
mined, but,  further,  to  set  up  an  express  standard  for  general  accept- 
ance by  trustees.    In  this  regard  the  opinion  proceeds : 

'^These  rules  may  not  work  perfect  justice  In  all  cases,  and  we  fully  ap- 
preciate that  there  may  be  inconsistencies  between  them ;  but  it  la  far  better 
that  they  should  be  uniformly  adhered  to,  even  at  the  expense  of  a  particular 
case,  than  that  the  administration  of  estates  should  be  subjected  to  constant 
litigation  and  disputes.** 
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The  value  of  this  authority  is  that  it  makes  easy  a  hitherto  trouble- 
some problem,  if  its  opinion  can  be  followed,  not  only  as  to  the  ques- 
tion therein  actually  determined  but  also  as  to  its  obiter  instruction. 
It  would  enable  trustees,  unless  otherwise  constrained  by  the  will,  to 
mould  their  administration  of  wasting  securities  to  fit  the  obvious  fact 
either  that  the  securities  were  purchased  by  them  or  were  found  among 
the  testator's  assets. 

[8]  Where  in  the  court  of  last  resort  the  rule  governing  the  case 
decided  is  accompanied  by  an  equally  express  statement  of  an  alterna- 
tive  rule  not  essential  to  the  decision,  but  closely  related  to  the  subject 
discussed,  the  latter  statement,  even  though  made  aside  from  the  point 
of  adjudication,  may  well  constrain  the  judgment  of  a  trial  court.  A 
dictum  doubtless  becomes  a  dictate  when  it  is  explicitly  declared  to  be 
the  guide  for  future  conduct. 

In  Matter  of  Guaranty  Trust  Co.,  131  App.  Div.  658,  116  N.  Y. 
Supp.  147,  the  court,  quoting  the  rule  of  the  Stevens  Case  in  both  of  its 
branches,  says: 

"This  definite  rule  was  made  by  the  Court  of  Appeals  upon  an  examina- 
tion of  aU  the  cases,  and  by  a  divided  court,  wltb  a  strong  dissent,  showing 
that  the  matter  had  been  advisedly  passed  upon  as  a  guide  to  future  trus- 
tees. As  these  bonds  were  bought  by  the  trustee,  we  are  bound  by  the  deci- 
sion cited." 

Whether  or  not  a  vigorous  dissent  from  the  conclusion  reached  in 
a  prevailing  opinion  can  impart  to  an  admonition  which  runs  with 
that  conclusion  any  more  of  vitality  or  sanction  than  a  unanimous  ap- 
proval would  bestow,  the  law  of  the  state  must  be  taken  by  this  court 
from  the  Stevens  Case,  viz.,  that  the  life  beneficiary  is  entitled  to  the 
whole  interest  payable  upon  bonds  of  the  character  here  involved  if 
such  bonds  were  received  (by  the  trustees)  from  the  estate  of  the  testa- 
tor, tmless  a  direction  in  the  will  to  the  contrary  be  found. 

The  will  now  under  examination  at  least  does  not  contain  any  sug- 
gestion that  the  beneficiary  for  life  shall  receive  less  than  the  whole 
interest.  What,  then,  is  the  true  sense  of  the  words  which  the  Court  of 
Appeals  makes  the  test,  "received  from  the  estate  of  the  testator"  ? 

It  has  not  been  possible  for  this  court  to  divert  them  from  their 
natural  meaning.  It  is  sought  by  the  accountants  to  impose  upon  them 
the  same  eflfect  as  if,  instead  of  them,  the  phrase  had  been  used,  "re- 
ceived in  kind  from  the  testator's  estate  as  a  specific  bequest  in  trust." 
This  is  forbidden  by  the  intrinsic  meaning  of  the  words.  The  proposed 
interpretation  cannot  be  fitted  to  them.  It  is  made  impossible  by  the 
fact  in  the  McLouth  Case.  That  fact  was  the  matrix  which  gave  the 
rule  its  form  and  life.  The  rule  itself  cannot  be  read,  except  with  the 
fact  which  provoked,  and  therefore  characterized,  it. 

The  opinion  in  the  Stevens  Case  did  not  assume  to  reveal  the  rule. 
It  stated  it  as  a  doctrine  already  taught  and  established  in  the  earlier 
case.  Hence,  when  we  find  that  in  the  McLouth  Case  the  bonds  there 
in  question  were  not  bequeathed  in  trust  specifically,  but  were  received 
by  the  trustees  under  the  direction  of  the  surrogate  to  set  them  apart 
to  the  trust  fund,  it  would  oflFend  reason  to  suppose  that  the  declara- 
tion of  that  case,  confirmed  and  defined  in  the  subsequent  opinion,  was 
confined  to  conditions  which  were  not  found  therein. 
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For  the  present  purpose  it  is  as  if  it  had  been  said  in  both  cases 
that,  whenever  the  bonds  were  received  as  they  were  received  in  the 
McLouth  Case,  the  interest  was  wholly  payable  to  the  particular  ben-  • 
eficiary.  As  they  were  received  in  that  case,  so  were  they  received 
in  the  case  at  bar,  with  an  exception  distinctly  more  favorable  to  the 
primary  beneficiary.  There  the  trust  was  of  the  residuary  estate,  to 
be  divided  into  three  parts  and  held  for  the  immediate  benefit  of  three 
persons.  The  trustees,  who  were  also  executors,  received  the  bonds 
first  in  their  executorial  capacity,  without  any  testamentary  intimation 
as  to  their  disposition.  Then  by  the  order  of  the  surrogate  having 
jurisdiction  the  trustees  set  aside  and  retained  these  bonds  for  the 
purpose  of  the  trust.  It  is  observable  that  in  that  case  the  bonds  were 
in  no  manner  separated  from  the  general  personalty  by  the  will,  but 
were  all  merged  in  the  administrative  fund  by  law  designed  for  the 
payment  of  debts,  legacies,  and  charges  of  administration. 

[4]  In  the  present  case  the  trustees  received  the  bonds  pursuant 
to  a  power  contained  in  the  will,  under  which  they  were  permissively 
directed  to  segregate  the  securities  f  rcMtn  the  outset  of  the  administra- 
tion from  every  obligation  or  vicissitude  to  which  the  personal  estate 
was  subject.  That  it  was  their  duty  to  make  this  segregation  at  once 
in  a  solvent  estate,  where  no  rights  of  creditors  were  concerned,  is 
apparent  from  the  fact  that  the  trust  was  clearly  of  the  sort  upon 
which  income  was  payable  to  the  beneficiary  from'  the  time  of  death. 
The  testatrix  obviously  contemplated  that  any  of  her  bonds  which 
were  to  be  set  apart  to  the  trust  fund  in  question  were  to  be  detached 
from  the  general  estate  at  the  earliest  convenience  of  the  administra- 
tion. In  every  common  sense,  and  clearly  in  the  sense  in  which  the 
bonds  were  received  in  the  Case  of  McLouth,  the  trustees  now  ac- 
counting received  the  bonds  in  qtfestion  from  the  estate. 

If  it  were  necessary  to  the  finding,  this  court  should  add  to  its  hold- 
ing that  the  will  in  this  case  affirmatively,  though  by  implication,  or- 
dained that  the  bonds  which  might  be  taken  into  the  trust  should  be 
carried  for  the  purpose  of  the  trust  at  their  market  value  at  the  time 
when  they  were  so  taken.  If  this  be  true,  the  testamentary  thought 
was  that  the  trust  of  $300,000  was  to  be  made  up  by  the  use  of  either 
one  or  both  of  two  methods  of  monetary  notation.  The  unit  of  one 
was  the  dollar  of  federal  currency.  The  unit  of  the  other  was  the 
dollar  of  market  value  of  the  bonds  at  the  moment  when  they  were 
taken  to  make  up  part  or  all  of  the  fund.  This  is  established  by  a 
fair  reading  of  the  will. 

By  the  use  of  these  bonds  the  fund  was  to  be  made  up;  the  bonds 
were  to  be  set  apart  to  the  fund  out  of  the  securities  in  which  the 
estate  was  invested  at  death ;  there  was  to  be  put  into  the  trust  fund 
such  portion  of  the  bonds  as  should  in  the  judgment  of  the  trustees 
be  worth  at  their  then  market  value  the  sum  at  which  they  were  taken 
into  the  fund ;  they  were  to  be  held  as  an  investment  of  the  portion 
of  the  fund  at  which  they  should  be  valued ;  they  were  to  be  held  at 
the  value  at  which  they  were  taken  for  such  time  as  might  be  wise,  and 
therefore  were  to  be  sold  if  expedient. 

The  provision  as  to  the  use  of  the  bonds  as  part  of  the  fund  could 
only  mean  that  the  fund  was  to  be  of  a  fixed  number  of  dollars,  to 
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which  cash  invested  should  contribute  as  many  dollars  as  there  were 
in  the  cash  so  employed  and  bonds,  if  used,  should  contribute  as  many 
dollars  to  the  fund  as  there  were  dollars  in  their  market  value.  Thus 
the  bonds  found  their  way  into  the  fund  by  force  of  the  will  as  surely 
as  if  they  had  been  specifically  bequeathed  in  trust,  and  their  assignment 
to  the  trust  fund  was,  through  the  act  of  the  donees  of  her  power, 
made  by  the  testatrix,  and  was  coupled  with  a  purpose  that  so  far 
as  their  market  value  would  serve  they  should  be  taken  in  the  place 
of  the  first  tentative  gift  of  $300,000  of  money. 

[5]  Where  the  fund  is  in  the  form  of  securities  specifically  be- 
queathed in  trust,  it  is  settled  that  there  can  be  no  sinking  fund,  un- 
less it  be  provided,  for  by  the  will.  Robertson  v.  De  Brulatour,  188 
N.  Y.  301,  315,  80  N.  E.  938.  If  there  be  any  reason  for  this  holding 
it  must,  at  least,  include  the  theory  that  the  testator  has  intended 
that  the  interests  of  all  beneficiaries  shall  be  measured  by  his  will  and 
be  limited  to  such  income  for  the  life  tenant  and  such  principal  for 
the  remainderman  as  will  naturally  flow  from  the  nature  of  the  se- 
curity which  the  testator  has  selected  for  their  benefit. 

Whatever  difiFerences,  here  immaterial,  there  may  be  between  a  spe- 
cific gift  of  securities  and  a  gift  of  a  principal  sum  to  be  made  up 
of  securities  left  by  the  testator  and  by  his  direction  used  in  solution 
of  the  fund  bequeathed,  there  is  no  reason  for  the  rejection  of  the 
sinking  fund  in  tfie  case  of  the  specific  gift  in  trust  which  is  not  equally 
applicable  to  the  specific  securities  when  by  force  of  the  testator's 
will  they  find  their  way  into  the  trust  fund.  In  each  instance  he  be- 
trays the  purpose  that  the  securities  shall  stand  as  the  fund  itself  from 
the  time  when  they  are  incorporated  into  it. 

A  further  ground  for  the  payment  in  full  of  the  income  upon  se- 
curities received  from  the  estate  is  suggested  in  New  York  Life  In- 
surance Co.  V.  Baker,  38  App.  Div.  417,  421,  56  N.  Y.  Supp.  618. 
There  the  opinion,  distinguishing  the  case  of  McLouth  v.  Hunt,  su- 
pra, says: 

*Tfae  case  differs  In  another  respect  also  from  the  present  one.  The  bonds 
were  held  by  thQ  testator  at  the  time  of  her  decease,  and  as  in  her  hands  the 
interest  on  the  bonds  would  be  considered  as  Income,  the  same  rule  might  be 
considered  to  apply  when  the  bonds  were  held  by  her  trustee." 

From  this  suggestion  it  is  apparent  that  when  the  testatrix  ex- 
pressly announced  that  some  of  the  bonds  upon  which  she  was  in  the 
habit  of  collecting  the  interest  and  regarding  it  as  income  on  the  in- 
vestment might  be  taken  into  the  trust  for  the  purpose  of  paying 
the  income  thereof,  she  meant  that  the  income  to  be  paid  by  the  trus- 
tees was  the  same  income  to  which  she  was  accustomed.  In  Matter 
of  Hunt,  121  App.  Div.  96,  105  N.  Y.  Supp.  696,  the  gift  in  trust 
was  of  all  the  real  and  personal  estate,  primarily  to  pay  to  the  dece- 
dent's children  the  "net  income  and  proceeds"  of  the  estate,  with  re- 
mainder over.  The  gift  of  the  trustees  was  qualified  by  these  words, 
"the  present  good  investments  to  remain."  Among  the  "present  good 
investments"  which  remained  were  bonds  of  the  sort  now  under  con- 
sideration. It  was  insisted  that  the  surrogate  had  erred  in  failing  to 
charge  the  accounting  trustee  with  the  depreciation  in  value  of  the 
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bonds  in  question,  and  the  action  of  the  surrogate  was  sustained.    The 
court  said: 

''These  bonds  were  securities  which  came  to  the  executors  as  part  of  their 
testator's  estate.  They  were  by  the  wUl  instructed  that  the  present  good 
investments'  were  to  remain.  No  question  is  made  as  to  the  merit  of  these  in- 
vestments, but  as  the  time  for  their  payment  approached  the  premium  grad* 
ually  decreased.  This  decrease  is  the  loss  in  value  complained  of.  This 
question  was  properly  disposed  of  by  the  8urrogate"*-^tlng  cases  discussed, 
supra. 

In  the  case  cited  the  court  did  not  look  for  a  specific  gift  in  trust, 
but  found  ample  ground  for  its  decision  in  the  naked  fact  that  the 
securities  were  of  the  testator  at  death,  and  were  held  in  trust  by 
the  permissive  direction  of  the  will.  Of  course,  the  decision  was  equiv- 
alent to  saying  that  the  trustee  would  have  erred  if  he  had  detached 
any  part  of  the  current  income  for  the  purpose  of  supporting  the  bonds 
against  any  waste  of  value. 

The  objection  which  provoked  this  discussion  is  sustained. 

Decreed  accordingly. 
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(89  Misc.  Rep.  43« 

SCHAIiLOCK  V.  WOOD  et  aL 

(Supreme  Court,  Appellate  Term,  First  Department    March  18,  1915.) 

1.  CouBTs  ^55>189 — Municipal  Goubt&— Amendmsnt  of  Judgment — Desig- 

nation OF  True  Name. 

Under  Code  Olv.  Proc.  |  1251,  made  applicable  to  the  Municipal  Ck)urt 
by  Municipal  Court  Act  (Laws  1902,  c  680)  §  20,  providing  that,  upon 
such  notice  to  a  judgment  debtor  as  the  court  may  direct,  any  court  other 
than  the  Supreme  Court  may  amend  a  judgment  by  designating  the  true 
name  of  a  party,  a  judgment  cannot  be  amended  by  notice  to  the  debtor, 
who  is  a  nonresident  of  New  York  City,  since  the  court  had  no  jurisdic- 
tion outside  the  city. 

[£2d.  Note.— For  other  cases,  see  Courts,  Cent  Dig.  {§  409,  412,  413, 
429,  458;    Dec.  Dig.  e=s»189.] 

2.  GouBTS  ^=»189 — ^Municipal  CJoubts — ^Ambndmxnt  of  JTudoment — ^Notice. 

Under  CJode  CJiv.  Proc.  §  1251,  made  applicable  to  the  Municipal  Court 
by  Municipal  Court  Act,  §  20,  proriding  that  the  name  of  a  judgment 
debtor  may  be  amended  on  notice  to  the  debtor,  a  notice  by  mall  to  a 
debtor,  addressed  in  a  name  other  than  the  one  stated  in  the  applica- 
tion for  amendment  which  latter  is  the  correct  name,  is  of  no  effect 

[Ed.  Note.— For  other  cases,  see  Courts,  Cent.  Dig.  §§  409,  412,  413,  429, 
458;   Dec.  Dig.  <8=»189.] 

8.  Courts  ^=:»190 — Municipai.  Coubts — ^Appealable  OBnEBs — ^Amendment  of 
Judgment. 

An  order  amending  a  judgment,  by  designating  the  true  name  of  a 
debtor,  not  being  enumerated  in  Municipal  Court  Act,  §§  253,  256,  is  not 
appealable. 

[Ed.  Note. — For  other  cases,  see  Courts,  Dec.  Dig.  <5=s>190 ;  Appeal  and 
Brror,  Cent  Dig.  {  103.] 

Appeal  from  Municipal  Court,  Borough  of  the  Bronx,  Second  Dis- 
trict 

Action  by  William  Schallock,  by  Ernst  Schallock,  his  guardian  ad 
litem,  against  Samuel  Wood  and  Adolphine  Martens.  From  an  order 
denying  a  motion  to  vacate  an  order  amending  the  judgment,  defend- 
ant appeals.    Appeal  dismissed. 

Argued  February  term,  1915,  before  GUY,  PENDLETON,  and 
SHEARN,  JJ. 

Rockwood  &  McKelvey,  of  Saratoga  Springs  (George  H.  Stenacher, 
of  Saratoga  Springs,  of  counsel),  for  appellant. 

Morris  Grossman,  of  New  York  City,  for  respondent. 

GUY,  J.  The  material  facts  in  this  case  are  undisputed.  The 
plaintiff  began  an  action  in  the  Municipal  Court;  the  summons  con-  . 
taining  the  names  of  Samuel  Wood  and  Jane  Martin  as  defendants. 
The  summons  states  that  the  name  '*]^ne"  is  fictitious.  The  summons 
was  personally  served  upon  the  defendapt.  Whether  or  not  the  de- 
fendant Wood  appeared  is  not  shown,  nor  is  it  material,  as  the  mat- 
ters herein  concern  the  other  defendant  only.  Upon  the  day  of  trial 
the  name  of  the  defendant  "J^^i^^  Martin"  was  changed  to  "Adelina 
Martin,"  and  judgment  was  taken  against  her  by  default.  This  was 
in  December  1910.  In  December,  1913,  a  transcript  of  the  judgment 
was  filed  in  Saratoga  coimty,  N.  Y.,  in  which  county,  at  Saratoga 

^3»For  other  cases  wee  same  topic  A  KBT-NUMBEUl  In  all  Key-Numbered  Dicests  it  Indexes 
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Springs,  it  appears  the  defendant  had  taken  up  her  residence.  Sup- 
plementary proceedings  were  instituted  against  her,  and  the  plaintiff's 
attorney  swears  that  upon  such  examination  she  "admitted  that  her 
correct  name  was  Adolphine  Martens."  The  plaintiff's  attorney  there- 
upon made  an  application  for  and  obtained  an  order,  from  a  Mu- 
nicipal Court  justice  sitting  in  the  Second  district  of  the  Bronx,  re- 
quiring the  defendant  to  show  cause  at  a  time  therein  stated  "why  the 
name  of  the  judgment  debtor  should  not  be  amended,  so  as  to  read 
Adelina  Martin,  also  known  as  Adolphine  Martens." 

It  is  asserted  by  the  defendant,  and  not  disputed,  that  the  order 
to  show  cause  was  directed  as  follows : 

"Let  service  of  a  copy  of  these  papers,  by  mailing  the  same  to  the  above- 
named  defendant,  addressed  to  her  at  Saratoga  Springs,  Saratoga  county, 
New  York,  on  the  3d  day  of  February,  be  deemed  sufficient'* 

Defendant  also  asserts,  which  statement  is  not  disputed,  that  plain- 
tiff's attorney  made  such  service  only  by  inclosing  a  copy  of  the  order, 
addressed  to  '* Adelina  Martin,  Saratoga  Springs,  New  York."  The 
copy  was  never  received  by  defendant,  and  she  had  no  information 
regarding  it  until  several  months  after  an  order  had  been  entered  in 
the  Municipal  Court  amending  the  judgment  in  the  manner  requested 
by  the  plaintiff.  Immediately  upon  ascertaining  that  such  order  was 
entered  the  defendant  moved  to  vacate  it,  and  upon  denial  of  her  mo- 
tion appealed  from  the  order  refusing  to  vacate. 

[1,2]  There  can  be  no  question  but  that  the  defendant's  motion 
should  have  been  granted.  The  right  to  have  a  judgment  amended  by 
inserting  the  true  name  of  the  person  served,  either  before  or  after 
judgment,  is  well  settled.  Jacobson  v.  Semel  (Sup.)  129  N.  Y.  Supp. 
95,  affirmed  150  App.  Div.  925,  135  N.  Y.  Supp.  1119;  Com  v.  Heyms- 
feld,  75  Misc.  Rep.  478, 133  N.  Y.  Supp.  447.  But  the  right  to  amend  a 
judgment  under  the  circumstances  disclosed  in  this  case  is  attacked 
by  the  defendant,  and  we  think  successfully.  Plaintiff  claims  that  he 
has  complied  with  section  1251  of  the  Code  of  Civil  Procedure,  which 
is  made  applicable  to  Municipal  Courts  by  the  provisions  of  section  20 
of  the  Municipal  Court  Act,  and  is  not  excluded  from  application  to 
that  court  by  section  3347,  subd.  8,  C.  C.  P.  Section  1251  provides 
that: 

"Upon  such  notice  to  a  Judgment  debtor  as  the  court  may  direct  any  court 
other  than  the  Supreme  Court  may  order  that  any  judgment  heretofore  or 
hereafter  rendered  *  *  *  may  be  amended  so  as  to  designate  such  debtor 
by  his  name,"  etc. 

It  will  be  observed,  that  the  judgment  debtor  in  this  ca»e,  at  the 
time  the  judgment  against  her  was  sought  to  be  amended,  was  no 
longer  a  resident  of  the  city  of  New  York,  or  within  the  jurisdic- 
tion of  the  Municipal  Court,  which  is  limited  to  the  city  of  New  York. 
Section  9,  Municipal  Court  Act.  The  power  and  authority  of  the 
Municipal  Court  does  not  extend  beyond  the  city  of  New  York,  and 
service  of  process,  etc.,  outside  of  the  city,  gives  that  court  no  jurisdic- 
tion. The  order  under  consideration  cannot  be  deemed  an  ex  parte  or- 
der, as  the  Code  (section  1251)  requires  a  notice  to  be  given  before 
amendment  of  the  judgment  can  be  made.    Section  797  of  the  Code, 
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permitting  service  of  papers  in  certain  cases  by  mail,  has  no  application 
to  the  Municipal  Court,  as  it  is  expressly  excluded  by  section  3347,  subd. 
8,  of  the  Code.  It  may  also  be  said  that,  although  the  plaintiff's  attorney 
knew,  as  he  testified  in  his  affidavit,  that  defendant's  "correct  name 
was  Adolphinc  Martens,"  nevertheless  he  addressed  the  envelope  con- 
taining, the  copy  of  the  order  to  show  cause  to  "Adelina  Martin," 
which  name  was  not  the  name  of  the  defendant,  and  consequently  the 
mailing  to  the  name  of  a  person  other  than  the  defendant  was  of  no 
effect.  From  any  point  of  view,  the  order  amending  the  judgment 
was  granted  without  authority,  and  is  absolutely  void. 

[i]  Unfortunately,  however,  the  order  appealed  from  is  not  one 
of  those  orders  enumerated  in  sections  253,  256,  of  the  Municipal  Court 
Act,  and  is  therefore  not  appealable.  Leavitt  v.  Katzoff,  43  Misc. 
Rep.  26,  86  N.  Y.  Supp.  495 ;  Cohen  v.  Ridgewood  Shirt  Co.  (Sup.) 
84  N.  Y.  Supp.  188;  Spiegelman  v.  Union  R.  R.  Co.,  95  App.  Div. 
92,  88  N.  Y.  Supp.  478;  Seymour  v.  Feigl,  56  Misc.  Rep.  439,  107  N. 
Y.  Supp.  94;  Citv  of  N.  Y.  v.  Burns  (Sup.)  107  N.  Y.  Supp.  742. 
The  appeal  must  therefore  be  dismissed,  but  without  costs. 

Motion  to  dismiss  appeal  granted,  without  costs.  Motion  to  strike 
pages  12  and  13  from  defendant's  brief  is  also^ granted.    All  concur. 


ROBBSTBIBN  v.  FRANKLIN  SAVINGS  BANK. 

(Supreme  Court,  Appellate  Term,  First  Department    March  18,  1915.) 

Banks  and  Banking  ^e3»306 — Sayings  Bank — Forged  Obdbb — Neglioenob 
OP  Bank — Sufipiciency  of  Evidence. 

Eyidence  held  insofflcieiit  to  Justify  a  finding  for  defendant  savings 
bank.  In  an  action  against  it  for  payment  ot  plaintiff's  funds  on  a  forged 
order. 

[Ed.  Note. — For  other  cases,  see  Banks  and  Banking,  Gent  Dig.  i§  1165, 
1169.  118a-1188;    Dec  Dig.  «=>306.] 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Third  Dis- 
trict. 

Action  by  Clara  Robesteien  against  the  Franklin  Savings  Bank. 
Judgment  for  defendant,  and  plaintiff  appeals.  Reversed,  and  judg- 
ment entered  for  plaintiff. 

Argued  February  term,  1915,  before  GUY,  PENDLETON,  and 
SHEARN,  JJ. 

Leonard  McGee,  of  New  York  City  (John  T.  S.  Wade,  Jr.,  of 
New  York  City,  of  counsel),  for  appellant. 

Wilson  M.  Powell,  Jr.,  of  New  York  City,  for  respondent. 

PENDLETON,  J.  The  action  was  by  a  depositor  against  a  savings 
bank.  The  bank  had  paid  the  deposit  to  a  third  person,  who  presented 
the  bank  book  with  an  order  for  payment,  alleged  by  plaintiff  to  have 
been  forged.  The  by-laws  of  defendant,  of  which  plaintiff  had  notice, 
provided  that  the  bank  would  not  be  responsible  to  depositors  for  any 
fraud  practiced  upon  its  officers  by  presenting  the  bank  book  and  draw- 
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ing  money  without  the  depositor's  consent.  The  question  litigated  at 
the  trial  was  whether  defendant's  officers  were  gfuilty  of  negligence 
in  paying  on  the  forged  order.    The  court  found  for  defendant 

This  was  error.  The  testimony  as  to  the  comparison  made  of  the 
forged  signature  with  the  genuine  one  kept  in  the  bank  was  vague. 
An  inspection  discloses  a  considerable  difference  between  the  signa- 
tures. The  fact  that  the  man  presenting  the  order  said  he  could  not 
write  was,  in  connection  with  this  difference  in  appearance,  suspicious 
and  should  have  put  the  defendant  on  its  guard.  The  interlineations 
in  the  book  were  not  satisfactorily  explained.  If  the  book  was  pro- 
duced with  the  order,  why  was  the  entry  not  then  made,  or,  if  so,  why 
was  the  chaise  necessary? 

The  judgement  should  be  reversed,  and  judgment  entered  for  plaintiff, 
with  costs  in  both  courts.    All  concur. 


NICHOLSON  et  aL  v.  SPRAGUB  et  aL 

(Supreme  Court,  Appellate  Term,  First  Department    Marcb  18,  1916.) 

Action  ^=»27 — ^Nature  and  Fobm — Contbact  or  Tobt. 

A  complaint  alleging  that  a  company  knew  that  it  was  receiving  stock 
which  did  not  belong  to  It,  that  it  failed  to  notify  plaintiff  of  such  facts, 
that  It  converted,  withheld,  and  disposed  of  such  stock  to  its  own  use,  and 
that  defendsntB  bad  assumed  all  the  oorporate  liabilities  and  were  liable 
.  to  plaintiff  for  the  conversion,  set  out  an  action  in  tort  for  conversion; 
but  the  allegation  of  the  defendants'  asBompOofB  of  liabilities  meant  only 
that  they  assumed  the  corporation's  contractual  UabUities,  and  not  cnat 
they  assumed  liability  for  its  tortious  act,  and  hence  no  cause  of  action 
was  stated  against  defendants. 

[Ed.  Note. — For  other  cases,  see  Action,  Cent  Dig.  ||  160-195;    Dec. 
Dig.  <8=>27.] 

Appeal  from  City  Court  of  New  York,  Special  Term. 

Action  by  Angus  K.  Nicholson  and  Louis  L.  Winkelman,  copart- 
ners doing  business  under  the  firm  name  and  style  of  L.  L.  Winkelman 
&  Co.,  against  Charles  S.  Sprague  and  another.  From  an  order  over- 
ruling a  demurrer  to  the  complaint,  defendants  appeal.  Reversed,  and 
demurrers  sustained,  with  leave  to  plead  over. 

Argued  March  term,  1915,  before  LEHMAN,  HENDRICK,  and 
COHALAN,JJ. 

Lewis  Hopkins  Rogers,  of  New  York  City,  for  appellants. 
Leo  J.  Bondy,  of  New  York  City,  for  respondents. 

COHALAN,  J.  The  cause  of  action  stated  in  the  complaint  is  one 
for  money  damages,  and  the  defendants  demurred  to  it  on  these 
grounds :  (1)  That  the  court  had  no  jurisdiction  of  the  subject  of  the 
action ;  and  (2)  that  the  complaint  does  not  state  facts  sufficient  to  con- 
stitute a  cause  of  action. 

The  complaint  alleges  that  on  or  about  the  14th  day  of  October, 
1914,  a  corporation  known  as  the  Charles  S.  Sprague  Company,  stock- 
brokers, through  mutual  mistake  secured  400  shares  of  the  Jumbo 
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Extension  Mining  Company;  that  the  mistake  was  called  to  the  at- 
tention of  the  corporation  and  the  return  of  the  stock  demanded ;  that 
the  Charles  S.  Sprague  Company  refused  to  return  the  stock,  but,  on 
the  contrary,  retained  the  same,  and  converted  it  to  its  own  use,  to  the 
damage  of  the  plaintiffs  in  the  sum  of  $1,500;  that  thereupon  the  de- 
fendants assumed  all  the  liabilities  of  the  eorporation,  and  are  liable 
for  the  conversion  to  the  plaintiffs  herein.  The  plaintiffs  assert  that 
that  the  action  is  onie  in  law  to  recover  money,  and  that  no  equitable 
relief  is  sought.    The  court  at  Special  Term  stated : 

**If  this  were  an  action  in  tort,  in  my  opinion,  the  demurrer  would  liave  to 
be  sustained." 

We  are  of  the  opinion  that  the  complaint  sets  forth  sufficiently  a  clear 
tortious  act  of  the  Charles  S.  Sprague  Company,  which  in  no  way  con- 
nects the  individual  defendants  therewith ;  that  it  alleges  that  Charles 
S.  Sprague  Company  knew  it  was  receiving  stock  which  did  not  belong 
to  it;  that  it  wholly  failed  to  notify  the  plaintiff  of  said  fact;  and 
that,  knowing  said  fact,  the  Charles  S.  Sprague  Company  converted, 
withheld,  and  disposed  of  said  shares  of  stock  to  its  own  use.  A  com- 
plaint alleging  title  to  personal  property  in  the  plaintiffs,  under  a  prom- 
ise by  the  defendant  to  deliver  it  upon  demand,  and  a  demand  and  re- 
fusal, sets  out  an  action  in  tort  for  conversion.  Mclntyre  v.  Smathers, 
118  App.  Div.  776, 103  N.  Y.  Supp.  873. 

In  paragraph  III  it  is  alleged  that  the  defendants  took  over  the  assets 
of  Charles  S.  Sprague  Company  and  assumed  all  the  liabilities  of 
said  company.  This  can  mean  nothing  more  than  the  contractual  lia- 
bilities of  the  business.  It  does  not  mean  that  the  defendants  as-* 
sumed  the  liabilities  for  the  tortious  acts  of  Charles  S.  Sprague  Com- 
pany, and  the  complaint  does  not  so  allege. 

The  order  is  reversed,  with  $10  costs  and  disbursements,  the  de- 
murrer sustained,  with  $10  costs,  with  leave  to  the  plaintiffs  to  plead 
over  within  six  days,  upon  payment  of  the  costs  in  this  court  and  in 
the  court  below.    All  concur. 


(88  Misc.  Kep,  4M) 

LINDEBERG  et  al.  v.  HODGENS. 

(Supreme  Court,  Appellate  Term,  First  Department.    March  18,  1915.) 

1.  CONTBACTB   ^=7>319 — SUBSTANTIAL  PXEFOHMANCB — RbOOVBBT. 

In  an  action  to  recover  an  agreed  price  for  aUeged  completed  services 
by  architects,  negligence  In  the  performance  of  the  services,  irrespective 
of  the  amount  of  the  damages  thereby  caused,  did  not  defeat  the  entire 
cause  of  action,  slnee,  where  the  damage  from  such  negligence  was  sUght 
and  the  performanse  was  substantial,  the  plaintiff  might  recover  the 
agreed  price,  less  the  cost  of  supplying  the  defects. 

[Ed.  Note.— For  other  cases,  see  Contracts,  Cent.  Dig.  {§  1458,  1476, 
1477,  1479,  1498-1507;    Dec.  Dig.  «=5>319.] 

2.  CoNTBACTs   ^=:>328 — ^Nkoliobnt   Performance — Kecoupment   and   Coun- 

nSBCLAIK. 

An  architect,  who  under  his  contract  of  employment  assumes  the  duty 
of  supervision,  must  exercise  due  case  in  its  performance,  and  his  negll- 
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gence  gives  the  employer,  who  has  accepted  the  services,  a  cause  of  ac- 
tion for  damages,  as  a  matter  of  recoupment  and  counterclaim,  and  not 
as  a  defense  In  bar. 

[Ed.  Note.— For  other  cases,  ste  Ck>ntracts,  Gent  Dig.  §1  1571-15S4; 
Dec.  Dig.  «3=>328.] 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Ninth  Dis- 
trict. 

Action  by  Harrie  T.  Lindeberg  and  another  gainst  Thomas  M. 
Hodgens.  From  a  judgment  entered  on  a  verdict  for  defendant,  and 
from  an  order  denying  a  motion  for  a  new  trial,  plaintiffs  appeaL  Re- 
versed, and  judgment  directed  for  plaintiffs. 

See,  also,  148  N.  Y.  Supp.  153. 

Argued  February  term,  1915,  before  GUY,  PENDLETON,  and 
SHEARN,  JJ. 

C.  H.  &  J.  A.  Young,  of  New  York  City  (Albert  Ritchie,  of  New 
York  City,  of  counsel),  for  appellants. 

Blair  &  Rudd,  of  New  York  City  (Arthur  B.  King,  of  New  York 
City,  of  counsel),  for  respondent. 

PENDLETON,  J.  The  action  is  for  a  balance  alleged  to  be  due 
plaintiffs  as  architects  for  services  in  preparing  plans  and  superin- 
tendence of  certain  alterations  in  a  dwelling  house  for  defendant  for 
an  agreed  price  of  10  per  cent,  of  the  cost  and  disbursements.  The 
answer  alleged  negligence  on  plaintiffs'  part  in  superintendence,  by 
reason  whereof  inferior  work  and  materials  were  allowed  to  be  used, 
but  did  not  allege  any  specific  amount  as  or  for  damages. 

At  the  trial  plaintiffs  proved  the  agreement,  the  cost  of  the  work, 
their  disbursements,  the  completion  of  the  alterations,  the  issuing  of 
the  architects'  final  certificate,  and  that  defendant  had  thereafter  en- 
tered into  possession  of  the  dwelling,  resided  therein  with  his  family 
for  a  considerable  time,  and  paid  part  of  plaintiffs'  bill.  Thereupon 
plaintiffs  rested.  Evidence  on  behalf  of  the  defendant  was  then  ad- 
mitted over  plaintiffs'  objection,  claimed  to  show  certain  defects  in 
construction,  evidenced  by  shrinkage  of  woodwork  some  time  after  de- 
fendant had  taken  possession  of  the  premises,  and  in  other  ways,  due 
to  plaintiffs'  negligence  in  supervision.  No  evidence  was  given  of  any 
amount  of  damages  thereby  suffered  by  defendant. 

[1]  The  case  was  tried  throughout  over  plaintiffs'  repeated  objec- 
tions, on  the  theory  that,  in  an  action  to  recover  an  agreed  price  for 
alleged  completed  services,  negligence  by  plaintiffs  in  the  performance 
of  the  services,  irrespective  of  the  amount  of  damage  thereby  caused, 
defeats  the  entire  cause  of  action,  and  evidence  by  plaintiffs  to  show 
the  small  amount  of  damage  was  excluded.  This  was  error.  Other- 
wise negligence,  however  innocuous,  would  defeat  a  recovery,  no  mat- 
ter how  extensive  or  otherwise  meritorious  the  services  may  have 
been.  Turner  v.  Kouwenhoven,  100  N.  Y.  115,  2  N.  E.  637.  The 
ruling  was  error,  whether  considered  from  the  point  of  view  of  an 
action  on  the  theory  of  substantial  performance,  in  which  case  the 
plaintiff  recovers  the  amount  of  the  contract,  less  the  cost  of  supplying 
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the  dtfects  (Crouch  ct  al.  v.  Gutmann,  134  N.  Y.  45,  31  N.  E.  271,  30 
Am.  St.  Rep.  608;  Fuchs  v.  Saladino,  133  App.  Div.  710,  118  N.  Y. 
Supp.  172;  Greenberg  v.  Lvimb,  129  N.  Y.  Supp.  182),  or  that  plain- 
tiffs' negligence  gave  defendant  an  independent  cause  of  action  to  be 
set  up  by  counterclaim  where  damages  must  be  alleged  and  proved. 

[2]  An  architect,  where  supervision  is  part  of  the  duties  assumed 
by  him  under  the  contract  of  employment,  is  bound  to  exercise  due 
care  in  the  performance  of  such  duty  and  negligence  on  his  part  gives 
the  employer  a  cause  of  action  for  damages.  Clinton  v.  Boehm,  139 
App.  Div.  73, 124  N.  Y.  Supp.  789;  Straus  v.  Buchman,  96  App.  Div. 
270,  89  N.  Y.  Supp.  226;  Petersen  v.  Rawson,  34  N.  Y.  370.  Such  a 
cause  of  action  is  matter  of  recoupment  and  counterclaim,  and  not  mat- 
ter of  defense  in  bar.  Deeves  v.  Manhattan  Ins.  Co.,  195  N.  Y.  324, 
88  N.  E.  395.  In  Nichols  v.  Dusenbury,  2  N.  Y.  283,  at  page  286,  the 
court  says : 

''The  plea  is  relied  on  by  way  of  recoupment  But  that  is  a  matter  whlcb 
is  never  pleaded  in  bar.  It  is  in  the  natare  of  a  cross-action.  The  right  of 
the  plaintlfl  to  sne  is  admitted ;  bnt  the  defendant  says  he  has  been  injured 
by  the  breach  of  another  branch  of  the  same  contract  on  which  the  action  is 
foxmded,  and  claims  to  stop,  cut  off,  or  keep  back  so  much  of  the  plaintiff's 
damages  as  will  satisfy  the  damages  which  have  been  sustained  by  the  defend- 
ant If  such  a  matter  could  be  pleaded  in  bar  of  the  action,  it  would  be 
necessary,  to  aver  that  the  defendant's  damages  exceeded,  or  were  at  the 
least  equal  to  those  due  to  the  plaintiff;  for  otherwise  the  plea  would  not 
answer  the  whole  action,  and  would  be  bad  for  that  reason.  But  it  is  not 
a  case  for  pleading  in  bar  under  any  circumstances.*' 

In  Clark  v.  Pemoline  Chemical  Co.  (Super.  N.  Y.)  5  N.  Y.  Supp. 
190,  it  was  held  that  negligence  in  the  performance  of  services  is  no 
defense  to  an  action  for  services  rendered.  The  only  remedy  of  the 
employer  in  such  case  is  to  recoup  the  damages  sustained  by  him. 
Defendant  in  the  case  at  bar  having  accepted  the  alterations  and  taken 
possession,  the  services  had  been  terminated,  and  all  that  survived 
was  a  liability  for  any  damages  resulting  from  negligence.  As  was 
pointed  out  in  Turner  v.  Kouwenhoven,  100  N.  Y.  115,  2  N.  E.  637, 
actions  for  an  unlawful  discharge,  where  negligence  in  performance 
by  plaintiff  is  set  up  as  a  defense,  are  not  analogous.  In  the  sam« 
category,  as  was  shown  in  Deeves  v.  Manhattan  Ins.  Co.,  195  N. 
Y.  324,  88  N.  E.  395,  are  actions  for  refusal  to  accept  and  pay, 
such  as  Vassear  v.  Livingston,  13  N.  Y.  248.  In  actions  by  brokers 
and  attorneys,  fraud  and  bad  faith  are  matters  of  defense  and  defeat 
the  entire  cause  of  action.  Dickinson  v.  Tysen,  209  N.  Y.  395,  103  N. 
E.  703;  Chatfield  v.  Simonson  et  al.,  92  N.  Y.  209;  Abel  v.  Disbrow, 
15  App.  Div.  536,  44  N.  Y.  Supp.  573 ;  Norman  v.  Reuther,  25  Misc. 
Rep.  161,  54  N.  Y.  Supp.  152 ;  Nichols  v.  Greenstreet,  71  Misc.  Rep. 
196,  130  N.  Y.  Supp.  843.  But  this  is  on  the  ground  that  willfully 
dishonest  service  in  such  cases,  where  trust  and  confidence  is  imposed, 
is  no  service  at  all  in  the  eye  of  the  law.  Dishonesty  stands  on  a  dis- 
tinctiy  different  basis  from  negligence.  Turner  v.  Kouwenhoven,  100 
N.  Y.  115,  2  N.  E.  637;  Clark  v.  Pemoline  Chemical  Co.,  (Super.  N. 
Y.)  5  N.  Y.  Supp.  190.  In  N.  Y.  &  N.  H.  Sprinkler  Co.  v.  Andrews, 
38  App.  Div.  56,  55  N.  Y.  Supp.  1020,  the  defects  were  so  serious  and 
radical  as  to  affect  the  whole  character  of  the  work. 
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The  facts  proven  not  constituting  a  defense,  plaintiffs'  motion  to 
direct  a  verdict  should  have  been  granted. 

Judgment  reversed,  and  judgment  directed  for  plaintiffs  for  amount 
claimed,  with  costs  in  both  courts.    All  concur. 


(89  MiBC.  Rep.  444) 

PASIN8KT  et  aL  v.  METROPOLITAN  NEWS  CO.  et  aL 
(Supreme  CJourt,  AppeUate  Term.  First  Department    March  18,  1915.) 

1.  Appeai.  and  Ebbor  ^=>105,  123 — Decisions  Revikwablb— Refusal  to  Dis- 

miss Complaint. 

No  appeal  lies  from  a  "ruling"  by  the  trial  court,  nor  from  the  "finding 
of  the  jury/'  nor  from  an  order  refusing  to  dismiss  the  complaint. 

[Ed.  Note. — For  other  cases,  see  Appeal  and  Error,  Cent  Dig.  §§  717- 
723,  875-881 ;   Dec.  Dig.  <g=>105,  123.] 

2.  CouBTS  ^=»190 — New   Yobk  Municipal  CJourt— Appeal — ^DEcisioNa  Ap- 

pealable— Refusal  to  Vacate  Obobb. 

An  order  of  the  New  York  Municipal  Court,  refusing  to  vacate  an  order 
setting  aside  a  verdict  and  the  judguAent  entered  thereon,  was  not  ap- 
pealable, as  it  is  not  one  of  the  orders  enumerated  in  Municipal  Conrt 
Act  (Laws  1902,  c.  580)  §§  253-256. 

[Ed.  Note. — ^For  other  cases,  see  Courts,  Dec.  Dig.  ^=>190;  Appeal  and 
Error,  Cent  Dig.  %  108.] 

8.  New  Tbial  «=5>70— Evidence — Sufficienct. 

In  an  action  tried  on  the  issue  whether  defendant  was  a  hold-over  un- 
der a  lease  made  with  plaintiffs'  testator,  and  thereby  became  liable  for 
rent  for  certain  months  at  a  certain  rental,  where  the  charge  on  the 
question  of  fact  was  clear,  and  there  was  no  exception  thereto,  and  where 
the  evidence  sustained  the  verdict  for  plaintiffs,  an  order  setting  aside 
the  verdict  was  erroneous. 

[Ed.  Note.— For  other  cases,  see  New  Trial,  Cent  Dig.  |f  142, 143;  Dec. 
Dig.  <S=»70.] 

4,  New  Titux  ^»68 — Gbounds — ^Evidbnoi — Sutfioibnot. 

In  such  action,  "the  Indiscriminate  use  by  witnesses  of  the  'MetropoU- 
tan  Newspaper  Company'  when  the  'Metropolitan  News  Company*  Is 
meant,"  etc.,  afforded  no  reason  for  setting  aside  a  verdict  for  plain- 
tiff, where  those  terms  were  fully  and  clearly  expressed  in  the  charge. 

[Ed.  Note.— For  other  cases,  see  New  Trial,  Cent.  Dig.  H  135-140 ;  L>ec. 
Dig.  <@=>68.] 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Seventh  Dis- 
trict. 

Action  by  Rachel  Pasinsky  and  another,  as  executors  of  Henry  Pa- 
sinsky,  against  the  Metropolitan  Nev^s  Company  and  others.  Verdict 
and  judgment  for  plaintiffs  against  defendant  News  Company  were 
set  aside.  From  an  order  refusing  to  vacate  the  former  order,  plain- 
tiffs appeal,  and  the  defendant  News  Company  cross-appeals.  Re- 
versed, and  judgment  reinstated,  on  plaintiffs'  appeal,  and  defendants' 
appeal  dismissed. 

Argued  February  term,  1915,  before  GUY,  PENDLETON,  and 
SHEARN,  JJ. 

S.  Leighton  Frooks,  of  New  York  City,  for  plaintiffs. 
Salem  &  Lesser,  for  defendant  Metropolitan  News  Co. 

^=»For  other  cases  see  same  topic  ft  KBY-NUMBBR  in  all  Key-Numbered  Digests  ft  Indexes 
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GUY,  J.  There  are  cross-appeals  in  this  case.  The  plaintiffs  ap- 
peal from  an  order  dated  April  20,  1914,  setting  aside  a  verdict  of  a 
jury  rendered  on  April  8,  1914,  in  favor  of  the  plaintiffs  against  the 
defendant  News  Company,  and  also  from  an  order  entered  April  28, 
1914,  which  denied  a  motion  to  set  aside  and  vacate  the  order  of  April 
20,  1914.  The  defendant  News  Company  appeals  from  "the  ruling  of 
the  court  on  the  trial  of  the  above-entitled  action  on  the  8th  day  of 
April,  1914,  denying  the  defendant  Metropolitan  News  Company's 
motion  for  the  dismissal  of  the  complaint,  both  after  the  plaintiffs'  case 
and  at  the  end  of  the  trial,  and  from  the  finding  of  the  jury  on  said 
day,  and  from  the  order  of  April  20,  1914,  in  the  respect  that  it  fails 
to  dismiss  the  complaint." 

[1]  As  to  the  defendant  News  Company's  appeal,  it  must  be  dis- 
missed. No  appeal  will  lie  from  a  "ruling"  made  by  a  trial  court,  nor 
from  the  "finding  of  the  jury,"  nor  from  an  order  denying  a  motion  to 
dismiss  a  complaint  If  there  had  been  a  judgment  of  dismissal  en- 
tered, or  if  the  judgment  in  this  action  had  not  been  vacated  by  the 
order  of  April  28,  1914,  from  which  plaintiffs  appeal,  the  defendant 
could  have  appealed  from  such  judgment,  and  brought  up  for  review 
any  ruling  of  the  court,  the  finding  by  the  jury,  or  the  denial  of  its 
motion  to  dismiss  the  complaint.  The  judgment  entered  in  favor  of 
the  plaintiflF  having  been  vacated,  the  appeal  of  the  defendant  from 
the  several  acts  stated  in  its  notice  of  appeal  will  not  lie. 

[2]  The  plaintiffs'  appeal  from  the  order  of  April  28,  1914,  which 
denied  their  motion  to  vacate  the  order  of  April  20,  1914,  must  also 
be  dismissed,  as  no  appeal  will  lie  from  an  order  denying  a  motion  to 
vacate  an  order,  which  sets  aside  a  verdict  and  vacates  a  judgment  en- 
tered thereon,  as  it  is  not  one  of  the  orders  enumerated  in  sections 
253-256  of  the  Municipal  Court  Act. 

This  leaves  only  the  plaintiffs'  appeal  taken  from  the  order  of  April 
20,  1914,  which  set  aside  the  verdict  of  the  jury,  to  be  considered. 
The  plaintiffs  claim  that  this  order  should  be  reversed  upon  two 
grounds,  as  follows :  First,  that  a  motion  to  set  aside  the  verdict  was 
made  and  denied  at  the  time  of  its  rendition,  and  that  the  power  of  the 
court  was  thereby  exhausted,  and  that  therefore  the  order  of  April 
20,  1914,  which  set  aside  the  verdict,  was  without  authority;  and, 
second,  that  the  verdict  of  the  jury  was  justified  by  the  evidence,  and 
the  setting  aside  of  the  same  was  a  usurpation  of  the  powers  of  the 
jury,  who  are  the  sole  triers  of  the  issues  of  fact. 

As  to  the  first  ground  urged,  the  record  does  not  support  plaintiffs' 
contention.  The  action  was  brought  against  the  News  Company  and 
two  other  defendants  as  copartners,  named  Morris  Eisenman  and  Meyer 
A.  Rosen.  The  case  was  tried  before  a  jury  on  April  8,  1914.  At 
the  close  of  plaintiffs'  case,  the  court  below  dismissed  the  complaint 
as  to  Eisenman  and  Rosen,  and  put  the  defendant  News  Company  on 
its  defense.  After  the  verdict  was  rendered,  the  minutes  of  the  trial 
show  that  the  defendant  moved  to  set  aside  the  verdict,  which  motion 
the  court  took  under  advisement  and  reserved  its  decision.  There  is 
an  undated  and  unsigned  indorsement  upon  the  summons  as  follows: 
"Motion  to  set  aside  verdict  denied" — from  which  the  word  "denied" 
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is  erased.  This  indorsement  has  no  effect  as  an  order,  and  in  the  light 
of  the  statement  made  in  the  minutes,  as  before  stated,  furnished  no 
ground  for  plaintiffs'  claim  that  the  motion  to  set  aside  the  verdict  was 
first  denied  on  April  8th,  and  subsequently  granted  on  April  20th, 
upon  an  ex  parte  application  made  by  the  defendant  News  Company. 

[3]  As  to  the  second  ground  urged  by  plaintiffs  for  a  reversal  of 
the  order  of  April  20th,  it  is  well  founded.  After  the  elimination  of  the 
defendants  Eisenman  and  Rosen  from  the  case,  the  issue  tried  was 
whether  or  not  the  News  Company  was  a  hold-over  under  a  lease  made 
by  it  with  the  plaintiffs'  testator,  and  thereby  became  liable  for  rent 
for  the  months  of  November  and  December,  1913,  and  January,  1914, 
at  a  rental  of  $25  per  month,  as  claimed  by  plaintiffs,  and  for  which  the 
plaintiffs  had  a  verdict.  This  was-  purely  a  question  of  fact.  The 
court  below  so  charged  the  jury,  to  which  charge  neither  side  excepted'. 
His  charge  upon  that  question  was  clear  and  explicit,  as  follows : 

"In  order  to  establish  the  plaintiffs*  case,  he  has  to  convince  you  and  satisfy 
you  that  the  holding  over,  if  there  was  any  holding  over,  or  an  occupation 
under  a  holding  over«  was  had  by  the  corporation,  and  by  nobody  else.  If 
he  does  that,  he  is  entitled  to  a  verdict  of  $75.  If  he  does  not,  and  you  come 
to  the  conclusion  that  these  premises  were  held,  not  by  the  corporation,  but 
were  held  by  the  individuals,  Goldberg  and  Eisenman,  why  then  yon  wiU 
bring  in  a  verdict  for  the  defendant  That  is  all  there  is  to  the  case.  The 
question  is  whether  they  held  over,  or  whether  the  corporation  held  over  or 
not — occupied  these  premises  or  not — for  the  month  of  November;  and  the 
rent,  of  course,  it  is  conceded  that  they  liave  not  paid  any  rent  for  the  months 
of  November,  December,  and  January.  They  are  suing  for  those  three  months, 
and  the  burden  is  on  the  plaintiffs  to  establish  that  the  corporation  was  the 
hold-over.  If  he  has  successfully  carried  that  burden,  if  he  satisfies  you  that 
this  is  the  actual  condition,  that  this  corporation  did  hold  over,  and  occupied 
these  premises,  then  he  would  be  entitled  to  a  verdict  If  you  do  not  beUeve 
that  to  be  the  true  state  of  facts,  and  that  Goldberg  and  the  other  man  held 
over,  why  then  the  plaintiff  will  have  to  seek  other  reUef  in  a  different  ac- 
tion," 

There  was  sufficient  evidence  to  sustain  the  finding  of  the  jury,  and 
there  was  nothing  in  the  record  to  give  any  inference  that  the.  verdict 
was  rendered  under  the  influence  of  prejudice  and  partiality.  No 
requests  to  charge  were  denied,  and,  as  before  stated,  no  exceptions 
to  the  charge  were  made. 

[4]  The  statement  of  the  trial  justice  that  "the  indiscriminate  use 
by  witnesses  of  the  Metropolitan  Newspaper  Company,  when  the 
Metropolitan  News  Company  is  meant,"  etc.,  furnished  no  good  rea- 
son for  setting  aside  the  verdict,  as  those  terms  were  fully  and  clearly 
explained  by  the  justice  in  his  charge,  and  their  application  made  plain 
to  the  jury. 

Order  reversed,  with  costs,  and  verdict  and  judgment  reinstated,  with 
icosts.  Plaintiffs'  appeal  from  order  of  April  28,  1914,  dismissed,  with- 
out costs.    Defendants'  appeal  dismissed,  without  costs.    All  concur. 
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OLINER  et  al.  y.  GOLDBNBEBO  et  aL 

(Supreme  Court,  Appellate  Term,  First  Department    March  17,  1915.) 

L  Bills  and  Notes  ^s»4S9 — Action — Issues  and  Evidence. 

In  a  suit  on  a  check,  made  to  the  order  of  one  of  defendants  and  cashed 
by  plaintiff,  against  the  maker,  who  had  subsequently  stopped  payment, 
and  who  interpleaded  the  employer  of  the  payee  and  paid  the  fund  into 
court,  in  which  a  supplementary  complaint  against  such  employer  sought 
an  adjudication  that  the  fund  belonged  to  the  plaintiff,  and  where  the 
employer  answered  that  the  money  represented  by  the  check  had  been 
converted  from  him  by  the  payee  and  sought  an  adjudication  of  owner- 
ship, the  employer's  deposition  relating  to  the  embezzlement  was  ad- 
missible. 

[Ed.  Note.— For  other  cases,  see  Bills  and  Notes,  Gent  Dig.  {§  1587- 
1642;   Dec.  Dig.  <g=»489.] 

Z,  Appeal  and  Esbob  ^s»1178 — ^Misappbehbnbion  or  Pleadings  and  Issitss 
—New  Tbial. 

In  such  suit,  a  trial  in  part  as  though  the  issue  presented  was  con- 
trolled by  the  law  affecting  negotiable  instruments,  and  as  involving  the 
issue  as  to  whether  the  holder  of  the  check  was  a  holder  in  due  course, 
was  a  misapprehension  of  the  issue  of  ownership  of  the  fund,  so  that 
there  could  not  have  been  a  fair  trial,  and  a  new  trial  would  be  granted. 

[Ed.  Note. — For  other  cases,  see  Appeal  and  Error,  Cent  Dig.  §§  4604- 
4620;    Dec.  Dig.  <&=>1178.] 

Appeal  from  City  Court  of  New  York. 

Action  by  Saul  Oliner  and  others  against  Benjamin  Goldenberg  and 
another,  in  which  Herman  Gronich  and  Isaac  Gronich,  doing  business 
as  Herman  Gronich  &  Co.,  were  impleaded.  Judgment  of  the  City 
Court  for  defendants  was  affirmed,  and  plaintiffs  apply  for  reargument, 
or  for  leave  to  go  to  the  Appellate  Division.  Reversed,  and  new  trial 
granted. 

Argued  January  term,  1915,  before  GUY,  BIJUR,  and  GA VE- 
GAN, JJ.   ' 

Lind  &  Pfeiffer.  of  New  York  City  (Alfred  D.  Lind,  Alexander 
Pfeiffer,  and  Max  Frank,  all  of  New  York  City,  of  counsel),  for  appel- 
lants.   Morris  Cukor,  of  New  York  City,  for  respondents. 

BIJUR,  J.  PlaintiflFs  originally  sued  as  holders  of  a  check  for  $1,- 
785.62,  dated  March  17,  1913.  made  by  Knauth,  Nachod  &  Kuhne  to 
the  order  of  "Benjamin  Goldenberg,  S.  S.  Pretoria,  Ellis  Island." 
Goldenberg  indorsed  it  to  one  Nussbaum,  and  Nussbaum  on  the  same 
day  brought  and  indorsed  it  to  plaintiffs,  who  are  brokers.  Plaintiffs 
cashed  the  check  and  put  it  through  their  bank.  Meanwhile  Knauth, 
Nachod  &  Kuhne,  had  stopped  payment,  on  the  ground  that  they  had 
been  notified,  subsequent  to  the  time  when  plaintiffs  cashed  the  check, 
that  Goldenberg  had  stolen  this  money  from  his  employers,  Gronich  & 
Co.  in  Austria.  Plaintiffs  then  sued  Knauth,  Nachod  &  Kuhne  on 
the  check.  Thereupon  Knauth,  Nachod  &  Kuhne  sought  and  obtained 
an  order  of  interpleader  whereby  the  two  Gronichs  were  substituted 
as  defendants  in  their  place.  Knauth,  Nachod  &  Kuhne  were  per- 
mitted to  pay  into  court  the  amount  of  the  check,  and  were,  on  such 
payment,  discharged  from  all  further  liability.    Thereafter  a  supple- 

e=>For  other  cases  see  same  topic  A  KEY-NUMBER  In  all  Key-Numbered  Digests  ft  Indexes 
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mentary  complaint  was-  served  upon  the  Gronichs,  pursuant  to  the  or- 
der. The  complaint  recites  the  mailing  and  cashing  of  the  check,  the 
interpleader,  and  the  deposit  of  the  money  by  Kuauth,  Nachod  & 
Kuhne.    Its  first  demand  of  judgment  reads : 

**Tliat  this  court  adjudicate  that  the  fund  deposited  ♦  •  •  is  properly 
the  fund  of  the  plaintiffs." 

The  substituted  defendants,  the  Gronichs,  served  their  "amended 
answer,"  which,  inter  alia,  recites: 

"(5)  That  the  $1,786.62,  mentioned  in  said  supplemental  complaint  and  rep- 
resented by  the  check  therein  described,  was  and  is  a  part  of  said  moneys 
•    ♦    ♦    converted    •    •    ♦    by  the  said  Benjamin  Goldenberg." 

The  prayer  for  judgment  in  the  answer  is : 

"That  this  court  adjudge  that  the  fund  deposited  •  ♦  ♦  la  the  prop- 
erty of  Herman  Gronich  and  Isaac  Gronich." 

Notwithstanding  this  condition  of  the  pleadings,  it  seems  plain  from 
the  record,  the  briefs  of  counsel,  and  the  arguments  that  have  taken 
place  before  us,  that  the  case  was  tried  at  least  in  part  as  though  the  is- 
sue presented  were  one  to  be  governed  primarily  by  the  law  affecting 
negotiable  instruments. 

At  the  outset  of  the  trial,  it  was  stipulated  that  the  court  should  first 
try  out  the  issue  whether  the  Oliners  were  holders  of  the  check  in  due 
course,  and  that,  if  the  finding  be  that  they  were  not,  a  subsequent 
date  should  be  set  to  hear  evidence  as  to  the  embezzlement  of  the  fund, 
such  evidence  to  consist  of  depositions  which  had  not  yet  arrived  from 
Austria.  While  the  suggestion  to  determine  first  whether  the  Oliners 
were  holders  of  the  check  in  due  course  might  have  been  a  practical 
one,  because  the  only  circumstances  upon  which  could  be  predicated 
constructive  notice  to  the  plaintiffs  concerning  the  irregularity  of  the 
transaction  and  the  theft  of  the  fund  were  those  surrounding  plain- 
tiffs' acquisition  of  the  check,  nevertheless  that  does  not  seem  to  have 
been  the  purpose  of  the  parties,  nor  the  imderstanding  of  the  learned 
court  below,  because,  at  the  close  of  the  hearing  concerning  the  check, 
the  judge  declared  that  there  should  be  a  judgment  for  the  defendants. 

[1]  At  a  subsequent  hearing,  further  evidence  on  behalf  of  plain- 
tiffs was  given,  and  defendants'  counsel  then  offered  the  depositions 
from  abroad.  To  these  plamtiffs'  counsel  interposed  the  "omnibus  ob- 
jection" that  the  testimony  on  the  question  whether  the  fund  deposited 
had  been  embezzled,  was  ''incompetent,  irrelevant,  and  immaterial 
and  not  binding  upon  the  plaintiffs,"  although,  as  I  have  shown  above, 
under  the  pleadings,  properly  interpreted,  that  objection  was  utterly  in- 
appropriate, because  the  question  of  the  embezzlement  was  one  of  the 
most  material  points  at  issue. 

[2]  Again,  even  on  the  argument  of  this  appeal,  there  was  an  ex- 
tensive discussion  of  the  point  that  when  the  Oliners  acquired  the 
check  there  was  no  infirmity  in  the  instrument  itself.  This  point, 
however,  while  highly  important,  had  the  action  been  upon  the  instru- 
ment alone,  is  practically  without  significance  in  the  determination  of 
the  just  ownership  of  the  fund  in  court.  It  may  be  that  the  record  con- 
tains sufficient  evidence  to  sustain  the  finding  that  the  circumstances 
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where  such  as  to  have  put  the  Oliners  upon  notice  arid  inquiry,  and  that 
reasonable  inquiry  would  have  developed  the  fact  that  Goldenberg,  the 
payee,  was  then  detained  at  Ellis  Island  for  deportation  ona  charge  of 
having  stolen  moneys  abroad ;  but,  as  the  pleadings  stand,  that  is  really 
the  chief,  if  not  the  only,  issue  in  the  case,  and  I  do  not  think  that  it 
was  clearly  apprehended  by  counsel  nor  adequately  presented  to  the 
learned  court  below.  In  other  words,  the  record  discloses  that  the  trial 
proceeded  either  upon  an  incorrect  theory,  or  upon  two  theories  which 
were  not  clearly  distinguished ;  the  result  being  that,  in  my  mind,  there 
has  not  been  a  fair  trial,  due  solely  to  misapprehension,  and  that  the 
case  should,  in  the  interest  of  justice,  be  tried  anew.  As  these  consid- 
erations have  now  been  developed  upon  an  informal  rehearing  granted 
by  this  court,  I  advise  that  the  judgment  be  reversed,  and  a  new  trial 
granted,  without  costs  to  either  party  as  against  the  other. 

Judgment  reversed,  and  a  new  trial  granted,  without  costs  to  either 
party  as  against  the  other.    All  concur. 


WARD  et  aL  v.  UNION  TRUST  CO.  OF  NEW  YORK,    (No.  6882.) 

(Supreme  Court,  Appellate  Division,  First  Department    Bdarch  12,  1915.) 

.  Contracts  «ss»328-*AonoN8— Dbfbnws. 

Defendant  sued  on  a  contract  may,  without  obtaining  a  decree  an- 
nulling It,  defend  on  the  ground  that  his  signature  was  Induced  by  fraud, 
or  that  the  contract  was  for  any  reason  void  as  for  want  of  considera- 
tion or  failure  of  deUvery. 

[Ed.  Note.— For  other  cases,  see  Contracts,  Cent.  Dig.  H  1571-1584; 
Dec.  Dig.  «=:»328.] 

.  BviDSMcs  ^s»429--Wbittbk  Cohtbaczs—Pabol  Evsdbnos  of  Invalidity. 

In  an  action  at  law  based  on  a  contract  In  writing,  the  defendant  may 
show  that  there  is  no  contract  In  fact,  because  the  minds  of  the  parties 
never  met  In  executing  the  writing  as  pleaded. 

[Ed.  Note.— For  other  cases,  see  Evidence,  Cent.  Dig.  §{  19«)-1971,  1973. 
1974;  Dec.  Dig.  <GS3>429.] 
,  Trial  ^s9»3 — Se^ahatb  Issues. 

In  an  action  on  a  lease,  where  defendant  admits  the  execution  of  the 
lease  and  pleads  as  a  separate  defense,  and  "by  way  of  counterclaim," 
that  by  negotiations  preliminary  to  the  lease  it  was  agreed  that  the  les- 
see was  to  pay  the  taxes  only  for  certain  years  named,  and  that  by  mutual 
mistake  the  lease  imperfectly  deseribied  the  common  intent  of  the  par- 
ties, and  prays  for  reformation  to  provide  specifically  that  the  lessee  was 
only  to  pay  the  taxes  as  set  up  in  the  counterclaim,  a  motion  by  plaintiff 
for  an  order  directing  a  separate  trial  of  the  equitable  issues  presented 
by  the  counterclaim  was  improperly  denied. 

[Ed.  Note. — For  other  cases,  see  Trial,  Cent.  Dig.  Si  6,  7;   Dec.  Dig. 
^3 


Appeal  from  Special  Term,  New  York  County. 

Action  by  J.  Langdon  Ward  and  others,  as  trustees,  against  the 
Union  Trust  Company  of  New  York.  From  an  order  denying  their 
motion  for  a  separate  trial  of  the  issues  arising  on  a  counterclaim 
pleaded  by  defendant,  plaintiffs  appeal.    Order  reversed. 

Argued  before  INGRAHAM,  P.  J.,  and  McLAUGHLIN, 
LAUGHLIN,  CLARKE,  and  SCOTT,  JJ. 
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W.  K.  Post,  of  New  York  City,  for  appellants. 
Wolcott  G.  Lane,  of  New  York  City  (Charles  A.  Sawyer,  of  New 
York  City,  on  the  brief),  for  respondent. 

LAUGHLIN,  J.  This  is  an  action  on  a  lease  in  writing  and  un- 
der seal,  executed  on  the  2d  day  of  December,  1908,  by  the  then  trus- 
tees under  the  will  of  the  plaintiffs'  testatrix  to  the  Plaza  Bank,  by 
which  they  leased  to  the  bank  the  premises  known  as  Nos.  2  and  4 
West  Fifty-Eighth  street,  in  the  borough  of  Manhattan,  New  York, 
for  a  term  commencing  at  noon  on  the  1st  day  of  May,  1909,  and 
ending  at  the  same  hour  on  the  1st  day  of  May,  1914.  The  defendant 
succeeded,  by  merger,  to  the  rights  and  obligations  of  the  Plaza  Bank 
under  said  lease,  on  the  22d  day  of  December,  1911.  It  is  provided 
in  the  lease  that  the  lessee  should  pay  the  rent  reserved  and  "pay  and 
discharge  all  annual  taxes  as  shall  during  said  term  be  ihiposed  on  said 
premises  hereby  demised,  as  soon  as  they  become  due  aiid  payable.'" 
The  plaintiffs  allege  that  the  annual  taxes  for  the  year  1914,  aggre- 
gating $10,235,  were  duly  imposed  upon  the  premises  on  the  27th  day 
of  March,  1914,  and  that  one-half  thereof  became  due  and  payable 
on  the  1st  day  of  May,  1914,  at  half  past  9  o'clock  in  the  forenoon^ 
"and  the  other  half  of  the  said  taxes  became  payable  at  the  same 
time,"  and  that  defendant  has  failed  and  refused  to  pay  the  same,  or 
any  part  thereof;  that  the  29th  day  of  May,  1914,  was  the  last  day 
on  which  the  first  half  of  the  taxes  could  be  paid,  without  penalty  or 
interest;  and  that  on  that  day,  after  the  refusal  of  the  defendant  to 
pay  the  taxes,  the  plaintiffs  paid  the  receiver  of  taxes  the  siun  of  $5,- 
117.50,  being  one-half  of  the  whole  amount.  Judgment  is  demanded 
against  the  defendant  for  the  entire  amount  of  the  taxes,  together  with 
interest  on  one  half  of  the  amount  from  the  29th  day  of  May,  1914^ 
and  on  the  other  half  from  the  1st  day  of  November,  1914. 

The  defendant  admits  the  execution  of  the  lease,  and  that  by  merger 
it  became  liable  on  the  covenants  and  agreements  of  the  lessee,  and 
pleads  as  a  separate  defense  and  "by  way  of  counterclaim"  that  by 
the  negotiations  between  the  parties  preliminary  to  the  execution  of 
the  lease  it  was  understood  and  agreed  that  the  lessee  was  to  pay  the 
taxes  only  for  the  years  1909  to  1913,  inclusive ;  that  the  trustees  un- 
dertook to  draw  the  lease  in  accordance  with  said  agreement,  but  in 
so  doing  "used  language  which  inadequately  and  imperfectly  described 
the  common  intention  of  the  said  trustees  and  the  said  Plaza  Bank" 
on  this  point,  and  "that  by  mutual  mistake  the  said  trustees  and  the 
said  Plaza  Bank  executed  and  delivered  the  said  lease  with  the  lan- 
guage of  the  same  inadequately  and  imperfectly  describing  their  com- 
mon intention  as  aforesaid";  and  prays  that  the  provisions  of  the 
lease  with  respect  to  the  payment  of  taxes  be  reformed,  so  as  to  pro- 
vide specifically  that  the  lessee  was  to  pay  and  discharge  the  annual 
taxes  for  said  five  years  only,  and  pleads  a  formal  provision  for  thus 
reforming  the  lease,  and  demands  judgment  for  its  reformation  in 
accordance  therewith,  and  for  a  dismissal  of  the  complaint. 

The  plaintiffs  replied,  putting  in  issue  the  allegations  of  the  counter- 
claim upon  which  the  reformation  of  the  lease  is  demanded,  and  there- 
upon moved  for  an  order  directing  a  separate  trial  of  the  equitable- 
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issues  presented  by  the  counterclaim,  and  staying  the  trial  of  the  other 
issues  in  the  meantime;  and  they  appeal  from  the  order  denying  the 
motion. 

The  learned  counsel  for  the  defendant,  in  opposing  the  motion  and 
in  attempting  to  sustain  the  order,  relied  upon  dicta  in  the  opinions  in 
certain  decisions  in  the  Court  of  Appeals  and  in  the  Appellate  Divi- 
sion, which  tend  to  sustain  his  contention  that  a  party  to  a  contract 
in  writing  may,  without  having  the  contract  reformed,  defend  an  ao- 
tion  brought  thereon  on  the  ground  that  the  agreement  as  reduced  to 
writing  does  not  express  the  true  agreement  of  the  parties,  but  which, 
when  considered  in  the  light  of  the  facts  presented  by  those  cases, 
and  the  points  decided  therein,  do  not  sustain  it. 

[1,  2]  It  has  always  been  the  rule  that  a  party  sued  on  a  contract 
may,,  without  obtaining  a  decree  annulling  it,  defend  on  the  ground 
that  his  signature  thereto  was  induced  by  fraud,  which,  if  established, 
vitiates  the  contract,  or  on  the  ground  that  the  instrument  purporting 
to  be  a  contract  was,  for  any  reason,  void,  or  that  it  never  became  a 
binding  obligation,  as  for  want  of  consideration  or  failure  of  deliv- 
ery. Thomas  v.  Scutt,  127  N.  Y.  133,  27  N.  E.  961 ;  Bennett  v.  Edi- 
son Electric  111.  Co.,  164  N.  Y.  131,  58  N.  E.  7;  Johnson  v.  John- 
son, 157  App.  Div.  289,  291,  142  N.  Y.  Supp.  416.  It  has  also  been 
held  that  in  an  action  at  law  based  on  a  contract  in  writmg  the  defend- 
ant may  show,  to  avoid  liability,  that  the  minds  of  the  parties  did 
not  meet  on  the  contract  as  pleaded,  and  that  therefore  the  alleged 
contract  was  never  made.  Walker  v.  American  Central  Ins.  Co.,  143 
N.  Y.  167,  38  N.  E.  106;  City  of  New  York  v.  Dowd  Lumber  Co., 
140  App.  Div.  358,  125  N.  Y,  Supp.  394.  See,  also,  Cohen  v.  Am. 
Surety  Co.^  129  App.  Div.  166,  113  N.  Y.  Supp.  375.  And  it  was 
held  in  this  department,  by  a  divided  court,  that  it  may  be  shown  in 
defense  of  such  an  action  that  the  minds  of  the  parties  did  not  meet 
with  respect  to  a  particular  provision  of  a  contract  in  writing,  and  that 
therefore  such  provision  came  into  the  contract  through  inadvertence 
or  mistake  and  was  not  binding.  Lowenthal  v.  Haines,  160  App.  Div. 
503,  145  N.  Y.  Supp.  579.  None  of  those  authorities,  however,  sus- 
tain the  contention  made  in  behalf  of  the  respondent  that  a  defendant 
may  admit  the  execution  and  validity  of  a  contract  in  writing,  and 
at  the  same  time,  without  reforming  it,  show  in  defense  to  the  action 
at  law  thereon,  not  that  there  was  no  agreement  at  all  on  a  particular 
subject  embraced  in  the  contract,  but  that  the  agreement  thereon  nego- 
tiated by  the  parties  was  not  as  evidenced  by  the  writing;  and  all 
of  the  authorities  are,  I  think,  to  the  contrary.  Bom  v.  Schrenkeisen, 
et  ai;,  110  N.  Y.  55,  17  N.  E.  339;  Studwell  v.  Bush,  206  N.  Y.  416, 
100  N.  E.  129;  Thomas  v.  Scutt,  supra;  City  of  New  York  v.  Mat- 
thews, 156  App.  Div.  490,  141  N.  Y.  Supp.  432;  Rubenstein  v.  Radt, 
133  App.  Div.  57,  117  N.  Y.  Supp.  893;  Johnson  v.  Johnson,  supra; 
Kraus  v.  Smolen,  46  Misc.  Rep.  463,  92  N.  Y.  Supp.  329. 

[3]  If  the  doctrine  for  which  counsel  for  the  respondent  contend 
were  to  prevail,  then  in  every  action  at  law  based  on  a  contract  in  writ- 
ing it  would  be  open  to  the  defendant  to  claim  before  a  jury  that  cer- 
tam  agreements  upon  which  the  minds  of  the  parties  met  in  the  pre- 
liminary negotiations  were  through  inadvertence  or  by  mistake  omit- 
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ted  from  the  formal  contract,  and  thus  contracts,  without  being  re- 
formed, would  always  be  subject  to  such  defenses,  and  no  contract 
which  a  jury  would  consider  inequitable  or  unjust  or  harsh  could  ever 
be  enforced.  There  is  no  precedent  for  such  a  theory,  and  none  should 
be  established.  If  the  agreement,  as  reduced  to  writing,  does  not  em- 
body the  agreement  of  ttie  parties  with  respect  to  the  pa)rment  of  the 
taxes,  then  a  court  of  equity  should  reform  it,  and,  as  reformed,  it 
will  be  a  complete  defense  to  the  action.  In  such  case,  our  practice 
requires  that  the  issue  arising  on  the  equitable  counterclaim  should 
be  tried  first.  Goss  v.  Goss  &  Co.,  126  App.  Div.  748,  111  N.  Y. 
Supp.  115;  Brody,  Adler  &  Koch  Co.  v,  Hochstadter,  No.  1,  150 
App.  Div.  527,  135  N.  Y.  Supp.  550;  Harrison  v.  Loeser,  164  App. 
Div.  116,  149  N.  Y.  Supp.  491 ;  Epstein  v.  Rockville  Centre  Imp.  Co., 
164  App.  Div.  177,  149  N.  Y.  Supp.  638.  If  the  defendant,  having 
opposed  the  motion  for  the  separate  trial  of  its  counterclaim,  insisted 
upon  the  trial  of  the  issues  raised  by  the  complamt  and  answer  first, 
the  evidence  upon  which  it  relies  would  be  inadmissible  as  a  defense 
to  the  action  for  the  taxes.  The  defendant  could,  of  course,  waive 
its  counterclaim ;  but,  as  it  would  then  have  no  defense,  it  is  manifest 
that  it  did  not  intend  to  do  so.  The  plaintiffs,  therefore,  pursued  the 
proper  practice,  and  their  motion  should  have  been  granted. 

It  follows  that  the  order  should  be  reversed,  witti  $10  costs  and 
disbursements,  and  the  motion  granted,  with  $10  costd.    All  concur. 


09  HI8C  Bep«  404) 

OARNEGIB  TRUST  CO.   v.  KIlSTLfiB  et  aL 

(Supreme  Court,  Appellate  Term,  First  Department    March  18,  1916.) 

1.  Bj^ulb  aKd  Notes  ^s»245^Liabilitt  or  Ikdobsbb-*-Ab80LUtb  Lzabiutt 

▲8    SUBETT. 

After  a  note  was  protested  and  due  notice  given  to  the  Indorser,  he  be- 
came liable  to  the  holder,  not  as  a  surety,  but  absolutely  and  independ- 
ently of  the  liabUlty  eft  the  maker,  and  the  fact  that  the  note  matured 
subsequent  to  the  holder's  insolvency  made  no  difference  in  its  receiver's 
action. 

[Ed.  Note.— For  other  cases,  see  BUls  and  Notes,  Cent  Dig.  §|  558,  559; 
Dec.  Dig.  <&=»245.] 

2.  Banks  and  Baneung  ^=>135  —  Action  Against  Depositob  on  Note  — 

Set- Off. 

Under  Code  Civ.  Proc.  |  601,  subd.  2,  providng  that  any  cause  of  ac- 
tion on  a  contract  existing  at  the  commencement  of  the  action  may  be  set 
off,  an  indorser  whose  liability  to  a  bank  after  protest  and  due  notice 
had  become  absolute  and  independent  of  that  of  the  maker,  was  entitled 
to  set  off  the  balance  due  from  the  insolvent  bank  upon  his  deposit 

[fld.  Note. — For  other  cases,  see  Banks  and  Banking,  Cent  Dig.  §|  375- 
379 ;    Dec  Dig.  «55>135.] 

3.  Banks  ano  Banking  ^s»82 — Insolvenct — ^Actions  bt  ob  Against  Be- 

OEIVEB — BUBDBN    of   PBOOF. 

Upon  a  resort  to  equity  to  procure  a  set-off,  the  complainant  mast 
show  that  he  is  entitled  to  equity  and  that  he  has  no  adequate  remedy  at 
law  against  a  primary  obligor;  but  in  view  of  the  Code  of  Civil  Pro- 
cedure, allowing  a  cause  of  action  on  a  contract  existing  at  the  com- 
mencement of  the  action  to  be  set  off,  a  bank's  receiver,  suing  an  in* 

^s>Por  other  cases  tee  same  topic  A  KET- NUMBER  In  all  Key-Numbered  DUrestis  ft  Indexes 
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dorser  after  protest  aikd  dne  notice,  upon  the  indorser's  attempt  to  set 
off  the  bank's  existing  Indebtedness  to  him  on  his  deposit,  had  the  bur- 
den of  proving  the  financial  condition  of  the  primary  obligor. 

fBd.  Note. — For  other  cases,  see  Banks  and  Banking.  Cent.  Dig.  II 
203-200% ;   Dec.  Dig.  tS=»82.] 
4-  Bn^Ls  AiTO  Notes  ^=»40D — Cause  of  Action — Parties— Maker  and  In- 

DOBSKB« 

The  cause  of  action  against  the  maker  of  a  note  and  the  cause  of  ac- 
tion against  an  indorser  may  at  the  holder's  election  be  proceeded  upqn 
in  separate  actions  or  Joined  In  one  action,  not  because  they  state  but 
one  cause  of  action,  but  because  they  are  causes  of  action  arising  out  of 
the  same  transaction. 

[Ed.  Note.— For  other  cases,  see  Bills  and  Notes,  Cent  Dig.  {(  1434- 
1443 ;  Dec  Dig.  <8s>460.] 
6.  Banks  and  Banking  ^ss>185 — In80I*vbnot— Action  by  BfeoBiVBBS— Sin- 
Off— Preference. 

In  an  action  by  the  reoeirer  of  an  insolvent  bank  against  an  indorser, 
who  after  protest  and  due  notice  was  liable  independent  of  the  maker's 
liability,  a  set-off  of  the  bank's  existing  indebtedness  on  a  deposit  was 
not  in  Tiolation  of  the  state  Banking  Law  (Consol.  Laws,  c.  2),  looking 
to  a  ratable  distribution  of  the  assets  of  a  bank  in  liquidation  by  the 
state  banking  department  among  its  creditors,  nor  of  the  proYislon  of  the 
National  Banking  Act  (Act  June  3,  1804,  c.  100,  13  Stat  99)  as  to  lUegal 
references. 

[Ed.  Note. — ^For  other  cases,  see  Banks  and  Banking,  Cent  Dig.  ||  875- 
379 ;  Dec  Dig.  ^=s>135.] 

Appeal  from  City  Court  of  New  York,  Trial  Term. 

Action  by  the  Ciarnegie  Trust  Company  against  Milton  S.  Kistler,. 
impleaded  with  the  Florida  Tie  &  Lumber  Company.  From  a  judg- 
ment dismissing  the  complaint  as  against  the  defendant  Kistler,  plain- 
tiff appeals.    Affirmed. 

Argued  February  term,  1915,  before  GUY,  PENDLETON,  and 
SHEARN,  JJ. 

Carmody,  Blauvelt  &  Kellogg,  of  New  York  City  (Wilbert  Ward^ 
of  New  York  City,  of  counsel),  for  appellant. 

Culver  &  Whittlesey,  of  New  York  City  (Che^leigh  H.  Briscoe,  of 
New  York  City,  of  counsel),  for  respondents. 

SHEARN,  J.  This  is  an  action  against  the  Florida  Tie  &  Lumber 
Company,  as  maker,  and  Milton  S.  Kistler,  as  indorser,  of  a  four- 
months  promissory  note  for  $3,750,  dated  November  14,  1910.  The 
note  was  negotiated  and  delivered  to  the  plaintiff,  Carnegie  Trust  Com- 
pany. $2,925  was  paid  or  credited  thereon,  leaving  a  balance  of  $826.- 
30  and  interest  due  the  plaintiff  when  the  note  matured  and  was  pro- 
tested. The  superintendent  of  banks  of  the  state  of  New  York  took 
possession  of  the  plaintiff  for  the  purpose  of  liquidation  on  January 
7,  1911,  and  thereafter  continued  in  such  possession.  When  the  su- 
perintendent of  banks  took  possession,  the  defendant  Kistler  had  $2,- 
500  on  deposit  ^vith  the  plaintiff.  Dividends  aggregating  35  per  cent, 
were  paid  by  plaintiff  to  creditors,  and  the  divicTends  payable  to  Kistler 
were  credited  on  account  of  his  liability  on  the  note.  At  the  com- 
mencement of  this  action  a  balance  of  $1,575  was  still  due  Kistler  on 
his  deposit,  which  balance  Kistler,  when  sued  herein,  offered  to  set  off^ 
to  the  jplaintiff,  or  so  much  thereof  as  would  be  sufficient  to  satisfy 

^S9Fm  oUier.eaaas  tee  saiaa  topic  A  KBTrNUMBSB  in  all  Key-Numbered  Diffeets  A  Indexes 
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plaintiff's  claim.  The  defendant  Florida  Tie  &  Lumber  Company 
failed  to  appear  or  plead  and  a  default  judgment  was  taken  against  it. 
On  the  trial,  a  jury  was  waived  by  consent,  each  side  stipulated  to  the 
correctness  of  the  facts  alleged  in  his  adversary's  pleadings,  and  with- 
out further  proof  each  moved  at  the  end  of  the  whole  case  for  judg- 
ment. It  does  not  appear  from  the  pleadings  whether  the  defendant 
Florida  Tie  &  Lumber  Company  was  solvent  or  insolvent,  and  plain- 
tiff claims  that  the  court  erred  in  allowing  the  set-off  because  the  de- 
fendant Kistler  neither  pleaded  nor  proved  any  facts  showing  that  he 
could  not  seek  indemnity  from  the  maker  for  any  sums  he  was  compel- 
led to  pay  on  the  note. 

[1]  Section  501,  subd.  2,  of  the  Code  of  Civil  Procedure  defines  le- 
gal set-off  as  follows : 

"Any  other  cause  of  action  on  a  contract,  existing  at  the  commencement  of 
the  action." . 

When  the  note  was  protested  and  due  notice  given  to  the  indorser, 
Kistler,  he  became  liable  to  the  plaintiff,  and  his  liability  was  not  that 
of  a  surety,  but  was  absolute  and  independent  of  the  liability  of  the 
maker.  The  fact  that  the  obligation  matured  subsequent  to  the  plain- 
tiff's becoming  insolvent  makes  no  difference,  for,  as  was  said  con- 
cerning the  obligation  of  an  indorser  in  Yardley  v.  Clothier,  49  Fed. 
(C.  C.)  337,  affirmed  51  Fed.  506,  2  C.  C.  A.  349,  17  L.  R.  A.  462,  and 
approved  by  the  Supreme  Court  of  the  United  States  in  Scott  v.  Arm- 
strong, 146  U.  S.  499,  13  Sup.  Ct.  148,  36  L.  Ed.  1059: 

"His  undertaking  was  complete^  and  his  obUgation  absolute,  when  he  placed 
his  name  on  the  note.  Nothing  remained  for  him  to  do.  ♦  ♦  ♦  The  fact 
that  he  might  be  discharged  by  act  of  the  maker,  or  failure  to  protest  and 
give  notice,  is  unimportant  ♦  ♦  ♦  Whatever  character,  however,  may  be 
ascribed  to  the  defendant's  obligation,  the  receiver  took  it,  such  as  it  was, 
subject  to  the  right  of  set-off  which  the  defendant  then  had." 

[2]  When  the  superintendent  of  banks  took  possession  of  the  plain- 
tiff, and  at  the  commencement  of  this  action,  a  cause  of  action  on  a 
contract,  namely,  upon  the  deposit  belonging  to  the  defendant  Kistler, 
existed  in  Kistler's  favor,  and  on  being  sued  by  the  plaintiff  upon 
an  obligation  that  existed  at  the  time  the  superintendent  of  banks 
took  possession,  though  it  matured  thereafter,  the  defendant  Kistler  is 
clearly  within  the  terms  and  is  entitled  as  a  matter  of  right  to  claim  the 
set-off  under  the  statutory  provision  of  section  501  of  the  Code  of  Civ- 
il Procedure. 

But  the  plaintiff  insists  that  to  allow  an  indorser  who  can  obtain 
indemnity  to  set  off  constitutes  a  preference,  in  violation  of  the  state 
Banking  Law,  and  that  the  burden  is  upon  the  indorser,  before  a  set- 
off will  be  allowed,  to  prove  that  he  cannot  obtain  indemnity.  It  is  ad- 
mitted that  the  point  raised  by  the  plaintiff  is  now  presented  for  the 
first  time  in  this  state,  although  it  is  claimed  that  the  principle  contend- 
ed for  by  the  plaintiff  was  applied  at  Special  Term  in  Borough  Bank 
of  Brooklyn  v.  Mulqueen,  70  Misc.  Rep.  137,  125  N.  Y.  Supp.  1034. 
An  examination  of  that  case,  however,  discloses  that  it  was  conceded 
that  the  maker  of  the  note  was  solvent. 

It  is  stated  that  the  question  has  been  directly  decided  by  the  Su- 
preme Court  of  the  state  of  Tennessee,  in  favor  of  plaintiff's  conten- 
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tion,  in  KnafBe  v.  Knoxville,  etc.,  Trust  Co.,  128  Tenn.  181,  159  S.  W. 
838,  50  L.  R.  A.  (N.  S.)  167.  That  was  a  petition  by  a  comaker  on 
a  note,  who  was  in  fact  an  accomodation  party,  to  oif set  a  deposit  with 
the  holder,  an  insolvent  banking  institution,  although  it  appeared  that 
the  real  maker  was  not  insolvent.  The  question  was  stated  by  the 
court  as  follows : 

"The  question  here  presented  for  determination,  therefore,  recars:  Is  the 
surety  on  a  note  held  by  the  receiyer  of  an  Insolyent  bank  entitled  to  have  set 
off  against  the  same  the  amount  of  an  individual  deposit  due  the  surety  by 
the  bank,  when  the  bank  is  not  suing,  and  the  maker  and  primary  obligor  is 
solvent?" 

Obviously,  the  answer  to  that  question  did  not  decide  directly  or  in- 
directly the  question  here  presented,  where  the  bank  is  suing,  and  it 
does  not  appear  that  the  maker  is  solvent. 

[3]  In  fact,  all  of  the  cases  relied  upon  as  supporting  in  principle 
plaintiff's  contention  are  cases  involving  equitable  set-off  and  attempts 
initiated  by  the  depositor  to  procure  the  allowance  of  an  equitable  set- 
oflF.  It  is  one  thing  to  resort  to  equity  to  procure  a  set-off  in  proceed- 
ings against  the  receiver  of  an  insolvent  bank,  and  quite  another,  when 
attacked  by  the  bank,  to  defend  one's  self  by  interposing  a  legal  set- 
off. In  the  former  case,  the  applicant  for  equity  must  show  that  he  is 
entitled  to  equity,  and  this  makes  it  incumbent  upon  him  to  show  that 
he  has  no  adequate  remedy  at  law  against  a  primary  obligor.  In  the 
latter  case,  being  attacked  by  the  bank  or  its  receiver,  the  party  claim- 
ing the  right  of  set-off  merely  interposes  as  a  defense  authorized  by 
statute  an  existing  indebtedness  of  the  bank  to  him. 

Furthermore,  the  ordinary  rule  as  to  the  burden  of  proof  shows  that 
in  the  latter  case  the  burden  of  proving  the  financial  condition  of  the 
primary  obligor  should  be  upon  the  party  resisting  the  set-off.  The 
burden  of  proof  is  upon  the  party  having  the  affirmative  of  any  given 
proposition.  Here  the  statute  allows  the  set-off,  but  the  plaintiff  seeks 
to  overcome  the  statutory  defense  because  of  the  financial  condition 
of  the  primary  obligor.  In  other  words,  the  plaintiff  has  the  affirma- 
tive in  attempting  to  resist  or  overthrow  the  statutory  defense,  and  the 
burden  of  proof  on  this  issue  naturally  and  properly  goes  with  the 
affirmative. 

[4^  5]  As  to  whether  such  a  set-off  as  was  allowed  below  constitutes 
an  illegal  preference,  the  case  of  Curtis  v.  Davidson,  164  App.  Div.  597, 
150  N.  Y.  Supp.  305,  is  pertinent  and  very  persuasive.  The  court, 
passing  directly  upon  this  point,  says : 

"The  appellant  admits  that,  if  the  action  were  against  the  makers  of  the 
notes,  they  would  be  entitled  to  set  off  their  deposit  balances  in  reduction,  pro 
tan  to,  of  the  claims  asserted  against  them;  but  he  claims  the  allowance  of 
such  set-off  to  an  indorser,  in,  the  absence  of  an  allegation  of  the  makers'  in- 
solvency, would  result  in  an  unlawful  preference  in  favor  of  the  Indorser — 
in  other  words,  that  an  indorser  should  not  be  allowed  to  set  off  his  deposit 
balance  against  his  liability  on  a  note,  without  alleging  and  proving  the  in- 
ability of  the  maker  to  pay.  I  have,  however,  been  unable  to  find  any  au- 
thority which  holds  that,  when  the  indorser  alone  is  sued,  his  right  to  set 
off  a  balance  standing  to  his  credit  when  the  bank  became  ii\solvent  is  de- 
pendent upon  his  alleging  and  proving  the  insolvency  of  the  maker,  and  I 
can  see  no  good  reason  why  such  set-off  should  not  be  aUowed.  The  receJLv' 
er  acquired  the  assets  of  the  bank  subject  to  all  defenses  and  set-offs  which 


Digitized  by  VjOOQ  IC 


244  152  NEW  XOBK  SUFPL1»iBM!r     *  (SUp.  Ct 

might  liable  been  interposed  in  an  action  bronght  by  it'^— citUtf  Scott  ▼.  Arm- 
strong, 146  TJ.  S.  499,  13  Sup.  Ct  148.  36  L.  BW.  1059. 

The  fact  that  in  that  case  the  action  was  against  the  indorser  alone, 
while  in  the  case  at  bar  the  action  was  against  both  the  maker  and  an 
indorser,  can  furnish  no  ground  for  distinguishing  the  two  cases,  or 
for  claiming  that  the  principle  of  law  applied  in  the  Curtis  Case  is  not 
applicable  to  the  defendant  indorser  here.  The  contract  of  the 
maker  of  a  note  and  the  contract  of  an  indorser  are  separate  and  dis- 
tinct causes  of  action,  admitting  of  separate^  distinct,  and  dissimilar 
defenses.  The  cause  of  action  against  the  maker  of  a  note  and  the 
cause  of  action  against  an  indorser  of  the  same  instrument  may  at 
the  election  of  the  holder  of  the  note  be  proceeded  upon  in  separate 
actions  or  joined  in  one  action.  This  is  not  because  they  constitute 
but  one  cause  of  action,  but  because  they  are  causes  of  action  arising 
out  of  the  same  transaction.  If,  as  held  in  the  Curtis  Case,  an  in- 
dorser in  an  action  against  him  alone  may  avail  himself  of  such  set-off, 
it  cannot  be  true  that  the  holder  of  a  note,  by  electing  to  join  the  maker 
as  a  party  defendant,  in  order  to  pursue  a  distinct  and  separate  cause 
of  action  against  the  maker  upon  a  separate  and  distinct  contract,  may 
defeat  the  indorser's  right  of  set-off.  The  rights  and  remedies  of  the 
holder  of  the  note  and  the  rights  and  defenses  of  an  indorser  arising 
out  of  a  contract  of  indorsement  cannot  be  affecte^  by  the  joinder  or 
nonjoinder  as  a  party  defendant  of  the  maker  of  the  note,  who  is  not 
a  party  to  the  contract  of  indorsement. 

It  is  true  that  in  the  Curtis  Case  the  National  Banking  Act  was  un- 
der consideration ;  but  there  is  no  force  in  the  contention  of  the  plain- 
tiff that  the  National  Banking  Act  was  designed  to  prevent  fraudulent 
transfers  of  assets  rather  than  to  secure  the  object  attributed  to  the 
New  York  Banking  Act  by  our  Court  of  Appeals,  namely,  "a  ratable 
distribution  of  the  assets  of  a  bank  in  process  of  liquidation  by  the 
state  banking  department  among  its  creditors."  In  Building  &  En- 
gineering Co.  V.  Northern  Bank,  206  N.  Y.  400,  99  N.  E.  1(M4,  where 
the  defendant  was  a  domestic  banking  corporation  in  the  possession 
of  the  superintendent  of  banks  of  the  state  of  New  York,  the  Court  of 
Appeals,  construing  the  state  Banking  Act,  cites  with  approval  the 
opinion  of  the  court  in  Scott  v.  Armstrong,  146  U.  S.  499,  13  Sup.  Ct. 
148,  36  L.  Ed.  1059,  which  holds: 

"Where  a  set-off  is  otherwise  valid,  it  is  not  perceived  how  its  allowance 
can  be  considered  a  preference,  and  it  \s  dear  that  it  is  only  the  balance,  it 
any,  after  the  set-off  is  deducted,  which  can  justly  be  held  to  form  part  of 
the  assets  of  the  Insolvent  The  requirement  as  to  eatable  dlvldesids  is  to 
make  them  from  what  belongs  to  the  bank,  and  that  whidi  at  the  time  ot 
the  insolvency  belongs  of  right  to  the  debtor  does  not  belong  to  the  banJc" 

The  rule  in  question  laid  down  by  the  federal  courts  in  construing 
the  National  Banking  Act  has  therefore  been  followed  by  the  courts  of 
this  state  in  construing  the  National  Banking  Act  and  in  construing  the 
New  York  state  Banking  Law. 

Judgment  afErmed>  with  costs.    All  concur. 
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FURLONG  ▼.  WINNE  &  McKAIN  CO.     (No.  25-48.) 
(Supreme  Court,  Appellate  Division,  Third  Department.    Marcb  18, 1915.) 

1.  Appeal  Afro  Bbbob  <S=»171 — Thjsobt  of  Cask  iw  Trial  Court — Review  on 

Appeal — Objections. 

Where  an  action  for  injuries  to  plaintiff  stopping  a  runaway  team  of 
defendant  was  without  objection  tried  on  the  theory  of  negligence  to 
fasten  the  team  at  all,  or  negligent  failure  to  adequately  fasten  it,  though 
the  complaint  merely  alleged  an  entire  failure  to  fasten  the  team,  de- 
fendant could  not,  on  appeal  from  Judgment  in  its  favor,  urge  that,  with- 
out an  amendment  of  the  complaint,  recovery  would  not  be  authorized  on 
the  ground  that  the  fastening  as  proved  was  insufficient 

[Bd.  Note. — For  other  cases,  see  Appeal  and  Error,  Cent  Dig.  §{  1053- 
1063,  1066,  1067,  1161-1165;  Dec.  Dig.  tS=>171.] 

2.  Municipal  Cobpobations  ^3>706 — Cabe  of  Teams— Pbiha  Faoib  Ncqli- 

GENCK, 

That  a  team  on  a  public  street  ran  away  is  some  evidence  of  negligence 
of  the  owner  to  one  voluntarily  stopping  the  team  to  prevent  it  running 
into  children  playing  in  the  street 

[Sd.  Note. — For  other  cases,  see  Municipal  Corporations,  OeaL  Dig.  { 
1518;   Dec.  Dig.  «=>706.1 

8.  Municipal  Cobpobations  ^s»706 — Care  of  Teams — Evidence — Question 

FOB  JUBT. 

In  an  action  for  injuries  to  one  stopping  a  runaway  team  in  a  public 
street,  evidence  of  the  owner's  negligence  Iteld,  under  the  evidence,  for 
the  Jury. 

[Ed.  Note. — For  other  cases,  see  Municipal  (]orporations,  Cent  Dig.  § 
1518;    Dec.  Dig.  <8=s>706.] 

Woodward  and  Kellogg,  JJ.,  dissenting. 

Appeal  from  Trial  Term,  Schenectady  County. 

Action  by  Peter  Furlong  against  the  Winne  &  McKain  Company. 
From  a  judgment  for  defendant,  rendered  on  a  verdict  directed  by  the 
court,  plaintiflf  appeals.    Reversed,  and  new  trial  granted. 

Argued  before  SMITH,  P.  J.,  and  KELLOGG,  LYON,  HOW- 
ARD, and  WOODWARD,  J  J, 

Eugene  D.  Flanigan,  of  Albany,  for  appellant 
Henry  S.  Baehler,  of  Schenectady  (Wm.  Dewey  Loucks,  of  Schenec- 
tady, of  counsel),  for  respondent 

SMITH,  P.  J.  Upon  the  24th  day  of  June,  1912,  the  plaintiff  was 
injured  in  attempting  to  stop  a  runaway  team  belonging  to  the  defend- 
ant, upon  a  public  highway  in  the  city  of  Schenectady.  The  team  was 
attached  to  a  coal  delivery  wagon,  and  was  running  away  with  the 
empty  wagon  along  the  street  upon  which  were  playing  some  children, 
among  which  children  were  two  of  plaintiff's  own.  As  he  swears,  in 
order  to  protect  those  children,  he  ran  into  the  street  and  caught  hold 
of  the  running  horses,  and  finally  brought  them  to  a  stop ;  in  so  doing 
he  was  injured,  and  he  now  seeks  to  recover  damages  for  such  in- 
juries. At  the  trial  term  a  verdict  was  directed  for  the  defendant, 
and  upon  the  judgment  entered  upon  such  directed  verdict  this  appeal 
is  taken. 

^s»For  other  caaes  see  same  topic  ft  KBT-NUMBER  in  all  Key-Numbered  Digests  St  Indexes 
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[1^  2]  Plaintiff  was  entitled  to  have  this  case  submitted  to  the  jury, 
both  upon  the  question  whether  these  horses  were  at  all  secured  before 
they  started  to  run,  and  also  whether  that  security  was  adequate.  It 
is  true  that  the  complaint  seems  to  charge  negligence  only  as  to  an 
entire  failure  to  fasten  the  horses.  But  the  case  was  triea  upon  both 
theories,  without  an  objection  having  been  once  taken  that  the  plead- 
ings were  insufficient  Not  having  taken  the  objection  at  the  time,  the 
respondent  is  not  in  a  position  now  to  urge  that  without  an  amendment 
of  the  pleading  a  recovery  would  not  be  authorized  upon  this  specific 
ground  that  such  fastening  as  was  proven  was  insufficient.  The  fact 
that  the  horses  were  running  away  without  a  driver  called  for  an  ex- 
planation from  the  defendant.  Prima  facie  that  fact  alone  would 
seem  to  be  some  evidence  of  negligence  upon  defendant's  part. 

[3]  If  this  be  true,  the  only  proof  that  the  horses  were  fastened  by 
two  weights  was  the  evidence  of  the  driver  and  the  evidence  of  the 
brewery  man  who  was  cleaning  the  coal.  The  evidence  of  the  driver 
is  under  suspicion,  both  by  reason  of  his  being  in  the  employ  of  the 
defendant,  and  also  by  reason  of  the  fact  that  if  the  horses  were  not 
fastened  he  was  the  man  responsible  for  the  accident.  The  jury  might 
.  well  have  found  that  the  brewery  man,  who  received  the  coal,  being 
down  in  the  coal  cellar,  was  not  in  a  position  to  see  whether  these 
weights  were  attached  ta  the  horses,  or  that  he,  would  not  naturally 
have  taken  notice  of  such  a  fact.  The  plaintiff  voluntarily  placed 
himself  in  danger  to  avoid  possible  accidents  to  some  children  from 
a  runaway  team.  The  facts  of  the  case  should  be  viewed  fairly  in  his 
effort  to  recover  damages  for  the  injury  resulting  therefrom  from 
the  owner  of  the  team,  which  was  thus  permitted  to  create  the  dan- 
gerous situation. 

The  judgment  should  therefore  be  reversed,  with  costs  to  appellant 
to  abide  event,  and  a  new  trial  granted.  All  concur,  except  WOOD- 
WARD, J.,  who  dissents,  in  opinion  in  which  KELLOGG,  J.,  concurs. 

WOODWARD,  J.  (dissenting).  The  complaint  in  this  action  alleges 
that  the  plaintiff  was  seriously  injured  in  an  attempt  to  stop  a  runaway 
team,  which  menaced  the  lives  and  limbs  of  his  own  and  other  children 
playing  in  the  highway  where  the  team  was  approaching,  and  that — 

"all  of  said  injuries  so  sustained  as  aforesaid  were  caused  solely  and 
wholly  by  reason  of  the  fault,  carelessness,  recklessness,  and  negligence  of 
the  defendant,  and  that  said  team  of  horses  ran  away  in  consequence  of  the 
said  defendant  leaving  said  horses  standing  on  the  street  unattended  and 
without  any  person  in  charge  of  same,  and  without  being  fastened  or  held 
in  any  way  or  manner,  and  without  having  any  weight  attached  to  said  hors- 
es, or  to  the  |)it  or  rein  of  said  horses,  and  that  the  said  horses  were  unruly 
and  fractious,  and  had  on  previous  occasions,  as  plaintiff  is  informed  and  ver- 
ily believes,  run  away,  and  that  at  the  time  of  said  injuries  there  was  no  one 
in  charge  of  said  team  of  horses,  and  no  person  or  persons  was  or  were  in 
said  coal  wagon." 

This  allegation  of  the  complaint  was  denied  by  the  answer,  and  the 
burden  of  proving  the  alleg[ations  was  thus  upon  the  plaintiff.  The 
trial  resulted  in  the  court  dismissing  the  complaint  upon  defendant's 
motion,  and  the  plaintiff  appeals  to  this  court 
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The  plaintiflF  urges  upon  this  appeal  that  the  court  erred  in  granting 
the  motion  for  a  nonsuit,  and  that  he  was  entitled  to  go  to  the  jury  upon 
the  question — 

''as  to  whether  the  rope  offered  in  evidence,  which  It  was  claimed  was  at- 
tached  to  the  weight  on  one  of  the  runaway  horses,  was  a  fit  and  proper 
rope  and  sufficient  in  strength  to  properly  secure  these  horses  and  hold  a 
weight  of  18  pounds." 

It  is  a  sufficient  justification  for  the  ruling  of  the  court  upon  this 
point  that  no  such  issue  was  tendered.  The  allegation  of  negligence 
was  that  the  defendant  had  left — 

"said  horses  standing  on  the  street  unattended  and  without  any  person  in 
charge  of  same,  and  without  being  fastened  or  held  in  any  way  or  manner, 
and  without  having  any  weight  attached  to  said  horses,  or  to  the  bit  or  rein 
of  said  horses,  and  that  said  horses  were  unruly  and  fractious,  and  had,  on 
previous  occasions,    ♦    •    ♦    run  away." 

No  suggestion  is  here  made  that  the  defendant  had  used  improper 
rope  or  fastening;  the  allegation  was  that  it  had  used  none  at  all, 
and  the  only  evidence  which  is  suggested  as  sustaining  this  allegation  of 
the  complaint  is  the  testimony  of  one  who  looked  over  the  team  after 
it  had  been  stopped,  and  he  says  that  he  saw  no  snap  attached  to  the 
bridle  of  either  of  the  horses.  The  plaintiff  was  bound  to  prove  the 
particular  negligence  alleged  in  his  complaint ;  he  was  bound  to  show 
that  the  team  was  unattended,  and  that  it  was  left  in  the  street  without 
"being  fastened  or  held  in  any  way  or  manner,  and  without  having 
any  weight  attached" ;  and  this  issue  is  not  met  by  testimony  that  at 
some  time  after  the  horses  had  been  stopped  the  witness  saw  no  snap 
attached  to  the  bits  or  bridle  of  the  horses,  and  even  this  testimony  is 
of  a  very  negative  character.  Two  witnesses,  wholly  uncontradicted, 
testified  that  the  team  was  in  charge  of  a  driver,  who  is  not  shown  to 
have  been  incompetent;  that  each  of  the  horses  had  a  weight  of  18 
pounds  attached  to  the  bridle  by  means  of  a  rope  and  snap  while  they 
were  standing  awaiting  the  unloading  of  a  consignment  of  coal ;  that 
th^  coal  had  been  discharged  and  that  the  driver  had  detached  one  of 
the  weights  and  was  placing  the  same  upon  the  wagon,  when  the  team 
suddenly  started  and  ran  away ;  and  it  further  appeared,  from  the  un- 
contradicted evidence,  that  the  steam  was  started  by  an  employe  of 
the  brewery  where  the  coal  had  been  delivered,  who,  in  operating  a 
hose  to  wet  down  the  coal,  directed  a  stream  of  cold  water  upon  the 
feet  of  the  horses,  causing  them  to  get  away. 

There  was  no  suggestion  in  the  pleadings  or  in  the  evidence  that 
the  rope  used  was  not  a  proper  one ;  the  plaintiff's  theory  of  the  case 
was  that  the  team  was  not  fastened  in  any  manner  whatever,  and  the 
jury  had  no  right  to  speculate  upon  the  question  of  whether  a  particular 
piece  of  rope  which  was  used  was  adequate  or  not.  If  the  complaint 
had  asserted  as  a  ground  of  negligence  that  the  team  was  improperly 
fastened,  or  that  the^  fastening  used  was  inadequate  or  defective,  and 
if  this  issue  had  been  tried,  it  would,  of  course,  be  for  the  jury  to  de- 
termine whether  the  rope  was  a  proper  one ;  but  here  the  plaintiff  as- 
sumed the  burden  of  proving  that  the  team  was  not  fastened  at  all, 
and  without  furnishing  any  evidence  upon  the  direct  point,  and  after 
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the  defendant  had  shown  conclusively  that  the  team  was  fastened  in 
an  approved  manner,  the  plaintiff  had  no  right  to  have  the  jury  pass 
upon  the  sufficiency  of  the  rope,  particularly  as  no  such  issue  was  sug- 
gested during  the  progress  of  the  trial.  There  was  no  evidence  what- 
ever that  the  rope  broke  at  the  time  the  horses  started ;  that  it  was  in 
any  particular  unfit  for  the  use  to  which  it  was  put.  The  jury  had 
nothing  before  it  except  a  piece  of  rope  which  was  broken ;  but  whether 
the  rope  broke  during  the  run,  or  at  the  initial  movement  of  the  team, 
does  not  appear,  and,  unless  it  failed  at  the  time  the  teaip  became 
frightened,  and  thus  demonstrated  its  uselessness  in  preventing  the 
starting,  it  could  have  no  bearing  upon  the  question.  The  evidence 
seems  to  indicate  that  the  weight  was  carried  or  dragged  a  distance  of 
200  feet  before  it  separated  from  the  horses,  and  this  might  have  been 
due  to  its  catching  upon  some  obstruction  and  causing  a  strain  entirely 
beyond  the  reasonable  anticipations  of  man. 

In  the  case  of  Pearl  v.  Macaulay,  6  App.  Div.  70,  39  N.  Y.  Supp. 
472,  the  question  presented  was  whether  the  court  was  justified  in  hold- 
ing that  the  defendant  had  shown  sufficient  facts  to  exonerate  him  after 
a  prima  facie  case  of  negligence  in  a  runaway  case,  and  it  was  held  that 
the  matter  should  have  been  sent  to  the  jury;  but  in  that  case  there 
was  evidence  that  the  defendant  had  made  an  admission  that  the  horse 
was  not  hitched  at  all,  and  the  reference  to  the  rope  alleged  to  have 
been  used  in  that  case  was  incidental,  and  had  no  reference  to  a  situa- 
tion such  as  developed  upon  this  trial.  And  the  case  of  Thompson 
v.  Plath,  44  App.  Div.  291,  60  N.  Y.  Supp.  621,  does  not  help  the 
plaintiff  under  the  circumstances  which  he  developed  upon  the  trial. 
There  was  a  complete  failure  on  the  part  of  the  plaintiff  to  establish 
the  cause  of  action  asserted,  and  the  complaint  was  properly  dismissed. 

The  judgment  appealed  from  should  be  affirmed,  with  costs. 

KELLOGG,  J.,  concurs. 


WIESBADER  ▼.  MARKS  et  al.    (No.  6099.) 

(Supreme  Court,  Appellate  Dlrlslon,  First  Department.    March  19,  1915.) 

Injunction  ^=»137 — Tempos  art  Injunction — Gbounds. 

Where  municipal  officers,  unlawfully  maintaining  markets  on  city 
property  at  the  time  of  the  commencement  of  an  action  by  taxpayers  to 
restrain  them  from  continuing  so  to  do,  took  appropriate  steps  to  cor- 
rect the  illegality  before  the  time  for  arguing  a  motion  for  temporary  in- 
junction, temporary  injunction  will  be  denied. 

[Ed.  Note.— For  other  cases,  see  Injunction,  Ctent  Dig.  |g  307-509; 
Dec.  Dig.  <S=»137.] 

Dowling,  J.,  dissenting. 

Appeal  from  Special  Term,  New  York  County. 

Action  by  Isidor  Wiesbader  against  Marcus  M.  Marks,  as  President 
of  the  Borough  of  Manhattan,  City  of  New  York,  and  others.  From 
an  order  denying  an  injunction  pendente  Hte,  plaintiflf  appeals..  Af- 
firmed. 

See,  also,  152  N.  Y.  Supp.  1148. 

^=»For  other  cases  see  same  topic  &  KEY-NUMB^^R  Id  all  Key-Numbered  Digests  A  Indexes 
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Argued  before  CLARKE,  LAUGHLIN,  SCOTT,  DOWLING,  and 
HOTCHKISS,  JJ. 

Abraham  Gruber,  of  New  York  City,  for  appellant. 
John  F.  O'Brien,  of  New  York  City,  for  respondents, 

SCOTT,  J.  This  is  a  taxpayer's  action  to  restrain  the  defendants, 
who  are  respectively  president  of  the  borough  of  Manhattan,  com- 
missioner of  docks  and  ferries,  and  commissioner  of  bridges  of  the 
city  of  New  York,  from  continuing  or  allowing  to  be  continued  cer- 
tain open  markets  upon  public  places  belonging  to  said  city.  It  seems 
that,  in  the  summer  or  early  autumn  of  the  year  1914,  the  defendant 
Marks,  with  the  co-operation  of  the  other  defendants,  undertook  to 
establish  and  did  establish  open  markets  on  public  lands  belonging  to 
the  city  of  New  York,  at  the  Ft  Lee  Ferry,  at  First  avenue  and  Fifty- 
Ninth  street,  and  at  Third  avenue  and  129th  street.  The  location  of 
the  Ft.  Lee  Ferry  market  was  on  property  acquired  by  the  city  of 
New  York  for  dock  purposes.  The  location  of  the  other  two  markets 
was  on  land  acquired  by  the  city  for  bridge  purposes. 

Strictly  speaking,  the  defendants,  in  attempting  to  establish  these 
markets,  acted  beyond  their  authority,  although  no  question  is  made 
by  any  one  as  to  the  motives  by  which  they  were  actuated.  If  it  ap- 
peared that  the  defendants,  having  been  advised  of  the  illegality  of  their 
acts,  persisted  in  doing  that  which  they  have  no  lawful  authority  to 
do,  a  case  might  be  made  for  the  interference  of  the  court.  But  it  does 
not  so  appear.  On  the  contrary,  the  proper  municipal  authorities  have 
taken  the  matter  in  hand  and  have  acted  within  the  provisions  of  the 
charter. 

As  to  the  markets  at  First  avenue  and  Fifty-Ninth  street,  and  at 
Third  avenue  and  129th  street,  the  board  of  aldermen,  who  have  the 
power  so  to  do,  have  adopted  ordinances  establishing  markets,  sub- 
ject to  such  rules  and  regulations  as  may  be  made  by  the  comptroller. 
As  to  the  market  established  on  dock  property  at  Ft.  Lee  Ferry,  it 
is  represented  to  us  that  the  commissioner  of  docks  and  ferries,  witl>- 
in  whose  jurisdiction  the  land  lies,  has  ordered  the  market  to  be  re- 
moved, having  been  advised  by  the  corporation  counsel  that  a  market 
may  not  lawfully  be  maintained  upon  land  acquired  for  dock  and  bulk- 
head purposes.  It  therefore  appears  that  the  constituted  municipal 
authorities  are  taking  or  have  taken  the  appropriate  steps  to  correct 
any  illegality  committed  by  the  defendants.  Under  these  circumstanc- 
es, we  see  no  occasion  to  exercise  our  discretion  to  grant  an  injunc- 
tion pendente  lite. 

The  order  appealed  from  is  therefore  af3Srmed,  with  $10  costs  and 
disbursements. 

LAUGHLIN,  CLARKE,  and  HOTCHKISS,  JJ.,  concur. 

DOWLING,  J.  (dissenting).  When  plaintiff  brought  this  action,  de- 
fendants were  maintaining  or  permitting  to  be  maintained  three  pub- 
lic markets  without  any  legal  warrant  or  justification  whatever,  name- 
ly, at  Queensboro  Bridge,  at  129th  street  and  Third  Avenue  Bridge, 
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and  at  Ft.  Lee  Ferry.  By  the  time  that  the  motion  for  a  temporary 
injunction  was  argued,  steps  had  been  taken  to  legalize  two  of  these 
markets  (those  conducted  at  the  bridge  sites) ;  the  board  of  aldermen 
having  passed  appropriate  ordinances  to  legalize  their  maintenance, 
which  became  effective  when  the  mayor  returned  them  to  the  board 
without  either  approving  or  disapproving  the  same.  The  Ft  Lee 
Ferry  market  was  still  being  maintained,  however,  without  any  war- 
rant of  law,  and  the  record  showed  no  intention  of  abandoning  the 
operation  of  the  same,  although  it  appears  by  affidavits  submitted  upon 
the  motion  to  dismiss  the  present  appeal  that  the  commissioner  of 
docks  has  ordered  the  borough  president  to  remove  from  the  dock 
property,  on  which  the  market  was  established,  and  his  action  has  been 
approved  by  the  commissioners  of  the  sinking  fund.  That  removal, 
however,  was  only  to  become  effective  on  March  1st. 

Thus  plaintiff  established  upon  the  hearing  of  his  motion  the  viola- 
tion of  official  duty  on  the  part  of  defendants  Marks  and  Smith,  in 
that  the  market  at  the  Ft.  Lee  Ferry  had  been  imlaw  fully  established 
upon  dock  property,  had  been  there  maintained,  was  still  being  main- 
tained, and  was  proposed  to  be  maintained.  Laudable  as  the  purposes 
of  the  defendant  officials  may  have  been  in  establishing  these  public 
markets,  and  beneficial  as  the  latter  may  prove  themselves  to  the  com- 
munity, the  undisputed  fact  remains  that  they  were  established  in  vio- 
lation of  law,  and  that  one  at  least  was  still  being  so  maintained,  with 
no  disclosed  intention  at  that  time  to  discontinue  its  maintenance. 
Under  these  conditions,  the  plaintiff  was  entitled,  as  a  taxpayer,  to 
maintain  this  action,  and  to  obtain  the  relief  sought  to  prevent  an 
illegal  official  act.  Section  51,  General  Municipal  Law  (chapter  29, 
Laws  of  1909;  Consol.  Laws,  c.  24);  Code  of  Civil  Procedure,  § 
1925. 

I  believe  the  order  appealed  from  should  therefore  be  reversed,  in 
so  far  as  it  denies  the  motion  for  a  temporary  injunction  against  de- 
fendants Marks  and  Smith,  and  that  as  to  them  the  motion  should 
have  been  granted,-  with  costs. 
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ITLLMAN-BINSTEIN  CO.  T    OBIMMINS. 

(Snpreme  Court,  Appellate  Division,  Third  Department    March  18,  1915.) 

^BATEICBIVT  APtD  RbVIVAL  ^S>67 — ^DkaTH  OF  PaBTT  DBFSNDANT — STAT  OF  Pbo- 
CXEDIN08. 

The  death  of  a  party  defendant,  after  procuring  an  order  to  show  ' 
cause  why  a  default  should  not  be  opened  and  staying  all  the  proceed- 
ings on  the  judgment  until  the  determination  of  the  motion,  suspended 
all  proceedings  in  the  action,  except  to  revive  it  in  the  name  of  his  legal 
representatives ;  and  hence  orders  postponing  the  argument  on  the  order 
to  show  cause,  and  setting  aside  the  default  judgment,  and  a  proceeding 
to  review  such  orders,  were  unauthorized,  and  an  appeal  from  such 
orders  would  be  dismissed,  leaving  the  case  as  it  stood  at  the  death  of 
the  defendant. 

[Ed.  Note. — For  other  cases,  see  Abatement  and  Bevival,  Gent.  Dig. 
§S  335-345;   Dec.  Dig.  «=»67.] 

Appeal  from  Special  Term,  Broome  County. 

Action  by  the  UUman-Einstein  Company  against  David  J.  Crim- 
mins.  From  an  order  staying  all  proceedings  until  a  representative 
of  the  defendant  could  be  appointed,  and  an  order  opening  the  default 
and  allowing  20  days  in  which  to  serve  answer,  plaintiff  appeals.  Dis- 
missed. 

Argued  before  SMITH,  P.  J.,  and  KELLOGG,  LYON.  HOWARD, 
and  WOODWARD,  JJ. 

T.  B.  &  L.  M.  Merchant,  of  Binghamton,  for  appellant. 
George  F.  Morss,  of  Camden,  for  respondent. 

SMITH,  P.  J.  The  situation  presented  by  the  papers  herein  is 
somewhat  complicated.  Plaintiff  had  procured  a  judgment  by  default 
against  the  defendant  named.  Upon  this  judgment  execution  was 
issued  and  a  levy  made.  Thereafter  defendant,  through  his  attorney, 
procured  an  order  to  show  cause  why  the  said  default  should  not  be 
opened,  and  in  that  order  to  show  cause  all  proceedings  upon  the 
judgment  were  stayed  until  the  hearing  and  determination  of  the  mo- 
lion.  This  order  to  show  cause  was  returnable  October  13,  1913. 
After  the  granting  of  the  order  to  show  cause,  and  upon  October  8th, 
the  defendant  had  died.  The  first  order  appealed  from  was  made 
upon  the  13th  of  October,  and  provided  that  all  proceedings  be  stayed 
for  ten  days,  "until  a  representative  of  the  defendant  can  be  appointed, 
and  that  the  respective  parties  to  this  action  on  or  before  October  18, 
1913,  submit  their  briefs."  Thereafter,  the  plaintiff's  attorneys  and 
defendant's  attorney  having  submitted  their  briefs,  an  order  was  made 
opening  the  said  default  and  allowing  the  defendant  20  days  in  which 
to  serve  his  answer.  From  these  two  orders  the  plaintiff  appeals,  upon 
the  ground  tfiat  they  were  improperly  made,  as  at  the  time  of  their  en- 
tr}'  no  representative  had  been  appointed  for  the  deceased  defendant. 
The  notice  of  appeal  was  apparently  served  upon  the  county  clerk  and 
upon  Morss,  the  former  attorney  of  the  defendant  Crimmins. 

It  is  not  denied  that  at  the  time  these  orders  were  made  no  personal 
representative  had  been  appointed  of  the  deceased  defendant.    Nor  is 
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there  any  assertion  here  upon  the  brief,  or  claim,  that  at  the  time  this 
appeal  was  taken  there  was  any  such  representative.  No  substitution 
has  been  made  in  the  case,  and  the  notice  of  appeal  is  directed  to  Morss, 
as  the  attorney  for  the  defendant  respondent. 

The  death  of  the  defendant  suspended  all  proceedings  in  the  action, 
.  except  to  revive  it  in  the  name  of  the  legal  representatives  of  the  de- 
fendant. Piering  v.  Henkel  (City  Ct.  N.  Y.)  2  N.  Y.  Supp.  413.  The 
entry  of  the  order  postponing  the  argument,  and  also  the  entry  of  the 
order  setting  aside  the  judgment,  was  therefore  unauthorized.  Equal- 
ly unauthorized  is  this  proceeding  to  review  those  orders.  No  proceed- 
ing can  be  taken  in  the  action  until  the  representative  of  the  defend- 
ant has  been  brought  in,  or  at  least  until  notice  is  served  upon  such 
representative,  or,  if  no  representative  be  appointed,  upon  the  per- 
sons interested  in  the  property  or  claim.  The  order  to  show  cause, 
containing  the  stay  until  the  hearing  and  determination  of  the  motion 
to  open  the  default,  is  therefore  still  in  force,  and  the  case  remains  in 
the  exact  position  in  which  it  was  at  the  time  of  the  death  of  the  de- 
fendant. This  appeal  should  therefore  be  dismissed,  but  without  costs. 
Appeal  dismissed,  without  costs.    All  concur. 


LAMOUR  v.  NORTHERN  IRON  CO. 

(Supreme  Ck)iiTt,  AppeUate  Diylsion,  Third  Department    March  18,  1915.) 

Master  and  Servant  (d=»285,  286 — Injuries  to  Servant — Suffioienoy  of 
EviDENCBi — Safe  PLace  to  Work — ^Pboximats  Cause. 

In  an  action  for  the  death  ot  an  engineer  of  a  locomotive  crane»  which 
was  overturned  while  being  moved  along  the  tracks,  evidence  held  to 
raise  a  jury  question  whether  the  master  failed  to  furnish  safe  ways, 
works,  and  machinery,  and  whether  such  failure  caused  the  death  of  the 
engineer. 

[Ed.  Note. — For  other  cases,  see  Master  and  Servant,  Cent  Dig.  K 
1001-1003,  1006-1006,  1010-1083,  103&-1044,  1046-1050,  1053;  Dec  Dig. 
<S=»285,  286.1 

Kellogg,  J.»  dissenting. 

Appeal  from  Trial  Tenn,  Essex  County. 

Action  by  Bridget  Lamour,  as  administratrix  of  the  estate  of  George 
Lamour,  deceased,*  against  the  Northern  Iron  Company.  Judgment  for 
the  defendant  on  nonsuit,  and  plaintiff  appeals.  Reversed,  and  new 
trial  granted. 

Argued  before  SMITH,  P.  J.,  and  KELLOGG,  LYON,  HOWARD 
and  WOODWARD,  JJ. 

Leary  &  FuUerton,  of  Saratoga  Springs,  for  appellant. 
Weeds,  Conway  &  Cotter,  of  Plattsburgh  (T.  B.  Cotter,  of    Platts- 
burgh,  of  counsel),  for  respondent. 

LYON,  J.  The  death  of  plaintiff's  intestate  resulted  from  the  over- 
turning of  a  locomotive  crane  owned  by  the  defendant,  and  operated 
by  deceased,  at  defendant's  iron  works  at  Port  Henry,  N.  Y.,  ihe  night 
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of  December  12,  1912.  The  case  is  now  before  this  court  for  the 
second  time.  The  judgment  obtained  by  the  plaintiff  upon  the  pre- 
vious trial  was  reversed,  and  a  new  trial  granted.  163  App.  Div.  131, 
148  N.  Y.  Supp.  458.  The  retrial  resulted  in  a  nonsuit  at  the  close  of 
plaintiff's  evidence.  From  the  judgment  entered  thereon,  this  appeal 
has  been  taken. 

The  action  was  brought  under  both  the  common  law  and  the  Em- 
ployers' Liability  Act.  Labor  Law  (Consol.  Laws,  c.  31 ;  Laws  1909, 
c.  36)  art.  14,  as  amended  by  chapter  352,  Laws  1910.  The  crane 
weighed,  according  to  the  specifications,  about  23  tons,  had  a  minimum 
clearance  above  the  rail  of  about  15  feet,  exclusive  of  the  smokestack, 
?ind  traveled  under  its  own  power  at  a  speed  of  2  miles  per  hour.  The 
frame  of  the  track  was  about  20  feet  long,  5V2  feet  wide,  4  feet  high, 
and  supported  the  cab,  on  the  floor  of  which  were  the  engine,  boiler, 
base  of  the  crane,  and  other  machinery,  and  was  fitted  with  two  four- 
wheel  trucks,  having  a  gauge  of  3  feet  and  wheels  30  inches  in  di- 
ameter. Between  the  framework  of  the  truck  and  the  floor  of  the 
cab  was  an  iron  circle,  which  supported  the  cab  and  on  which  it  rotated. 
An  iron  pin,  known  as  a  "locking  pin,"  extended  through  the  floor  of 
the  cab,  and  when  pressed  down  entered  about  2  inches  into  the 
framework  of  the  truck.  The  purpose  of  this  pin,  so  used,  was  to 
prevent  the  cab  revolving,  and  to  hold  the  boom  in  the  line  of  the 
center  of  the  track  when  straight.  This  locking  pin  passed  through 
an  iron  collar  at  the  cab  floor,  and  was  encircled  by  a:  spring,  which 
held  the  head  of  the  pin  up  from  the  floor  a  sufficient  distance  to  raise 
the  lower  end  above  the  frame  of  the  truck,  and  hence,  when  not  press- 
ed down,  the  floor  of  the  cab  was  not  locked,  but  could  rotate  freely 
upon  the  circle  between  it  and  the  frame.  A  hole  had  been  cut  through 
the  side  of  the  iron  collar,  through  which  a  set  screw  passed  which 
then  turned  up,  entered  a  slot  in  the  locking  pin,  and  held  it  in  place 
when  pressed  down  into  the  framework  of  the  truck.  Unless  the  set 
screw  were  turned  against  the  locking  pin  after  it  had  been  pushed  into 
the  framework,  or  a  weight  placed  upon  the  head  .of  the  pin  sufficient 
to  overcome  the  lifting  force  of  the  spring,  the  pin  would  rise  and  allow 
the  cab  to  rotate,  swinging  the  boom  to  the  right  or  left  of  the  center 
of  the  track. 

The  crane  had  a  capacity,  without  counterweights  or  outriggers  in 
position,  as  stated  on  brass  plates  affixed  to  the  sides  of  the  frame  by 
the  builders,  with  which  we  may  assume  plaintiff's  intestate  was 
familiar,  as  follows:  '*!&  6"  radius,  8,000  lbs;  15'  radius,  5,070  lbs.; 
20'  radius,  3,520  lbs. ;  23'  6"  radius,  2,650  lbs."  The  capacity  of  the 
crane  with  the  boom  parallel  to  the  track,  or  with  the  outriggers  in 
position,  was  given  as  from  2,100  to  l,3Ck)  pounds  additional.  The 
crane  was  equipped  by  the  builders  with  a  boom  21  feet  in  length,  and 
following  its  receipt  by  the  defendant  was  so  used  until  early  in  De- 
cember, 1912,  when  the  defendant  substituted  therefor  a  boom  28 
feet  in  length  constructed  by  its  own  employes,  having  an  additional 
weight  of  upwards  of  500  pounds,  without,  so  far  as  appears,  having 
consulted  the  designers  of  the  crane  with  reference  thereto,  or  placing 
additional  counterweights  upon  the  crane.     It  does  not  appear  that 
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plaintiff's  intestate  was  informed  of  the  mechanical  effect  of  the  change 
of  booms.  He  was  an  ordinary  laborer,  28  years  of  age,  who  had  been 
instructed  as  to  operating  the  crane  by  his  predecessor,  a  young  man 
of  19  years  of  age,  and  on  the  12th  day  of  December,  1912,  had  been 
in  charge  of  the  crane  for  5  weeks,  receiving  $2.25  per  day  on  the 
night  'shift,  which  went  on  at  6  p.  m. ;  the  day  shift  coming  on  at 
7  a.  m. 

Soon  after  midnight  of  December  12,  1912,  plaintiff's  intestate  who 
had  operated  the  crane  with  the  longer  boom  for  9  days,  was  directed 
to  take  the  crane  from  the  northerly  to  the  southerly  end  of  defendant's 
yard,  a  distance  of  perhaps  1,000  feet,  for  the  purpose  of  loading 
iron.  Accompanied  by  his  helper,  who  walked  ahead  or  alongside  of 
the  crane,  the  deceased  mounted  the  crane  and  passed  at  the  rate  of 
about  1%  or  2  miles  per  hour  along  the  track,  over  a  switch  at  a 
curve  and  up  a  slight  grade,  to  a  stub  or  slide  switch  about  8  feet  long 
and  about  500  feet  from  the  place  of  starting,  where  the  accident 
occurre^.  The  helper,  after  noticing  that  the  front  wheels  of  the  front 
truck  had  passed  safely  upon  the  switch,  went  to  the  third  switch,  some 
40  feet  farther  on,  when,  hearing  the  deceased  call  that  the  boom  was 
turning,  the  helper  looked  and  saw  that  the  crane  was  running  back- 
wards, and  that  the  boom,  from  the  end  of  which  the  magnet  was  sus- 
pended, had  swung  to  a  position  just  over  the  outside  of  the  easterly 
rail.  Running  back,  the  helper,  doubtless  for  the  purpose  of  arresting 
the  backward  movement  of  the  car,  turned  the  brake  upon  the  forward 
end  of  the  truck,  which  he  could  reach  from  the  ground.  Suddenly 
the  boom  swung  farther  around,  and  the  crane  instantly  turned  over 
to  the  east;  the  top  of^  the  cab  striking  the  deceased,  who  had  en- 
deavored to  save  himself  by  jumping,  and  inflicted  injuries  which  re- 
sulted in  his  death  that  day.  The  boom  lay  on  the  ground  on  the 
easterly  side  of  the  track,  at  an  angle  of  about  30  degrees.  Owing  to 
the  overhead  electric  wires,  it  was  probably  carried  by  the  crane,  when 
moving,  with  the  top  at  a  height  of  about  16  feet  The  boom  could 
ordinarily  be  swung,  and  controlled  by  a  lever  within  the  cab.  This 
could  not  be  done,  however,  while  the  crane  was  in  motion;  but  it 
was  necessary  first  to  throw  the  locomotive  clutch  out,  which  deprived 
the  crane  of  its  power  of  propulsion,  after  which  the  power  could  be 
applied  to  control  the  swinging  of  the  boom.  Witnesses  testified  that, 
equipped  with  the  21-foot  boom,  the  crane  had  been  used  and  moved 
with  the  boom  not  centered  upon  the  track,  but  at  right  angles  to 
the  track,  but  at  what  elevation  of  the  boom  does  not  appear,  excepting 
in  one  or  two  instances. 

The  alleged  negligence  of  the  defendant,  mainly  relied  upon  by 
plaintiff  at  the  trial,  was  an  improper  switch  track,  the  replacing  of  the 
boom  of  21  feet  by  that  of  28  feet,  and  the  failure  to  provide  for  hold- 
ing the  locking  pin  in  position  after  it  had  been  pressed  into  the  truck 
frame.  As  to  the  track,  the  evidence  most  favorable  to  the  plaintiff  is 
that  the  ends  of  the  easterly  rail  of  the  switch  and  main  tracks  did  not 
come  together  within  2  or  3  inches,  and  that  the  westerly  rail  was 
2  inches  higher  than  the  easterly  rail — ^the  switch  curving  slightly 
towards  the  east.    As  to  the  locking  pin,  it  appears  that  the  tliread, 
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both  inside  the  collar  and  of  the  set  screw,  was  worn  out  or  stripped, 
so  that  the  set  screw  would  no  longer  hold  the  locking  pin  in  place,  and 
that  one  of  the  prior  operators  of  the  crane  had  thrown  the  set  screw 
away.  While  defendant  had  other  set  screws,  they  were  evidently  use- 
less, in  view  of  the  condition  of  the  thread  inside  the  collar.  Altnough 
the  defendant  contends  that  the  deceased  had  not  used  the  locking  pin 
the  morning  of  the  accident,  it  appears  from  the  testimony  of  his  helper 
that  the  boom  had  stood  over  the  center  of  the  track  during  the  whole 
journey  of  500  feet  from  the  starting  point  to  the  switch,  and  that  its 
first  divergence  was  after  the  crane  had  entered  upon  the  switch,  and 
at  the  time  of  the  accident. 

This  testimony,  in  view  of  the  testimony  of  another  witness  that, 
with  the  locking  pin  not  in  place  and  held  down,  the  crane  would  not 
move  more  than  about  J  5  feet,  without  the  crane  swinging  around,  is 
confirmatory  of  plaintiff's  claim  that  the  locking  pin  was  in  place  and 
effective  during  at  least  the  trip  to  the  switch.  Furthermore,  a  witness 
testified  that  he  examined  the  crane  the  morning  of  the  accident  as  it 
lay  overturned,  and  that  the  locking  pin  was  then  in  the  collar,  with 
about  half  its  length  above  the  cab  floor.  As  one  of  the  matters  of 
evidence  before  the  court  upon  the  second  trial,  and  not  proven  upon 
the  first  trial,  the  plaintiff  called  one  Marshall  as  an  expert,  who  tes- 
tified that  the  difference  in  .weight,  or  bearing  on  the  counterweight, 
of  the  magnet  placed  upon  the  28-foot  boom,  over  that  placed  upon 
the  21-foot  boom,  was  7  tons ;  also  that  the  additional  strain  upon  the 
king  pin  and  the  floor  of  the  cab  by  the  28-foot  boom  over  the  21-foot 
boom  should  be  considered  and  would  affect  the  locking  pin,  and  indeed 
might  be  sufficient  to  raise  the  locking  pin  out  of  the  truck  frame,  even 
if  the  operator  were  standing  on  the  locking  pin. 

While  it  is  necessarily  a  matter  of  some  speculation  as  to  the  exact 
occurrences  immediately  preceding  the  overturning  of  the  crane,  it 
would  appear  reasonable,  from  the  fact  of  the  deceased  calling  to  his 
helper  that  the  boom  was  turning,  and  from  the  then  backward  move- 
ment of  the  crane  down  the  grade  northerly,  that  the  deceased,  realiz- 
ing the  conditions,  had  sought  to  transfer  the  power  of  the  crane 
from  the  running  gear  to  the  lever,  which  might  control  the  swinging 
of  the  boom.  Perhaps  in  the  emergency,  out  of  several  levers  in  the 
small  cab,  he  may  have  taken  hold  of  the  wrong  one,  possibly  of  the 
lever  which  swung^the  boom  to  the  east,  as  suggested  in  one  of  the 
briefs,  as  there  was  no  light  in  the  car,  and  none  in  the  yard,  excepting 
that  furnished  by  the  cluster  of  electric  bulbs  upon  the  north  wall  of 
the  laboratory,  30  or  40  feet  away,  which  the  witness  says  lighted  the 
field  from  the  laboratory  to  the  switch  "a  little  bit." 

Neither  can  we  say  that  under  the  evidence  it  is  improbable  that  the 
crane,  upon  entering  the  switch  and  being  necessarily  tilted  somewhat 
towards  the  east,  by  reason  of  the  westerly  rail  being  higher  than  the 
easterly  rail,  and  such  motion  being  communicated  to  the  magnet, 
weighing  3,250  pounds  suspended  at  the  outer  end  of  the  28- foot  boom, 
may  not  of  itself  have  caused  the  overturning  of  the  crane,  or  may  not 
have  raised  the  locking  pin  sufficiently  to  have  released  the  frame, 
necessarily  resulting  in  overturning  the  crane.     Concededly  the  de- 
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ceased  had  the  right  to  rely  upon  the  defendant  furnishing  him  safe 
ways,  works,  and  machinery,  and  whether  or  not  it  did  so,  and  wheth- 
er, if  not,  its  failure  in  that  respect  resulted  in  the  death  of  plaintiff's 
intestate,  were  fairly,  under  the  evidence  as  it  now  stands,  questions 
of  fact  for  the  determination  of  the  jury. 

As  the  allegation  of  contributory  negligence  is  one  of  defense,  and 
cannot  be  said  to  have  been  established  as  matter  of  law,  it  need  not  be 
discussed  at  this  time. 

The  judgment  appealed  from  should  be  reversed,  and  a  new  trial 
granted,  with  costs  to  the  appellant  to  abide  the  event.  All  concur, 
WOODWARD,  J.,  in  result,  in  memorandum,  except  KELLOGG,  J., 
who  dissents. 

WOODWARD,  J.  I  concur  in  the  result  There  is  a  question  for 
the  jury,  whether  the  change  in  the  length  of  the  boom  constituted 
negligence.  I  do  not  wish  to  pass  on  the  question  of  whether  such 
a  finding  would,  be  against  the  weight  of  evidence.  There  is,  however, 
this  question  in  the  case,  and  I  think  it  was  error  to  grant  a  nonsuit 
This  much  is  not  inconsistent  with  the  previous  ofrniion. 


GINCEL  v.  COHEN.     (No.  7025.) 
(Supreme  Ck>urt,  Appellate  Division,  First  Department    liardi  19,  101&) 

Venue  «=»7— Breach  op  Contract. 

Where  a  contract  was  made  In  S.  comity,  and  was  to  be  performed 
there,  and  plaintiffs  assignor  described  himself  therein  as  a  resident  of 
S.  county,  the  venue  of  the  action  was  properly  laid  in  such  county. 

[Ed.  Note.— For  other  cases,  see  Venue,  Cent  Dig.  gg  13-16;  Dec.  Dig. 

<©=5>7.] 

Appeal  from  Special  Term,  New  York  County. 

Action  by  Rose  Gincel  against  Dore  Cohen.  From  an  order  deny- 
ing a  motion  to  change  place  of  trial  from  New  York  to  Sullivan  coun- 
ty, defendant  appeals.    Reversed. 

Argued  before  INGRAHAM,  P.  J.,  and  McLAUGHLIN,  LAUGH- 
LIN,  CLARKE,  and  SCOTT,  JJ. 

Isadore  Rothenberg,  of  CenterviUe  Station,  for  appellant 

PER  CURIAM.  As  the  contract  was  made  in  Sullivan  county,  and 
was  to  be -there  performed,  and  as  the  plaintiff's  assignor  therein  de- 
scribed himself  as  a  resident  of  Sullivan  county,  we  think  that  county 
is  the  proper  place  for  the  trial. 

The  order  appealed  from  must  be  reversed,  with  $10  costs  and  dis- 
bursements, and  the  motion  granted. 

^=;>For  other  cases  see  same  topic  A  KBY-NUMBBR  In  aU  Key-Numbered  Digests  ft  Indexes 
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GODFRBE  V.  GODFREE.     (No.  6945.) 
(Supreme  Court,  Appellate  Division,  First  Department.    March  19,  1916.)  . 

Divorce  4^79 — Service — Pbocess — Statute. 

Under  Code  Olv.  Proc.  §  440,  providing  that  the  order  for  publication 
must  direct  that  service  of  summons  be  made  by  publication,  or  at  plain- 
tiff's option,  that  the  summons  and  complaint  be  served  upon  the  defend- 
ant personally  without  the  state,  as  amended  in  1914,  by  eliminating  the 
right  of  the  plaintl£f,  at  option,  to  make  personal  service  without  the 
state,  an  order  of  publication,  in  an  action  for  divorce,  in  the  alterna- 
tive, that  the  summons  be  published  or  that  it  be  served  personally  with- 
out  the  state,  was  fatally  defective  in  form. 

[Ed.  Note.— For  other  cases,  see  Divorce,  Cept.  Dig.  ||  2bSr2$S.l  Dea 
Dig.  «&=5>79.] 

Appeal  from  Special  Term,  New  York  County. 

Action  by  Alice  Breed  Godfree  against  Charles  Horace  Godfree. 
From  an  order  denying  motion  to  vacate  an  order  directing  service 
of  process  by  publication,  defendant  appeals.    Order  reversed. 

Argued  before  CI.ARKE,  LAUGHUN,  SCOTT,  DOWLING,  and 
HOTCHKISS,  JJ. 

Leo  R.  Brilles,  of  New  York  City,  for  appellant. 
Francis  Colety,  of  New  York  City,  for  respondent 

HOTCHKISS,  J.  The  action  is  for  divorce.  The  order  was  in 
the  alternative,  that  the  summons  be  published,  or  that  it  be  served 
personally  without  the  state.  The  grounds  of  the  motion  to  vacate 
were:  (1)  That  the  order,  instead  of  requiring  "that  on  or  before  the 
date  of  first  publication"  plaintiff  deposit  in  the  pogt  office,  etc.,  used 
the  words  "third  publication";  (2)  that  the  papers  failed  to  show 
that  plaintiff  had  been  or  would  be  unable  with  due  diligence  to  make 
personal  service,  and  that  defendant  had  been  continuously  without 
the  state  for  six  months. 

The  court  below  held  the  order  was  unobjectionable  in  form,  but 
that  the  papers  on  which  the  order  was  granted  failed  to  show  suffi- 
cient facts  concerning  defendant's  absence  from  the  state,  and  gave 
plaintiff  leave  to  file  additional  affidavits  on  this  subject,  of  which 
leave  plaintiff  availed  herself.  As  to  these  affidavits  defendant  claiiTis 
that  the  motion  went  to  jurisdictional  defects  in  the  order,  which  could 
not  be  so  corrected.  I  think  the  order  was  fatally  defective  in  form, 
and  that  on  this  ground  the  order  appealed  from  must  be  reversed. 

Prior  to  the  year  1914,  section  440  of  the  Code  provided  that  the 
order  for  publication  must  direct  that  service  of  the  summons  be 
made  by  publication,  or  at  plaintiff's  option  that  the  summons  and 
complaint  be  served  upon  the  defendant  personally  without  the  state. 
Under  this  section  it  was  held  in  the  Matter  of  Field,  131  N.  Y.  184, 
30  N.  E.  48,  that  it  was  not  necessary  for  the  order  to  contain  a  pro- 
vision for  both  methods  of  service,  but  that : 

"The  order  may  direct  the  service  by  due  publication  or  may  direct  the 
service  by  personal  delivery  without  the  state  in  the  manner  prescribed;   and 

an  order  dii^ctlng  either,  made  alone,  followed  by  due  service  In  that  manner, 

»- 
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152N.Y.S,— 17 

Digitized  by  VjOOQ  IC 


258  152  NBW  TORK  SI7PPLBMBNT  (Sup.  Ct; 

will  be  equally  good  with  one  which  directs  both,  with  an  option  to  choose 
either." 

In  Sabin  v.  Kendrick,  2  App.  Div.  96,  37  N.  Y.  Supp.  524,  the  or- 
der provided  in  the  alternative  for  each  method  of  service,  but  that 
portion  providing  for  service  by  publication  was  fatally  defective. 
The  court  held  that  this  did  not  invalidate  the  entire  order  because  it 
still  remained  good  as  an  order  for  personal  service  without  the  state. 
In  1914  section  440  was  amended  by  eliminating  that  portion  which 
gave  plaintiff  the  option  to  make  personal  service  without  the  state, 
and  as  the  section  now  stands  it  provides  for  service  by  publication 
only.  The  learned  court  below,  however,  invoked  section  443,  subdivi- 
sion 2,  which  provides: 

"In  all  cases  when  publication  Is  ordered,  personal  service  of  a  copy  of  the 
summons  and  complaint  *  •  •  out  of  the  state,  is  equivalent  to  publica- 
tion and  deposit  in  the  post  office." 

This  provision  the  court  held  is  the  equivalent  of  the  option  which 
by  the  aforesaid  amendment  was  eliminated  from  section  440,  and 
from  this  fact  the  court  concluded  that  notwithstanding  the  order  was 
defective  in  that  portion  which  provided  for  service  by  publication, 
inasmuch  as  by  section  443  there  still  remained  to  plaintiff  the  priv- 
ilege to  serve  personally  without  the  state,  the  order  was  valid  as  the 
basis  for  such  service,  when  a  proper  state  of  facts  had  been  made 
to  appear  by  additional  affidavits.  But  section  443  may  be  invoked 
only  *'when  publication  is  ordered."  Clearly  this  refers  to  a  valid 
order  of  publication,  and  not  to  one  fatally  defective. 

It  is  unnecessary  to  express  any  opinion  on  the  question  whether  the 
additional  affidavits  were  properly  received,  as  they  did  not  affect  the 
form  of  the  order. 

The  order  should  be  reversed,  with  $10  costs  and  disbursements,  and 
the  motion  granted,  with  $10  costs.     All  concur. 


STERN  v.  BELLAS,  HESS  &  CO.     (No.  6951.) 
(Supreme  Ck>nrt,  AppeUate  Division,  First  Department    March  19,  1915.) 

1.  Mastbb  and  Servant  ^s»40 — Gbounds  fob  Discuabob — Bubdbn  of  Pboof. 

In  an  action  by  servant  for  wrongful  discharge,  where  the  master  al- 
leged as  an  afElrmatlve  defense  that  plaintiff,  acting  as  purchasing  agent, 
had  demanded  and  received  money  and  merchandise  from  those  with 
whom  be  dealt,  etc.,  and  bad  compelled  other  employes  of  the  defendant 
to  work  for  him  personally,  such  facts  constituted  an  afflrmatlve  de- 
fense, and  the  defendant  had  the  burden  of  proof  with  respect  thereta 

[Ed.  Note. — For  other  cases,  see  Master  and  Servant,  Cent.  Dig.  {|  4'i- 
49;    Dec.  Dig.  «=s>40.1 

2.  Pleading  ^=^318 — Bill  of  Pabtigulabs — Defenses. 

In  an  action  by  servant  for  wrongful  discharge,  where  the  defendant  Ln 
his  separate  answer  set  up  that  plaintiff,  acting  as  purchasing  agent,  had 
accepted  bribes,  and  had  forced  other  employes  of  the  defendant  to  work 
for  him  personally,  denial  of  plaintiff's  motion  for  bill  of  particulars 
specifying  times  and  places  of  such  occurrences,  to  enable  the  plaintiff  to 
prepare  his  defense  with  the  minimum  of  expense,  and  denial  of  biU  of 

m  '■■■  ' 
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partieolarft,'  aa  to  tbe  names  of  employ^  wbose  servlceg  sadi  plaintiff  was 
dalmed  to  hare  used  during  business  hours  for  blms^,  was  impr(q;»er. 

[Ed.  Note.— For  other  cases,  see  Pleading,  Gent  Dig.  U  9ea-869,  971; 
Dec  Dig.  «=3>  318.] 

8.  PLEA.DINO   €=s>818 — BUX   OT   PABTXCI7I.ABS — DeFENS^, 

In  an  action  by  servant  for  wrongful  discharge,  where  the  master  set 
up  as  affirmative  defense  that  such  servant  had  neglected  to  devote  his 
entire  time  to  his  employment  by  absenting  himself  therefrom,  motion  by 
plaintiff  for  bill  of  particulars  as  to  days  and  hours  of  such  alleged  ab- 
sences was  properly  denied,  the  demand  being  too  broad,  since  the  em- 
ployer should  be  permitted  to  show  that  the  employ^  has  neglected  his 
duty  generally,  or  from  time  to  time,  without  being  limited  to  precise 
days  and  hours. 

(Ed.  Note.-~For  other  cases,  see  Pleading,  Gent  Dig.  ff  963--e69,  971; 
Dec.  Dig.  «s»318.] 

Appeal  from  Special  Term,  New  York  County. 

Action  by  Samuel  Stem  against  Bellas,  Hess  &  Co.  From  an  or- 
der denying  his  motion  for  bill  of  particulars  of  certain  allegations 
pleaded  as  a  separate  defense,  plaintiff  appeals.     Reversed. 

Argued  before  CLARKE,  LAUGHLIN,  SCOTT,  DOWLING,  and 
HOTCHKISS,  JJ. 

Wales  F.  Severance,  of  New  York  City,  for  appellant. 

Hugo  H.  Ritterbusch,  of  New  York  City  (Leon  Lewin,  of  New 
York  City,  on  the  brief),  for  respondent. 

LAUGHLIN,  J.  This  action  is  brought  to  recover  damages  for  an 
alleged  wrongful  discharge  of  the  plaintiff  from  the  employ  of  the  de- 
fendant. 

[1]  The  defendant  put  in  issue  all  of  the  allegations  of  the  com- 
plaint, with  the  exception  of  those  showing  that  it  is  a  corpora- 
tion and  that  it  entered  into  a  contract  for  the  employment  of  the 
plaintiff  as  alleged,  and  for  a  separate  defense  alleged,  among  other 
things,  in  justification  for  the  discharge,  that  the  plaintiff  violated  his 
contract  and  his  duty  to  the  defendant,  in  that,  while  acting  as  pur- 
chasing agent  of  merchandise  for  it,  he  on  divers  occasions  demand- 
ed, received,  and  accepted  for  his  own  use,  from  "divers  merchants 
and  others,"  money  considerations,  clothing,  and  other  merchandise, 
as  a  condition  of  "approving  and  passing  any  and  all  merchandise 
purchased  from"  them  by  him;  and  compelled  "certain  employes  of 
the  defendant  to  perform  work,  labor,  and  services  during  working 
hours,  in  repairing  and  manufacturing  clothing  and  other  merchan- 
dise for  his  personal  benefit  and  use,  and  that  of  other  persons,"  and 
"at  divers  times"  during  the  period  of  his  employment,  for  his  per- 
sonal benefit,  "compelled  certain  employes  of  the  defendant  to  per- 
form work,  labor,  and  services  outside  of  the  defendant's  premises 
during  working  hours,"  and  "at  divers  times"  during  said  period 
"failed  and  neglected  to  devote  his  entire  time  to  the  defendant's  busi- 
ness, by  absenting  himself  during,  business  hours,  all  of  which  vio- 
lations on  the  part  of  the  plaintiff  were  without  the  knowledge  and 
consent  of  the  defendant."  These  facts  constitute  an  affirmative  de- 
fense, and  the  burden  of  proof  with  respect  thereto  rests  on  the  de- 
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fendant.  Spitz  v.  Hein«,  77  App.  IMv.  317,  79  N.  Y.  Supp.  187. 
There  is,  however,  the  same  anthority  for  requiring  a  bill  of  particu- 
ters  of  an  affirmative  defense  as  for  requiring  one  of  a  plaintifiE's 
claim.    Spitz  v.  Heinze,  supra. 

[2]  The  first  demand  for  a  bill  of  particulars  is  of  the  times  and 
occasions,  including  dates  and  places,  and  the  names  of  the  persons 
from  whom  defendant  claims  that  plaintiff  accepted  for  his  own  use 
any  consideration  or  benefit  as  a  condition  of  approving  and  passing 
merchandise  purchased  by  him  for  defendant.  The  material  part  of 
that  demand  is,  of  course,  with  respect  to  the  names  of  the  persons; 
and  they  are  required  to  be  given,  not  on  the  theory  that  the  plaintiff 
is  entitled  to  a  discoveiy  with  respect  to  the  defendant's  evidence, 
but  that  it  is  necessary  in  order  that  the  plaintiff  may  not  be  taken 
by  surprise  and  put  to  needless  preparation  for  the  trial,  and  may 
be  prepared  to  meet  the  evidence  adduced  in  support  of  the  charge, 
which,  on  the  pleadings,  stands  denied.  Taylor  v.  Security  H.  Life  Ins. 
Co.,  73  App.  Div.  319,  76  N.  Y.  Supp.  671 ;  Spitz  v.  Heinze,  supra. 
These  are  serious  charges,  and  for  the  same  reason,  the  defendant 
should  be  required  to  state,  so  far  as  it  is  able  to  do  so,  the  times  and 
places,  and  in  order  that  the  plaintiff  may  be  prepared  to  show,  if 
it  be  the  fact,  that  he  was  elsewhere,  or  that  he  may  call  other  wit- 
nesses to  contradict  the  testimony  offered  by  the  defendant.  American 
Woolen  Co.  of  New  York  v.  Altkrug,  137  App.  Div.  621,  122  N.  Y. 
Supp.  394;  Knickerbocker  Trust  Co.  v.  Packard,  109  App.  Div.  421. 
96  N.  Y.  Supp.  412;  Smith  v.  Anderson,  126  App.  Div.  24,  110 
N.  Y.  Supp.  191;  Spitz  v.  Heinze,  supra;  Sundheimer  v.  Barron  & 
Co.,  62  Misc.  Rep.  263,  114  N.  Y.  Supp.  804.  The  plaintiff  is  for  like 
reason  entitled  to  know  the  names  of  the  employes  of  the  defendant, 
whose  services  it  claims  he  used  during  business  hours  for  himself  or 
for  others,  and  the  times  and  places,  as  near  as  may  be,  of  those  per- 
formed elsewhere  than  at  defendant's  place  of  business ;  but  we  arc 
of  opinion  that  it  would  be  unreasonable  to  expect  defendant  to  be 
able  to  specify  the  particular  days  and  hours  when  plaintiff  exacted 
from  its  employes  services  performed  at  its  place  of  business  for  his 
account.  The  second  and  third  demands  of  the  plaintiff,  therefore, 
should  have  been  granted  to  the  extent  herein  stated ;  but  the  nature 
of  the  services  is  immaterial,  as  is  also  the  length  of  time  devoted 
thereto. 

[3]  The  fourth  demand  is  that  the  defendant  specify  the  times 
when  it  claims  he  failed  and  neglected  to  devote  his  entire  time  to  its 
business  by  absenting  himself  therefrom,  and  he  asks  that  days  and 
hours  be  given.  This  demand  was  too  broad,  and  was  properly  denied, 
for  it  is  manifest  that  the  employer  should  be  at  due  liberty  to  show 
that  the  employ^  neglected  his  duties,  generally  or  from  time  to  time 
during  the  course  of  the  employment,  without  being  confined  to  pre- 
cise days  and  hours,  and  we  so  held  in  Spitz  v.  Heinze,  supra. 

It  follows  that  the  order  should  be  reversed,  with  $10  costs  and 
disbursements,  and  motion  granted  to  the  extent  herein  indicated,  with 
$10  costs.    All  concur. 
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066  App.  Div.  e05) 

PBOPT^  V.  rOWLEIL     (No.  6926^ 

(Supreme  Court,  Appellate  Division,  First  Department    March  19,  1915.) 

IifFAirrs  ^=»19 — Pboceedinos  roR  Covmitmient — Cottikt  or  Special  SssaioNa 
— ^Appeaxs. 

Under  Laws  1910,  c.  659,  i  88,  making  the  detei-mlnatlon  of  a  Justice  of 
the  Ck>urt  of  Special  Sessions  sitting  in  the  Children's  Court  the  deter- 
mination of  the  Court  of  Special  Sessions,  unless  objections  shall  be  In- 
terposed before  the  time  of  pleading,  and  section  40,  providing  that  ap- 
peals from  the  Court  of  Special  Sessions  must  be  to  the  Appellate  Divi- 
sion of  the  Supreme  Court,  the  Bronx  County  C)ourt  had  no  jurisdiction 
over  an  appeal  from  a  judgment  of  commitment  by  a  Justice  of  the  CJourt 
of  Special  Sessions  sitting  in  the  Children's  Court  for  the  County  of 
Bronx. 

[Ed.  Note. — For  other  cases,  see  Infants,  Cent.  Dig.  S  19;  Dec  Dig. 
«=>19.] 

Appeal  from  Bronx  County  Court. 

Commitment  proceedings  by  the  People  against  Lillian  Fowler. 
From  a  judgment  of  the  Bronx  County  Court  (148  N.  Y.  Supp.  741), 
reversing  an  order  of  the  Children's  Court  for  the  County  of  Bronx, 
the  Protestant  Episcopal  House  of  Mercy  appeals.     Reversed. 

Argued  before  CLARKE,  LAUGHLIN,  SCOTT,  DOWLING,  and 
HOTCHKISS,  JJ. 

Cornelius  J.  Sullivan,  of  New  York  City,  for  appellant. 
Richard  H.  Mitchell,  Asst.  Dist.  Atty.,  of  New  York  City,  for  plain- 
tiff. 
William  S.  Evans,  of  New  York  City,  for  respondent. 

DOWLING,  J.  The  question  raised  by  the  present  appeal  is  wheth- 
er the  County  Court  of  the  Bronx  has  jurisdiction  to  entertain  an 
appeal  from  a  judgment  of  commitment  made  by  a  justice  of  th6 
Court  of  Special  Sessions  sitting  in  the  Children's  Court  for  the  Coun- 
ty of  the  Bronx. 

We  are  of  the  opinion  that  since  the  passage  of  the  "Act  in  rela- 
tion to  the  inferior  courts  of  criminal  jurisdiction  in  the  city  of  New 
York,  defining  their  powers  and  jurisdiction  and  providing  for  their 
officers,"  being  chapter  659,  Laws  of  1910,  the  County  Court  had  no 
jurisdiction  to  entertain  such  an  appeal.  That  act  provides  a  consist- 
ent, complete,  and  harmonious  scheme  for  the  jurisdiction  of  the 
Court  oi  Special  Sessions  and  for  the  practice  on  appeal  therefrom. 
All  sections  hereinafter  referred  to  are  those  embraced  in  said  act.  By 
section  3 : 

Tbe  Children's  Court  "shall  he  taken  to  mean  a  part  of  the  Court  of  Spe- 
cial Sessiona  of  the  City  of  New  York." 

Section  35  provides  that : 

"There  shall  always  be  at  least  one  separate  part  of  the  Court  of  Speelal 
SeasioDS  in  each  county  designated  as  the  Children's  Court  for  the  hearing 
and  disposition  of  proceedings  and  cases  inyolviug  the  trial  of  children.*' 
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Section  40  provides  that : 

"If  any  Jadgment  or  determination  made  by  the  Coxut  of  Special  Sessioiu 
shall  be  adverse  to  the  defendant  he  may  aiv>eal  therefrom  in  the  same  man- 
ner as  from  a  Judgment  in  an  action  prosecuted  by  indictment,  and  may  be 
admitted  to  bail  upon  an  appeal  in  like  manner;  and  if  the  judgmoit  of 
the  Supreme  Ck)urt  upon  such  an  appeal  shall  be  adverse  to  the  defendant, 
he  may  appeal  therefrom  to  the  Court  of  Appeals." 

Therefore  an  appeal  from  the  Children's  Court  (a  part  of  the  Court 
of  Special  Sessions)  must  be  taken  to  this  court,  unless  there  is  force 
in  the  contention  of  the  respondents  that,  because  at  the  time  of  the 
commitment  the  justice  of  the  Court  of  Special  Sessions  was  sitting 
in  the  case  in  his  capacity  as  a  City  Magistrate,  an  appeal  from  his 
determination  must  be  taken  to  the  County  Court.  It  is  quite  true 
that  section  30  provides  that  all  justices  pf  the  Court  of  Special  Ses- 
sions are  magistrates,  and  have  and  may  exercise  all  the  jurisdiction 
and  powers,  not  inconsistent  with  the  act,  which  are  conferred  by 
law  upon  magistrates.  But  section  38  provides  that  one  of  said  jus- 
tices "in  attendance  on  a  Children's  Court  shall  possess  and  exercise, 
ais  to  all  matters  arising  in  the  court,  all  the  powers  and  jurisdiction 
of  the  Court  of  Special  Sessions,  unless  objection  shall  be  interposed 
before  the  time  of  pleading,  in  which  event  the  trial  must  be  ad- 
journed to  a  future  day,  when  it  shall  be  had  before  three  justices. 
It  then  continues: 

"Any  order,  determination  or  judgment  of  one  of  said  Justiees  when  sitting 
alone,  pursuant  to  the  foregoing  provisions,  or  any  two  of  said  justices  when 
three  are  sitting,  shall  be  the  order,  determination  or  judgment  of  the  Court 
of  Special  Sessiona" 

This  seems  to  be  conclusive  against  the  argument  of  the  respond^ 
ents.  Since  the  determination  of  the  justice  sitting  in  the  Children's 
Court  became  the  determination  of  the  Court  of  Special  Sessions,  and 
since  under  section  40  an  appeal  from  such  determination  must  be 
taken  to  this  court,  the  County  Court  was  without  jurisdiction  to  en- 
tertain it,  and  its  judgment  must  be  reversed.  The  opinion  in  the 
case  of  People  v.  O'Neill,  117  App.  Div.  826,  102  N.  Y.  Supp.  988, 
IS  no  longer  controlling,  because  it  was  based  upon  considerations 
arising  from  the  language  of  the  statutes  then  in  existence,  and  which 
have  either  since  been  repealed  or  have  had  no  application  since  the 
passage  of  the  Inferior  Criminal  Courts  Act.  The  amendment  to  the 
act  made  by  chapter  691,  Laws  of  1913,  by  which  a  new  section  (39a) 
was  added  thereto  in  relation  to  the  examination  and  commitment  oi 
mentally  defective  and  feeble-minded  children,  puts  such  new  provi- 
sion in  its  proper  place  before  the  section  regulating  appeals,  and 
leaves  the  whole  policy  of  administration  of  the  law  regarding  the 
Children's  Court  harmonious  to  date  in  providing  for  appeals  from 
all  its  determinations,  as  well  as  from  all  judgments  of  the  Special 
Sessions  Court  whereof  it  is  a  part,  directly  to  this  court. 

The  order  appealed  from  will  therefore  be  reversed,  upon  the  ground 
that  the  County  Court  was  without  jurisdiction  to  make  the  same,  but 
without  passing  upon  the  merits  of  the  or^nal  judgment  of  commit- 
ment, which  is  not  now  before  us ;  no  appeal  having  been  taken  to 
this  court  by  the  defendant.    All  concur. 
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FEOPIiB  ex  reL  NEW  YORK,  O.  ft  W.  RY.  CO.  ▼.  STATB  BOARD  OF 
TAX  COM'RS.     (No.  48/20.) 

(Supreme  Ckmrt,  Appellate  Division,  Fourth  Department    March  8,  1915.) 

1.  Taxation   ^=;»376 — Tangible   Pbopebtt   or  Railroad   Company— Oveb- 

HSAD  Bbidoes — Special  Fbanchiss. 

Where  public  highways  passed  over  relator  railroad  on  overhead 
bridges,  in  the  absence  of  evidence  the  presumption  was  that  under  seo 
tion  93  of  the  Railroad  Law  (Consol.  Laws,  c.  49)  the  railroad  is  under 
duty  to  repair  the  framework  and  abutments  of  such  bridges,  so  that 
prima  facie  they  were  tangible  pro];>erty  for  the  purpose  of  determining 
the  value  of  the  special  franchises,  though  its  interest  in  them  arises 
from  its  obligation  to  repair  and  replace  them,  even  though  not  strictly 
part  of  its  real  property,  as  by  resting  on  its  land. 

[Ed.  Note.— For  other  cases,  see  TaxaUon,  Cent  Dig.  Sf  625,  629-^1 ; 
Dea  Dig.  «s>376.] 

2.  Taxation  «=>376— Tangible  Pbopebtt  of  Railboad  Company — Highway 

Subway — Special  Fbanohise. 

Where  a  highway  passed  at  right  angles  beneath  a  railroad  occupying 
part  of  another  public  highway,  such  part  of  the  subway  as  was  immedi- 
ately beneath  the  tracks  of  the  railroad,  supporting  them,  was  tangible 
property,  to  be  included  in  valuing  the  special  franchise;  the  railroad 
company  being  required,  by  Railroad  Law,  f  93,  to  keep  the  same  in 
repair. 

[Ed.  Note. — For  other  cases,  see  Taxation,  €3ent  Dig.  SI  625,  629-631 ; 
Dec.  Dig.  <rs>376.] 

Appeal  from  Special  Term,  Oswego  County. 

Action  by  the  People,  on  the  relation  of  the  New  York,  Ontario  & 
Western  Railway  Company,  against  the  State  Board  of  Tax  CommisT 
sioners.  From  a  final  order  entered,  incorporating  findings  of  a  referee 
only  in  part,  relator  appeals.    Modified  and  aflfirmed. 

Argued  before  KRUSE,  P.  J.,  and  ROBSON,  FOOTE,  LAM- 
BERT,  and  MERRELL,  JJ. 

C.  L.  Andrus,  of  Stamford,  for  appellant 
Edwin  J.  Mizen,  of  Oswego,  for  respondent 

FOOTE,  J.  Relator  was  assessed  for  the  taxable  value  of  its  special 
franchise  in  the  city  of  Oswego  for  the  year  1909  at  $73,900,  after 
a  hearing  upon  relator's  objections  to  the  same  as  being  erroneous  and 
excessive.  Relator  sued  out  a  writ  of  certiorari  to  review  the  same, 
and  the  issues  raised  by  respondent's  return  to  the  writ  were  sent 
to  a  referee  to  hear  and  determine.  Included  in  said  assessment  as  the 
value  of  the  tangible  property  of  the  relator  were  two  bridges  over  re- 
lator's railroad  at  Albany  street  and  Mexico  road,  by  means  of  which 
these  streets  are  carried  over  relator's  railroad;  also  the  cost  to  re- 
lator of  a  subway  constructed  in  1908,  by  order  of  the  board  of  rail- 
road commissioners  made  in  1905,  under  Schuyler  street,  along  which 
relator's  railroad  runs,  whereby  E^st  Seventh  street,  which  previously 
ended  with  its  junction  with  Schuyler  street,  was  carried  under  Schuy- 
ler street  and  into  the  grounds  of  the  United  States  military  reservation 
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known  as  Ft.  Ontario,  on  the  opposite  side  and  adjoining  Schuyler 
street.  The  cost  of  this  subway  was  upwards  of  $40,000,  including  the 
approaches,  and  of  the  part  under  Schuyler  street  $19,779.54.  Of  the 
total  expense  of  the  subway,  the  state  paid  25  per  cent.,  the  city  of 
Oswego  25  per  cent,  relator  42.5  per  cent.,  and  the  New  York  Central 
&  Hudson  River  Railroad  Company,  7.5  per  cent. ;  the  latter  com- 
pany having  a  single  track  running  along  Schuyler  street  parallel  to 
relator's  two  tracks.  The  total  cost  of  the  subway  to  relator  for  its 
share  was  $17,317.01. 

The  referee  found  and  decided  that  no  part  of  this  subway  construc- 
tion under  Schuyler  street  was  a  part  of  relator's  tangible  property  in 
Schuyler  street,  and  that  said  two  highway  bridges  at  Albany  street 
and  Mexico  road  were  not  tangible  property  of  relator  in  those  streets, 
and  reduced  the  assessment  accordingly.  Relator  moved  at  Special 
Term  to  confirm  the  referee's  report,  where  an  order  was  made  modi- 
fying the  referee's  decision  by  adjudging  that  the  two  bridges  were  as- 
sessable as  tangible  property  of  relatpr,  as  well  as  that  portion  of  the 
subway  under  Schuyler  street  and  within  the  confines  thereof,  to  the 
extent  of  the  cost  to  relator  of  that  part  of  the  subway,  to  wit,  $8,406. 
Otherwise,  the  report  of  the  referee  was  confirmed.  The  appellant  now 
challenges  the  correctness  of  these  modifications  to  the  referee's  deci- 
sion, and  contends  that  neither  the  highway  bridges  nor  any  part  of 
the  subway  are  owned  by  relator,  and  that  relator  has  no  such  inter- 
est therein  as  its  tangible  property  in,  over,  or  under  said  streets  used 
in  connection  with  special  franchises  therein. 

[1]  As  to  the  highway  bridges,  it  does  not  appear  when  they  were 
built  or  who  built  them.  They  have  been  in  use  for  some  20  years. 
In  the  absence  of  evidence  to  the  contrary,  we  must  assume  that  under 
section  93  of  the  Railroad  Law  relator  is  required  to  maintain  and 
keep  in  repair  the  framework  and  abutments  of  these  bridges.  If  the 
abutments  rest  upon  relator's  land,  then  they  are  part  of  its  real  prop- 
erty. If  not,  relator  still  has  an  interest  therein,  arising  from  its 
obligation  to  maintain,  repair,  or  replace  the  bridges  and  abutments 
in  case  of  their  destruction.  The  presumption  of  law  is  that  the 
assessment  was  properly  made.  This  presumption  must  prevail,  until 
relator  makes  it  to  appear  affirmatively  that  it  does  not  own  the  bridges 
or  have  any  tangible  property  therein.  People  ex  rel.  Jamaica  Water 
Supply  Co.  V.  State  Board  of  Tax  Com'rs,  196  N.  Y.  39,  89  N.  E. 
581 ;  People  ex  rel.  Niagara  Falls  Hydraulic  Power  &  Mfg.  Co.  v. 
State  Board  of  Tax  Com'rs,  202  N.  Y.  426,  95  N.  E.  754. 

[2]  As  to  the  East  Seventh  street  subway  under  Schuyler  street, 
relator  contends  that,  as  this  subway  was  built  long  after  it  received  its 
franchise  to  operate  its  railroad  along  Schuyler  street,  it  is  not  tax- 
able therefor,  because,  in  effect,  the  subway  carried  East  Seventh  street 
across  Schuyler  street  and  made  a  new  crossing  pf  relator's  railroad, 
which  did  not  exist  before,  and  that  hence  the  case  is  the  same,  in 
principle,  as  that  in  People  v.  Woodbury,  203  N.  Y.  167,  96  N.  E.  431, 
where  it  is  held  that,  when  a  new  street  is  carried  across  an  existing 
railroad,  no  special  franchise  is  thereby  created  which  is  taxable. 
It  is  said  in  that  case : 
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"The  object  of  the  Special  Franchise  Tax  Act  is  to  tax  railroad  corpora- 
tions for  privileges  granted  them  in  the  streets  which  they  occupy  on  their 
lines  of  railway,  and  if,  after  they  have  their  rights  of  way  secured  over 
private  land,  a  public  highway  is  laid  across  the  tracks,  whilfe  there  Is  a 
crossing,  it  is  not  a  crossing  made  by  the  railroad  or  through  public  favor,  so 
far  as  the  railroad  is  concerned.'* 

We  think  the  principle  so  enunciated  does  not  apply  here.  Relator's 
railroad  runs  lengthwise  in  Schuyler  street;  hence  it  has  a  special 
franchise  in  that  street.  In  connection  with  such  special  franchise,  all 
its  tangible  property  in,  over,  or  under  that  street  is  taxable  by  the 
express  terms  of  the  act.  If  it  adds  new  property  to  its  railroad  in, 
over,  or  under  the  street,  the  value  of  its  tangible  property  is  thereby 
increased.  The  question,  therefore,  is:  Is  this  subway  construction, 
or  any  part  of  it,  tangible  property  of  relator  within  the  intent  and 
meaning  of  the  act? 

It  appears  that  Schuyler  street  is  100  feet  in  width.  Adjoining 
Schuyler  street  on  the  north  is  the  military  reservation  owned  by  the 
United  States  government,  and  opposite  East  Seventh  street  and  for 
a  considerable  distance,  east  and  west^  there  are  no  buildings  up- 
on the  government  property.  Both  relator's  two  railroad  tracks  and 
the  single  track  of  the  New  York  Central  &  Hudson  River  Railroad 
Company  lie  on  the  north  side  of  the  roadway  of  Schuyler  street 
immediately  adjoining  the  government  grounds,  leaving  south  of  all 
these  tracks  a  considerable  part  of  Schuyler  street  in  width  free  from 
tracks  used  as  a  public  street.  While  the  expense  of  this  subway  was 
paid  in  part  by  the  state,  in  part  by  the  city,  and  in  part  by  the  rail- 
roads, we  think  that  part  of  the  subway  consisting  of  its  approach  in 
East  Seventh  street  and  under  that  part  of  Schuyler  street  used  as  a 
street  and  not  occupied  by  the  railroad  tracks  belongs  to  the  city  of 
Oswego,  or  the  adjoining  owners  of  private  property,  and  that  rer 
lator  has  no  interest  therein,  and  that  it  has  no  obligation  to  maintain 
or  repair  the  same;  but  as  to  that  part  of  the  subway  immediately 
below  the  tracks  of  relator's  railroad  we  think  the  abutments  and  the 
girders  which  support  relator's  railroad  are  its  property,  which,  under 
section  93  of  the  Railroad  Law,  it  is  required  to  maintain  and  keep  in 
repair,  while,  by  the  same  section,  the  city  of  Oswego  is  required  to 
maintain  and  keep  in  repair  and  is  given  jurisdiction  over  the  ap- 
proaches. It  appears  from  the  evidence  and  is  found  by  the  referee 
that  the  expense  of  constructing  that  part  of  the  subway  which  is 
immediately  under  the  tracks  and  railroad  of  relator  was  $6,151.06. 
This  sum,  we  think,  represents  the  tangible  value  of  relator's  interest 
in  this  subway,  to  be  assessed  in  connection  with  its  special  franchise  at 
that  point. 

The  order  appealed  from  should  be  modified,  so  as  to  reduce  the 
tangible  value  of  relator's  interest  in  this  subway  from  the  sum  of 
$8,406,  stated  in  the  order  of  the  Special  Term,  to  the  sum  of  $6,1 51.- 
06,  and,  as  so  modified,  affirmed,  without  costs  of  this  appeal  to  either 
party.    All  concur. 
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DOBLBR  ▼.  OONRON  BROS.  CO.    (No.  6895.) 
(Supreme  Oonrt,  Appellate  DlTlsion,  Slrst  Department    March  19,  19150 

1.  Pleading  ^=>127 — Injxtbt  to  Servant — Answer — Admissions. 

An  allegation  In  an  answer,  in  an  action  for  injuries  to  an  employ^, 
that  the  accident  was  caused  by  the  negligence  of  the  employ^  or  by  the 
negligence  of  a  fellow  servant  "in  the  service"  of  the  employer  "with" 
the  plaintiff,  is  an  admission  of  the  employment. 

TEd.  Note.— Fbr  other  cases,  see  Pleading,  Cent.  Dig.  H  264-268;  Dec. 
DiK.  «=»127.] 

2.  Masteb  and  Servant  4=»277— Injury  to  Servant — Bxistenob  of  Rela- 

tion— Evidence. 

Evidence  hald  to  sustain  a  finding  that  an  employ^,  auing  for  a  penmnal 
injury,  was  in  the  employ  of  defendant. 

[Ed.  Note.— For  other  cases,  see  Master  and  Servant,  Cent.  Dig.  I  953 ; 
Dec.  Dig.  «=>277.] 

8.  Master  and  Servant  «=»296— Injury  to  Servant— Contbibutory  Negli- 
gence— ^Instructions. 

In  an  action  for  injuries  to  an  employ^  by  a  fall  into  an  elevator  shaft, 
instructions  that  the  employ^  could  not  recover,  unless  the  accident  hap- 
pened as  testified  to  by  him,  and  which  stated  the  law  of  contributory 
negligence,  and  In  so  doing  alluded  to  the  question  of  light  by  saying, 
"Was  the  light  sufficient  to  enable  the  plaintiff,  in  the'  exercise  of  rea- 
sonable care,  to  see  that  the  elevator  had  moved  and  that  the  gates  were 
open,  if  such  was  the  case?"  and  that  to  hold  the  employer  guilty  of  neg- 
ligence it  was  necessary  to  find  that  it  neglected  to  do  some  act  which  in 
the  exercise  of  reasonable  care  it  should  have  done,  submitted  the  ques- 
tion of  light  as  bearing  only  on  the  employe's  guilt  of  contributory  negli- 
gence. 

[Ed.  Note. — For  other  cases,  see  Master  and  Servant,  Cent  Dig.  {{ 
1180-1194 ;   Dec.  Dig.  <&=»296.1 

4.  Master  and  Servant  ^=»289— Injury  to  Servant — Contributory  Neali- 

oencb. 

An  employ^  moved  a  freight  elevator  so  as  to  enter  it.  From  the  time 
he  brought  the  elevator  to  the  floor  until  he  Btei^)ed  Into  the  shaft,  think- 
ing the  elevator  was  still  there,  only  about  ten  seconds  elapsed.  The  gates 
rose  and  closed  automatically  as  the  elevator  ascended  or  descended. 
When  he  stepped  into  the  shaft  he  could  not  see  whether  the  elevator 
was  there.  After  the  accident,  the  elevator  was  found  at  the  top  floor, 
but  it  was  not  shown  who  pulled  the  cable  to  send  it  there.  Held,  that 
the  employ^  was  not,  as  a  matter  of  law,  guilty  of  contributory  negli- 
gence. 

[Ed.  Note. — For  other  cases,  see  Master  and  Servant,  Cent  Dig.  If  1089, 
1090,  1092-1132 ;   Dec  Dig.  «=>289.1 

5.  Master  and  Servant  ^=:>141 — Injury  to  Servant — ^Negligihcb. 

Failure  of  an  employer  to  make  any  rule  as  to  the  use  of  an  elevator, 
so  that  it  was  left  with  his  knowledge  and  acquiescence  to  be  used  in  a 
dangerous  manner.  Justified  a  finding  of  actionable  negligence. 

[Ed.  Note. — For  other  cases,  see  Master  and  Servant,  Cent  Dig.  {  283 ; 
Dec.  Dig.  <&=»141.] 

6.  Appeal  and  Error  «=>930 — Verdict — Instructions — Presukption8. 

It  must  be  presumed  that  the  jury  followed  the  instructlOD& 
[Ed.  Note. — For  other  cases,  see  Appeal  and  Error,  Cent  Dig.  H  3755- 
3761;    Dec.  Dig.  «=>930.1 

^ssFor  other  cares  lee  lame  topic  ft  KEY -NUMBER  in  all  Key-Numbered  Dlgeete  ft  Indezea 
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7.  Appeal  and  EAbok  *=»216  —  Ob^otionb  at  Tbial— Instbuotionb  —  Re- 
quests— ^NECBssnr. 

Where  the  court,  In  submitting  an  action  for  injuries  to  an  employ^, 
charged  that  the  employ^  could  not  recover  unless  the  accident  hap- 
pened as  testified  to  by  him,  the  employer,  failing  to  request  any  instruc- 
tion as  to  a  more  definite  specification  of  the  ttieory  of  his  negligence, 
could  not  complain  of  the  failure  to  so  charge. 

[Ed.  Note. — For  other  cases,  see  Appeal  and  Error,  Dec.  Dig.  4=>216; 
Trial,  Cent.  Dig.  «  627.] 

Appeal  from  Trial  Term,  New  York  County. 

Action  by  Charles  Dobler  against  the  Conron  Bros.  Company.  From 
a  judgment  for  plaintiff,  and  from  an  order  denying  a  new  trial,  de- 
fendant appeals.    Affirmed. 

Argued  before  INGRAHAM,  P.  J.,  and  McLAUGHLIN,  LAUGH^ 
LIN,  DOWLING,  and  HOTCHKISS,  JJ. 

Frederick  W.  Catlin,  of  New  York  City  (Robert  H.  Woody,  of  New 
York  City,  on  the  brief),  for  appellant. 

Joseph  A.  Shay,  of  New  York  City  (Nash  Rockwood,  of  New  York 
City,  of  counsel),  for  respondent. 

LAUGHLIN,  J.  On  the  17th  day  of  January,  1914,  the  plaintiff 
was  very  severely  injured  by  falling  into  a  freight  elevatot  shaft  from 
the  third  floor  of  the  defendant's  five-story  building  at  the  northeast- 
erly corner  of  Tenth  avenue  and  Thirteenth  street,  borough  of  Man- 
hattan, New  York ;  and  he  has  recovered  a  large  verdict,  but  it  is  not 
claimed  that  it  is  excessive.  The  plaintiff  alleged  that  he  was  in  the 
employ  of  the  defendant  at  the  time  of  the  accident,  and  the  recovery 
was  had  on  that  theory.  It  is  contended  in  behalf  of  the  appellant 
that  the  plaintiff  was  not  in  its  employ,  but  was  in  the  employ  of  the 
Riverside  Cold  Storage  Company,  a  corporation  incorporated  on  the 
18th  day  of  April,  1901,  for  the  period  of  ten  years. 

[1,2]  The  employment  of  the  plaintiff  at  this  place  commenced  in 
the  month  of  November  before  the  accident,  which  was  after  the  ex- 
piration of  -the  corporate  life  of  the  Riverside  Company.  The  only 
denial  in  the  answer,  which  was  verified  by  John  E.  Conron,  who  wa? 
the  treasurer  of  the  defendant,  of  the  allegation  that  the  plaintiff  was 
in  the  employ  of  the  defendant,  is  a  denial  that  the  defendant  had  any 
knowledge  or  information  sufficient  to  form  a  belief  with  respect  there- 
to. The  answer  in  the  first  defense  alleges  that  the  accident  was 
caused  or  contributed  to  by  negligence  on  the  part  of  the  plaintiff,  or 
by  the  negligence  of  a  fellow  servant  or  fellow  servants  "m  the  serv- 
ice" of  the  defendant  "with  the  said  plaintiff."  No  point  appears  to 
have  been  taken  with  respect  to  the  sufficiency  of  the  denial  of  plain- 
tiff's employment  by  the  defendant;  but  during  the  trial  counsel  for 
plaintiff  claimed  that  the  affirmative  allegation  with  respect  to  the 
negligence  of  a  fellow  servant  in  the  employ  of  the  defendant  with 
the  plaintiff  was  an  admission  of  his  employment  by  defendant.  Coun- 
sel for  defendant  then  requested  leave  to  amend  by  withdrawing  the 
admission,  or  leave  to  withdraw  a  juror  and  to  apply  at  Special  Term 
for  that  relief.  The  motion  was  denied,  and  the  court  ruled  that  the 
admission  was  some  evidence,  but  not  conclusive,  that  plaintiff  was 
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in  the  employ  of  the  defendant.  The  discretion  of  the  court  in  deny- 
ing the  motions  is  not  presented  for  review.  The  ruling  of  the  court 
with  respect  to  the  effect  of  the  affirmative  allegation  on  this  point  in 
the  answer  is  sustained  by  authority.  Talbot  v.  Laubheim,  188  N.  Y. 
421,  81  N.  E.  163;  Kraus  v.  Bimbaum,  200  N.  Y.  130,  137,  93  N. 
E.  474;  Young  v.  Katz,  22  App.  Div.  542,  48  N.  Y.  Supp.  187.  And 
if  the  denial  of  plaintiff's  emplojmient  bv  the  defendant  is  not  wholly 
bad  (see  Dahlstrom  v.  Gemunder,  198  N.  Y.  449,  92  N.  E.  106,  19 
Ann.  Cas.  771;  Harley  v.  Plant,  210  N.  Y.  405,  104  N.  E.  946; 
Kirschbaum  v.  Eschmann,  205  N.  Y.  127,  98  N.  E.  328),  it  also  should 
be  taken  into  consideration  in  determining  the  question  of  fact,  for 
the  officer  of  the  defendant,  who  verified  the  answer,  and  his  brother, 
Joseph  Conron,  who  is  the  president  of  defendant,  oi^nized  the  Riv- 
erside Company,  and  at  the  outset  owned  all  of  its.  capital  stock,  'with 
the  exception  of  4  shares,  2  of  which  they  evidently  had  issued  to 
their  attorney  to  qualify  him  as  a  director,  and  the  other  2  shares  were 
issued  to  one  Nash  and  one  Fitzgerald,  respectively,  who  subsequently 
became  officers  of  the  defendant,  and  the  Conrons  now  own  a  con- 
trolling interest  in  the  Riverside  Company,  and  it  is  to  be  inferred  that 
they  were  the  principal  stockholders  of  the  defendant,  which  was  in- 
corporated in  the  year  1902,  to  take  over  their  copartnership  business. 
It  appears  that  the  defendant  has  21  stockholders,  and  that  the  5 
stockholders  of  the  Riverside  Company  are  stockholders  of  the  de- 
fendant. At  the  organization  of  the  Riverside  Company,  both  Con- 
rons became  directors  of  it;  but  neither  of  them  had  been  an  officer 
of  that  company  for  about  seven  years  prior  to  the  trial.  John  E. 
Conron,  after  testifying  that  the  Riverside  Company  was  incorporated 
with  a  capital  of  $5,000,  and  the  defendant  with  a  capital  of  $500,000, 
was  asked,  "Q.  Have  you  any  other  small  companies?"  and  he  an- 
swered, "A.  Yes;  eight  more." 

The  business  conducted  by  the  Riverside  Company  was  the  trans- 
mission of  refrigeration  through  pipes  to  customers  in  the  vicinity  of 
its  plant,  which  for  some  years  prior  to  the  accident  was  in  the  three- 
story  building  owned  by  the  defendant  on  Thirteenth  street,  adjoining 
the  corner  building  in  which  the  elevator  was  located,  which  was  oc- 
cupied by  it  as  a  meat  market,  including  dealing  in  game,  poultry,  but- 
ter, and  eggs.  The  services  performed  by  the  plaintiff  were  in  con- 
nection with  the  refrigeration,  and  his  position  was  designated  pipe 
fitter.  Some  of  these  services  were  performed  in  that  part  of  the 
premises  occupied  by  the  defendant,  which  was  furnished  with  refrig- 
eration from  the  Riverside  Company's  plant.  There  was  a  passage- 
way from  the  second  floor  of  the  low  building  occupied  by  the  River- 
side Company  to  the  five-story  building,  the  third  floor  of  which  was 
three  steps  above  the  second  floor  of  the  low  building.  The  president 
of  the  Riverside  Company,  who  was  also  the  financial  agetit  of  the 
defendant,  testified  that  the  Riverside  Company  had  two  coolers  in 
the  high  building,  and  leased  the  use  of  the  elevator  from  the  defend- 
ant, but  that  the  elevator  was  used  by  the  employes  of  both  com- 
panies. He  also  testified  that  the  refrigeration  plant  was  owned  by 
the  defendant,  and  that  the  Riverside  Company  was  paying  it  $1,000 
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a  month  rental  for  the  use  of  the  plant,  and  charging  it  $500  a  month 
for  refrigeration.  John  E.  Conron  testified  that  the  lease,  which  was 
not  produced,  was  made  to  the  Riverside  Company  some  nine  years 
before  the  trial,  and  he  did  not  know  whether  or  not  it  was  in  writ- 
ing, or  whether  the  books  would  show  it,  but  that  he  thought  it  was 
on  the  books.  The  refrigeration  business  was  conducted  in  the  name 
of  the  Riverside  Company,  and  a  separate  account  thereof  was  kept, 
including  a  pay  roll,  on  which  the  name  of  the  plaintiff  appeared. 
The  Conron  Bros.,  however,  exercised  to  a  certain  extent,  general 
charge  and  supervision  over  both  companies,  and  gave  orders  to  the 
employes,  and  assumed  to  and  did  regulate  the  hours  of  employment 
of  the  employes  of  the  Riverside  Company.  It  would  seem  that  the 
employes  engaged  in  the  refrigeration  business  did  not  know  for  whom 
they  were  working.  The  money  for  the  pay  roll  of  the  Riverside 
Company  was  advanced  by  the  defendant.  One  Carrigan,  the  engi- 
neer of  the  refrigeration  plant,  testified  that  he  was  in  the  employ 
of  the  Riverside  Company;  but  his  employment  commenced  long 
before  the  expiration  of  the  corporate  life  of  that  company,  and  his 
certificate  or  license  as  an  engineer,  from  the  police  department,  au- 
thorized him  to  take  charge  of  and  operate  the  boiler  in  the  refrigera- 
tion plant  for  the  Conron  Bros.,  and  a  like  certificate,  obtained  by  him 
for  the  transfer  of  a  license  of  an  assistant  engineer,  was  to  the  same 
effect. 

Upon  all  of  this  evidence,  including  the  answer,  the  court  submitted 
the  question  to  the  jury  as  one  of  fact  as  to  whether  the  plaintiff  was 
in  the  employ  of  the  defendant,  and  instructed  them  that,  if  he  was 
not,  there  could  be  no  recovery.  We  are  of  opinion  that  that  was  a 
fair  question  of  fact,  and  that  the  verdict  thereon  is  sustained  by  the 
evidence.  The  negligence  charged  was  the  use  of  defective  gates  for 
the  elevator  shaft,  and  with  respect  to  the  system  by  which  the  elevator 
was  permitted  to  be  used  by  the  employ6s  of  both  buildings  by  taking 
it  wherever  they  found  it,  and  if  not  at  the  floor  where  they  desired 
to  use  it,  by  bringing  it  from  another  floor,  above  or  below,  by  pulling 
the  cable.  It  was  a  freight  elevator,  and  no  one  was  assigned  to  op- 
erate it.  There  was  an  entrance  to  it  from  Thirteenth  street,  and  it 
was  accessible  from  each  floor  of  the  high  building;  but  access  to 
it  from  the  low  building  could  be  had  only  through  the  passageway 
already  described.  On  tfie  day  of  the  accident,  the  plaintiff  was  en- 
gaged in  picking  up  material  on  the  third  floor  of  the  low  building, 
and  he  was  directed  by  his  foreman  to  take  the  elevator  and  go  to 
the  fifth  floor  of  the  high  building  and  there  obtain  a  barrel,  into  which 
to  put  the  material.  He  descended  to  the  second  floor  and  passed 
through  the  opening  between  the  buildings,  and  up  the  three  steps  into 
a  large  room  on  the  third  floor  of  the  high  building,  into  which  the 
elevator  shaft  opened  toward  the  west.  At  this  floor  the  opening  into 
the  elevator  shaft  was  guarded  by  two  gates,  one  above  the  other, 
with  a  space  of  about  l^^  feet  between  them;  the  top  of  the  lower 
gate  being  about  35  inches  above  the  floor.  These  gates  rose  and 
closed  automatically,  as  the  elevator  ascended  or  descended.  When 
the  plaintiff  came  to  the  elevator  shaft,  he  saw  by  the  position  of  the 
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cables,  on  which  light  was  thrown  from  above,  that  the  elevator  was 
below,  and  he  shouted  down  the  shaft,  "Loc^  out!  elevator,"  and 
after  waiting  a  few  seconds  and  hearing  no  response,  he  crouched  down 
and  reached  through  the  opening  between  the  gates  and  pulled  the 
cable  down,  which  brought  the  elevator  up,  and  as  it  came  up  the 
lower  gate  rose  as  it  should  and  came  in  contact  with  the  upper  gate, 
raising  it  also. 

The  plaintiff  testified  that  when  the  elevator  reached  the  floor  where 
he  was,  he  checked  it  by  pulling  on  the  cable,  and  brought  it  to  a  stop 
with  the  gates  suspended  above;  that  he  then  heard  a  voice  nearby, 
which  he  took  to  be  calling  him,  and  he  turned  and  looked  into  the 
passageway  through  which  he  had  come,  thinking  that  some  one  in 
the  ice  tank  room  on  the  second  floor  of  the  low  building  was  calling 
to  him ;  but,  seeing  no  one,  he  then  turned  and  looked  down  the  stairs, 
which  evidently  descended  at  the  side  of  the  elevator  shaft  to  the 
second  floor  of  the  high  building;  that  he  had  not  moved  more  than 
twof  feet  from  the  position  he  occupied  when  he  brought  the  elevator 
to  a  stop  at  that  floor,  and,  thinking  that  the  elevator  was  still  there, 
he  stepped  into  the  open  shaft  and  fell,  sustaining  the  injuries  for 
which  he  has  recovered ;  that  the  gates  had  remained  up,  and  that  he 
had  not  heard  or  seen  the  elevator  move,  and  that  the  elevator  shaft 
was  so  dark  that,  when  he  turned  and  stepped  into  it,  he  could  not 
see  whether  or  not  the  elevator  was  there ;  and  he  explained  his  ability 
to  see  the  floor  of  the  elevator  when  it  came  up,  on  the  ground  that 
light  was  then  admitted  through  the  open  door  below,  and  that  in  the 
meantime  the  door  must  have  been  closed.  After  the  accident,  the 
elevator  was  found  at  the  top  floor ;  but  it  was  not  shown  who  pulled 
the  cable  to  take  or  send  it  there.  There  is  testimony — not,  however, 
wholly  incompetent — tending  to  show  that  the  lower  gate  was  found 
down  in  its  proper  place,  after  the  accident;  but  the  uncontroverted 
evidence  shows  that  the  upper  gate  was  about  half  a  foot  above  its 
proper  position,  and  was  jammed  in  the  grooves  in  which  it  ran ;  one 
end  being  a  few  inches  higher  than  the  other.  There  was  no  eye- 
witness to  the  accident, . other  than  the  plaintiff;  and  the  defendant 
made  no  attempt  to  call  its  employes  to  show  that  none  of  them  pulled 
the  cable,  which  could  have  been  pulled  from  any  floor.  There  was 
no  evidence  that  the  gate  ever  became  wedged  or  jammed  before; 
but  the  foreman  carpenter  of  the  defendant  testified  that  there  had 
been  trouble  with  the  gates,  and  is  trouble  with  the  gates  of  all  eleva- 
tors, when  the  ropes  by  which  they  are  operated  are  worn  or  cut ; 
but  there  was  no  evidence  that  such  a  condition  existed  at  the  time 
of  the  accident.  After  the  plaintiff  had  testified  with  respect  to  the 
lack  of  light,  and  at  a  noon  recess  during  the  trial,  which  was  in  the 
month  of  June,  on  the  suggestion  of  counsel  for  the  defendant,  the 
jurors  were  permitted  to  inspect  the  scene  of  the  accident. 

[3]  The  court,  in  submitting  the  case  to  the  jury,  instructed  them 
that  the  plaintiff  could  not  recover  unless  the  accident  happened  in 
the  precise  manner  testified  to  by  him,  but  with  this  exception  gave  no 
specific  instruction  with  respect  to  negligence  depending  on  the  manr 
ner  in  which  the  elevator  was  permitted  to  be  operated.     The  court 
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charged  at  length  on  the  subject  of  the  plaintiff's  contributory  negli- 
gence, and  in  so  doing  alluded  to  the  question  of  light  by  saying : 

''Was  the  light  sufficient  to  enable  the  plaintiff,  in  the  exercise  of  reasona- 
ble care,  to  see  that  the  elevator  had  moved  and  that  the  gates  were  open,  If 
such  was  the  case?" 

There  was  no  specific  charge  in  the  complaint,  predicating  negli- 
gence on  the  failure  of  the  defendant  to  have  the  elevator  shaft  prop- 
erly lighted.  It  is  claimed  by  counsel  for  the  appellant  in  his  reply 
brief  that  the  charge  only  permitted  the  jury  to  predicate  negligence 
on  defendant's  failure  properly  to  light  the  shaft.  In  this,  however, 
I  think  he  is  in  error.  The  court  charged  generally  that  to  hold  the 
defendant  guilty  of  negligence  it  was  necessary  for  the  jury  to  find 
that  it  "neglected  to  do  some  act  or  thing  which  in  the  exercise  of  rea- 
sonable care  and  prudence,  it  should  have  done."  There  was  no  ex- 
ception to  the  charge.  I  am  of  opinion  that  the  question  of  light  was 
submitted  to  the  jury  as  bearing  only  on  the  question  of  plaintiff's 
freedom  from  contributory  negligence. 

The  court,  at  the  request  of  counsel  for  the  defendant  at  the  close 
of  the  charge,  instructed  the  jury  that,  if  the  light  was  sufficient  to 
enable  plaintiff  in  the  exercise  of  reasonable  care  to  discover  that  the 
elevator  had  been  moved,  the  plaintiff  was  not  entitled  to  recover. 
Counsel  for  appellant  in  effect  claims  that  by  acquiescence  the  case 
was  submitted  on  the  theory  of  negligence  with  respect  to  light.  De- 
fendant evidently  had  no  objection  to  the  charge  of  negligence  be- 
ing extended  to  the  failure  property  to  light,  but  I  think  the  court 
did  not  so  limit  it.  A  notice  was  served  under  the  Employers'  Lia- 
bility Act;  but  the  court,  in  submitting  the  case  to  the  jury,  disre- 
garded it,  and  charged  that  the  burden  of  proof  was  on  the  plaintiff 
with  respect  to  freedom  from  contributory  negligence ;  and  while  that 
must  be  deemed  to  be  the  law  of  the  case  in  reviewing  the  verdict  of 
the  jury,  it  is  to  be  borne  in  mind  that  it  was  more  favorable  than  the 
defendant  was  entitled  to  have  them  instructed. 

[4]  The  appellant  also  contends  that  the  finding  that  the  light  was 
insufficient  to  enable  the  plaintiff  in  the  exercise  of  reasonable  care 
to  discover  that  the  elevator  had  been  moved  is  against  the  weight  of 
the  evidence,  and  that,  if  it  was  insufficient,  then  plaintiff  was  guUty  of 
contributory  negligence  as  matter  of  law  in  stepping  into  the  elevator 
shaft  without  ascertaining  whether  the  elevator  had  been  moved.  Ac- 
cording to  the  testimony  of  the  plaintiff,  only  about  ten  seconds  elapsed 
from  the  time  he  brought  the  elevator  to  the  floor  until  he  stepped  into 
the  shaft  thinking  the  elevator  was  still  there.  We  are  of  opinion  that 
it  could  not  be  held  as  matter  of  law  that  he  was  guilty  of  contributory 
negligence  in  the  circumstances;  and  in  view  of  the  fact  that  the 
jury  at  the  request  of  the  defendant  saw  the  conditions  on  a  day  pre- 
sumably brighter,  for  the  accident  happened  in  the  winter  and  on  a 
day  when  it  was  foggy  and  raining  or  snowing,  it  cannot  now  be  said 
that  the  verdict  is  against  the  weight  of  the  evidence  on  the  question 
of  light,  although,  if  the  jury  had  not  viewed  the  premises,  there  would 
be.  room  for  argument  on  the  question  as  to  whether  the  evidence  on 
that  point  preponderates  in  f  ayor  of  the  plaintiff.  .... 
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[5]  The  evidence  showed  that  the  defendant  failed  to  make  any 
rule  or  regulation  with  respect  to  the  use  of  the  devator,  so  that  it 
was  left,  with  the  knowledge  and  acquiescence  of  the  defendant,  to 
be  used  in  this  dangerous  manner,  which  was  sufficient  to  warrant  the 
jury  in  charging  the  defendant  with  negligence.  Knickerbocker  v. 
General  Ry.  Signal  Co.,  209  N.  Y.  404,  103  N.  E.  765 ;  Judd  v.  L.  S.  & 
M.  S.  R.  R.  Co.,  155  App.  Div.  1, 139  N.  Y.  Supp.  542. 

[8]  It  must  be  presumed  that  the  jury  followed  the  charge,  and 
found  that  the  accident  happened  precisely  as  claimed  by  the  plaintiff, 
and,  if  so,  they  were  at  liberty  to  find,  not  only  that  the  plaintiff  was 
free  from  negligence,  but  that  the  defendant  was  guilty  of  negligence 
in  permitting  the  elevator  to  be  so  operated  without  any  rule  or  regu- 
lation, in  view  of  all  the  conditions  with  respect  to  light  and  the  danger 
of  accidents. 

[7]  The  defendant  failed  to  request  any  instruction  with  respect  to 
a  more  definite  specification  of  the  theory  on  which  the  defendant  could 
be  held  to  be  negligent,  and  is  therefore  not  in  a  position  to  insist  that 
it  was  limited  to  light. 

It  follows  that  the  judgment  and  order  should  be  affirmed,  with 
costs.    All  concur. 


HAEBUBGER,  Sheriff,  et  al.  v.  WESTCHESTER  FIRE  INS.  CO.    (No.  7030.) 

(Supreme  Court,  Appellate  Diyislon,  First  Department    March  26,  1915.) 

1>IBC0VEBT  <8s»48 — Examination  of  Witnkss  Bbpobi  Tbial — Bight — "Spe- 
cial ClBCUMSTANCES.'* 

An  allegation  that  a  witness  had  close  relations  with  defendant  did  not 
show  ^'special  circumstances/'  authorizing  an  order  for  his  examination 
before  trial,  pursuant  to  Code  Civ.  Proc.  §  872,  subd.  5,  where  there  was 
nothing  indicating  a  probability  that  he  would  not  be  ayallable  at  the 
trial,  or  suggesting  that  there  was  anything  In  his  relations  with  defend- 
ant which  would  Induce  him  to  swear  falsely  or  withhold  any  material 
fact. 

[Ed.  Note. — For  other  cases,  see  Discovery,  Cent.  Dig.  §  62 ;  Dec.  Dig. 
<g=>48. 

For  other  definitions,  see  Words  and  Phrases,  Second  Series,  Special 
Circumstances.] 

Appeal  from  Special  Term,  New  York  County. 

Action  by  Julius  Harburger,  sheriff,  and  others,  against  the  West- 
chester Fire  Insurance  Company.  From  an  order  denying  motion  to 
vacate  an  order  for  examination,  before  trial,  of  a  witness  not  a  party 
to  the  action,  defendant  appeals.     Reversed,  and  motion  granted. 

Afgued  before  INGRAHAM,  P.  J.;  and  McLAUGHUN,  LAUGH- 
LIN,  CLARKE,  and  SCOTT,  JJ. 

Leo  Levy,  of  New  York  City,  for  appellant. 

Edward  B*  Boise,  of  New  York  City,  for  respondents. 

SCOTT,  J.  This  is  an  action  in  aid  of  an  attachment  against  the 
property  of  Berger  and  Fischer,  a  foreign  corporation.  It  is  sought 
to  recover  the  proceeds  of  an  insurance  policy  issued  to  said  corpora- 

^ssFor  other  cases  see  same  Viplo  A  KBT-NTJMBEtl  in  all  Key>Nombered  Digests  ft' Indexes 
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tion  by  the  defendant,  under  which  a  loss  occurred.  The  witness 
sought  to  be  examined  is  an  insurance  broker,  who  had  to  do  with  the 
adjustment  of  the  loss  insured  under  the  foregoing  policy. 

Subdivision  5  of  section  872  of  the  Code  of  Civil  Procedure  pro- 
vides that  the  affidavit  upon  which  an  order  for  such  an  examination 
as  is.  here  sought  shall  show : 

"If  an  action  is  pending,  tbat  the  person  to  be  examined  is  about  to  depart 
from  tbe  state ;  or  that  he  is  so  sick  or  Inflrm,  as  to  afford  reasonable  ground 
to  believe  that  he  will  not  be  able  to  attend  the  trial ;  or  that  any  other  spe- 
cial circumstances  exist,  which  render  It  proper  that  he  should  be  examined 
as  prescribed  in  this  article.** 

It  appears  that  the  witness  to  be  examined  lives  in  New  Rochelle 
and  has  an  office  for  the  transaction  of  business  in  the  city  of  New 
York,  that  he  is  in  good  health  and  expects  to  be  available  as  a  wit- 
ness upon  the  trial,  and  no  reason  is  shown  to  indicate  a  probability 
that  he  will  not  be  so  available.  The  plaintiff  is  therefore  called  upoa 
to  show  that  "special  circumstances"  exist  which  render  it  proper  that 
the  witness  should  be  examined  before  trial.  He  attempts  to  do 
this  by  showing  that  the  witness  has  close  relations  with  the  defend- 
ant, and  is  therefore  presumptively  hostile  to  the  plaintiff.  There  is 
nothing,  however,  to  suggest  that  there  is  anything  in  the  witness' 
relations  which  would  induce  him  to  swear  falsely  as  a  witness,  or  ta 
withhold  any  relative  fact  from  plaintiff.  On  the  contrary,  he  appears 
to  have  already  freely  furnished  such  information  as  has  been  sought 
from  him. 

The  order  appealed  from  must  be  reversed,  with  $10  costs  and  dis- 
bursements, and  the  motion  granted,  with  $10  costs.    All  concur. 


COYNE  V.  VALLEY  STREAM  REALTY  CO.     (No.  6918.) 
(Supreme  Court,  AppeUate  Division,  First  Department    March  19, 1915.) 

Vendor  and  Pubchaseb  ^=>334 — Contbaot — OPEaATioN. 

Where  plaintiff's  decedent  bought  lands  on  a  monthly  installment  con- 
tract,  and  the  vendor  agreed  that,  if  decedent  should  die  before  comple- 
tion of  the  contract,  the  vendor  would  pay  to  her  estate  the  money  paid 
under  the  contract,  provided  that  the  decedent  was  not  then  in  arrears, 
and  where  the  decedent  was  largely  In  arrears  at  her  death,  there  could 
be  no  recoTery  by  the  administrator  of  the  sums  paid;  the  receipt 
of  an  InstaUment  shortly  before  her  death,  while  a  waiver  of  the  right 
to  forfeit  the  contract,  not  being  a  waiver  of  the  condition  on  which  the 
right  to  return  of  the  money  was  based. 

[Ed.  Note. — For  other  cases,  see  Vendor  and  Purchaser,  Cent  Dig.  5§ 
959-980;   Dec.  Dig.  <8=>334.] 

Appeal  from  Trial  Term,  New  York  County. 

Action  by  Thomas  J.  Coyne,  as  administrator,  .against  Valley  Stream 
Realty  Company.  Judgment  for  plaintiff,  and  defendant  appeals.  Re- 
varsed 

Argaed  before  CLARKE,  LAUGHLIN,  SCOTT,  DOWLING,. 
and  HOTCHKISS,  JJ.    . ._ 

^3»For  other  cases  see  same  topic  it  KET-NUMBBR  in  all  Key-Numbered  Digests  ft  Indexes 
162  N.Y.S.— 18  ^  T 
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Benjamin  Reass,  of  Brooklyn,  for  appellant. 
Richard  B.  Hand,  of  New  York  City,  for  respondent 

SCOTT,  J.  The  action  is  by  the  administrator  of  Mary  EUcn  Boyle, 
deceased,  to  recover  the  sum,  with  interest,  paid  by  decedent  to  de- 
fendant upon  a  contract  for  the  purchase  of  real  estate.  On  June 
22,  1907,  Mary  Ellen  Boyle,  under  the  name  of  Leila  Boyle,  signed  a 
contract  to  purchase  from  defendant  a  lot  of  land  at  Valley  Stream 
for  the  sum  of  $3,030,  to  be  paid  $303  down  on  signing  the  contract 
and  $30  "in  each  and  every  month  following  the  date  hereof  until 
said  principal  sum  with  interest  at  6  per  cent,  per  annum  on  all  unpaid 
balances,  and  all  taxes  or  other  assessments  made  or  levied  after  one 
year  subsequent  to  the  date  hereof,  are  fully  paid."  The  contract  con- 
tained the  following  clause : 

"Second.  That  prompt  performance  and  time  are  the  nature  and  essence  of 
this  contract  and  each  of  Its  conditions,  and  therefore,  if  default  of  payment 
is  made  of  any  one  of  said  monthly  installments  of  said  principal  sum  for  a 
period  of  sixty  days  after  It  becomes  due,  or  If  said  party  of  the  second  part 
fails  to  perform  any  othpr  of  the  agreements  on  her  part  herein  contained, 
the  balance  of  the  principal  sum  then  remaining  unpaid  shall  immediately  he- 
come  due  and  payable,  or  at  the,  option  of  the  party  of  the  first  part,  all 
rights  of  the  party  of  the  second*  part  under  this  agreement,  and  all  right, 
title,  Interest,  and  claim  in  and  to  said  described  premises,  shall  become  void 
and  of  no  effect,  whereupon  the  said  party  of  the  first  part  shall  be  released 
from  all  obligations  hereunder,  and  all  moneys  theretofore  paid  hereon  shall 
be  held  as  liquidated  damages  by  the  party  of  the  first  part  without  notice. 
In  the  event  of  the  death  of  the  party  of  the  second  part,  before  the  comple- 
tion of  this  contract,  and  provided  no  payment  hereunder  is  in  arreai*s,  the 
party  of  the  first  part  shaU  upon  demand  pay  to  the  heirs,  executor,  or  ad- 
ministrator of  the  said  party  of  the  second  part,  upon  proper  proof  of  such 
death,  with  full  surrender  and  release  of  this  contract  and  aU  rights  there- 
under, all  money  paid  hereon  with  interest  at  4  per  cent  per  annum;  but 
no  assignment  hereof  shaU  be  made  by  the  party  of  the  second  part  without 
the  written  consent  of  the  party  of  the  first  part" 

The  decedent  did  not  pay  the  installments  regularly,  and  many  she 
did  not  pay  at  all,  so  that  at  her  death  she  had  paid  about  $900  less 
than  she  would  have  paid  if  she  had  lived  up  to  her  contract  and  paid 
$30  each  month.  The  defendant,  however,  never  exercised  its  option 
to  treat  the  whole  purchase  price  as  immediately  due  and  payable,  or 
to  declare  the  contract  avoided.  Decedent  died  July  14, 1914.  Prior  to 
that  defendant,  or  its  collecting  agent,  had  written  her  an  urgent 
letter  calling  her  attention  to  the  fact  that  the  arrears  accumulated  on 
principal  were  $413,  on  interest  $153.11,  and  on  taxes  $13.98.  The 
letter  insisted  that  something  be  done  to  reduce  this  excessive  arrear- 
age, and  suggested  an  increase  of  the  monthly  installments  from  $30 
to  $40.  She  apparently  sent  a  payment  of  $30,  which  was  credited  for 
the  month  of  May,  1914.  After*  her  death,  it  appears  from  a  letter 
addressed  to  her  that  defendant  then  held,  and  must  have  held  at  the 
time  of  her  death,  the  sum  of  $30  rebate  on  taxes  paid  prior  to  1913. 
This  was  afterwards  credited  to  her  as  pa)rment  of  the  August,  1914, 
installment.  The  plaintiff  now  seeks  to  recover  from  defendant  the 
amounts  which  decedent  had  paid,  with  interest 
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Referring  back  to  the  clause  in  the  agreement  under  which  this  claim 
is  made,  it  will  be  seen  that  it  is  divisible  into  two  parts,  one  of  which 
states  the  rights  reserved  to  defendant  in  case  of  default  in  payment 
of  the  monthly  installments,  and  the  other,  of  which  states  the  right 
reserved  to  Miss  Boyle's  estate  in  case  she  dies  and  is  not  then  in  ar- 
rears. These  provisions  are  clearly  separable  and  independent  (Gail  v- 
Gail,  127  App.  Div.  892,  112  N.  Y.  Supp.  96),  and  so  all  parties  con- 
cede. The  right  reserved  to  defendant  is  to  either  declare  the  whole 
sum  due,  or  to  avoid  the  contract  and  retain  as  damages  all  money 
paid  thereunder  in  case  of  default  in  the  pa3mient  of  any  monthly  in- 
stallment. Defendant  never  attempted  to  exercise  either  of  those  op- 
tions, and  probably  the  acceptance  of  a  payment  of  $30  in  June,  1914, 
and  crediting  it  as  a  pa3rment  of  the  installment  falling  due  in  May, 
effectually  waived  the  right  to  exercise  either  of  its  options  for  any  de- 
fault committed  prior  to  May. 

The  second  part  of  the  clause  was,  as  has  been  said,  as  entirely  in- 
dependent of  the  first  part  as  if  it  had  been  written  into  the  contract 
as  a  separate  clause,  and  it  must  be  considered  by  itself.  It  conferred 
a  privilege  upon  Miss  Boyle's  personal  representative,  in  case  of  her 
death  before  the  completion  of  the  contract,  "provided  no  payment 
hereunder  is  in  arrears."  It  seems  clear  that  the  $900  which  should 
have  been  paid,  but  had  not  been,  was  "in  arrears."  It  had  become 
payable,  had  not  been  paid,  and  consequently  was  in  every  sense  of 
the  word  "in  arrears." 

The  receipt  of  $30  in  June,  and  the  act  of  crediting  it  upon  the 
payment  due  in  May,  while  it  constituted  a  waiver  of  certain  privileges 
which  the  contract  p:ave  to  defendant,  did  not  pay,  nor  release  Miss 
Boyle  from  the  obligation  to  pay,  the  installments  which  were  then 
overdue.  Consequently  at  the  time  of  Miss  Boyle's  death  there  were 
"payments  in  arrears,"  and  the  condition  did  not  exist  which  would, 
under  the  contract,  entitle  her  personal  representatives  to  recover  what 
she  had  paid. 

The  judgment  appealed  from  must  be  reversed,  and  the  complaint 
dismissed,  with  costs  in  all  courts  to  the  appellant.   All  concur. 


PEOPLB  ez  r^  IMPORTERS'  &  TRADERS'  NAT.  BANK  ▼.  PURDY  et  al.. 

Commissioners  of  Taxes  and  Assessments. 

(No.  6870.) 

(Supreme  Ckmrt,  Appellate  Diylsion,  First  Department    March  19,  1915.) 

I.  Taxation  ^=>496 — Assessments — Revobw — Laches. 

Though  there  is  no  limitation  of  time  within  which  certiorari  to  re- 
view an  assessment  of  taxes  must  be  applied  for,  yet  in  obtaining  relief 
It  is  customary  for  courts  to  apply  limitations  of  civil  actions  and  not 
allow  a  recovery  by  certiorari  where  the  right  to  recover  at  law  is 
barred. 

[Ed.  Note.— For  other  cases,  see  Taxation,  C^ent  Dig.  §§  890-910 ;  Dec. 
Dig.  <e=>496.] 

•=»For  otber  cases  aae  same  topic  &  KBY-NUMBBR  in  all  Key-Numbered  Digests  &  lodexes 
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2.  Taxation  di»496^-A«sEssicENTS — Bbvibw — ^LnaTAta[0]ff&' 

The  statutory  right  to  review  by  certiorari  assessments  for  taxation  Is 
subject  to  the  power  of  the  court  to  refuse  relief  where  the  party  apply- 
ing for  it  has  been  guilty  of  laches. 

[Ed.  Note. — ^For  other  cases,  see  Taxation,  Cent.  Dig.  H  890-910;  Dec. 
Dig.  <d=»496.] 

3.  Gebtiorabi  ^=»9 — ^Discretion  of  Coubt. 

The  common-law  writ  of  certiorari  is  within  the  judicial  discretion  of 
the  court 

[Ed.  Note.— For  other  cases,  see  Certiorari,  Cent.  Dig.  {§  15,  16;  Dec. 
Dig.  <8=!>9.] 

4.  Taxation  ^=^9496 — ^Assessments — Review — ^Laches. 

Certiorari  applied  for  August  14,  1912,  to  review  assessments  of  stock 
of  relator  made  by  the  board  of  taxes  and  assessments  of  the  city,  of 
New  TOrk  for  the  years  1901-1907,  Inclusive,  on  the  ground  that  the  as- 
sessments were  imposed  without  notice  oi  an  opportunity  to  be  heard,  is 
barred  by  laches,  where  relator  acquiesced  in  the  assessments  and  paid 
the  taxes  without  complaint,  and  where  it  took  no  proceedings  for  more 
than  three  years  after  a  decision  of  the  Court  of  Appeals  declaring  consti- 
tutional a  statute  limiting  the  time  to  review  by  proceedings  begun  on  or 
before  October  31,  1909.  and  allowed  its  claim  at  law  to  be  barred  by 
limitations,  and  the  writ  will  be  dismissed,  unless  relator  stipulates  to 
confine  its  remedy  to  interest  on  the  taxes  paid  in  1906  and  1907,  which 
it  could  recover  in  an  action  at  law  at  the  time  of  the  application  for 
the  writ. 

rE:d.  Note.— For  other  cases,  see  Taxation,  Cent  Dig.  H  S90^10;  Dec. 
Dig.  <8s»496.] 

Appeal  from  Special  Term,  New  York  County. 

Certiorari  by  the  People,  on  the  relation  of  the  Importers'  &  Trad- 
ers' National  Bank,  against  Lawson  Purdy  and  others,  as  Commis- 
sioners of  Taxes  and  Assessments  of  the  City  of  New  York,  to  review 
assessments  of  taxes  for  the  years  1901-1907,  inclusive.  From  an  or- 
der dismissing  the  writ,  because  barred  by  Laws  1909,  c.  74,  relator 
appeals.    Conditionally  reversed. 

Argued  before  INGRAHAM,  P.  J.,  and  McLAUGHLIN,  LAUGH- 
LIN,  CLARKE,  and  SCOTT,  JJ. 

J.  Culbert  Palmer  and  Edwin  L.  Kalish,  both  of  New  York  City,  for 
appellant. 

Frank  L.  Polk,  Corp.  Counsel,  and  William  H.  King,  both  of  New 
York  City,  for  respondents. 

INGRAHAM,  P.  J.  On  the  14th  of  August,  1912,  the  relator  pre- 
sented to  the  Supreme  Court  a  petition  alleging  that  for  each  of  the 
years  from  1901  to  1907,  inclusive,  the  shares  of  stock  of  relator,  a 
banking  corporation  created  under  the  laws  of  the  United  States,  were 
assessed  for  taxation  for  each  of  such  years  on  a  substantial  valuation 
thereof,  and  the  amount  of  such  assessment  was  entered  in  the  assess- 
ment roll  of  the  city  of  New  York  for  each  of  such  years,  made  by 
the  board  of  taxes  and  assessments ;  that  during  the  month  of  Decem- 
ber of  each  of  the  years  1901  to  1907,  inclusive,  relator  received  from 
the  board  of  taxes  and  assessments  of  the  said  city  of  New  York  a  no- 
tice of  the  assessment  and  taxation  of  the  shares  of  stock  of  petitioner 
for  each  respective  year,  stating  the  aggregate  amount  of  tax  to  be 

^s»FV^r  other  cases  see  same  topic  &  KBY-NUMBER  in  all  Key-Numbered  Digests  ft  Indexes 
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collected  and  paid  out  by  relator  for  such  year,  and  at  or  about  the  same 
time  there  was  delivered  to  the  receiver  of  taxes  a  warrant  for  the 
collection  thereof,  and  said  receiver  of  taxes  thereupon  collected  the 
tax  so  levied  from  relator ;  that  in  making  said  assessments  in  each  of 
such  years  the  commissioners  of  taxes  and  assessments  of  the  city  of 
New  York  did  not  complete  such  assessment  on  or  before  the  1st  day 
of  August  in  said  year,  nor  did  they  give  any  notice  that  said  assess- 
ment  had  been  completed  or  was  open  to  examination,  nor  did  they 
give  any  notice  that  they  would  meet  at  any  time  or  place  to  review 
such  assessment,  nor  did  they  ever  meet  for  such  purpose,  nor  did  they 
ever  give  the  petitioner  or  its  shareholders  any  opportunity  to  be  heard 
in  respect  to  such  assessment,  and  relator  claimed  that  this  tax  was. 
void  for  the  reason,  before  stated,  that  the  tax  law  was  unconstitu- 
tional, because  it  violated  the  fourteenth  amendment  to  the  Constitu- 
tion, and  article  1,  §  6,  of  the  Constitution  of  the  state  of  New  York, 
and  section  5219  of  the  Revised  Statutes  of  the  United  States  (U.  S. 
Comp.  St.  1913,  §  9784),  for  various  reasons  stated  in  the  petition.  It 
was  further  alleged  that  application  for  a  writ  of  certiorari  has  not  been 
heretofore  made  for  the  reason  that  the  questions  as  to  validity  of  such 
assessments  and  the  manner  in  which  such  assessments  were  or  should 
be  made  have  been  the  subject  of  litigation  in  numerous  proceedings 
pending  in  the  courts  of  this  state ;  that  the  final  determination  of  the 
proper  methods  of  making  such  assessments  has  only  been  recently 
finally  determined*  by  the  highest  court  in  this  state ;  that  the  rights  and 
interest  of  the  defendants  herein,  or  the  city  of  New  York,  have  been 
in  no  wise  jeopardized,  changed,  or  injuriously  affected  by  reason  of 
any  delay  in  commencing  these  proceedings ;  that  the  time  for  apply- 
ing by  petition  for  the  issuing  of  a  writ  of  certiorari  for  the  purpose 
of  receiving  the  assessments  aforesaid  has  not  expired.  And  upon  that 
petition  the  Special  Term  on  the  14th  of  August,  1912,  ordered  that  the  . 
writ  issue,  which  was  duly  issued  the  15th  of  August,  1912, 

To  that  the  respondent  submitted  a  return,  from  which  it  appeared 
that  the  property  was  assessed  for  each  of  the  years  from  1901  to 
1907,  inclusive;  that  the  commissioners  notified  the  relator,  as  pre- 
scribed by  section  24  of  the  Tax  Law  (chapter  62  of  the  Laws  of  1909), 
during  the  months  of  October  and  December  in  each  year;  that  the 
relator  paid  to  the  receiver  of  taxes  the  amount  of  tax  imposed  in  the 
months  of  November  or  December  in  each  of  the  years  from  1901  to 
1907,  inclusive,  and  failed  to  make  any  application  in  any  of  the  years 
for  cancellation  or  reduction  of  any  of  said  assessments,  or  to  institute 
in  any  of  the  years  any  certiorari  proceeding  to  review  the  action  of  the 
then  commissioners  in  making  said  assessments.  The  return  further 
stated  that  after  the  enactment  of  chapter  74  of  the  Laws  of  1909, 
which  became  a  law  on  February  27,  1909,  the  then  commissioners 
caused  all  the  books  comprising  the  assessment  rolls  and  containing 
the  entries  of  assessments  for  taxation  of  shares  of  stock  of  banks  and 
banking  associations  in  the  city  of  New  York  in  and  for  the  years 
1901  to  1907,  inclusive,  to  be  brought  together  in  a  convenient  place 
in  their  office,  so  as  to  be  available  and  accessible  for  inspection  by  any 
person,  and  caused  said  books  to  remain  open  to  public  inspection  in 
said  office  frcmi  March  18,  1909,  to  October  31,  1909,  inclusive,  and 
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duly  caused  to  be  published  in  the  official  newspapers  of  the  city  of  New 
York  a  notice,  subscribed  by  them,  as  prescribed  by  chapter  74,  Laws 
of  1909 ;  that  between  March  18,  1909,  and  October  31,  1909,  various 
persons  inspected  said  books  and  records,  and  that  all  persons  were 
afforded  every  facility  for  such  inspection;  that  between  March  18, 
1909  and  September  2,  1909,  various  applications  were  under  said  act 
presented  to  and  filed  with  tfie  then  commissioners  by  various  parties 
who  were  shareholders  of  the  various  banks  for  the  years  1901  to  1907, 
for  cancellation  or  correction  of  assessments ;  and  that  between  March 
18,  1909,  and  September  2,  1909,  no  application  was  under  said  act  pre- 
sented to  and  filed  with  the  then  commissioners  by  relator,  and  in  con- 
•  sequence  thereof  there  was  no  cancellation  or  reduction  of  said  assess- 
ment, and  said  assessments  were  confirmed.  The  return  then  asked  that 
the  writ  be  dismissed,  on  the  ground  of  the  relator's  failure  to  make  any 
application  to  the  commissioners  of  taxes  and  assessments  on  or  prior  to 
October  1, 1909,  and  upon  the  further  ground  that  the  relator  acquiesced 
in  the  assessment  and  was  guilty  of  laches  in  failing,  prior  to  this  pro- 
ceeding begun  in  1912,  to  institute  any  certiorari  prq^^ding  for  the 
review  of  the  said  assessments  made  in  and  for  the  years  1901  to  1907, 
inclusive. 

On  the  19th  of  June,  1914,  the  Special  Term  entered  an  order,  from 
which  this  appeal  is  taken,  dismissing  the  writ  solely  upon  the  ground 
that  it  was  barred  by  the  provisions  of  chapter  74  of  the  Laws  of  1909, 
and  from  that  order  relator  appeals. 

The  assessment  on  the  shares  of  stock  in  the  relator  was  made  under 
the  provisions  of  section  24  of  the  Tax  Law  (Consol.  Laws,  c.  60), 
and,  notice  having  been  given  to  relator  of  such  assessment,  relator 
paid  the  tax  without  objection  or  protest  before  the  31st  of  Decem- 
ber of  the  year  for  which  the  tax  was  imposed.  The  question  as  to  the 
validity  of  section  24  of  the  Tax  Law  seems  to  have  been  presented 
to  the  court  in  the  case  of  People  ex  rel.  Bridgeport  Savings  Bank 
V.  Feitner  in  the  year  1906,  reported  in  this  court  in  120  App.  Div. 
838,  105  N.  Y.  Supp.  993.  This  court  sustained  the  order  of  Special 
Term  dismissing  the  writ,  two  justices  dissenting,  and  that  decision 
was  reversed  by  the  Court  of  Appeals  in  191  N.  Y.  88,  83  N.  E.  592. 
The  tax  was  held  to  be  invalid  upon  the  ground  that  it  was  imposed 
without  notice  or  any  opportunity  to  be  heard.  It  was  claimed  that  the 
statute  contained  no  provision  for  either,  and  it  was  therefore  claimed 
that  the  statute  was  in  violation  of  the  Constitution  and  the  federal 
statutes ;  but  it  was  held  that  the  statute  did  contain  such  a  provision 
for  the  giving  of  notice  and  affording  an  opportunity  to  relator  to  be 
heard,  but  that  the  defendants  had  failed  to  comply  with  the  statute 
and  give  to  the  relator  such  notice  as  was  therein  provided  for.  Judge 
Vann,  delivering  the  opinion  of  the  court,  said : 

"If,  however,  a  grievance  day  Is  provided,  but  notice  thereof  1b  not  given, 
while  the  statute  Is  valid,  the  tax  is  voidable.  The  asBessons  have  jurisdic- 
tion, but  the  failure  to  give  notice  is  an  irregularity,  and  the  asaeasmeat.  if 
attacked  In  due  form  and  In  due  time,  will  be  set  aside,  on  account  of  such 
irregularity:' 

In  that  case  the  statute  was  held  valid;  but  the  assessing  officers 
had  failed  to  comply  wiA  it    They  gave  no  notice  and  refused  to 
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hear  any  complaint  While,  therefore,  they  held  the  statute  valid, 
they  reversed  the  order  of  the  Special  Term  and  canceled  the  assess- 
ments against  the  relator.  This  decision  was  announced  January  31, 
1908,  and  the  question  of  the  invalidity  of  this  assessment  and  imposi- 
tion of  the  tax  was  then  established.  In  consequence  of  the  decision 
declaring  this  tax  voidable,  the  Legislature  passed  an  act  (chapter  74 
of  the  Laws  1909),  which  became  a  law  on  February  27th  of  that 
year.  Section  1  provided  that  the  board  of  taxes  and  assessments  of 
the  city  of  New  York  was  invested  with  the  power  to  cancel  or  reduce 
assessments  on  stock  of  banks  for  the  years  1901  to  1907,  inclusive. 
Application  for  reduction  or  cancellation  of  such  assessments  \yas 
to  be  made  to  said  board  on  or  before  September  1,  1909,  specifying 
the  grounds,  and  on  or  before  October  1,  1909,  the  board  was  to  de- 
termine every  application  presented  under  the  act  and  declare  its 
determination  by  cancellation  or  reduction  on  the  assessment  rolls 
where  necessary  for  any  such  assessment.  Failure  to  cancel  or  reduce 
an  assessment  was  to  be  deemed  a  denial  of  the  application  for  relief. 
Any  determination  of  the  board  under  the  act  was  made  reviewable 
by  certiorari  under  section  906  of  the  Greater  New  York  Charter 
(chapter  378  of  the  Laws  of  1897,  as  re-enacted  by  Laws  1901,  chapter 
466) ;  but  any  such  proceeding  to  review  must  be  begun  on  or  before 
October  31,  1909.  By  section  2  of  the  act  it  was  provided  that  all 
assessments  of  bank  shares  made  in  the  city  of  New  York  during  the 
years  1901  to  1907,  inclusive,  as  to  which  np  application  for  relief 
under  this  act  should  be  made,  should  be  and  hereby  were  ratified  and 
confinned ;  that  this  act  should  apply  to  all  said  assessments  of  bank 
shares  for  the  years  1901  to  1907,  inclusive,  not  theretofore  directed 
to  be  canceled  or  reduced  by  order  of  court,  from  which  order  no  ap- 
peal is  pending  or  can  be  taken  aK  the  time  the  act  took  effect. 

Relator  made  no  application  under  this  act  to  the  commissioners,  and 
the  assessments  therefore  stood  as  of  the  date  of  October  1,  1909. 
Relator  presented  no  petition  to  the  board  of  taxes  and  assessments 
under  this  act  and  commenced  no  proceeding  to  review  the  assess- 
ments thereunder.  The  effect  of  this  act  came  before  the  Court  of 
Appeals  in  the  case  of  People  ex  rel.  American  Exchange  National 
Bank  v.  Purdy,  196  N.  Y.  270,  89  N.  E.  838,  and  in  the  main  this  stat- 
ute was  upheld.    Judge  Vann,  in  the  course  of  his  opinion,  said : 

"A  cnrative  statute  acts  directly  upon  the  defective  assessment,  and  le- 
galizes it  withoiit  further  procedure  by  the  taxing  officers.  This  may  be  le- 
gally done  as  to  such  features  of  the  procedure  as  might  have  been  omitted  in 
the  original  statute  without  affecting  its  validity.  When,  however,  the  new 
act  requires  something  more  to  be  done  by  the  taxing  officers,  and  legalizes 
the  assessment  provided  those  acts  are  done,  it  provides  for  a  reassessment, 
or  the  completion  of  the  old  assessment  Such  legislation  is  valid,  provided 
the  original  taxing  act  was  valid,  and  the  omission  spught  to  be  remedied  is 
not  jurisdictional,  but  an  Irregularity.  Such,  as  we  read  it,  is  the  act  now 
before  us,  which  we  uphold  as  constitutional,  both  upon  principle  and  au- 
thority.'* 

One  provision  of  the  act,  however,  the  court  held  was  unconstitu- 
tional, to  the  extent  that  the  courts  were  prevented  from  granting  relief 
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in  actions  pending  when  the  act  was  passed,  on  account  of  an  irregu- 
larity theretofore  existing.  That  sentence,  however,  stands  by  itself, 
and  is  so  separated  from  the  rest  of  the  statute  in  purpose  and  mean- 
ing that  it  may  be  eliminated  without  affecting  the  remainder.  This 
proceeding  was  a  certiorari,  instituted  apparently  before  the  passage 
of  the  act  of  1909,  and  the  court,  after  thus  sustaining  the  act,  con- 
sidered the  question  presented  as  to  what  effect  that  act  had  upon  the 
pending  proceeding  to  review  the  assessment  that  had  been  declared  in 
the  Bridgeport  Bank  Case  to  have  been  illegal.  In  determining  that 
question  the  court  said: 

"All  taxation  upon  shares  of  stock  In  banks  In  the  city  of  New  York  during 
a  long  period  Is  Infected  with  the  same  evil  that  oompelled  us  to  reverse  in 
the  case  of  the  Bridgeport  Savings  Bank.  Since  that  decision  was  made  a 
valid  statute  has  been  passed,  which,  if  properly  observed,  will  remedy  the 
bulk  of  the  evil,  but  this  proceeding  and  many  others  were  instituted  before 
the  act  took  effect" 

But  as  the  proceedings  under  the  act  of  1909  were  not  before  the 
court  the  order  dismissing  the  writ  was  reversed,  and  the  matter  re- 
mitted to  Special  Term,  with  leave  to  there  move  for  leave  to  file  a 
supplemental  return.  That  case  was  decided  November  9,  1909.  The 
case  went  back  to  Special  Term,  when  a  supplemental  return  was  filed, 
and  the  case  again  went  to  the  Court  of  Appeals.  The  learned  counsel 
for  the  relator  in  this  case  was  also  counsel  for  the  relator  in  that. 
It  is  reported  in  199  N.  Y.  51,  92  N.  E.  232.  The  Special  Term  had 
dismissed  the  writ  of  certiorari  in  that  case,  and  that  dismissal  had 
been  confirmed  by  this  court.  It  was  apparent  that  the  supplemental 
return  had  been  filed,  and  it  appeared  that  the  provisions  of  the  statute 
of  1909  were  carried  out,  and  notice  given  of  the  proposed  assess- 
ment of  stock,  and  an  opportunity  offered  to  relator  to  be  heard,  but 
that  no  modification  of  said  original  purported  assessment  was  made  as 
the  result  of  such  hearing,  but  the  same  was  allowed  to  stand  at  the 
amount  first  fixed.  The  court  then  said  the  question  was  presented 
as  to  whether  the  act  of  1909  was  an  ordinary  curative  one,  l^alidi^ 
an  assessment  as  of  the  date  when  it  was  originally  laid,  or  whether 
it  was  one  which  in  effect  provided  that,  when  certain  steps  had  been 
taken  there  should  then,  and  for  the  first  time  by  completion  or  re- 
assessment, be  a  valid,  enforceable  assessment.  It  was  held  that  the 
purported  assessment,  on  which  relator  paid  its  taxes,  not  only  was 
not  valid  when  these  proceedings  were  commenced,  but  that,  as  it 
then  laid,  it  has  never  been  made  valid,  and  that  it  followed  that  relator, 
having  paid  its  taxes  under  the  coercion  and  duress  of  a  purported  as- 
sessment invalid  in  fact,  but  claimed  and  appearing  to  be  valid  and 
enforceable  under  ordinary  circumstances,  would  be  entitled  to  have 
those  taxes  refunded,  with  interest  and  without  prior  demand.  The 
court  then  said : 

"But  under  the  statute  and  proceedings  referred  to  there  has  been  secured 
in  the  meantime  an  assessment  which  is  completed,  valid,  and  enforceable 
at  the  same  amount  as  the  original  purported  one,  and  if  the  relator  should 
be  allowed  to  collect  the  principal  and  interest  of  the  taxes  paid,  it  would  be 
compelled  forthwith  to  pay  back  the  principal  sum  in  satisfaction  of  sAoh  last 
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assessment  Appreciating  and  b^lng  willing  to  avoid  this  clrcnltouB  process, 
the  appellant  contents  Itself  with  urging  that  there  shall  be  refunded  to  It 
slnaply  the  Interest  on  the  taxes  paid,  and  to  this,  running  from  the  date 
of  payment  to  the  date  when  the  assessment  was  completed,  I  think  it  is  en- 
titled. This  result  is  not  only  the  logical  one  flowing  from  our  decision,  but 
is  equitable.  If  payment  of  the  taxes  had  not  been  made,  but  enforcement 
thereof  had  been  sought  after  completion  of  proceedings  under  the  statute  of 
1909,  it  is  very  clear  that  no  interest  could  have  been  collected  as  a  penalty 
for  nonpayment  under  the  invalid  assessment,  and  it  would  be  unjust  to  al- 
low the  city,  which  has  secured  payment  of  taxes  under  the  duress  of  an 
invalid  assessment,  to  take  advantage  of  its  wrong  by  retaining  interest  on 
the  sum  collected  during  the  period  when  its  collection  was  illegal." 

And  the  further  holding  was  made  that  the  provisions  of  the  Tax 
Law  were  broad  enough  to  include  this  case  and  afford  the  relief  sug- 
gested on  the  theories  argued  and  adopted  by  counsel.  This  case  was 
decided  June  7,  1910.  And  still  the  relator  remained  quiescent,  making 
no  claim  against  the  city  of  New  York  for  a  refund  of  taxes ;  and  it 
never  made  any  claim  that  the  assessment  was  excessive  or  in  any 
way  invalid,  or  that  thereby  relator  had  been  compelled  to  pay  a  larger 
tax  than  its  just  proportion  to  meet  the  public  burden.  Subsequently 
the  Merchants'  National  Bank  of  the  City  of  New  York  presented  a 
petition  to  the  Supreme  Court  and  obtained  thereon  a  writ  of  cer- 
tiorari to  review  the  assessments  during  this  year.  It  came  before  this 
court  in  143  App.  Div.  277,  128  N.  Y^  Supp.  119.  In  that  case  the 
Special  Term  had  dismissed  the  writ,  and  on  appeal  to  this  court  that 
order  was  reversed,  and  an  order  made  which,  while  confirming  the 
action  of  defendants  under  chapter  74  of  the  Laws  of  1909  in  validat- 
ing the  assessments  for  the  years  1901  to  1907,  directed  that  interest 
be  refuiided  to  relator  upon  the  amount  of  taxes  collected  from  it  for 
the  )rears  1901  to  1907,  inclusive,  upon  its  shares  of  stock,  from  the 
date  of  collection  in  each  respective  year  to  the  date  when  finally  com- 
pleted, namely,  October  1,  1909.  The  question  of  laches  does  not 
seem  to  have  been  considered  in  this  court,  but  at  Special  Term  the 
court  had  dismissed  the  writ  on  the  ground: 

'*That  the  relator  is  precluded  by  its  laches  in  failing  in  due  time  to  insti- 
tute certiorari  proceedings  to  review  the  assessments  made  in  1901  to  1907, 
InduslTe,  from  obtaining  any  relief  as  to  those  assessments." 

The  Court  of  Appeals,  while  affirming  the  order  of  this  court  in  202 
N.  Y.  599,  95N.  E.  814,  said: 

"Had  the  learned  Appellate  Division  taken  the  same  view  and  affirmed  the 
order  of  the  Special  Term,  we  would  have  had  no  right  to  disturb  its  deci- 
sion. We  are  equally  without  power  to  disturb  the  decision  of  the  Appellate 
Division  to  the  contrary,  for  the  discretion  to  pass  upon  the  question  of  laches 
rests  in  both  brandies  of  the  Supreme  Court  We  must  therefore  affirm  the 
order  herein,  but  in  doing  so  we  call  attention  to  the  fact  that,  notwithstand- 
ing the  act  of  19Q9,  the  relator,  and  all  others  similarly  situated,  might  have 
invoked  the  usual  common-law  certiorari  at  any  time  from  the  period  of  1901 
to  1907,  and  thus  have  obtained  the  necessary  relief.  The  statute  of  1909,  in 
which  there  is  a  provision  for  what  may  be  called  a  statutory  certiorari,  in 
no  way  afifects  any  pre-existing  right  to  the  so-called  common-law  writ  in  be- 
half of  any  party  aggrieved  by  the  taxation  above  mentioned." 

With  this  plain  intimation  from  the  Court  of  Appeals  there  came 
before  this  court  the  case  of  People  ex  rel.  German- American  Bank  v. 
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Purdy,  in  154  App.  Div.  529,  139  N.  Y.  Supp.  180.  In  that  case  re- 
lator had  obtained  a  writ  of  certiorari  to  review  the  assessments  for 
the  years  1901  to  1907,  inclusive,  and  the  Special  Term  had  denied  de- 
fendant's motion  to  dismiss  the  writ,  and  directed  payment  to  re- 
lator of  interest  on  taxes  paid  under  the  assessment.  Mr.  Justice 
Miller,  in  writing  the  opinion  of  this  court,  after  calling  attention  to 
what  was  stated  by  the  Court  of  Appeals  in  the  American  Exchange 
Bank  Case.  196  N.  Y.  270,  89  N.  E.  838,  and  the  Merchants'  Na- 
tional Bank  Case,  202  N.  Y.  599,  95  N.  E.  814,  said: 

"I  am  of  the  opinion  tbat  the  said  act  of  1909  is  an  absolute  bar  to  this 
proceeding.  It  afforded  every  one  ample  opportunity  to  apply  to  the  board 
of  taxes  and  assessments  for  a  reduction  or  cancellation  of  the  assessment, 
and  for  a  review  by  certiorari  of  the  determination  of  the  board  on  such  ap- 
plication, and  expressly  limited  the  time  within  which  a  proceeding  to  review 
might  be  begun.  It  then  provided  that  all  assessments  as  to  which  no  appli- 
cation for  relief  should  be  made  under  the  act  were  ratified  and  confirmed. 
So  far,  then,  as  the  case  in  hand  is  concerned,  the  act  was  a  statute  of  limita- 
tions, and  a  remedy  even  for  Jurisdictional  defects  may  thus  be  barred." 

On  appeal  to  the  Court  of  Appeals,  in  207  N.  Y.  758,  101  N.  E. 
455,  that  order  was  affirmed,  the  court  saying : 

"The  writ  was  not  applied  for  till  November,  1910.  The  Appellate  Divi- 
sion, reversing  the  Special  Term,  dismissed  the  writ  for  laches.  We  think 
the  action  was  eminently  proper.  The  relator  acquiesced  In  the  method  of 
assessment  and  paid  the  taxes  based  thereon  without  complaint  till  the  deci- 
sion made  by  this  court  in  another  case  gave  an  opportunity  for  assailing  the 
tax.  Had  complaint  been  promptly  made,  the  proper  method  of  procedure  by 
the  board  of  assessors  would  have  been  determined,  and  a  change  in  the  ex- 
isting method  been  made  to  accord  with  our  decision.  To  allow  the  relator 
after  this  long  delay  to  now  recover  back  the  money  it  has  paid  would  be 
prejudicial  to  the  city  of  New  York,  for  the  ordinary  expenses  of  n  munici- 
pality are  necessarily  predicated  upon  its  receipts  from  taxation.  Moreover, 
one-half  of  the  claims  of  the  relator,  If  they  were  the  subject  of  ordinary  a^ 
tion,  would  have  been  barred  by  the  statute  of  limitations." 

[1-4]  The  writ  in  this  case  was  applied  for  nearly  two  years  after 
the  writ  in  the  German-American  Bank  Case,  and  it  now  appears  that 
not  only  one-half  of  the  claims  of  the  relator  has  been  barred  by  the 
statute  of  limitations,  but  five-sevenths  of  the  claims,  all  except  the 
taxes  that  were  paid  on  December  31,  1906,  and  December  31,  1907, 
and,  assimilating  the  statute  of  limitations  proper  to  an  action  to  re- 
cover back  the  taxes,  it  would  be, clear  that  relator  could  have  no  re- 
lief in  this  proceeding  for  any  taxes  except  from  those  two  last  years. 
It  is  true  that  there  is  no  express  statute  of  limitation  of  the  time 
within  which  such  a  writ  must  be  applied  for ;  but  in  obtaining  relief 
of  this  kind  it  has  been  customary  for  courts  of  equity  to  apply  the 
limitations  of  civil  actions,  and  not  allow  a  recovery  by  writ  of  cer- 
tiorari where  the  right  to  recover  at  law  was  barred  by  the  statute. 
Relator  has  lost  by  its  laches  the  right  to  recover  taxes  paid  by  it  in  an 
action  at  law.  These  assessments  had  been  declared  invalid  by  the 
Court  of  Appeals  on  January  31,  1908,  the  Legislature  had  attempted 
to  validate  the  tax  by  the  act  of  1909,  that  statute  had  been  declared 
constitutional  by  the  Court  of  Appeals  on  November  9,  1909,  and  for 
more  than  three  years  thereafter  relator  took  no  proceeding  and  al- 
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lowed  its  claim  at  law  to  be  barred  by  the  statute  of  limitations.  If  the 
court  has  any  power  to  refuse  it  any  relief  for  the  portion  of  the  claim 
thus  barred  by  the  statute,  and  that  the  court  has  such  power  is  con- 
clusively established  by  the  German-American  Bank  Case,  207  N.  Y. 
758,  101  N.  E.  455,  it  seems  to  me  to  be  the  duty  of  this  court  to  treat 
such  laches  as  precluding  relator  from  any  relief. 

The  relator  claims,  however,  that  it  has  an  absolute  statutory  right 
to  this  relief  by  certiorari,  that  this  is  a  property  right  protected  by 
both  state  and  federal  Constitutions,  and  which  relator  cannot  be  de- 
prived of  by  legislation.  But  his  statutory  right  was  always  subject 
to  the  power  of  the  court  to  refuse  relief  where  the  party  applying 
for  it  had  been  guilty  of  such  laches  as  justified  the  court  in  dismissing 
his  application.  But  this  writ  does  not  appear  to  be  a  statutory  writ, 
but  the  usual  common-law  writ  of  certiorari,  which  was  always  within 
the  judicial  discretion  of  the  court.  The  appellant  claims,  however, 
that  the  Court  of  Appeals  in  the  case  of  Second  National  Bank  v.  City 
of  New  York,  107  N.  E.  1039,  have  reversed  their  former  decision, 
which  in  effect  holds  that  it  is  the  duty  of  this  court  to  apply  the  ques- 
tion of  laches  in  such  proceeding  as  the  present  and  dismiss  the  writ, 
where  relator  has  been  clearly  guilty  of  laches.  But  I  can  find  no  au- 
thority for  this  contention.  The  Second  National  Bank  Case  was 
an  action  at  law  to  recover  back  interest  on  the  money  paid  on  these 
various  assessments.  This  court  held  the  action  would  not  lie  and  the 
only  remedy  was  by  writ  of  certiorari.  The  question  there  presented 
was  whether  the  assessment  was  absolutely  void  or  only  voidable. 
This  court,  following  what  it  understood  to  be  the  decision  of  the 
Court  of  Appeals,  held  it  voidaJ)le  only,  and  therefore  the  action  could 
not  be  maintained.  The  Court  of  Appeals  said  we  were  mistaken  in 
our  construction  of  their  decision,  and  that,  assuming  the  tax  was  void, 
an  action  at  law  could  be  had  to  recover  the  amount  paid  under  the 
void  assessment;  but  in  that  case  the  court  sustained  the  defense  of 
the  statute  of  limitations  as  to  payments  made  more  than  six  years  be- 
fore the  commencement  of  the  action. 

We  are  disposed  in  this  case  to  follow  the  rulings  of  the  Court  of 
Appeals  in  the  American  Exchange  Bank  Case,  and  allow  relator  to 
recover  in  this  proceeding  the  amount  that  it  would  have  been  entitled 
to  recover  if  it  had  brought  its  action  at  law  at  the  time  the  writ  was 
applied  for,  to  avoid  circuity  of  action,  if  the  relator  is  willing  to  ac- 
cept such  sum  as  the  relief  to  which  it  is  entitled.  The  result  which 
I  recommend  is  that  this  order  appealed  from  should  be  affirmed,  on 
the  'express  ground  that  relator  was  guilty  of  such  laches  as  justified 
our  dismissing  the  writ  with  $50  costs  and  disbursements,  unless  re- 
lator stipulates  to  confine  its  remedy  to  the  interest  on  the  taxes  for 
the  last  two  years — ^the  payments  made  in  1906  and  1907. 

On  filing  such  stipulation  the  order  appealed  from  should  be  re- 
versed, and  an  order  entered  declaring  the  assessments  for  these  two 
years  void,  and  directing  defendant  to  pay  to  the  relator  the  interest 
on  the  sum  of  $81,757.35,  the  taxes  paid  on  December  31,  1906,  from 
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that  date  to  October  1,  1909,  and  on  the  sum  of  $83,816.05,  the  taxes 
paid  on  December  31,  1907,  from  December  31,  1907,  to  October  1, 
1909,  without  costs  of  this  appeal.    All  concur. 


NEW  YORK  LIFE  INS.  CO.  v.  HOADLEY  et  aL    (Noa  e943,  6944.) 
(Supreme  Ootirt,  Appellate  Dlyiaion,  first  Department    March  19,  1M5.) 

MOBTQAQES  ^=»524 — FOSECLOSURB  SALE — COMPLETION  OF  PURCHASE — ^DUTT. 

On  foreclosure,  property  was  six  times  bid  in;  the  purchaser  in  each 
instance  depositing  10  per  cent,  of  the  purchase  price.  Four  of  the  bids 
were  for  defendant  Held,  that  as  the  mortgagee  has  recetyed  the  de- 
posits amounting  to  60  per  cent,  of  the  debt,  and  as  the  last  bidder  was  a 
person  of  substance,  and  as  plaintiff  had  made  no  attempt  to  compel 
consummation  of  the  purchase  by  previous  bidders,  it  was  not  entitled  to 
an  order  requiring  the  last  bidder  and  the  others  to  complete  the  pur- 
chase, by  paying  over  the  remaining  40  per  cent,  of  the  mortgage  debt, 
on  the  theory  that  the  successive  bids  were  made  to  delay  plaintifl, 
though  it  was  proper  to  order  the  last  bidder  to  complete  his  purchase. 

[Ed.  Note. — For  other  cases,  see  Mortgages,  Cent  Dig.  f  1524;  Dec. 
Dig.  <@=>524.] 

Appeal  from  Special  Term,  New  Yoric  County. 

Action  by  the  New  York  Life  Insurance  Company  against  Fanne 
Curtis  Hoadley.  From  an  order  requiring  the  defendant  and  Joseph 
H.  Hoadley  and  others  to  complete  a  purchase,  they  appeal.  Order 
modified. 

Argued  before  CLARKE,  LAUGHLIN,  SCOTT,  DOWLING,  and 
HOTCHKISS,  JJ. 

Ralph  P.  Buell,  of  New  York  City,  for  appellants. 
George  W.  Hubbell,  of  New  York  City,  for  respondent 


DOWLING,  J.  These  appeals  are  taken  by  Fanne  Curtis  Hoadley, 
Joseph  H.  Hoadley,  and  Ralph  P.  Buell  from  orders  as  resettled  Jan- 
uary 17,  1914,  and  February  18,  1914,  directing  them,  together  with 
Alfred  H.  Hoadley,  to  complete  the  purchase  of  the  premises  No.  18 
East  Eighty-Second  street,  New  York  City,  heretofore  sold  in  fore- 
closure and  bid  in  by  Alfred  H.  Hoadley,  the  terms  of  sale  having  been 
signed  in  his  name  by  his  attorney  in  fact,  and  10  per  cent  of  the 
amount  bid  having  been  paid  at  the  time  of  such  signing.  There  have 
been  six  prior  sales  of  the  property  in  question  under  the  judgment  of 
foreclosure  and  sale  herein,  and  the  successive  bidders,  after  paying  the 
10  per  cent,  deposit  at  the  time  the  terms  of  sale  were  signed,  failed  to 
complete  the  purchase,  whereupon  a  resale  was  each  time  ordered  by 
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the  court-  The  plaintiff  moved  that  not  only  Alfred  H.  Hoadley,  oft 
whose  behalf  the  terms  of  sale  were  signed,  but  also  the  appellants  here- 
in, should  be  directed  to  pay  the  balance  of  the  amount  bid,  on  the  the- 
ory that  the  successive  bids  were  part  of  a  scheme  to  delay  the  plaintiff 
in  the  collection  of  its  debt,  and  that  Fanne  Curtis  Hoadley,  in  whose 
name  the  property  had  four  times  been  bid  in,  and  Ralph  P.  Buell,  who 
as  attorney  in  fact  had  three  times  signed  the  terms  of  sale  for  the  pur- 
chaser, as  well  as  Joseph  H.  Hoadley,  who  had  directed  that  these 
bids  be  made,  should  all  be  held  liable  for  the  completion  of  the  pur- 
chase. 

It  does  not  appear  that  the  plaintiff  before  this  test  sale  had  taken 
any  steps  to  compel  the  completion  of  the  purchase  by  any  of  the  bid- 
ders, and  some  sixty  per  cent,  of  the  amount  of  its  mortgage  debt  had 
been  p^id  in  by  reason  of  these  various  deposits  before  the  last  sale 
occurred.  That  sum  has  been  directed  to  be  paid  over  to  the  plain- 
tiff on  account  of  its  debts.  It  appears  that  there  is  such  a  person  as 
Alfred  H.  Hoadley,  and  there  is  an  affidavit  that  he  is  a  man  of  prop- 
erty and  substance.  He  has  not  appealed  from  the  orders  in  ques- 
tion, and  there  is  nothing  to  show  that  he  will  not  comply  with  the 
direction  of  the  court  that  he  complete  the  purchase.  He  has  not  re- 
pudiated, the  act  of  his  attorney  in  fact  in  bidding  in  the  said  prop- 
erty for  him,  nor  in  any  way  disavowed  the  transaction.  If  the  pur- 
chaser should  fail  to  complete  his  purchase,  and  the  plaintiff  sustains 
any  damage  by  reason  thereof,  and  is  able  to  show  that  there  was 
a  conspiracy  to  interfere  with  judicial  process  and  render  the  various 
sales  ineffective,  it  has  a  remedy  which  is  not  affected  by  the  denial  of 
its  oreseht  motion. 

The  orders  appealed  from  win  therefore  be  modified,  by  striking  out 
the  provisions  that  the  three  appellants  pay  in  the  amount  bid  at  the  last 
sale,  less  the  deposit,  and  complete  the  purchase  of  said  property,  and 
the  motion  as  to  them  denied,  thus  leaving  Alfred  H.  Hoadley  alone 
directed  to  complete  the  purchase.  In  view  of  the  course  of  proceed- 
ings of  the  appellants,  however,  such  modification  will  be  without  costs. 

Settie  orders  on  notice.    All  concur. 


A.  C.  CHENEY  PIANO  ACTION  CO.  v.  NEW  YORK  CENT.  &  H.  R. 
R.  CO.     (No.  9/31.) 

(Supreme  Court,  Appellate  Division,  Third  Department    March  18,  1915.) 

L  Commerce  ^=»8 — Intebstate  Shipment — State  Lawb. 

In  an  action  against  a  common  carrier  for  loss  of  an  Interstate  ship- 
ment, the  federal  statutes  and  federal  decisions  control,  although  state 
courts  have  Jurisdiction  to  administer  federal  law  in  such  actions. 

[Ed.  Note. — For  other  cases,  see  Commerce,  Cent.  Dig.  {  6;    Dec.  Dig. 
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2.  GaBRIEBS  ^=980— CaBBIAOB   of  QoODS — ^iNTUSTiTS  GOMMIBOB  ADI — ^BtOAS 

OF  Lading. 

Under  Interstate  Ck)mmerce  Act  Feb.  4,  1887,  c  104,  t  1,  24  Stat  379, 
as  amended  (U.  S.  Gomp.  St.  1913,  H  8Md-8904),  all  common  carriers 
must  establish  Just  and  reasonable  classiflcations  of  property  for  trans- 
portation, and  just  and  reasonable  regulations  affecting  rates  and  tariffs 
and  the  forms  and  substance  of  bills  of  lading. 

[Ed.  Note. — ^For  other  cases,  see  Carriers,  Cent  Dig.  |  81;  Dea  Dig. 
^=s>30.] 

3.  Cabbiebs  «=:>169 — Cabbiaob   of   Goods — Bills   of   Lading — ^Waivbb  of 

Stipulation. 

The  use  of  the  uniform  bill  of  lading  by  a  carrier,  under  recommenda- 
tion of  the  Interstate  Commerce  Commission,  containing  a  stipulatioii 
limiting  the  time  for  filing  claims  against  a  road  for  loss  of  shipments  to 
4  monUis,  does  not  preclude  the  carrier  from  waiving  such  a  stipulatioii 
of   the   bilL 

TEd.  Note.— For  other  cases,  see  Carriers,  C«it  Dig.  fS  668-en,  099- 
703%,  711-714,  718,  718%;    Dec.  Dig.  <8=5>159.] 

4.  Cabbibbs  ^s»177 — Cabbiaob  of  Goods — Liability  of  Initial  Cabbob. 

By  federal  law  a  carrier  of  goods,  aoc^Hing  an  interstate  shipment  for 
transportation  over  its  own  line  and  others,  is  liable  for  loss  of  or  dam- 
age to  the  goods,  though  carried  beyond  its  own  line,  and  the  burden  of 
proof  to  show  that  the  loss  resulted  from  some  cause  for  which  the  initial 
carrier  was  not  responsible  is  upon  the  carrier. 

[Bd.  Note.— For  other  cases,  see  Carriers,  Cent  Dig.  tf  775-789,  791- 
803;   Dec.  Dig.  <©=»177.] 

5.  Cabbibbs  ^s»159 — Cabbiaob  of  Goods — Stipulation  in  Bill  of  Ladino — 

Waiveb. 

Where  a  common  carrier  of  goods  accepted  an  Interstate  shipment  for 
transportation  under  a  bill  of  lading  stipulating  that  claims  for  loss 
must  be  filed  within  four  months,  and  where  such  carrier  wrote  to  the 
shipper  after  disappearance  of  goods  in  such  terms  aa  to  recognize  its 
claim  as  valid  and  subsisting,  although  no  formal  demand  had  been  filed, 
there  was  an  implied  waiver  by  the'  carrier  of  the  stipulation  limiting 
time  for  flUng  such  claim. 

[Bd.  Note.— For  other  cases;  see  Carriers*  Cent  Dig.  H  eeS-CTl,  WO- 
703%,  711-714,  718.  718% ;   Dec  Dig.  «=»159.] 

Appeal  from  Trial  Term,  Rensselaer  County. 

Action  by  the  A.  C.  Cheney  Piano  Action  Company  against  the  New 
York  Central  &  Hudson  River  Railroad  Company.  Judgment  for 
plaintiff  (85  Misc.  Rep.  157,  148  N.  Y.  Supp.  108)  and  defendant  ap- 
peals.    Affirmed. 

Argued  before  SMITH,  P.  J.,  and  KEIXOGG,  LYON,  HOWARD, 
and  WOODWARD,  JJ. 

Visscher,  Whalen  &  Austin,  of  Albany  (Wm.  L.  Visscher,  of  Albany, 
of  counsel),  for  appellant. 

Countryman,  Nellis  &  Dubois,  of  Albany  (Pierre  E.  Dubois,  of  Al- 
bany, of  coimsel),  for  respondent. 

LYON,  J.  This  is  an  appeal  from  a  judgment  rendered  against  the 
defendant  for  the  value  of  certain  piano  actions  delivered  by  the  plain- 
tiff to  the  defendant  at  Castleton,  N.  Y.,  on  January  24  and  31,  1910, 
for  carriage  to  Richmond,  Ind.  The  articles  were  lost  after  delivery 
at  Muncie,  Ind.,  to  the  last  connecting  carrier,  the  Chicago,  Cincinnati 

^s»For  other  cases  see  same  topic  &  KET-NUMBBR  in  all  Key-Numbered  Digests  4k  Indexes 
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&  Louisville  Railroad  Company,  which  was  then  being  operated  by  a 
receiver  appointed  by  the  United  States  Circuit  Court  of  Indiana  in 

1909.  The  Wll  of  lading  issued  to  the  plaintiff  upon  receipt  of  the  goods 
provided  that: 

"Claims  for  loss,  damage,  or  delay  must  be  made  In  writing  to  the  carrier 
at  the  point  of  deUvery  or  at  the  point  of  origin  within  four  months  after  the 
delivery  of  the  property,  or.  In  case  of  failure  to  make  delivery,  then  within 
four  months  after  a  reasonable  time  to  make  delivery  has  elapsed.  Unless 
claims  are  so  made,  the  carrier  shall  not  be  liable." 

The  average  time  within  which  to  make  delivery  of  such  shipments 
was  15  or  16  days.  The  first  communication  in  writing  from  the  plain- 
tiff to  the  defendant  regarding  failure  to  make  delivery  of  the  piano  ac- 
tions was  made  to  defendant's  freight  agent  at  Castleton,  July  11, 

1910,  which  was  5  months  after  reasonable  time  to  make  delivery  of  the 
first  shipment  had  elapsed,  and  nearly  that  as  to  the  second  shipment. 
The  communication  was  as  follows: 

"Please  have  the  following  tracers  put  through  and  return  to  us  at  your 
earliest  convenience.  We  have  once  before  asked  you  to  trace  these  ship- 
ments, and  as  our  customer  claims  that  they  have  not  received  the  three  cases 
of  actions,  we  are  anxious  to  show  that  delivery  was  made.    •    •    • 

'Tours  very  truly,  Cheney  Piano  Action  Company." 

Tracers : 

*****  Trace  and  show  delivery  of  case  of  action  No.  94  shipped  Janu- 
ary 24,  1910. 

"  *  *  *  Trace  and  show  deUvery  of  case  of  actions  Nos.  96,  97,  shipped 
January  31,  1910." 

On  July  16,  1910,  the  division  freight  agent  of  the  defendant  wrote  to 
the  plaintiffs : 

"I  beg  to  acknowledge  receipt  of  your  letter  of  July  14tb  regarding  deliv- 
eries in  Chicago.  I  have  to-day  taken  the  matter  up  with  our  Chicago  peo- 
ple, to  see  what  we  can  do  to  effect  the  delivery  required.    •    •    • »» 

On  August  3,  1910,  the  defendant's  division  freight  agent  wrote  the 
plaintiff : 

"I  beg  to  acknowledge  receipt  of  your  letter  of  August  2d,  regarding  two 
cases  of  actions  shipped  by  you  (m  January  24th  and  30th,  last,  consigned  to 
the  Starr  Piano  Company,  Richmond,  Ind.,  which  you  state  have  not  yet  ar- 
rived at  destination.  It  would  seem  that,  ti|  these  shipments  have  not  yet 
been  received  at  destination,  they  must  have  been  lost  in  transit,  and  my 
suggestion  is  that  you  duplicate  the  shipment)  and  enter  claim  against  our 
road.  Yours  truly." 

On  August  4,  1910,  plaintiff  wrote  defendant's  division  freight  agent 
as  follows: 

'^Beplying  to  your  favor  of  August  3d,  file  C,  in  reference  to  the  two  cases 
of  actions  shipped  to  the  Starr  Piano  Company,  Richmond,  Ind.,  which  have 
not  been  received  or  paid  for,  would  say  that  we  will  act  upon  your  suggestion 
and  are  sending  to-day  to  B.  L.  Calkins,  F.  C.  ▲.,  invoice  to  cover  the  three 
cases.    We  thank  you  for  your  prompt  attention  to  this  matter." 

The  tracers  of  July  11th  were  forwarded  by  the  defendant  to  the 
Chicago,  Cincinnati  &  Louisville  Railroad  Company,  but  no  delivery 
was  reported  by  that  company,  or  by  the  receiver  thereof ;  and  the 
plaintiff,  having  been  informed  by  the  defendant  of  that  fact,  prc- 
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sented  to  defendant's  freight  claim- agent  by  letter  of  August  4,  1910,  a 
formal  claim  as  follows : 

''Inclosed  please  find  invoice  covering  three  cased  of  piano  actions  con- 
signed to  the  Starr  Piano  Company,  Richmond,  Ind.,  which  they  have  not  re- 
ceived and  we  have  not  been  able  to  get  a  tracer  back.  We  feel  that  it  is  no 
more  than  fair  that  this  claim  should  be  immediately  allowed.  We  have  sent 
three  or  four  tracers  after  the  shipments,  but  have  not  received  them  back, 
so  undoubtedly  the  shipments  were  lost  in  transit.  Your  prompt  attention  to 
this  matter  will  be  appreciated/' 

f 

Upon  receipt  of  this  letter  of  August  4th,  ^roof  was  obtained  by 
defendant  from  the  intermediate  carriers  of  delivery  to  the  Chicago, 
Cincinnati  &  Louisville  Railroad  Company,  and  the  auditor  of  that 
company  was  thereupon  advised  of  that  fact,  and  asked  to  establish 
delivery  to  the  consignee  or  to  authorize  payment  of  the  daim.  The 
auditor  replied  that  the  time  for  presenting  the  claim  to  that  company 
expired  September  8,  1910,  and  that,  although  his  company  could  not 
establish  delivery,  it  declined  to  pay  the  claim  because  it  had  not  been 
presented  within  the  required  time.  It  was  conceded  upon  the  trial 
that  the  Chicago,  Cincinnati  &  Louisville  Railroad  was  sold,  and  that  the 
order  confirming  the  sale  provided  that  creditors  having  claims  against 
the  receivership  should  have  the  right  within  60  days  after  notice  of 
the  sale  to  present  their  claims,  and  that  the  purchasers  should  take 
subject  to  the  same,  provided  the  court  decreed  such  claims,  a  Hen  prior 
to  that  of  the  bondholders.  It  was  also  conceded  that  the  time  to  pre- 
sent proof  of  claim  expired  September  6,  1910,  and  that  the  receiver 
made  his  final  report  March  31,  1911. 

On  August  10,  1910,  the  defendant's  freight  claim  agent  wrote  the 
plaintiff : 

**In  order  to  properly  investigate  and  promptly  adjust  this  claim,  it  will 
be  necessary  for  us  to  have  the  additional  documents  indicated  by  the  *X' 
mark  below,  which  kindly  attach  hereto  and  return.  Upon  receipt,  the  daim 
will  have  our  immediate  attention.    •    •    •  »» 

On  August  22,  1910,  the  plaintiff  wrote  the  defendant's  freight  claim 
agent : 

"Further  in  reference  to  our  favor  of  August  4th,  we  are  inclosing  the 
original  Invoice  and  original  bill  of  lading  of  shipments  consigned  to  the  Starr 
Piano  Company,  Richmond,  Ind.,  January  24,  1910,  and  January  31,  1910, 
amount  $146.75  and  $293.50.  Kindly  favor  us  with  a  check  to  cover  these  in- 
voices, as  our  customers  claim  that  they  have  never  received  these  fihipments." 

On  August  23,  1910,  defendant's  freight  claim  agent  wrote  the  plain- 
tiffs, acknowledging  receipt  of  plaintiffs  letter  oi  Atigust  4th,  saying 
that  the  claim  had  been  forwarded  to  the  freight  claim  agent.  Central 
Railway  Clearing  House,  Buffalo,*  N.  Y.,  "with  request  that  its  adjust- 
ment be  arranged  with  you  direct." 

On  October  7,  1910,  a  freight  claim  agent  of  defendant  wrote  plain- 
tiff: 

**Keturning  your  tracer,  with  reference  to  your  daim  for  $440i25,  our 
P-215292.  As  the  claim  is  now  with  F.  D.  Hogdson  at  Chicago,  we  are  not  in 
position  to  give  you  exact  status.  If  you  have  occasion  to  trace  us  again, 
please  quote  the  above  number." 
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On  July  5,  1911,  defendant's  division  freight  agent  wrote  the  plain- 
tiff: 

"In  connection  with  conversation  onr  Mr.  Parker  had  with  you  abont  the 
middle  of  last  month  concerning  your  claim  for  loss  of  piano  acttons,  shipped 
to  the  Starr  Piano  CJompany,  Bichmond,  Ind.,  which  were  lost  on  the  line  of 
the  C,  C,  C.  &  L.,  now  known  as  the  Chesapeake  &  Ohio  Railroad  of  Indiana, 
I  take  pleasure  in  advising  that  we  have  succeeded  in  getting  our  legal  de- 
partment to  give  this  matter  reconsideration,  and  I  am  now  advised  by  our 
general  attorney  that  he  is  wUllng  to  have  this  claim  adjusted  on  its  merits. 
All  papers  have  therefore  been  sent  to  our  freight  claim  agent,  Mr.  R.  L. 
Calkins,  and  I  trust  settlement  will  be  made  in  the  near  future." 

On  July  17,  1911,  plaintiff  wrote  defendant's  division  freight  agent: 

"Kindly  inform  us  what  steps  are  being  taken  in  reference  to  our  claim 

P-215292  for  piano  actions  shipped  to  Starr  Piano  Company.     In  your  last 

letter  to  us  in  reference  to  this  matter,  we  understood  that  the  claim  had  been 

passed  and  that  we  were  to  receive  payment  for  the  same." 

On  July  19,  1911,  the  division  freight  agent  of  defendant  wrote 
plaintiff : 

"i  am  in  receipt  of  your  letter  of  July  17th  regarding  your  claim  P-215292, 
account  of  piano  actions  shipped  to  the  Starr  Piano  Company.  I  have  taken 
this  matter  up  with  the  freight  claim  agent,  to  ascertain  why  this  claim  has 
not  been  paid,  and  will  do  everything  possible  to  rush  the  matter  to  a  condu* 
sion." 

On  August  5,  1911,  the  division  freight  agent  of  defendant  wrote 

plaintiff : 

**I  beg  to  advise  that  the  papers  In  this  claim  are  still  in  the  hands  of  our 
legal  department,  as  they  desire  to  take  It  up  with  the  legal  department  of 
the  C,  C,  C.  &  L.  or  C.  &  O.  of  Indiana,  to  see  if  we  can  obtain  settlement 
with  that^oad.    I  hope  to  be  able  to  advise  you  within  a  short  time." 

On  November  16,  1911,  a  freight  claim  agent  of  defendant  wrote  the 
plaintiff : 

"As  explained  by  Mr.  Parker,  the  road  responsible  for  nondelivery  of  these 
shipments  went  into  the  bauds  of  a  receiver,  and  the  court  set  a  time  for  the 
presentation  of  all  claims,  upon  the  expiration  of  which  the  receiver  was  dis- 
charged, and,  as  we  understand  it,  no  further  claims  accruing  prior  to  or  dur- 
ing the  receivership  can  be  paid.  These  shipments  were  made  in  January  and 
the  claim  not  filed  until  August,  1910.  The  delay  in  presenting  the  claim  to 
us  prevented  us  from  filing  it  with  the  receiver  in  accordance  with  the  order 
of  the  court,  consequently  we  are  not  in  a  position  to  recover  from  the  line 
at  fault  the  value  of  the  goods.  You  are  doubtless  famUlar  with  the  third 
IMiragraph  of  section  3  of  the  bill  of  lading  contract  reading:  'Claims  for 
loss,  damage,  or  delay  must  be  made  in  writing  to  the  carrier  at  the  point 
of  delivery  or  at  the  point  or  origin  within  four  months  after  delivery  of  the 
property,  or,  in  case  of  failure  to  make  delivery,  then  within  four  months 
after  a  reasonable  time  for  delivery  has  elapsed.  Unless  claims  are  so  made 
the  carrier  shall  not  be  liable.'  It  is  most  unfortunate  that  in  this  instance 
the  presentation  of  the  claim  should  have  been  delayed,  but  as  we  ard  in- 
nocent parties  we  do  not  feel  that  under  the  circumstances  we  should  be  ex* 
pectecE  to  entertain  the  claim.  Bills  of  lading  submitted  in  support  of  the 
claim  are  returned.    We  do  not  find  that  freight  bill  was  sent  us." 

On  November  28,  1911,  this  action  was  commenced.    The  complaint 

after  alleging  the  shipping  of  the  piano  actions  and  the  failure  of  the 

carrier  to  deliver  them  to  the  consignee,  alleges  that  the  defendant,  by 

its  acts  and  repeated  correspondence,  promises  of  tracing,  etc.,  misled 
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the  plaintiff  and  prevented  and  persuaded  it  from  filing  any  formal 
claim,  until  finally  defendant  itself  requested  plaintiff  to  present  its 
claim  for  adjustment,  which  plaintiff  thereupon  did;  and  the  plaintiff 
alleges  that  by  reason  of  these  facts  the  defendant  has  waived  strict 
compliance  on  the  part  of  the  plaintiff  as  to  the  bringinpf  or  presenting 
of  any  formal  claim  within  the  four-months  period,  and  is  estopped  and 
precluded  from  insisting  thereon. 

The  answer,  so  far  as  it  relates  to  the  issue  of  waiver,  simply  denies 
the  allegations  of  the  complaint,  and  alleges  the  requirements  of  the  bill 
of  lading  as  to  the  presentation  of  a  claim  in  writing  within  the  four- 
months  period ;  that  the  claim  was  not  presented  within  such  period, 
and  that,  owing  to  the  failure  of  the  plaintiff  to  so  present  the  same,  the 
defendant  was  unable  to  present  a  claim  to  the  receiver  of  the  railroad 
upon  which  the  loss  occurred,  within  the  time  required  by  the  order  of 
the  court,  and  will  be  unable  to  obtain  reimbursement  from  such  rail- 
road or  its  successor  for  any  amount  paid  in  settlement  of  the  claim. 
The  case  was  submitted  to  the  trial  justice  upon  an  agreed  statement 
of  facts.  He  made,  in  addition  to  the  findings  embodied  in  the  state- 
ment of  facts,  the  single  finding  that  the  defendant  had  waived  any 
defense  it  may  or  might  have  had  arising  from,  growing  out  of,  or 
based  upon  the  four-months  clause  or  provision  in  the  bill  of  lading. 
The  only  two  matters  to  be  considered  upon  this  appeal  are  whether  (1> 
there  could  be  a  waiver  by  the  defendant  of  the  four-months  clause ; 
and,  if  so,  (2)  whether  the  evidence  is  sufficient  to  establish  such  waiver. 
First,  the  plaintiff  contends  that  the  defendant's  claim  that  it  had  no 
power  to  waive  the  short  statute  of  limitations,  being  the  highly  tech- 
nical defense  of  ultra  vires,  is  not  available  as  a  defense  unless  pleaded, 
and  the  plaintiff  calls  attention  to  the  fact  that  there  is  no  iiUegation 
in  the  answer  that  the  defendant,  by  reason  of  any  statute,  rule,  or  oth- 
erwise, was  deprived  of  the  power  of  waiving  noncompliance  with  this 
clause. 

[1,2]  The  shipment  having  been  one  of  interstate  commerce,  the 
federal  statutes  and  federal  decisions  are  controlling,  although  the  state 
courts  have  jurisdiction  to  determine  actions  relative  thereto  based 
upon  the  United  States  statutes.  There  is  no  provision  of  the  Inter- 
state Commerce  Act  prescribing  the  forms  of  bills  of  lading,  or  pro- 
viding for  a  limitation  of  time  within  which  such  claims  may  be  pre- 
eented,  or  relating  to  a  waiver  of  the  presentation  thereof.  By  the  In- 
terstate Commerce  Act  it  was  made  the  duty  of  all  common  carriers 
to  establish  just  and  reasonable  classifications  of  property  for  trans- 
portation, and  just  and  reasonable  regulations  affecting  rates  and  tar- 
iffs and  the  forms  and  substance  of  bills  of  lading. 

Pursuant  to  such  provisions  of  the  act,  and  for  the  purpose  of  pro- 
moting uniformity  as  to  the  substance  and  form  of  bills  of  lading,  the 
carriers  operating  generally  in  Official  and  Western  Classification  ter- 
ritories, after  numerous  conferences  with  shippers  and  the  Interstate 
Commerce  Commission,  agreed  upon  what  was  designated  as  the 
"Uniform  Bill  of  Lading,"  which  upon  final  submission  to  the  Com- 
mission was,  in  a  report  announced  June  27,  1908,  recommended  by  it 
for  use  among  all  carriers.  In  re  Bills  of  Lading,  14  Interst.  Com. 
Com'n  R.  346. 
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"In  tbat  report  It  was  indicated  that  the  Commission  would  not  at  that 
time  undertake  to  order  the  carriers  to  use  this  form  of  bill  of  lading,  and 
it  was  made  clear  that  the  recommendation  thereof  was  to  be  understood  as 
subject  to  such  modification  or  change  as  might  be  found  necessary,  either  by 
experience  or  upon  further  inyestigation.  The  form  and  contents  of  the  bill 
of  lading  thus  agreed  upon  by  shippers  and  carriers,  and  recommended  by  the 
Commission,  was  adopted  by  most  of  the  carriers  in  the  territories  mentioned, 
and  its  provisions  embodied  in  their  freight  classifications  which  were  pub- 
lished and  filed  with  the  Commission,  thus  becoming  a  part  of  their  estab- 
lished tariff  schedules. 

**Among  these  provisions  was  the  following  (section  3,  paragraph  3):  'Claims 
for  loss,  damage,  or  delay  must  be  made  in  writing  to  the  carrier  at  the 
point  of  delivery  or  at  the  point  of  origin  within  four  months  after  delivery 
of  the  property,  or.  In  case  of  failure  to  make  delivery,  then  within  four 
months  after  a  reasonable  time  for  delivery  has  elapsed.  Unless  claims  are 
so  made  the  carrier  shall  not  be  liable.'  It  has  been  disclosed,  by  investiga- 
tion and  otherwise,  that  during  much  of  the  period  since  these  provisions  be- 
came part  of  the  tariff  schedules  of  said  carriers  the  provision  above  quoted 
has  to  a  greater  or  less  extent  been  disregarded  by  most  or  all  of  them,  for 
various  causes. 

'^The  representatives  of  carriers  and  shippers  alike,  appearing  in  a  general 
proceeding  of  Inquiry  respecting  the  matter  of  bills  of  lading  now  pending  be- 
fore the  Commission,  have  Joined  in  a  request  for  the  Commission's  aiJproval 
of  a  waiver  by  the  carriers  of  the  above  provision,  limiting  the  time  within 
which  claims  of  the  character  referred  to  might  be  presented  to  the  carriers, 
with  respect  to  all  such  claims  presented  prior  to  December  1, 1913,  that  were 
not  presented  within  the  four-months  period,  and  also  all  claims  accruing 
within  2  years  prior  to  the  date  of  this  report  which  have  not  been  presented 
to  the  carriers,  provided  such  claims  are  presented  to  the  carriers  on  or  before 
April  1,  1914.  It  is  urged  that  a  waiver  of  this  four-months  limitation  provi- 
sion to  the  extent  indicated  is  the  only  course  that  will  prevent  or  cure  the 
discrimination  otherwise  resulting.    This  is  evidently  true. 

"The  Commission  cannot  regard  the  excuses  offered  as  entire  Justification 
for  the  course  pursued.  When  it  becomes  apparent  to  carriers  that  tbey 
cannot,  ought  not,  or  wUl  not  enforce  the  provisions  contained  in  their  estab- 
lished tariffs,  whether  in  regard  to  matters  of  the  kind  here  involved,  demur- 
rage, reconsignment,  or  other  Uke  practices,  as  well  as  to  rates,  they  should 
change  their  tariffs  in  the  manner  prescribed  by  law  so  that  their  practices 
may  be  in  conformity  thereto.  The  Commission  has  not  the  authority  under 
the  law  to  order  them  to  disregard  their  tariffs,  nor  does  it  feel  Justified  In 
acquiescing  In  the  adjustment  of  matters  brought  into  the  condition  here  pre- 
sented by  reason  of  disregard  of  tariff  provisions,  except  from  the  necessity 
of  a  situation  like  this,  when  to  do  otherwise  must  leave  uncorrected  grossly 
unjust  and  widespread  discriminations. 

"For  the  reasons  indicated,  we  cannot  feel  otherwise  than  that,  for  the  pur- 
pose of  preventing  such  results,  the  carriers  should  deal  with  all  claims  of 
this  character  within  the  dates  herein  spedfled  upon  their  merits,  without 
discrimination  with  respect  to  this  rule  regarding  the  period  of  time  within 
which  they  should  have  been  presented.  It  is  expected  that  this  will  be  done 
in  good  faith,  and  that  hereafter,  in  order  to  avoid  discriminations  of  the 
kind  here  presented,  the  tariff  provisions  of  carriers  respecting  this  question 
will  be  rigidly  adhered  to.  The  Commisslqn  does  not  here  express  any 
opinion  with  respect  to  the  reasonableness  of  the  period  of  limitation  con- 
tained in  this  provision,  that  being  a  matter  for  determination  in  connection 
with  the  proceeding  of  general  inquiry  above  referred  to." 

Interstate  Commerce  Commission  No.  4844,  Matter  of  Bills  of  Lading,  de- 
cided February  9,  1914,  29  Interst  Com.  Oom'n  B,  417. 

The  plaintiff  claims  that  it  thus  appears  that  making  the  waiver  in 
question  would  have  been  justified,  and  was  entirely  within  the  power 
and  authority  of  the  common  carriers,  adopting  the  bill  of  lading,  of 
which  carriers  the  defendant  was  one. 
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[8]  Incoqjorating  into  the  Interstate  Commerce  Act  the  common- 
law  obligation  resting  upon  the  carrier  to  make  all  its  charges  reasonable 
and  just,  and  directing  the  Commission  to  execute  and  enforce  the 
provisions  of  the  act,  does  not  by  implication  carry  to  the  Conunission 
or  invest  it  with  power  to  exercise  the  legislative  function  of  pre- 
scribing rates  which  shall  control  in  the  future,  especially  in  view  of 
the  fact  that  the  statute  expressly  recognizes  the  right  of  the  carrier  to 
establish,  increase,  or  reduce  rates  on  the  condition  of  publishing  them 
and  filing  them  with  the  Commission.  Interstate  Commerce  Commis- 
sion V.  Cincinnati,  N.  O.  &  T.  P.  R.  R.  Co.,  167  U.  S.  479,  17  Sup.  Ct. 
896,  42  L.  Ed.  243. 

[4,  6]  Second.  As  to  whether  the  evidence  is  sufficient  to  constitute 
a  waiver  of  the  four-months  clause  of  limitation,  assuming  that  the  de- 
fendant had  the  power  to  make  a  waiver,  we  have  been  referred  to  no 
lederal  decision  upon  the  subject,  and  know  of  none.  However,  under 
the  decisions  of  the  courts  of  our  state,  the  question  of  waiver,  based 
upon  failure  to  make  seasonable  objections,  must  be  regarded  as  settled. 

From  the  foregoing  correspondence,  it  appears  that  after  the  expira- 
tion of  the  four-months  period  the  defendant,  not  only  without  objection 
entertained  the  claim  of  the  plaintiff  for  the  value  of  the  lost  articles, 
but  itself  suggested  in  its  letter  to  plaintiff  of  August  3,  1910,  that  the 
plaintiff  enter  a  claim  against  the  defendant,  which  it  did  formally  the 
following  day,  and  that  for  more  than  15  months  thereafter  it  corre- 
sponded with  plaintiff  regarding  the  claim,  even  going  to  the  extent, 
July  5,  1911,  of  writing  plaintiff  that  defendant  was  "willing  to  have 
this  claim  adjusted  on  the  merits,"  and  "trust  settlement  will  be 
made  in  the  near  future,"  and  July  19,  1911,  that  the  matter  had 
been  taken  up  by  defendant's  division  freight  agent,  "to  ascertain 
why  this  claim  has  not  been  paid,  and  will  do  everything  possible  to 
rush  the  matter  to  a  conclusion."  It  was  not  until  November  16,  1911, 
that  defendant  took  the  position  that  the  claim,  not  having  been  filed 
within  four  months,  could  not  for  that  reason  be  entertained. 

It  was  held  in  the  case  of  Titus  v.  Glens  Falls  Ins.  Co.,  81  N.  Y.  410, 
that  where  a  defendant  with  knowledge  of  the  alleged  invalidity  of  the 
instrument  does  act's  based  thereon,  or  requires  the  other  party  by  vir- 
tue thereof  to  do  some  act  or  incur  some  trouble  or  expense,  the  for- 
feiture is  as  matter  of  law  waived,  and  such  waiver  need  not  be  based 
upon  a  new  agreement  or  estoppel. 

**Whlle  express  waiver  rests  upon  Intention,  and  estoppel  npon  misleading 
conduct,  implied  waiver  may  rest  npon  either,  for  it  exists  when  there  is  an 
intention  to  waive  unexpressed,  but  clearly  to  be  inferred  from  circumstances, 
or  when  there  is  no  sudi  intention  in  fact,  bat  the  conduct  of  the  insurer 
has  misled  the  insured  into  acting  on  a  reasonable  belief  that  the  company 
has  waived  some  provision  in  the  policy."  Kieman  v.  Duchess  Oo.  M.  Ins. 
Co.,  150  N.  Y.  190,  195,  44  N.  E.  698,  699. 

"As  already  said,  the  doctrine  of  waiver  is  to  relieve  against  forfeiture; 
it  requires  no  consideration  for  a  waiver,  nor  any  prejudice  oi  injury  to  the 
other  party."    Clark  v.  West,  193  N.  Y.  349,  86  N.  B.  L 

In  the  case  of  Jennings  v.  Grand  Trunk  R.  R.  Co.,  52  Hun,  227,  5  N. 
Y.  Supp.  140,  affirmed  127  N.  Y.  438,  28  N.  E.  394,  it  was  held  that  the 
defendant  had  waived  the  requirements  in  a  bill  of  lading  that  no 
claim  for  damages  should  be  allowed  unless  notice  in  writing  be  given 
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within  36  hours  after  the  delivery  of  the  goods.  In  that  case  the  notice 
had  not  been  given  until  after  the  expiration  of  the  36  hours,  but  the 
defendant  in  a  letter  to  the  plaintiff  had  placed  its  freedom  from  lia- 
bility solely  upon  the  ground  of  a  labor  strike.  Many  other  decisions 
of  the  courts  of  our  state  to  the  same  effect  might  be  cited. 

Concededly  the  defendant,  as  the  initial  carrier,  is  liable  to  the  plain- 
tiff for  the  loss  of  the  property  by  any  carrier  over  whose  line  the 
property  may  have  passed,  unless  exempted  by  this  clause  of  limi- 
tation in  the  bill  of  lading.  Interstate  Commerce  Act  Feb.  4,  1887,  c. 
104,  24  Stat.  386,  §  20,  amended  by  Act  June  29,  1906,  ^c.  3591,  §  7,  34 
Stat.  584,  595  (U.  S.  Comp.  St.  1913,  §  8592) ;  Atlantic  Coast  Line  v. 
Riverside  Mills,  219  U.  S.  186,  31  Sup.  Ct.  164,  55  L.  Ed.  167,  31  L. 
R.  A.  (N.  S.)  7. 

The  connecting  carriers  are  to  be  treated  as  the  agents  of  the  initial 
carrier  for  the  purposes  of  transportation  and  delivery,  and  the  case 
as  though  the  point  of  destination  were  on  its  own  line,  operated  in 
different  states.  The  goods  not  having  been  delivered,  the  presump- 
tion attaches  that  they  were  lost  through  the  negligence  of  the  initial 
carrier  or  its  agents,  and  the  burden  of  proof  that  the  loss  resulted  from 
some  cause  for  which  the  initial  carrier  was  not  responsible  was  thrown 
upon  the  carrier.  Galveston,  H.  &  S.  A.  Ry.  Co.  v.  Wallace,  223  U.  S. 
481,  32  Sup.  Ct.  205,  56  L.  Ed.  516. 

The  statement  of  the  defendant  in  its  letter  of  November  16,  1911, 
"The  delay  in  presenting  the  claim  to  us  prevented  us  from  filing  it 
with  the  receiver  in  accordance  with  the  order  of  the  court,  conse- 
quently we  are  not  in  a  position  to  recover  from  the  line  at  fault  the 
value  of  the  goods,"  is  contrary  to  the  fact.  As  before  stated,  the 
claim  was  mailed  by  the  plaintiff  to  the  defendant  August  4,  1910,  in 
accordance  with  defendant's  written  request  to  plaintiff  of  date  of  Au- 
gust 3d ;  hence  tiie  plaintiff  had  fully  one  month,  or  until  September 
6th,  to  file  the  claim  with  the  receiver  under  the  order  of  the  United 
States  court. 

The  merits  of  the  action  are  with  the  plaintiff,  and  the  judgment 
should  be  affirmed. 

Judgment  unanimously  affirmed,  with  costs.    All  concur. 


(166  App.  Dlv.  608) 

WALL  V.  MERKBRT.     (No.  6915.) 

(Supreme  Court,  AppeUate  Division,  First  Department.    March  19,  1915.) 

MtTNIOIPAX    CORPOBATIONS    ^=»706 — USE   OF    StBESTS — INJUBT    FROM    AUTOAO- 
BILK — EVIDKNCE. 

In  an  action  for  the  death  of  plaintifiTs  Intestate,  kiUed  by  defendant's 
automobile,  evidence  held  not  sufficient  to  support  a  verdict  that  decedent 
was  free  from  contributory  negligence  and  that  the  accident  was  caused 
solely  by  the  negligence  of  defendant's  servants. 

[Ed.  Note. — For  other  cases,  see  Municipal  Ck>rporation8.  CJent  Dig.  8 
1618;   Dec.  Dig.  «=»706.] 

Laughlln  and  Hotchkiss,  JJ.,  dissenting. 
^s»For  other  casea  see  same  topic  &  KEY-NUMBER  In  all  Key-Numbered  Dlgeiis  ft  Indexes 
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Appeal  from  Trial  Term,  New  York  County. 

Action  by  Minna  V.  D.  Wall,  as  administratrix,  etc.,  of  William 
V.  D.  Wall,  deceased,  against  Emily  Merkert.  From  a  judgment  upon 
a  verdict,  and  from  an  order  denying  a  new  trial  defendant  appeals. 
Judgment  and  order  reversed,  and  new  trial  ordered. 

Argued  before  CLARKE,  LAUGHLIN,  SCOTT,  DOWLING,  and 
HOTCHKISS,  JJ. 

Amos  H.  Stephens,  of  New  York  City  (E.  Clyde  Sherwood,  of  New 
York  City,  of  counsel,  and  Robert  B.  Cumming,  of  New  York  City, 
on  the  brief),  for  appellant. 

Victor  Deutsch,  of  New  York  City  (Joseph  P.  Murray,  of  New 
York  City,  of  counsel),  for  respondent. 

CLARKE,  J.  The  plaintiff's  evidence  tended  to  show  that  her  in- 
testate, a  man  59  years  of  age,  between  8  and  9  o'clock  on  the  evening 
of  January  18,  1913,  was  walking  west  on  the  south  side  of  Eighty- 
Third  street,  towards  First  avenue.  There  are  two  surface  railway 
tracks  running  along  the  center  of  First  avenue.  When  he  came  to 
the  avenue,  he  started  to  cross,  either  on  the  south  crosswalk  to  the 
southwest  comer,  or  in  a  diagonal  direction  to  the  northwest  corner 
of  Eighty-Third  street.  When  he  had  passed  over  both  rails  of  the 
north-bound  track,  and  had  reached  the  space  between  the  north-bound 
and  south-bound  tracks,  the  chauffeur  of  defendant's  automobile, 
which  was  proceeding  up  First  avenue  on  the  north-bound  track, 
sounded  his  horn.  The  decedent  threw  up  his  hands,  took  one  or  two 
steps  back  towards  the  east  and  upon  the  north-bound  traCk  in  front 
of  the  automobile,  and  was  instantly  hit  by  the  left  front  edge  there- 
if,  thrown  down,  and  killed.  He  was  hit  while  in  the  act  of  stepping 
back  upon  the  nortlvbound  track.  He  had  looked  in  the  direction  in 
which  the  automobile  was  coming  just  before  he  started  for  the  east, 
and  looked  again  in  that  direction  while  stepping  back.  The  automo- 
bile, was  running  north  on  First  avenue,  on  the  north-bound  track, 
with  lamps  lighted,  at  a  speed  of  between  11  and  12  miles  an  hour. 
The  chauffeur  sounded  his  horn  at  Eighty-Second  street,  in  the  mid- 
dle of  the  block  between  Eighty-Second  and  Eighty-Third  streets,  and 
for  the  third  time  near  the  south  crosswalk  of  Eighty-Third  street, 
at  a  distance  variously  estimated  by  witnesses  for  the  plaintiff  to  be 
20,  30,  or  40  feet  from  the  decedent.  There  were  no  vehicles  obstruct- 
ing the  avenue  at  this  time. 

Accepting  the  plaintiff's  version  of  the  accident,  as  did  the  jury 
by  its  verdict,  the  judgment  cannot  be  sustained.  The  decedent  had 
reached  a  place  of  safety  and  suddenly  stepped  backward  in  the  path 
of  the  automobile.  The  ground  upon  which  the  recovery  is  sought 
to  be  sustained  is  that  the  decedent  was  placed  in  a  position  of  dan- 
ger by  the  negligent  blowing  of  the  automobile  horn.  In  the  charge 
the  learned  court  said  to  the  jury: 

'*It  is  claimed  by  the  plaintiff  tliat  this  man  had  safely  crossed  the  north- 
bound track,  when,  excited  or  disturbed  or  frightened  by  the  sound'  of  this 
Klaxton  horn,  instead  of  stepping  forward,  he  stepped  back  on  to  a  point 
between  the  rails  of  the  north-bound  surface  raUroad  track;    that  then,  in 
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stepping  forward  again,  In  order  to  go  west,  he  was  struck  by  what  would 
be  the  northeast  part  of  the  car." 

And  again  he  said: 

'*Was  this  man,  having  gotten  In  a  position  of  safety,  frightened  by  the  au- 
tomobile horn,  so  that  he  stepped  back  one  step,  and  then  in  stepping  forward, 
before  he  conld  get  out  of  the  way  was  run  down  br  the  negligence  of  the 
employe  of  the  defendant?" 

And  at  the  close  of  the  charge  a  juror  asked : 

"Is  there  any  law  in  the  case,  where  a  horn  is  blown  and  a  person  gets  ex- 
cited and  steps  back — la  there  any  law  on  that  subject?" 

"The  Court:  I  will  charge  this  way:  That  man)  had  a  right  to  be  upon 
that  street  for  the  purpose  of  crossing ;  if  he  stepped  back,  as  a  consequence 
of  some  reckless  act  upon  the  part  of  some  other  ];)erson,  and  if  as  a  conse- 
quence of  that  he  was  injured,  then  the  defendant  would  be  responsible. for 
the  injury  sustained — for  the  death  in  this  case." 

The  learned  counsel  for  the  respondent  in  his  brief  states : 

"We  have  been  unable  to  find  any  cases  in  this  state  holding  that  the  blow- 
ing of  a  horo  under  such  circumstances  is  a  negligent  act" 

It  is  provided  in  chapter  374  of  the  Laws  of  1910,  entitled  "An  act 
to  amend  the  Highway  Law  in  relation  to  motor  vehicles,"  in  subdi- 
vision 1  of  section  286,  that  every  motor  vehicle  shall  be  provided  with 
"a  suitable  and  adequate  bell,  horn  or  other  device  for  signaling,"  and 
subdivision  2  provides: 

"  •  •  •  Upon  approaching)  a  pedestrian  who  is  upon  the  traveled  part 
of  any  highway  and  not  upon  a  sidewalk,  and  upon  approaching  an  inter- 
secting highway  or  a  curve  or  a  comer  in  a  highway  where  thei  operator's 
view  is  obstructed,  every  person  operating  a  motor  vehicle  shall  slow  down, 
and  give  a  timely  signal  with  his  bell,  horn  or  other  device  for  signaling." 

It  has  been  held  in  innumerable  cases  that  a  failure  to  observe  an 
ordinance  or  a  statute  is  evidence  of  negligence.  This  is  the  first  case 
that  has  been  brought  to  our  attention  where  obedience  to  an  ordi- 
nance or  statute  is  made  the  ground  of  a  recovery  for  negligence. 

I  think  the  verdict  that  the  plaintiff's  decedent  was  free  from  con- 
tributory negligence,  and  that  the  accident  was  caused  solely  by  the 
negligence  of  the  defendant's  servant  is  flatly  against  the  evidence. 

The  judgment  and  order  appealed  from  should  be  reversed,  and  a 
new  trial  ordered,  with  costs  to  the  appellant  to  abide  the  event. 

SCOTT  and  BOWLING,  JJ.,  concur.  LAUGHLIN  and  HOTCH- 
KISS,  JJ.,  dissent. 

(166  App.  Div.  406) 

PEOPLE  ex  rel.  EMPIE  v.  SMITH,  Mayor,  et  al.    (No.  13/44.) 

(Supreme  Oourt,  Appellate  Division,  Third  Department    March  3,  1915.) 

L  MuwiciFAL  GoBPOBATioNS  ^=>488,  489 — Improvements— ASSESBMENT&— No - 

TICK. 

Where  one  raised  no  objection,  pursuant  to  notice  under  Johnstown 
City  Charter  (Laws  1905,  c.  593)  §  130,  of  a  proposed  sewer,  an  assess- 
ment of  benefits  was  not  void  because  the  notice  was  served  before  the 
district  of  assessment  was  established. 

[Ed.  Note. — For  other  cases,  see  Municipal  CJorporations,  Cent.  Dig.  §§ 
1147-1152 ;   Dec.  Dig.  «=»488,  489.1 

^=:»For  other  cases  see  same  topic  &  KEY-NUMBER  in  all  Key-Numbered  Digests  A  Indexes 
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2.  Municipal    Cobpobations    4^s9403  —  Assessments  —  Objections  —  Pabtt 

aoobieved. 

Under  Johnstown  City  Charter,  S  133,  authorizing  objections  to  an 
assessment  roll,  and  that  a  party  feeling  himself  aggrieved  may  appeal 
to  the  common  council,  and  in  case  of  affirmance  its  decision  shall  be 
final,  failure  to  appear  and  raise  objections  to  an  assessment  does  not 
preclude  one  from  making  objections  thereafter  by  immediately  appeal- 
ing to  the  common  council,  and  a  party  assessed  has  at  least  a  reasona- 
ble time  in  which  to  appeal. 

[Ed.  Note. — For  other  cases,  see  Municipal  Corporations,  Cent.  Dig.  H 
1091-1093,  1160-1165;    Dec.  Dig.  (S=»493.] 

3.  Municipal  Cobpobations  <$=»497 — ^Assessments — Objections — Pabtt  Ag- 

GKiEVED — Judicial  Review. 

Johnstown  City  Charter,  |  134,  providing  for  an  appeal  from  an  assess- 
ment to  the  common  council,  which  shall  determine  the  appeal  on  a  view 
of  the  property,  or  on  evidence,  or  both,  and  may  affirm  or  reverse  the 
assessment,  and  in  case  of  affirmance  it  shall  be  final,  merely  means  that 
an  assessment  roll  shall  be  deemed  complete,  and  that  so  far  as  the  coun- 
cil is  concerned  It  has  finally  disposed  of  the  objections,  and  does  not 
bar  the  common-law  right  of  a  Judicial  review  of  the  action  of  the 
council. 

[Ed.  Note. — For  other  cases,  see  Municipal  Corporations,  Cent.  Dig.  §} 
1167,  1168;    Dec.  Dig.  <e=>497.] 

4.  Municipal  Cobpobations  <©=>502 — Assessments — Review — Evidence. 

On  certiorari  to  review  an  assessment  for  the  construction  of  a  sewer, 
evidence  held  to  show  an  excessive  assessment,  authorizing  the  court,  un- 
der Code  Civ.  Proc.  §  2141,  to  reduce  it,  so  as  to  make  it  equitable  in 
proportion  to  benefits. 

[Ed.  Note. — For  other  cases,  see  Municipal  Corporations,  Cent.  Dig.  i 
1174;   Dec.  Dig.  <8=>502.] 

Certiorari  by  the  People,  on  the  relation  of  Louis  M.  Empie,  against 
Clarence  W.  Smith,  Mayor  of  the  City  of  Johnstown,  and  others,  to 
review  an  assessment  and  the  determination  of  the  common  council 
of  the  city  in  affirming  the  assessment.  Assessment,  and  order  of  the 
common  council  confirming  it,  modified,  and,  as  modified,  confirmed. 

Argued  before  SMITH,  P.  J.,  and  KELLOGG,  LYON,  HOW- 
ARD, and  WOODWARD,  JJ. 

Dudley  &  Dennison,  of  Johnstown  (Alfred  D.  Dennison,  of  Johns- 
town, of  counsel,  and  Anson  Getman,  of  Johnstown,  on  the  brief), 
for  relator. 

Edwin  Baylies,  of  Johnstown  (Clarence  W.  Smith,  of  Johnstown, 
of  counsel),  for  respondents. 

JOHN  M.  KELLOGG,  J.  [1]  The  relator's  contention  that  the 
assessment  is  void,  because  the  notice  of  the  proposed  improvement 
was  served  before  the  district  of  assessment  was  established,  is  not 
well  taken.  Under  section  130  of  the  City  Charter  (chapter  593,  Laws 
of  1905)  the  notice  is  to  be  given,  in  case  of  sewers,  upon  the  filing  by 
the  city  engineer  of  his  maps,  profiles,  and  estimates,  which  estimates 
show  the  property  likely  to  be  benefited  by  the  sewer.  The  relator 
raised  no  objection  pursuant  to  such  notice,  and  by  a  provision  of 
said  section  is  "deemed  to  have  acquiesced  in  the  proposed  improve- 
ment." 

^=3For  other  cases  see  same  topic  &  KET-NUMBER  In  all  Key-Numbered  Digests  &  Indezeff 
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We  have  considered  the  other  respects  in  which  the  relator  claims 
the  provisions  of  the  statute  were  not  observed  in  building  the  sewer 
and  making  the  assessment.  We  find,  however,  upon  the  evidence, 
that  the  legal  formalities  were  complied  with,  and  the  only  question 
the  relator  may  now  urge  against  the  assessment  is  that  it  is  unjust 
in  itself  and  as  compared  with  other  property  in  the  vicinity. 

[2,3]  The  respondent  contends  that  the  relator  is  precluded  from 
making  these  objections,  by  not  having  appeared  upon  the  grievance 
day  and  objected  to  his  assessments.  Section  133  of  the  charter  pro- 
vides that,  after  the  city  engineer  has  made  out  the  assessment  roll, 
he  shall  leave  it  with  the  clerk  for  15  days,  giving  notice  thereof, 
and  at  the  time  stated  in  said  notice  he  shall  attend  and  hear  any  ob- 
jections to  the  assessment,  and  shall  decide  upon  the  same,  and  may 
alter  and  change  the  assessment  rolls,  and  when  completed  he  shall 
sign  and  file  the  duplicate  rolls  with  the  city  clerk.  We  find  no  pro- 
vision that  the  failure  to  appear  upon  the  grievance  day  and  raise  ob- 
jection to  the  assessment  precludes  the  party  assessed  from  thereafter 
questioning  the  assessment.  In  fact,  section  134  indicates  other- 
wise. It  provides  that  any  party  feeling  he  is  agrieved  may  file  with 
the  clerk  a  written  appeal,  briefly  stating  the  grounds  of  such  appeal, 
and  requires  the  common  council  to  proceed  to  hear  and  determine  the 
appeal  upon  a  view  of  the  property  assessed,  or  upon  the  evidence, 
or  both,  and  it  may  affirm  or  reverse  the  assessment.  The  section 
continues : 

'*In  caso  of  affirmance,  it  shall  be  final  and  conclusive,  and  the  proceedings 
thereafter  to  collect  the  said  assessment  shall  remain  the  same  as  if  no  ap- 
peal had  been  taken.  Said  assessment  roll  shall  he  signed  by  the  mayor  and 
a  majority  of  the  aldermen  in  office." 

The  relator  failed  to  appear  upon  grievance  day,  but  immediately 
thereafter,  and  after  the  city  engineer  had  filed  the  signed  rolls  with 
the  clerk,  appealed  to  the  common  council,  and  the  appeal  was  heard 
upon  a  view  of  the  premises,  and  the  evidence  taken,  and  the  assess- 
ment was  affirmed.  The  right  to  appeal  is  not  limited  to  those  who 
appeared  and  objected  to  the  assessment  upon  grievance  day.  Nei- 
ther is  the  time  in  which  an  appeal  may  be  brought  stated.  Section 
135  contemplates  that  an  appeal  may  be  taken  after  the  assessment  roll 
and  warrant  are  delivered  to  the  city  chamberlain,  and  we  may  infer 
that  a  party  assessed  has  at  least  a  reasonable  time  in  which  to  appeal. 
In  this  case  the  grievance  day  was  March  11,  1914,  the  appeal  was 
filed  March  16,  1914,  and  on  April  20,  1914,  the  mayor  and  a  majority 
of  the  common  council  approved  and  signed  the  roll,  and  directed  the 
warrant  to  be  attached  to  the  assessment  roll.  The  relator  had  ap- 
pealed to  the  common  council,  contending  that  the  tax  which  the  coun- 
cil was  imposing  upon  him  was  unreasonable  and  illegal.  The  coui>- 
cil  heard  the  appeal  and  decided  against  him.  It  was  not  an  un- 
prejudiced, impartial  tribunal.  In  a  sense  its  interests  were  opposed 
to  his,  and  it  cannot  be  that  the  law  contemplates  that  he  shall  be 
irrevocably  bound  by  an  adverse  decision  of  such  a  body.  The  lan- 
guage quoted  with  reference  thereto  may  be  satisfied  by  construing 
it  as  meaning  that  the  assessment  roll  shall  then  be  deemed  complete 
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and  that  so  far  as  the  council  is  concerned  it  had  finally  disposed  of  the 
objections  made.  It  cannot  bar  the  common-law  right  of  a  person 
whose  rights  have  been  determined  by  a  board  acting  judicially  to 
have  a  proper  review  of  such  action.  If  the  statute  is  intended  to 
have  a  contrary  effect  it  is  without  force.  Wilcox  v.  Arcanum,  210 
N.  Y.  370,  104  N.  E.  624,  52  L.  R.  A.  (N.  S.)  806. 

By  appealing  to  the  common  council  the  relator  submitted  his  rights 
to  its  decision,  and  upon  this  certiorari  only  his  claim  so  submitted 
should  be  reviewed.  We  may  therefore  review  the  determination  made 
and  inquire  whether  the  assessment  was  made  "in  an  equitable  manner 
as  near  as  may  be  in  proportion  to  the  benefitsi  which  each  owner  of 
such  property  may  be  deemed  to  derive  therefrom,  without  reference  to 
erections  or  improvements  thereon."  The  real  question  raised  upon 
the  appeal  was  the  inequality  and  the  injustice  of  the  assessment,  and 
in  this  respect  we  think  the  appeal  was  improperly  decided.  The  city 
paid  $20,000  of  the  cost  of  the  sewer.  The  remaining  $10,379.'78  was 
assessed  upon  the  property. 

[4]  The  relator  has  a  farm  of  40  acres,  which  he  uses  solely  for 
agricultural,  fruit,  and  nursery  purposes.  About  30  acres  of  the  land 
are  within  the  city  limits,  and  the  buildings  are  upon  the  10  acres  out- 
side the  city.  The  property  is  assessed  at  $1,800  upon  the  city  assess- 
ment roll,  for  the  purpose  of  ordinary  taxation,  and  it  is  required  to 
pay  on  account  of  this  sewer  $1,350.21.  The  relator  purchased  the 
property  in  1903.  Many  years  before  that  time  a  former  owner  had 
filed  a  map  showing  that  Hudson  avenue,  Monroe  street,  and  South 
street  crossed  the  property  east  and  west,  and  Genesee  street  and  Hare 
street  and  Franklin  street  north  and  south,  dividing  on  the  map  each 
block  into  lots,  thus  forming  about  90  so-called  city  lots.  None  of 
the  lots  were  ever  sold.  There  were  but  few,  if  any,  stakes  indicating 
streets.  The  streets  were  not  used,  and  the  entire  property  was  used 
as  agricultural  land  in  the  same  way  as  before  the  map  was  filed.  In 
1900  the  population  of  the  city  of  Johnstown  was  10,130;  in  1910 
it  was  10,447,  and  there  has  been  but  very  little  growth  of  the  city 
for  30  years  last  past.  Lots  east  of  the  relator's  lots,  and  apparently 
more  available  for  sale  as  city  lots,  have  been  upon  the  market  for 
30  years  and  remain  unsold.  There  is  no  probability  that  within  a 
reasonable  time  the  relator's  land  will  be  available  for  sale  as  city  lots. 
Its  value  is,  and  in  all  probability  for  a  long  time  will  be,  for  agricul- 
tural, nursery,  and  fruit  purposes. 

The  sewer  in  question  was  a  trunk  sewer,  intended  to  drain  the 
hamlet  called  Thyneville,  which  has  110  houses  and  is  nearly  three- 
quarters  of  a  mile  east  of  the  relator's  property.  The  intervening 
property  was  mostly  used  for  agricultural  purposes.  The  assessment 
was  made  upon  the  front-foot  plan,  upon  the  property  within  the  as- 
sessment district,  without  regard  to  the  depth  of  the  lot  or  parcel. 
A  house  and  lot  on  an  existing  street  in  Thyneville,  which  needed  a 
sewer,  was  assessed  the  same  as  a  paper  lot  upon  a  paper  street  re- 
mote from  the  hamlet  and  used  solely  for  agricultural  purposes.  The 
Yanneys  owned  45  acres  of  land  between  relator  and  Thyneville,  and 
much  nearer  the  settled  part  of  the  city  of  Johnstown,  and  apparently 
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more  valuable  as  city  lots  on  account  of  location,  than  the  relator's 
land.  Chestnut  and  Melcher  streets  run  in  a  northerly  and  southerly 
direction  through  the  Yanney  land.  The  map  also  indicates  that  Third, 
Fourth,  Fifth,  Sixth,  and  Seventh  avenues  run  through  their  land  in 
an  easterly  and  westerly  direction.  Yanneys'  assessment  amounted  to 
about  $1,037.70,  The  fact  that  the  Yanney  land  fronted  on  Fourth, 
Fifth,  Sixth,  and  Seventh  avenues  was  disregarded,  and  they  were 
only  assessed  upon  the  front»-foot  plan  upon  Chestnut  and  Melcher 
streets,  the  former  a  plank  road  and  the  latter  an  old  established  high- 
way; and  relator's  land  is  assessed  upon  the  front-foot  plan  for  the 
lot  frontage  upon  the  northerly  and  southerly  streets  and  also  the 
easterly  and  westerly  streets.  The  reason  given  for  this  inequality  is 
that  the  map  filed  showed  that  the  property  has  been  divided  into 
lots  and  that  the  maps  did  not  show  that  the  Yanney  land  had  been 
divided  into  lots. 

The  relator,  therefore,  is  charged,  as  compared  with  the  Yanneys, 
upon  a  much  smaller  tract  a  larger  sum,  for  the  sole  reason  that  some 
predecessor  in  title  many  years  ago  had  filed  a  map  indicating  that  the 
property  was  divided  into  city  lots.  Other  properties,  compared  with 
the  relator's,  show  similar  results.  The  relator's  vacant  lots,  on  streets 
where  lateral  sewers  must  be  constructed  in  order  to  have  any  benefit 
from  the  trunk  sewer,  are  assessed  the  same  per  front  foot  as  the 
Thyneville  improved  lots  which  discharge  into  the  sewer.  The  assess- 
ment is  nearly  confiscatory  and  manifestly  unjust  as  compared  with 
the  Yanney  property.  It  is  true  the  relator  received  from  the  city 
$400  for  the  right  to  lay  the  sewer  through  his  premises,  while  many 
other  property  owners  gave  the  right  without  payment.  The  relator's 
lands  have  previously  been  underdrained.  There  is  always  the  hope 
and  possibility  that  the  property  may  have  some  sale  as  lots.  Mani- 
festly he  is  benefited  somewhat  by  the  sewer  and  should  help  to  pay 
for  it.  Much  inconvenience  must  result  if  the  assessment  is  annulled 
and  a  new  assessment  required.  We  have  power,  under  section  2141 
of  the  Code  of  Civil  Procedure,  to  modify  it. 

The  relator's  assessment,  and  the  order  of  the  common  council  af- 
firming it  on  appeal,  are  therefore  modified,  by  reducing  the  assess- 
ment to  $800,  and,  as  so  modified,  confirmed,  with  $50  costs  to  ap- 
pellant and  printing  disbursements.    All  concur. 


(166  App.  Dlv.  412) 

PEOPLB  ex  rel.  MILLER  v.  SMITH,  Mayor,  et  aL  (No.  13/43.) 
(Supreme  Court,  AppeUate  Division,  Third  Department  March  8,  1915.) 
Certiorari  by  the  People,  on.  the  relation  of  Warren  Miller,  against  Clarence 
W.  Smith,  Mayor  of  the  City  of  Johnstown,  and  others,  to  review  an  assess- 
ment for  the  construction  of  a  sewer  and  the  determination  of  the  common 
council  affirming  the  assessment  Assessment,  and  order  affirming  it,  modi- 
fied, and,  as  modified,  confirmed. 

Argued  before  SMITH,  P.  J.,  and  KELLOGG,  LYON,  HOWARD,  and 
WOODWARD,  JJ. 

Dudley  &  Dennlson,  of  Johnstown  (Anson  Getman,  of  Johnstown,  of  coun- 
eel),  for  relator. 

EMwin  Baylies,  of  Johnstown  (Clarence  W.  Smith,  of  Johnstown,  of  coun- 
sel), for  respondents. 
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JOHN  M.  KELLOGG,  J.  The  qnestions  raised  are  substantially  the  same 
as  in  Empie  y.  Smith  et  al.»  152  N.  Y.  Supp.  295»  argued  with  it  and  decided 
at  this  term  of  court  The  situation  differs  principally  in  the  fact  that  the 
relator  owned  a  house  and  lot  on  Chestnut  street,  and  five  acres  of  land  on 
the  paper  street  called  Genesee  street,  neither  of  which  places  can  be  con- 
nected with  the  trunk  sewer  except  by  lateral  sewers.  The  five-acre  lot  was 
plotted  into  city  lots  as  fronting  on  Genesee  street  The  assessment  is  $272.77. 
The  assessed  value  of  the  property  on  the  city  roll  Is  $600.  •  The  relator  was 
one  of  the  petitioners  at  whose  request  a  sewer  was  put  through  this  part 
of  the  city.  The  assessment  was  upon  the  front-foot  plan,  and  the  assess- 
ment against  the  house  and  lot  was  $21.92,  and  upon  the  five-acre  lot  $250.87. 
Evidently  the  assessment  upon  the  house  and  lot  is  very  low.  We  think, 
however,  the  assessment  ujwn  the  five-acre  lot  is  excessive,  for  the  reasons 
stated  in  the  Empie  Case.  Manifestly  the  five-acre  lot  is  benefited  by  the 
sewer,  and  it  should  contribute  equitably  towards  the  cost  thereof.  We  feel, 
under  all  the  circumstances,  that  an  assessment  upon  the  house  and  lot  and 
the  five-acre  lot  of  $150  would  be  equitable. 

The  assessment  and  the  order  affirming  it,  are  therefore  modified,  by  re- 
ducing such  assessment  to  $150,  and,  as  so  modified,  is  confirmed,  with  $50 
costs  and  disbursements.    All  concur. 


(166  App.  Div.  413) 

PEOPLE  ex  rel.  KENNEDY  v.  SMITH,  Mayor,  et  al.    (No.  13/45.) 

(Supreme  Court,  Appellate  Division,  Third  Department    March  3,  1915.) 

Certiorari  by  the  People^  on  the  relation  of  William  L.  Kennedy,  against 
Clarence  W.  Smith,  Mayor  of  the  City  of  Johnstown,  and  others,  to  review 
an  assessment  for  the  construction  of  a  sewer  and  the  determination  of  the 
common  council  of  the  city  in  affirming  the  assessment  Assessment  and  or- 
der of  common  council  affirmed. 

Argued  before  SMITH,  P.  J.,  and  KELLOGG,  LYON,  HOWARD,  and 
WOODWARD,  JJ. 

Getman  &  Eraser,  of  Johnstown  (Anson  Getman,  of  Johnstown,  of  counsel), 
for  relator. 

Edwin  Baylies,  of  Johnstown  (Clarence  W.  Smith,  of  Johnstown,  of  counsel), 
for  respondents. 

JOHN  M.  KELLOGG,  J.  This  case  was  argued  with  the  Empie  Case,  152 
N.  Y.  Supp.  295,  decided  at  this  term  of  court,  and  the  opinion  in  that  case 
disposed  of  the  questions  of  law.  In  that  case  the  assessment  upon  the 
front-foot  plan  was  deemed  inequitable  for  the  paper  lots  fronting  upon  pa- 
per streets,  where,  to  make  the  sewer  available,  lateral  sewers  must  be  con- 
structed, and  also  from  the  fact  that  the  lots  at  a  great  distance  from  the 
hamlet  for  which  the  sewer  was  primarily  built  were  assessed  at  the  same 
rate  as  the  improved  lots  in  the  hamlet,  which  were  much  nearer  the  settled 
portion  of  the  city.  Tlie  relator's  lots  are  nearer  the  hamlet,  and  nearer 
the  settled  portion  of  the  city,  and  must  be  of  substantial  value,  as  he  was 
paid  $250  by  the  city  for  permission  to  cross  two  of  the  lots  with  a  sanitary 
sewer.  He  has  a  house  and  lot  and  ten  acres  of  land.  The  acreage  property 
is  mapped  into  lots  upon  a  paper  street ;  otherwise,  it  is  ordinary  agricultural 
land.  The  total  assessment  is  $371.39.  The  relator's  lots  apparently  are  more 
available  for  sale  than  the  Empie  lots,  and  the  value  of  the  house  and  lots 
must  be  increased  by  the  sewer.  The  questions  of  law  involved  and  the  ir- 
regular manner  of  assessing  paper  lots  upon  imaginary  streets,  of  different 
value  and  location,  upon  the  front-foot  plan,  seem  to  justify  the  appeal.  Un- 
der the  circumstances  we  conclude  that  the  relator  has  no  substantial  griev- 
ance, but  that  costs  should  not  be  imposed  upon  him. 

The  assessment,  and  the  order  of  the  common  ooundl  In  affirming  it,  should 
be  confirmed,  without  costs.    All  concur. 


Digitized  by  VjOOQ  iC 


Sup.  Ct.)  PEOPLB  y.  SHUIiTS  801 

PEOPLE  ex  leL  YOUNG  t.  SHULTS,  County  Treasurer,  et  al.    (No.  60/161.) 
(Supreme  Ck>urt,  Appellate  DiTlslon,  Fourth  Department     Marcb  3»  1915.) 

1.  INTOXIOATINO    lilQUOBS    ^S>46^ — LlQUOB   TAX  OSBTIFIOATE — ^DUTT    TO    IS- 

SUE. 

Under  the  express  provisions  of  Liquor  Tax  Law  (Consol.  Laws,  c.  84) 
f  17,  where  an  application  In  due  form  Is  preswited  and  the  required 
Uquor  tax  la  paid,  the  county  treasurer  must  Issue  the  certificate,  though 
there  is  an  outstanding,  unreroked,  and  untransferred  certificate  au- 
thorizing traffic  In  Uquors  at  the  same  place. 

[Ed.  Note. — For  other  cases,  see  Intoxicating  Liquors,  Dec.  Dig. 
<&=>46%.] 

2.  Intoxicating  Liquors  ^s»46% — Liquob  Tax  Oebtifioate — Right  to  Is- 

sue. 

Under  Liquor  Tax  Law,  f  8,  subd.  9,  as  amended  In  1911  (Laws  1911, 
c.  298),  giving  the  holder  of  a  liquor  tax  certificate,  after  filing  notice  of 
abandonment,  time  within  which  to  apply  foil  a  transfer  of  the  certifi- 
cate, the  Issuance  within  60  days  of  a  certificate  to  another  to  the  place 
abandoned  was  unauthorized,  where  the  county  treasurer  prohibited  the 
Issuing  of  any  certificate  which  would  Increase  the  number  of  liquor 
places. 

[Bd.  Note. — For  other  cases,  see  Intoxicating  Liquors,  Dec.  Dig, 
«=5>46%.] 

3.  Intoxioatono  Liquors  «=5>104 — Liquor  Tax  CBRTinoATE — Permission  to 

Transfer — Conditions  Precedent — Revocation  of  Ili^egal  Certifi- 
cate. 

The  unwarranted  Issuance  of  a  liquor  tax  certificate  to  a  place,  prior 
to  expiration  of  60  days  from  the  filing  of  notice  of  abandonment  of  the 
place  by  the  holder  of  a  certificate,  did  not  require  that  such  holder  in- 
stitute proceedings  to  revoke  the  invalid  certificate,  as  a  condition  prece- 
dent to  his  right  to  require  that  the  county  treasurer  permit  a  transfer 
of  his  certificate  to  another  place ;  an  adequate  remedy  as  against  the  in- 
valid certificate  being  afforded  the  county  treasurer  under  Liquor  Tax 
Law,  §  27,  subd.  2,  authorizing  the  cancellation  of  a  liquor  tax  certificate 
if  the  holder  was  not  entitled  to  receive  same. 

[Ed.  Note. — For  other  cases,  see  Intoxicating  Liquors,  Cent  Dig.  f  109 ; 
Dec  Dig.  <8=5>104.] 

1  INTOXICATINO   LiQUOBS   ^=»104 — ^LlQUOB   TaX  CERTIFICATE — ^PERMISSION   TO 

Transfer. 

Where  there  are  several  valid  outstanding  liquor  tax  certificates  for 
the  same  premises,  the  county  treasurer  should  not  permit  a  transfer  au- 
thorizing the  sale  of  liquor  at  any  other  place,  unless  all  the  certificates 
outstanding  for  that  place  are  surrendered  and  the  sale  of  liquor  aban- 
doned. 

[Ed.  Note. — For  other  cases,  see  Intoxicating  Liquors,  Cent  Dig.  §  109; 
Dec.  Dig.  <8=5>104.] 

Appeal  from  Special  Term,  Steuben  County. 

Certiorari  by  the  People,  on  the  relation  of  Ben  Young,  Jr.,  against 
Daniel  W.  Shults,  as  County  Treasurer  of  Steuben  County,  and  anoth- 
er. From  an  order  dismissing  writ  of  certiorari,  and  sustaining  ac- 
tion  of  the  County  Treasurer  m  refusing  to  transfer  a  liquor  tax  cer- 
tificate, relator  appeals.    Reversed,  and  writ  sustained. 

Argued  before  KRUSE,  P.  J.,  and  ROBSON,  POOTE,  LAM- 
BERT,  and  MERRELL,  J  J.       • 

4s»For  otb«r  cases  sse  same  topic  A  KBY-NUli3BR  In  all  Key-Numbered  DisestB  ft  Indexes 
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Eugene  J.  Dwyer,  of  Rochester  (Frank  J.  Saxton,  of  Corning,  of 
counsel),  for  appellant. 

Louis  M.  King,  of  Albany  (A.  M.  Sperry,  of  Albany,  of  counsel),  for 
respondents. 

MERRELL,  J.  On  the  29th  day  of  September,  1913,  the  county 
treasurer  of  Steuben  county  issued  to  one  John  J.  Ryszkowski  a  liquor 
tax  certificate  under  subdivisioH  1  of  section  8  of  the  Liquor  Tax  Law. 
Said  certificate,  being  No.  20,630,  authorized  said  Ryszkowski  to  traf- 
fic in  liquor  for  the  excise  year  commencing  October  1,  1913,  and  end- 
ing September  30,  1914,  at  the  premises  known  as  No.  287  East  Mar- 
ket street,  in  the  city  of  Corning,  in  said  county.  Two  days  later,  and 
on  October  1,  1913,  this  certificate  was  assigned  by  said  Ryszkowski 
to  the  Monroe  Brewing  Company.  The  assignment  bears  date  and 
appears  to  have  been  executed  on  September  22,  1913,  but  was  not 
filed  with  the  county  treasurer  until  said  1st  day  of  October,  1913.  The 
assignment  was  in  the  form  usually  adopted  by  brewing  companies  in 
such  cases,  and  contained  the  usual  power  of  attorney  to  sell  and  trans- 
fer said  certificate  and  otherwise  act  for  the  said  assignor  in  relation 
thereto. 

[1  ]  The  premises  at  No.  287  East  Market  street  were  owned  by  one 
Margaret  Webb,  and  appear  to  have  been  occupied'  for  trafficking  in 
liquors  since  on  or  about  March  23,  1896.  The  Monroe  Brewing  Com- 
pany appears  to  have  held  as  assignee,  under  similar  assignments  to  that 
of  Ryszkowski,  liquor  tax  certificates  for  said  East  Market  street  prem- 
ises since  1909.  Four  days  after  the  Ryszkowski  certificate  became  ef- 
fective, the  owner  of  the  premises,  Margaret  Webb,  refused  to  lease 
the  same  to  the  holder  of  the  certificate,  and  the  latter  was  compelled  on 
December  2d  following  to  vacate  the  premises.  On  October  4,  1913. 
the  owner  of  the  premises  executed  a  lease  of  said  premises  to  T. 
Briggs  &  Co.,  a  brewing  concern  of  Elmira,  N.  Y.,  through  Edwin  H. 
Force,  an  agent  of  said  company.  On  December  11,  1913,  a  check  was 
received  from  T.  Briggs  &  Co.  at  the  said  county  treasurer's  office  for 
$437.50.  This  check  was  unaccompanied  by  any  instructions  in  respect 
to  the  use  to  be  made  thereof  j  or  for  what  purpose  it  was  given,  and 
the  same  was  held  by  the  county  treasurer,  apparently  awaiting  instruc- 
tions as  to  its  use.  A  few  days  later,  and  on  December  15,  1913,  one 
Anthony  Comosh  filed  an  application  for  a  liquor  tax  certificate  for 
said  East  Market  street  premises.  Apparently  said  application  was  in 
proper  form,  and  only  lacked  payment  of  the  liquor  tax  imposed  by 
law  to  entitle  the  applicant  to  his  certificate.  Presumably  the  certifi- 
cate was  withheld  only  because  of  such  failure  to  pay  the  required 
tax,  as  under  the  provisions  of  section  17  of  the  Liquor  Tax  Law,  and 
under  the  decisions,  the  county  treasurer  had  no  alternative  but  to  is- 
sue the  certificate  if  properly  applied  for  and  the  tax  being  paid,  not- 
withstanding the  certificate  to  Ryszkowski  was  outstanding,  unrevoked, 
and  untransf erred,  authorizing  traffic  in  liquors  at  the  same  premises. 
People  ex  rel.  Fiore  v.  Clement,  70  Misc.  Rep.  587,  128  N.  Y.  Supp. 
573;  People  ex  rel.  Hope  v.  Masterman,  209  N.  Y.  182,  102  N.  E. 
553 ;  but  the  liquor  tax  was  not  paid,  and  the  Comosh  certificate  was 
withheld. 
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[2]  On  December  19, 1913,  there  was  filed  with  the  county  treasurer 
of  Steuben  county  a  notice  of  abandonment  of  traffic  in  liquors  at  No. 
287  East  Market  street  under  said  certificate  No.  20,631,  executed  by 
said  Ryszkowski,  by  the  Monroe  Brewing  Company,  his  duly  author- 
ized attorney,  and  designating  premises  at  the  comer  of  Cohocton  and 
Beach  streets,  in  said  city  of  Corning,  as  the  place  where  liquor  traf- 
fic would  thereafter  be  carried  on  under  said  certificate.  Prior  to  the 
filing  of  such  notice  of  abandonment  the  county  treasurer  had  receiv- 
ed no  instructions  in  regard  to  the  use  of  the  check  sent  by  T.  Briggs 
&  Co.,  nor  any  intimation  that  the  same  was  intended  to  pay  the  liquor 
tax  on  the  certificate  for  which  Anthony  Comosh  had  applied,  and 
no  certificate  had  been  issued  on  such  application.  Matters  remained 
in  statu  quo  until  December  31,  1913,  when  for  the  first  time  the  coun- 
ty treasurer  received  from  T.  Briggs  &  Co.  instructions  to  use  the 
check  which  they  had  forwarded  on  December  11th  to  pay  the  liquor 
tax  on  the  certificate  applied  for  by  Comosh  on  December  15th.  There- 
upon, on  said  31st  day  of  December,  1913,  the  said  county  treasurer 
issued  fo  said  Comosh  a  new  certificate,  No.  21,006,  permitting  him  to 
traffic  in  liquors  at  said  premises  No.  287  East  Market  street  for  the 
excise  year  then  current,  and  at  the  same  time  returned  to  the  attor- 
ney for  the  relator  the  notice  of  abandonment  filed  with  said  treasurer 
on  December  19,  1913. 

On  or  about  January  13,  1914,  liquor  tax  certificate  No.  20,631,  up- 
on consent  of  the  Monroe  Brewing  Company,  was  assigned  to  Ben 
Young,  Jr.,  the  relator  herein,  who  qn  said  last-mentioned  date,  and 
within  the  60  days  after  the  said  notice  of  abandonment  was  filed,  al- 
lowed therefor  by  statute,  made  an  application  for  the  transfer  of  .said 
certificate  No.  21,631  from  said  John  J.  Ryszkowski  to  himself,  and 
from  the  old  premises  at  No.  287  East  Market  street  to  the  new  ones 
at  the  comer  of  Cohocton  and  Beach  streets,  designated  in  the  notice 
of  abandonment.  The  county  treasurer  refused  to  permit  such  trans- 
fer upoa  the  ground  that,  he  having  issued  the  certificate  to  Comosh, 
there  were  then  two  certificates  outstanding  permitting  the  traffic  in 
liquors  at  the  East  Market  street  premises,  and  under  the  authority  of 
People  ex  rel.  Hope  v.  Masterman,  supra,  no  transfer  could  be  per- 
mitted until  notices  of  abandonment  of  traffic  in  liquors  were  filed  by 
all  the  certificate  holders  for  said  premises  where  traffic  was  sought 
to  be  abandoned.  The  number  of  premises  where  liquor  traffic  was  at 
the  time  being  carried  on  in  the  city  of  Corning  exceeded  the  ratio  of 
one  such  place  for  each  750  inhabitants  of  said  city,  and  the  county 
treasurer  was  by  statute  prohibited  from  issuing  any  certificate  that 
would  increase  the  number  of  liquor  places  in  said  city  beyond  said 
ratio.  The  relator  has  taken  this  proceeding  through  a  writ  of  certio- 
rari, as  permitted  by  section  27  of  the  Liquor  Tax  Law,  to  review 
the  action  of  said  county  treasurer  in  refusing  to  trsjisfer  such  certifi- 
cate. 

The  relator  contends  that  the  county  treasurer  had  no  right  to  issue 
the  second  liquor  tax  certificate  for  the  premises  in  question  to  Co- 
mosh, owing  to  the  fact  that  a  notice  of  abandonment  had  theretofore 
been  filed  with  him  by  the  holder  of  the  original  certificate  issued  to 
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Ryszkowski.  His  contention  is  based  upon  subdivision  9  of  sec- 
tion 8  of  the  Liquor  Tax  Law.  Said  subdivision,  as  finally  amended 
by  Laws  1911,  c.  298,  provides  for  the  issuance  of  liquor  tax  certifi- 
cates and  the  abandonment  of  traffic  of  liquors  at  the  premises  named 
therein.  Among  other  provisions  said  subdivision  9  contains  the  fol- 
lowing : 

''Provided,  however,  that  at  any  time  during  the  unexpired  term  of  any 
liquor  tax  certificate  issued  for  traffic  in  liquors  under  the  provisions  of  sub- 
division one  of  this  section  in  any  premises  In  which  such  traffic  may  lawfully 
be  carried  on,  a  notice  stating  that  such  traffic  in  liquors  is  abandoned  at 
the  premises  named  In  such  certificate  may  be  filed  with  the  county  treasurer 
or  special  deputy  commissioner  of  excise  of  the  county  or  borough  in  which 
the  certificated  premises  are  located,  which  notice  shall  also  particularly  de- 
scribe some  other  premises  in  which  it  is  intended  to  carry  on  such  traffic, 
which  premises  shall  be  situated  in  the  same  city,  borough,  village  or  town 
as  that  in  which  the  abandoned  premises  are  located.  •  *  •  But  in  any 
case  such  notice  shall  be  null  and  void  unless  within  sixty  days  from  the 
fiUng  thereof  such  traffic  in  liquors  shall  be  lawfully  carried  on  at  the  prem- 
ises described  in  such  notice  as  the  premises  in  which  it  is  intended  to  carry 
on  such  traffic,  and  continued  thereat  for  a  period  of  not  less  than  sixty  days, 
and  the  filing  of  a  notice  that  becomes  null  and  void  shall  not  be  deemed  an 
abandonment  of  the  traffic  at  the  premises  described  in  such  liquor  tax  cer- 
tificate. After  the  flUng  of  such  notice  as  aforesaid,  the  prohibition  herein 
contained  shall  not  apply  to  the  premises  described  in  such  notice  as  the  prem- 
ises in  which  it  is  intended  to  carry  on  such  traffic,  provided  that  an  appli- 
cation for  a  certificate  to  carry  on  such  traffic  in  liquors  thereat  shall  be  made 
in  due  form  to  the  proper  officer,  within  sixty  days  from  the  filing  o£  such 
notice,  and  provided  further  that  such  traffic  is  continuously  thereafter  car- 
ried on  at  said  premises  for  a  period  of  not  less  than  sixty  days.  Except  in 
a  case  where  such  notice  becomes 'null  and  void  as  aforesaid,  no  Uquor  tax 
certificate  for  traffic  in  liquors  under  the  provisions  of  subdivision  one  of  this 
section  shall  thereafter  be  Issued  for,  and  it  shall  be  imlawful  to  so  traffic  in 
liquors  in  the  premises  described  in  such  notice  as  the  premises  in  which  the 
traffic  in  liquors  has  been  abandoned,  unless  there  shaU  subsequently  be  filed 
another  notice  of  abandonment,  in  the  manner  herein  provided,  which  notice 
shall  describe  such  first  abandoned  premises  as  the  premises  in  which  it  is 
Intended  to  again  carry  on  such  traffic  in  Uquors." 

It  will  be  observed  that  the  effect  of  the  portions  of  subdivision  9  of 
section  8  of  the  Liquor  Tax  Law  above  quoted  is,  first,  to  permit  the 
holder  of  a  liquor  tax  certificate  at  any  time  during  the  unexpired  term 
of  such  certificate  to  file  with  the  county  treasurer  a  notice  of  aban- 
donment of  traffic  at  the  premises  described  in  the  certificate,  and  de- 
scribing some  other  premises  in  the  same  borough,  village  or  town  in 
which  it  is  intended  to  carry  on  such  traffic;  second,  granting  unto 
the  holder  of  the  certificate  who  has  filed  such  notice  of  abandonment 
the  right  at  any  time  within  sixty  days  to  apply  under  the  statute  for 
a  transfer  of  such  certificate  or  right  to  traffic  to  the  premises  de- 
scribed in  such  notice  as  those  at  which  traffic  is  thereafter  intended  to 
be  carried  on ;  and,  third,  absolutely  prohibiting  during  the  period  of  60 
days  from  the  filing  of  such  notice  of  abandonment,  allowed  the  holder 
to  obtain  his  transfer  and  right  to  traffic  at  the  new  location  designated 
in  the  notice  of  abandonment,  the  issuance  of  any  liquor  tax  certificate 
under  the  provisions  of  subdivision  1  of  section  8  of  the  Liquor  Tax 
Law  for  trafficking  in  liquors  in  the  premises  described  in  such  no- 
tice as  those  in  which  such  traffic  has  been  abandoned.  In  other  words, 
under  the  statute  the  holder  of  a  certificate  who  has  filed  a  notice  of 
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abandonment  is  given  60  days'  time  in  which  to  apply  for  a  transfer 
and  during  which  period  no  further  certificate  can  be  issued  to  the 
abandoned  premises.  The  statute  also  makes  it  unlawful  to  traffic  in 
liquors  at  the  abandoned  premises  during  said  period  of  60  days. 

On  December  19,  1913,  the  Ryszkowski  certificate  was  unexpired 
and  in  full  force  and  effect.  No  other  certificate  had  at  that  time  been 
issued  to  traffic  in  liquors  at  said  East  Market  street  premises.  The 
holder  of  said  certificate  then  had  a  clear  and  unquestioned  right  to 
abandon  traffic  at  said  premises  and  that  day  filed  with  the  county  treas- 
urer a  notice  in  due  form  declaring  traffic  at  said  premises  abandoned 
and  designating  other  premises  in  the  same  city  as  the  place  where  it 
was  intended  thereafter  that  such  traffic  be  carried  on.  This  notice  was 
in  due  form  and  was  executed  in  conformity  with  the  statute,  and  it 
seems  to  me  fixed  .the  rights  of  the  parties.  Upon  the  filing  of  such 
notice  for  the  period  of  60  days  no  other  certificate  could  be  issued 
permitting  traffic  in  liquors  upon  the  abandoned  premises,  and  such 
traffic  thereat  was  during  said  period  unlawful ;  it  being  the  certificate 
holder's  period  of  grace  in  which  he  might  apply  for  his  transfer.  Had 
the  liquor  tax  for  the  Comosh  certificate  been  paid  when  he  made  his 
application  on  December  15,  1913,  and  had  a  certificate  been  actually  is- 
sued to  him  prior  to  the  service  of  notice  of  abandonment  under  the 
Ryszkowski  certificate,  a  different  case  would  be  presented,  and  the 
county  treasurer  would  have  been  justified  in  refusing  a  transfer,  ex- 
cept upon  filing  of  notices  of  abandonment  by  all  holders  of  certificates 
for  the  premises  sought  to  be  abandoned.  But  such  was  not  the  case, 
and  no  attempt  was  made  to  issue  the  Comosh  certificate  until  Decem- 
ber 31st,  12  days  after  notice  of  abandonment  had  been  regularly  filed 
by  the  holder  of  the  Ryszkowski  certificate.  The  issuance  therefore 
of  the  Comosh  certificate  was  unauthorized  and  contrary  to  the  express 
prohibition  of  the  statute,  and  any  traffic  that  may  have  been  carried 
on  thereunder  was  clearly  unlawful. 

[3]  The  county  treasurer,  in  refusing  relator  permission  to  trans- 
fer treats  the  Comosh  certificate  as  valid  and  a  bar  to  granting  such 
permission;  whereas,  in  fact,  said  Comosh  certificate  never  had  the 
slightest  validity,  having  been  issued  contrary  to  the  plain  inhibi- 
tion of  the  statute.  Nor  should  the  unwarranted  issuance  of  the  Co- 
mosh certificate  stand  in  the  way  of  a  transfer  to  which  the  relator  was 
clearly  entitled  by  law.  The  relator  had  a  clear  right  to  pursue  the 
course  laid  down  by  the  statute  to  effect  a  transfer  of  traffic  and  in 
no  particular  has  he  deviated  from  the  path  which  the  statute  provides. 
Shall  an  inadvertence  or  failure  of  a  public  official  to  understand  and 
observe  plain  provisions  of  a  statute  destroy  the  relator's  vested  rights? 
I  think  not. 

Nor  do  I  think  that  the  relator,  who  has  at  all  times  acted  well  within 
his  legal  rights,  should  be  called  upon  to  take  proceedings  to  revoke  a 
certificate  improperly  issued,  and  which  is  without  validity  so  far  as 
affecting  his  legal  rights.  If  the  irregular  Comosh  certificate  proved 
embarrassing  to  the  county  treasurer  when  called  upon  to  authorize 
the  transfer  of  relator's  certificate,  subdivision  2  of  section  27  of  the 
Liquor  Tax  Law  offers  a  remedy.  It  is  therein  provided  that : 
152  N.Y.S.— 20 
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"At  any  time  after  a  liquor  tax  certificate  bas  been  issued  to  any  person 
♦  •  •  said  liquor  tax  certificate  may  be  revoked  and  canceled,  •  ♦  ♦ 
if  the  holder  of  said  certificate  teas  not  far  any  reason  entitled  to  receive  or 
hodd  the  same,  or  to  traffic  in  liquors.    ♦    •    • »» 

The  section  further  prescribes  the  procedure  to  effect  such  revoca- 
tion and  cancellation.  Thus  any  possible  embarassment  resulting  from 
the  unauthorized  act  of  the  county  treasurer  might  easily  be  removed, 
and  the  objection  urged  against  authorizing  the  transfer  applied  for 
readily  overcome. 

[4]  The  respondents  rely  upon  the  case  of  People  ex  rel.  Hope  v. 
Masterman,  209  N.  Y.  182,  102  N.  E.  553,  as  decisive  of  this  case,  and 
as  sustaining  the  attitude  of  the  county  treasurer  in  refusing  trans- 
fer. I  do  not  think  said  decision  applicable  to  the  facts  of  the  case  at 
bar.  It  is  true  that  case  holds  that  a  county  treasurer  has  no  right  to 
authorize  the  transfer  of  a  liquor  tax  certificate  from  one  place  to  an- 
other until  all  of  the  outstanding  certificates  have  been  surrendered  and 
an  actual  abandonment  of  the  original  premises  secured  by  all  parties 
holding  certificates  filing  notice  of  abandonment,  otherwise  the  trans- 
fer would  work  a  violation  of  the  ratio  provision  of  the  statute.  Un- 
questionably such  was  the  legislative  intent.  But  in  People  ex  rel.  Hope 
V.  Masterman  Case  two  valid  certificates  were  permitted  to  be  issued. 
First,  a  certificate  was  duly  issued  to  one  Force  to  traffic  in  liquors 
on  certain  premises  in  the  town  of  Corning.  Before  issuance  thereof 
the  owners  of  the  premises  notified  the  county  treasurer  that  Force 
had  no  lease  or  interest  in  the  premises,  which  was  true,  although  he 
had  made  an  unsuccessful  effort  to  negotiate  a  lease.  Afterward  one 
Hope  secured  a  lease  of  the  premises  and  applied  for  a  liquor  tax 
certificate,  which  was  refused  because  there  had  already  been  one  is- 
sued to  Force.  Thereupon  Hope  instituted  certiorari  proceedings  to 
review  the  county  treasurer's  action  in  refusing  him  a  certificate.  On 
said  proceedings  an  order  was  made  at  Special  Term,  and  affirmed  in 
this  court,  directing  the  county  treasurer  to  issue  the  certificate  to 
Hope.  The  Court  of  Appeals  affirmed  the  lower  courts.  In  the  opinion 
delivered  by  Cullen,  C.  J.,  after  discussing  the  real  question  involved, 
viz.,  the  right  of  Hope  to  receive  the  certificate  applied  for,  and  in  dis- 
cussing the  effect  of  the  issuance  of  the  second  certificate  to  the  same 
premises,  the  learned  Chief  Judge  says : 

"If  there  are  several  certificates  outstanding  for  the  same  premises,  the 
county  treasurer  should  not  permit  a  transfer  authorizing  the  sale  of  liquor 
at  any  other  place,  unless  all  the  certificates  outstanding  for  that  place  are 
surrendered  and  the  sale  of  liquor  abandoned." 

The  rule  was  without  doubt  thus  correctly  stated,  but  it  must  be 
borne  in  mind  that  the  facts  in  the  Masterman  Case  differ  from  those 
in  the  case  before  us  in  one  very  essential  particular.  By  the  decision 
in  the  Masterman  Case  granting  Hope  his  certificate,  there  were  out- 
standing two  valid  certificates  for  the  same  premises.  Neither  was,  so 
far  as  appears,  open  to  attack,  and  the  decision  and  Chief  Judge  Cul- 
len's  dictum  above  quoted,  presupposed  two  valid  certificates.  Where- 
as, in  the  case  at  bar,  we  have  but  one  valid  certificate  outstanding  and 
another  without  any  legal  validity,  having  been  issued  in  disregard  of 
a  statute  expressly  forbidding  its  issuance ;  thus  clearly  distinguishing 
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the  case  under  consideration  from  the  Masterman  Case.  If  relator 
can  be  deprived  of  his  right  to  transfer  by  such  an  illegal  act  of  the 
county  treasurer  as  is  urged  by  the  respondents,  it  would  be  possible 
to  deny  any  certificate  holder  his  statutory  right  to  transfer  his  cer- 
tificate, by  the  county  treasurer  merely  issuing  a  second  certificate  to 
the  same  premises,  although  it  might  be  based  upon  no  proper  applica- 
tion and  be  entirely  unauthorized.  The  Masterman  Case  is  authority 
for  no  such  procedure.  The  embarrassment  claimed  by  respondents 
is  more  fancied  than  real,  and  may  be  readily  dissipated  through  the 
statutory  proceeding  hereinbefore  adverted  to  to  cancel  the  certificate 
thus  illegally  issued.  Such  proceeding  would  be  much  more  appro- 
priately taken  by  the  excise  department,  under  which  the  illegal  cer- 
tificate was  issued,  than  by  the  relator,  who  has  at  all  times  acted  well 
within  his  legal  rights,  and  who  ought  not  to  be  compelled  to  take  a 
proceeding  to  correct  an  utterly  illegal  act  for  which  he  was  in  no  wise 
responsible. 

The  order  appealed  from  should  be  reversed,  with  costs,  and  an 
order  should  enter  commanding  the  county  treasurer  of  Steuben  coun- 
ty to  grant  relator's  application,  and  to  make  such  transfer  as  of  the 
time  of  the  issuance  of  said  writ,  upon  payment  of  the  tax  and  fee 
therefor  imposed  by  law,  to  the  end  that  the  relator  or  his  assigns  may 
apply  for  and  obtain  a  new  certificate  for  the  premises  at  the  corner  of 
Cohocton  and  Beach  streets  in  accordance  with  the  requirements  of 
statute.    All  concur. 


BITOLIO  T.  BRADLEY  CONTRACTING  CO.    (No.  6969.) 

(Supreme  Court,  Appellate  DMsioD,  First  Department    March  26,  1916.) 

t  Mastkb  and  Sebvant  ^=s»278  —  Injubt  to  Sebvant—Nbgligbnck  —  Evi- 
dence. 

An  employ^,  lifting  into  a  car  broken  rock  thrown  by  blasts  in  con- 
stmctiDg  a  tannel,  was  injured  by  the  fall  (^  rock.  No  work  bad  been 
done  at  the  place  of  the  accident  for  from  three  to  five  weeks.  There 
was  no  shoring  or  timbering  in  the  tunnel.  Two  days  before  the  ac- 
cident the  foreman  was  informed  of  the  danger,  but  did  nothing.  No 
scalers  were  employed  to  examine  the  walls  and  scale  down  dangerous 
rock.  Held  to  establish  a  prima  facie  case  of  the  employer's  liability  un- 
der the  Employers*  Liability  Act  (Consol.  Laws,  c.  31,  f§  200-204). 

[Ed.  Note. — For  other  cases*  see  Master  and  Servant,  Cent  Dig.  {{ 
954.  956-958,  960-969,  971.  972,  977 ;    Dec.  Dig.  «=»278.] 

2.  Master  and  Sebvant  ^=>270 — Injury  to  Sebvant — Bvidenc*— Negli- 
gence. 

Where,  in  an  action  for  injuries  to  an  employ 6  at  work  in  a  tunnel 
by  the  faU  of  a  rock,  there  was  evidence  that  no  work  had  been  done  at 
the  place  of  the  accident  for  from  three  to  five  weeks  before  the  acci- 
dent, evidence  of  prior  falls  of  rock  at  the  place  was  competent  to  show 
the  nature  of  the  place  and  notice  thereof  to  the  employer. 

[Ed.  Note. — For  other  cases,  see  Master  and  Servant,  Cent  Dig.  H 
91.V927,  932;   Dec.  Dig.  <8=»270.] 

Appeal  from  Special  Term,  First  Department. 
Action  by  Ernesto  Bitolio  against  the  Bradley  Contracting  Company. 
From  a  judgment  dismissing  the  complaint  at  the  close  of  plaintiff's 
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case  in  an  action  to  recover  damages  for  personal  injuries,  plaintiff  ap- 
peals.   Reversed,  and  new  trial  ordered. 

Argued  before  INGRAHAM,  P.  J.,  and  McLAUGHLIN,  LAUGH- 
LIN,  CLARKE,  and  SCOTT,  JJ. 

Rosario  Maggio,  of  New  York  City,  for  appellant. 

Frederick  L.  C.  Keating,  of  New  York  City,  for  respondent. 

CLARKE,  J.  The  plaintiff  was  31  years  old  and  had  been  a  tun- 
nel worker  nearly  all  his  life.  On  the  28th  of  March,  1913,  he  was 
employed  as  a  mucker  by  the  defendant,  which,  under  contract,  was 
constructing  the  Lexington  Avenue  subway.  The  shaft  at  Lexington 
dvenue  and  Fifty-Sixth  street  was  between  85  and  90  feet  deep.  The 
tunnel  was  about  20  feet  wide  at  the  bottom  and  25  or  30  feet  high, 
and  ran  about  15  feet  north  of  Fifty-Sixth  street  and  100  to  125  feet 
south.  The  blasting  was  being  carried  on  at  the  end  of  the  tunnel 
as  it  was  pushed  south.  The  muckers  and  all  other  workmen  were 
ordered  out  of  the  tunnel  by  the  foreman  before  each  blast  and  re- 
turned on  his  directions. 

[  1 1  At  the  time  of  the  accident,  the  plaintiff,  with  others,  was  work- 
ing about  60  feet  back  from  the  heading  lifting  into  a  car  broken  rock 
thrown  out  by  previous  blasts.  He  was  on  the  west  side  of  the  tun- 
nel, and  as  he  was  stooping  down,  engaged  Jn  this  work,  rock  fell 
upon  him  from,  the  western  wall,  causing  the  injuries  complained  of. 
No  work  had  been  done  on  the  side  of  the  tunnel  at  the  locus  in  quo 
for  from  three  to  five  weeks  before  the  accident.  It  was  conceded 
that  there  was  no  shoring  or  timbering  in  the  tunnel  of  any  kind. 
The  rock  ran  in  seams — was  not  a  solid  rock.  The  rib  from  which 
the  piece  fell  ran  up  on  a  slant ;  beneath  it  there  was  sc  bench.  From 
the  bench  to  the  projecting  rib  was  about  2  feet.  There  was  nothing 
underneath  this.  It  was  in  three  layers,  about  10  feet  in  length,  pro- 
truding out  of  the  side  the  lowest  6  inches,  the  next  1  foot,  and  the 
third  2  or  3  feet.  The  portion  that  fell  was  about  10  feet  above  the 
bottom  of  the  tunnel.  The  portion  of  rock  which  struck  the  plaintiff 
and  pinned  him  against  the  car  weighed  about  a  ton.  The  evidence 
tending  to  show  that  projecting  rodcs  had  caved  in  from  the  same 
side  of  the  tunnel  at  times  previous  to  the  accident  was  excluded  un- 
der exception.  Two  days  before  the  accident  one  of  the  plaintiff's 
coemployes  attempted  to  remove  this  very  rock  with  a  crowbar,  but 
the  foreman  in  charge  stopped  him,  saying,  "That  is  none  of  your 
business;  if  you  like  to  work,  work;  if  you  don't  like  to  work,  go 
home ;"  and  when  the  laborer  warned  him  "to  look  out,  by  and  by  the 
stones  will  fall,"  he  replied,  "I  don't  care."  At  the  close  of  the  plain- 
tiff's case  the  learned  trial  court,  on  motion  by  the  defendant,  dismissed 
the  complaint,  and  from  the  judgment  thereon  this  appeal  is  taken. 

The  respondent  urges  that  the  dismissal  was  justified,  within  the 
principle  absolving  the  master  from  liability  where  the  prosecution  of 
the  work  makes  the  place  and  creates  the  danger.  Citrone  v.  O'Rourke 
Engineering  Construction  Co.,  188  N.  Y.  339,  80  N.  E.  1092,  19  L.  R, 
A.  (N.  S.)  340.  If  the  plaintiff  had  been  employed  at  the  heading  as 
one  of  the  blasting  gang,  and  the  stone  had  fallen  shortly  after  a 
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blast,  the  Citronc  Case  might  have  been  applicable ;  but  all  active  work 
upon  the  side  of  the  tunnel  at  the  place  where  the  fall  occurred  had 
ceased  for  a  considerable  time  before  the  accident,  and  under  such  cir- 
cumstances, especially  in  actions  brought  under  the  Employers'  Lia- 
bility Act,  we  do  not  believe  that  the  master's  duty  of  proper  inspec- 
tion and  reasonable  care  for  the  safety  of  his  employes  has  been  abro- 
gated by  the  doctrine  referred  to.  In  Bertolami  v.  United  Engineer- 
ing &  Contracting  Co.,  120  App.  Div.  192,  105  N.  Y.  Supp.  90,  after 
referring  to  the  Citrone  Case,  this  court  said : 

"As  there  could  be  no  other  place  for  the  men  to*  work,  there  could  be  no 
liability  on  the  part  of  the  defendant  for  fnrnishlng  them  with  this  place  in 
which  to  work ;  but  it  seems  to  me  that  under  the  Employers*  Liability  Act 
there  is  a  further  question  as  to  whether  there  was  negligence  of  the  em- 
ployer or  his  superintendent  which  caused  the  injury,  and  thus  in  this  case 
the  court  was  required  to  submit  that  question  to  the  Jury." 

In  Henry  v.  Hudson  &  Manhattan  Railroad  Co.,  201  N.  Y.  140,  94 
N.  E.  623,  Cullen,  C.  J.,  said :  , 

"The  tunnel  was  being  dilven  through  a  mass  of  rock.  The  method  of 
work  was  to  blast  the  rocks  at  the  head  of  the  tunnel  by  a  gang  of  men  called 
'drillers/  and  the  material  cast  down  by  the  blast  was  loaded  by  another 
gang  into  a  car  and  taken  out  of  the  tunnel.  The  plaintiff  belonged  to  the 
last-named  gang,  who  were  called  'muckers.'  It  was  also  the  duty  of  the 
blasters  to  remove  or  pull  down  any  pieces  of  rock  which,  after  the  blast, 
might  project  or  be  loose  and  in  danger  of  falling.  On  the  occasion  of  the 
accident  the  plaintiff,  with  the  others  of  his  gang,  was  sent  by  his  foreman 
to  remove  the  excavated  material  at  the  end  of  the  tunnel.  While  there  a 
piece  of  loose  rock  fell  upon  him,  causing  his  death.  The  principle  tbat  the 
master  is  bound  to  provide  his  servant  a  safe  place  to  work  applies  only 
where,  in  the  conduct  of  the  work,  the  master  furnishes  the  place  where  the 
work  is  carried  on.  *  *  *  It  has  no  application  to  a  case  like  the  one  be- 
fore us,  where  the  prosecution  of  the  work  Itself  makes  the  place  to  work. 
«  *  *  This  distinction  should  be  clearly  borne  in  mind  when  dealing  with 
a  common-law  action  for  negligence;  for,  while  the  master  Is  liable  for  the 
conduct  of  his  servants  in  failing  to  maintain  safe  the  place  where  the  work 
is  to  be  done,  his  liability  is  much  more  limited  for  defects  in  the  prosecution 
of  the  work.  •  •  •  The  common-law  liability  has  been  altered  in  this 
state  in  several  respects  by  statute ;  but  these  statutes  have  no  bearing  on  the 
case,  as  the  accident  occurred  in  New  Jersey.  •  •  •  Evidence  was  given 
on  behalf  of  the  plaintiff  that  the  day  before  the  accident  one  Montgomery, 
who  was  the  general  superintendent  of  the  work,  was  told  by  one  of  the  work- 
men that  the  rocks  at  the  head  of  the  tunnel  were  dangerous  and  likely  to 
fall,  to  which  Montgomery  replied  that  they  did  look  pretty  dangerous,  and 
that  he  would  have  them  removed  by  nightfall.  The  loose  rocks  were  not  re- 
moved, and  there  is  no  proof  in  the  case  (the  complaint  having  been  dis- 
missed at  the  close  of  the  plaintiff's  case)  that  Montgomery  did  anything  to 
have  them  removed  or  took  any  precautions  against  the  danger." 

And  the  judgment  upon  the  dismissal  of  the  complaint  was  re- 
versed. 

The  case  at  bar  seems  to  me  to  be  stronger  than  the  case  cited,  be- 
cause, while  that  was  under  the  common  law,  the  one  at  bar  is  under 
the  Employers'  Liability  Act.  In  the  case  cited  the  injured  workman 
was  working  at  the  heading  in  the  very  place  where  a  blast  had  lately 
occurred,  but  in  the  case  at  bar  he  was  working  at  a  place  60  feet  back, 
where  no  work  had  been  done  on  the  walls  for  weeks.  In  both,  how- 
ever, there  was  proof  of  the  notice  of  the  dangerous  condition,  and  no 
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evidence  of  inspection  or  attempt  to  remedy  it  There  is  testimony  in 
this  case  from  which  the  jury  could  find  that  there  were  no  scalers  em- 
ployed to  examine  the  walls  and  scale  down  loose  and  dangerous  rock. 
The  important  point  in  the  case  at  bar  is  that  the  dangerous  condition 
at  the  side  of  the  tunnel  was  not  of  recent  creation,  or  created  or  con- 
tinued by  anything  the  plaintiff  or  any  of  his  muck  gang  did  or 
omitted. 

[2]  We  think  it  was  error  to  exclude  evidence  under  the  circum- 
stances of  this  case  of  previous  falls  of  rock  at  the  locus  in  quo.  Such 
evidence  was  competent  to  show  the  nature  of  the  place  and  notice 
thereof.  We  think  that  the  plaintiff  made  out  a  prima  facie  case,  and 
that  it  was  error  to  dismiss  the  complaint  at  the  close  of  his  evidence. 

The  judgment  appealed  from  should  be  reversed,  and  a  new  trial 
ordered,  with  costs  to  the  appellant  to  abide  the  event.  Order  filed. 
All  concur. 


In  re  AKIN'S  BSTATB. 
(Surrogate's  Court,  New  York  County.    March  11,  1915.) 

1.  Judgment   «=»818-rFoRBDCGN   Judgment — Full   Faith   and   CBSDrr — ^In- 

QUiBT  AS  TO  Jurisdiction.  ^ 

Const  U.  S.  art  4,  S  h  requlriDg  that  fuU  faith  and  credit  be  giveki  in 
every  state  to  the  judicial  proceedings  of  other  states,  does  not  prevent 
the  courts  of  New  York  from  inquiring  into  the  jurisdiction  of  a  court 
of  another  state  to  render  the  judgment  upon  which  a  party  relies  in  in- 
voking the  aid  of  courts  of  this  state. 

[Ed.  Note.— For  other  cases,  see  Judgment,  Cent  Dig.  H  1468-1481; 
Dec.  Dig.  <S=»818.] 

2.  Divorce  ^=>328 — Foreign   Divorce — Collateral   Attack — Jurisdiction 

OF  Defendant. 

Where  a  husband  abandoned  his  wife  at  their  marital  domicile  in  New 
York,  and  went  to  Nevada,  where  he  obtained  a  default  divorce  on  serv- 
ice upon  the  wife  in  New  Jersey,  the  divorce  was  not  one  which  would  be 
recognized  by  the  New  York  courts. 

[Ed.  Note.— For  other  eases,  see  Divorce,  Cent  Dig.  §§  831-834;  Dec. 
Dig,  <8=»328.] 

3.  Divorce  «=»330-~Foreign  Divorce— Effect  as  to  Right  to  Income  of 

Trust  Fund. 

Such  a  divorce,  being  invalid  in  New  York,  would  not  deprive  the  trus- 
tees of  a  fund  of  the  discretion  given  them  to  pay  the  income  to  a  hus- 
band, or  to  his  wife,  or  partly  to  each ;  and  hence  the  husband  was  not 
entitled  to  apply  for  a  decree  requiring  payment  of  the  entire  income  to 
him. 

[Ed.  Note. — For  other  cases,  see  IMvorce,  Gent  Dig.  §  839 ;  Dea  Dig. 
«=»330.] 

In  the  matter  of  the  estate  of  Sarah  Akin.  Application  by  Oscar 
Clark  Miller  for  direction  to  trustees  as  to  payment  of  trust  fund  in- 
come.   Denied. 

See,  also,  163  App  Div.  948,  148  N.  Y.  Supp.  1103. 

^ssFor  other  oasM  Me  eame  topic  A  KEY-NUMBBR  In  aU  Key-Numbered  DlgeeU  *  Indexee 
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Edward  G.  Delaney,  of  New  York  City  (Samuel  Dickstein,  of  New 
York  City,  of  counsel),  for  petitioner. 

Paul  E.  Whitten,  of  New  York  City,  for  trustees. 

Avery,  Schlesinger,  Harris  &  Davidson,  of  New  York  City,  for 
Julia  Miller. 

FOWLER,  S.  The  petitioner,  Oscar  Clark  Miliar,  alleges  that  he 
is  a  legatee  named  in  the  second  paragraph  of  the  codicil  to  the  last 
will  and  testament  of  Sarah  Akin,  deceased ;  that  he  is  entitled  to  the 
entire  income  of  the  trust  fund  mentioned  in  the  said  codicil ;  and  he 
makes  this  application  under  section  2689,  C.  C.  P.,  to  obtain  an  ord^r 
directing  the  trustees  to  pay  the  said  income  to  him.  The  paragraph 
referred  to  reads  as  follows : 

"I  giye  and  bequeath  to  my  trustees  the  sum  of  tweuty-five  thousand  doUars 
($25,000),  to  have  and  to  hold  the  same  for  the  following  uses  and  purposes: 
To  invest  the  same  in  such  securities  as  are  directed  lu  my  said  will  in  re- 
spect to  such  sums  as  are  given  in  said  will  to  my  trustees  in  trust ;  to  collect 
the  rents,  income  and  profits  thereof,  and  in  their  discretion  and  from  time 
to  time  to  pay  the  whole  of  the  net  income  arising  therefrom  either  to  my 
nephew,  Oscar  Clark  MUler,  or  to  his  wife,  Julia  MiUer,  or  a  portion  of  such 
net  income  to  one,  and  the  remaining  portion  to  the  other  during  the  term  of 
the  life  oS\  the  said  Oscar  Clark  Miller,  and  upon  and  after  his  death  to 
divide  and  pay  over  the  said  principal  sum  in  equal  shares  to  and  among  his 
surviving  children  and  the  issue  of  such  of  them  who  may  then  he  dead,  such 
issue  taking  the  share  which  their  parent  would  have  taken  if  he  or  she  had 
survived  the  said  Oscar  Miller." 

The  petitioner  alleges  that  on  the  23d  of  December,  1913,  he  obtained 
a  decree  of  absolute  divorce  from  his  wife,  Julia  A.  Miller,  and  he 
contends  that  after  the  date  of  such  decree  she  was  not  entitled  to  any 
part  of  the  income  from  the  trust  fund,  that  he  then  became  absolutely 
entitled  to  the  said  income,  and  that  the  trustees  were  divested  of  the 
discretionary  power  of  payment  given  to  them  by  the  testatrix.  Attach- 
ed to  the  petition  is  an  exemplified  copy  of  the  decree  of  divorce  grant- 
ed by  the  second  judicial  district  court  of  the  state  of  Nevada,  in  and 
for  the  county  of  Washoe,  in  the  case  of  Oscar  Clark  Miller  against 
Julia  A.  Miller. 

The  petitioner  alleges  that  he  resides  in  the  borough  of  Brooklyn, 
city  of  New  York,  and  that  Julia  Miller  resides  at  Atlantic  City,  in 
the  state  of  New  Jersey. 

The  petitioner's  claim  to  the  entire  income  is  based  upon  the  effect 
of  the  decree  of  divorce  granted  to  him  by  the  district  court  of  Nevada. 
If  that  decree  is  invalid,  or  if  the  courts  of  this  state  refuse  to  recog- 
nize it,  there  can  be  no  question  of  the  right  of  the  trustees  to  pay  the 
income  of  the  trust  fund  to  either  Oscar  Clark  Miller  or  Julia  Miller, 
or  to  pay  such  portion  of  the  income  to  either,  as  they  in  their  discretion 
may  deem  advisable. 

[1]  The  ':ourts  of  this  state  are  not  prevented  by  section  1  of  article 
4  of  the  federal  Constitution  from  inquiring  into  the  jurisdiction  of  a 
court  oi  a  sister  state  to  render  a  judgment  upon  which  either  of  the 
parties  relies  as  the  basis  of  his  right  to  invoke  the  aid  or  intercession  of  • 
our  courts.  Winston  v.  Winston,  165  N.  Y.  553,  59  N.  E.  273;  Olm- 
stead  V.  Olmstead,  190  N.  Y.  458,  83  N.  E.  569,  123  Am.  St.  Rep.  585. 
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The  petitioner  resides  in  this  state  and  has  subjected  himself  to  the 
jurisdiction  of  this  court,  the  trustees  against  whom  the  proceeding  is 
brought  are  within  the  jurisdiction  of  this  court,  and  the  will  under 
which  the  petitioner  claims  to  be  entitled  to  the  legacy  was  probated 
by  this  court. 

[2,  3]  In  order  to  determine  the  right  of  the  petitioner  to  the  entire 
income  of  the  truSt  fund  mentioned  in  the  codicil  it  is  necessary  for  this 
court  to  determine  whether  the  decree  of  the  district  court  of  Nevada  is 
binding  upon  this  court,  and  for  this  purpose  to  inquire  whether  that 
court  acquired  such  jurisdiction  over  Julia  Miller  as  would,  under  the 
decisions  of  the  courts  of  this  state,  justify  this  court  in  regarding  the 
said  decree  as  valid  and  binding  for  the  purpose  of  this  proceeding. 
The  papers  before  the  court  upon  this  application  show  that  Oscar 
Clark  Miller  and  Julia  A.  Miller  were  married  in  the  state  of  New 
York,  that  they  continued  to  reside  here  for  some  time  after  their  mar- 
riage, that  subsequently  Oscar  Clark  Miller  abandoned  his  wife  and 
became  a  resident  of  Nevada,  that  Julia  Miller  never  became  a  resident 
of  that  state  and  was  never  personally  served  with  process  within  that 
state  in  the  divorce  action  brought  against  her  by  her  husband,  and  that 
she  did  not  appear  in  that  action.  Personal  service  of  process  was 
made  upon  her  in  the  state  of  New  Jersey.  From  these  facts  it  is 
clear  that  the  district  court  of  Nevada  never  obtained  jurisdiction  of 
Julia  A.  Miller,  and  that  the  decree  of  divorce  granted  by  that  court 
to  Oscar  Clark  Miller  on  the  23d  day  of  December,  1913,  will  not  be 
recognized  by  the  courts  of  this  state.  Tones  v.  Jones,  108  N.  Y.  415, 
15  N.  E.  707,  2  Am.  St.  Rep.  447;  Winston  v.  Winston,  165  N.  Y. 
553,  59  N.  E.  273;  Tysen  v.  Tysen,  140  App.  Div.  370,  125  N.  Y.  Supp. 
479;  Haddock  v.  Haddock,  201  U.  S.  562,  26  Sup.  Ct.  525,  50  L.  Ed. 
867,  5  Ann.  Cas.  L 

As  the  courts  of  this  state  will  not  recognize  the  validity  of  the 
decree  of  divorce  granted  to  Oscar  Clark  Miller  by  the  district  court 
of  Nevada,  it  follows  that  in  so  far  as  the  present  proceeding  is  con- 
cerned Julia  Miller  is  still  the  wife  of  Oscar  Clark  Miller,  and  the  trus- 
tees may  in  their  discretion  pay  the  whole  or  any  part  of  the  income  of 
the  trust  fund  to  her. 

The  petitioner,  therefore,  is  not  entitled  to  an  order  directing  the 
trustees  to  pay  to  him  any  part  of  the  income  from  the  trust  fund. 

Application  denied. 


In  re  CHENERY'S  ESTATE. 
(Surrogate's  Court,  New  York  County.    March  18,  1915.) 

1.  Guardian  and  Ward  ^=>151 — AcoouNTiNa — Guardian's  Commission. 

Commissions  must  be  granted  a  guardian  in  accordance  with  the  law 
in  force  at  the  time  of  accounting. 

[Ed.  Note.— For  other  cases,  see  Guardian  and  Ward,  Cent.  Dig.  §  601 ; 
Dec.  Dig.  <S=>151.] 

2.  Guardian  and  Ward  ^=:»151 — Accountino — Guardian's  ComassioNS. 

Under  Code  Civ.  Proc.  §  2753,  providing  that  a  guardian,  required  to 
pay  over  Income,  and  who  docs  so,  rendering  an  annual  account,  shall  be 
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allowed  the  same  commission  on  tbe  income  as  be  would  be  allowed  upon 
principal  on  a  Judicial  settlement,  and  tbat,  if  he  does  not  render  such 
annual  account,  be  shall  be  allowed  upon  his  judicial  settlement  bis 
commissions  upon  the  total  income  then  payable  to  the  beneficiary, 
where  a  guardian  of  an  Infant  had  paid  oyer  none  of  tbe  income  of  a 
trust  fund  to  the  infant,  it  being  held  for  accumulation,  it  was  not  en- 
titled to  commissions  upon  the  income  received  each  year,  but  should 
be  allowed  commissions  upon  the  gross  income  received  and  ready  for 
payment  to  tbe  beneficiary  at  the  time  its  account  was  rendered. 

TEd.  Note. — For  other  cases,  see  Guardian  and  Ward,  Cent.  Dig.  §  601 ; 
Dec.  Dig.  <®=>ir)l.] 

Petition  on  accounting  by  the  Equitable  Trust  Company,  as  guard- 
ian of  Fuller  Chenery,  an  infant,  for  allowance  of  its  commissions. 
Completion  of  decree  directed  in  accordance  with  opinion. 

Sullivan  &  Cromwell,  of  New  York  City,  for  petitioner. 

FOWLER,  S.  The  Equitable  Trust  Company,  as  general  guard- 
ian of  Fuller  Chenery,  an  infant,  has  filed  its  account,  and  asks  that 
the  surrogate  allow  it  commissions  upon  the  annual  income  from  the 
trust  fund  as  if  such  income  were  paid  out  each  year  for  the  use  of 
the  infant  The  guardian  was  directed  to  accumulate  the  income  for 
the  benefit  of  its  ward.  None  of  the  income  has  been  paid  to  the  in- 
fant. The  disbursements  of  income  made  by  the  guardian  were  for 
personal  taxes  and  counsel  fees  paid  to  counsel,  for  the  guardian. 

[1]  Commissions  must  be  granted  in  accordance  with  the  law  in 
force  at  the  time  of  the  accounting.  Naylor  v.  Gale,  73  Hun,  53,  25 
N.  Y.  Supp.  934;  Whitehead  v.  Draper,  132  App.  Div.  802,  117 
N.  Y.  Supp.  539. 

[2]   Section  2753  of  the  Code  of  Civil  Procedure  provides  that: 

"If  •  ♦  •  a  ♦  ♦  ♦  guardian,  is  required  to  receive  income  and 
pay  over  the  same,  and  such  *  *  •  guardian  pays  over  said  income  and 
renders  an  annual  account  to  the  beneficiary  of  all  his  receipts  and  dis- 
bursements on  account  thereof,  he  shall  be  allowed,  and  may  retain,  the  same 
commission  on  the  amount  so  accounted  for  as  he  would  be  allowed  upon 
principal  on  a  Judicial  settlement." 

In  order  to  entitle  a  guardian  to  commissions  on  the  annual  in- 
come of  the  trust  fund,  it  must  appear,  not  only  that  the  guardian  has 
filed  an  annual  account,  but  that  the  income  has  been  paid  over  for  the 
use  of  the  ward.  The  second  clause  of  the  paragraph  of  section  2753, 
from  which  the  above  quotation  is  taken,  provides  that : 

"If  he  does  not  render  such  annual  account,  he  shall  be  allowed,  upon  his 
judicial  settlement,  his  commissions  upon  the  total  income  from  any  money 
or  property  then  payable  to  such  beneficiary." 

In  the  first  clause  it  is  provided  that  he  must  not  only  render  an 
annual  account,  but  also  pay  over  the  income;  in  the  second,  if  he 
does  not  render  such  an  account,  he  will  be  entitled  only  to  commis- 
sions upon  the  entire  amount  then  payable  to  the  benehciary.  1  am 
inclined  to  think  that  the  words  "such  an  account"  refer  to  the  annual 
account  and  paying  over  of  annual  income  provided  for  in  the  first 
clause,  and  that  unless  such  annual  account  is  rendered  and  annual 
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income  paid  over  to  or  for  the  use  of  the  beneficiary,  the  guardian  is 
not  entitled  to  commissions  upon  the  income  received  each  year,  but 
that  commissions  should  be  allowed  upon  the  gross  income  received 
and  ready  for  payment  to  the  beneficiary  at  the  time  he  renders  his 
account.  The  Equitable  Trust  Company,  therefore,  will  only  be  al- 
lowed commissions  upon  the  entire  amount  of  income  received  by  it 
from  the  trust  fund  for  the  benefit  of  the  infant.  Costs  taxed. 
Complete  decree  by  inserting  appropriate  amounts. 


(89  Misc.  Kep.  586) 

PEOPLE  ▼.  EASTMAN. 
(Ck>urt  of  General  Sessions,  New  York  County.    March  16,  1915.) 

1.  Libel  and  Slandeb  ^=»152 — ^Pboseoutxon — iNDdcrincNT — "Libel." 

Under  Penal  Law  (Ck)n80l.  Laws,  c.  40)  §  1340,  defining  libel  as  a  ma- 
licious publication  by  writing,  printing,  picturing,  etc.,  which  exposes 
any  person  to  hatred,  contempt,  ridicule,  or  obloquy,  an  Indictment  which 
charges  that  the  defendant  published;  a  malicious  libel,  consisting  of  a 
picture,  which  was  set  out  in  the  indictment,  is  sufficient,  without  alleg- 
ing that  It  exposed  the  person  represented  to  hatred,  contempt,  ridicule, 
or  obloquy. 

[Ed.  Note.-— For  other  cases,  see  Libel  and  Slander,  Cent  Dig.  H  417, 
419-424,  426,  427;    Dec.  Dig.  «=»152, 

For  other  definitions,  see  Words  and  Phrases,  First  and  Second  Series, 
Libel.] 

2.  Libel    and    Slandsb   «s»152 — Pbosscdtion — Indictment— "Refbbsenta- 

TION" — "FiGUBE." 

In  an  Indictment  for  libel,  an  allegation  that  a  man  shown  in  the  pic- 
ture alleged  to  be  libelous  is  a  representation  and  figure  of  N.  is  an  al- 
legation that  the  picture  was  a  recognizable  likeness  of  N.,  since  a  "rep- 
resentation" is  the  act  of  representing  to  the  mind  or  view,  the  act  of 
portraying,  depicting,  or  exhibiting,  as  In  imagination.  In  a  picture,  or 
on  the  stage,  portrayal,  and  ''figure*'  Is  defined  as  the  artificial  repre- 
sentation of  a  form,  as  in  sculpture,  drawing,  or  painting,  especially  the 
human  body  represented  by  art  of  any  kind,  and  Code  Cr.  Proc.  §  282, 
requires  the  words  of  an  Indictment,  except  those  defined  by  law,  to  be 
construed  In  their  usual  acceptation  In  common  language. 

[Ed.  Note. — For  other  cases,  see  Libel  and  Slander,  Cent  Dig.  {{  417, 
419-424,  426,  427 ;    Dec.  Dig.  <e=»152. 

For  other  definitions,  see  Words  and  Phrases,  First  and  Second  Series, 
Representation.] 

8.  Libel  and  Slander  ^=141 — Prosecution — Application  of  Libel. 

The  fact  that  the  explanatory  article  printed  on  the  same  page  with 
the  picture  did  not  mention  N.'s  name,  Is  no  defense  to  the  prosecution, 
if  the  likeness  was  that  of  N.,  since  the  libel  charged  was  the  publication 
of  the  picture,  not  the  article. 

[Ed.  Note.— For  other  cases,  see  Libel  and  Slander,  Cent.  Dig.  §  402; 
Dee.  Dig.  <®=>141.J 
4.  Libel  and  Slander  <8=>152— Prosecution— Indictment— Publication. 

Under  Penal  Law,  §  1343,  providing  that,  to  sustain  a  charge  of  pub- 
lishing a  Ubel,  It  is  not  necessary  that  the  matter  complained  of  should 
be  seen  by  another,  but  It  Is  sufficient  that  the  defendants  knowingly  dis- 
played It  or  parted  with  its  custody  under  circumstances  which  exposed 
it  to  be  seen  or  understood  by  another  person  than  himself,  an  indict- 
ment for  Ubel  by  the  publication  of  a  picture,  which  did  not  state  the 
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name  of  the  person  represented,  need  not  allege  that  the  picture  was  seen 
by  some  one  who  knew  that  person  and  recognized  the  likeness. 

[Ed.  Note.— For  other  cases,  see  Libel  and  Slander,  Cent  Dig.  U  417, 
419-424,  426,  427;    Dec.  Dig.  <&=>152.] 

5.  Libel  and  Slandbb  ^s>152 — ^PBOSEOunoir — Indictment — Malice. 

Under  Penal  Law,  {  1341,  making  one  who  publishes  a  libel  guilty  of 
a  misdemeanor,  an  indictment  which  alleges,  in  language  of  the  statute 
defining  libel,  that  the  defendants  did  tuUawfally  and  wickedly  print 
and  publish  a  certain  false,  scandalous,  malicious,  and  defamatory  libel, 
sufficiently  alleges  malice  and  criminal  intent 

[Ed,  Note.— For  other  cases,  see  Libel  and  Slander,  Cent  Dig.  t§  417, 
410-424,  426,  427;    Dec.  Dig.  «=»152.] 

6.  Indictment  and  Information  ^=>128  —  Joinder  of  Counts  —  Diffebent 

Means. 

An  Indictment  may  contain  separate  counts  charging  the  commission 
of  the  same  crime  in  a  different  manner  without  being  duplicitous. 

[Ed.  Note. — ^For  other  cases,  see  Indictment  and  Information,  Cent 
Dig.  |§  403-413 ;   Dec  Dig,  <8=s>±25.J 

7.  Indictment  and  Infobmation  ^s>125 — ^Duplicity. 

An  indictment  for  libel,  which  charged  that  the  defendants  published 
the  libel  by  then  and  there  printing  the  same  in  a  certain  magazine  then 
and  there  edited,  printed,  and  publishedi  by  them,  is  not  duplicitous  as 
charging  the  commission  of  the  crime  in  two  different  manners,  since  the 
charge  that  the  defendants  edited  the  magazine  is  only  a  statement  of 
the  evidence  by  which  their  responsibility  for  its  publication  is  deter- 
mined under  Penal  Law,  |  1344,  making  every  editor  of  a  publication  re- 
sponsible for  the  matter  published  therein,  but  providing  that  it  shall  be 
a  defense  to  show  that  it  was  published  without  his  knowledge  or  fault 
by  another,  wLo  had  no  authority  from  him  to  make  the  publication, 
and  whose  act  was  disavowed  by  him  as  soon  as  known. 

[Ed.  Note. — For  other  cases,  see  Indictment  and  Information,  Cent  Dig. 
H  834-400;   Dec  Dig.  <d==>125.} 

8.  LiBBL   AND  Slander  ^s>152 — Pbosboution— -Indictmbni>— Statkmbnt  or 

Act. 

An  indictment  stating  that  the  grand  Jurors  accused  the  defendants  of 
the  crime  of  publishing  a  libel,  by  publishing  a  cartoon  representing  the 
head  of  the  Associated  Press  as  poisoning  the  news,  held  to  charge  the 
crime  and  the  act  constituting  it,  so  as  to  apprise  the  defendant  of  the 
offense  with  which  he  is  charged,  to  enable  the  court  to  pass  sentence,  and 
so  that  the  judgment  thereon  would  be  a  bar  to  a  subsequent  prosecu- 
tion for  the  same  offense,  and  therefore  to  be  sufficient  under  Code  Cr. 
Proc.  §  275,  requiring  the  indictment  to  contain  a  plain  and  concise  state- 
ment of  the  act  constituting  the  crime  without  unnecessary  repetition, 
and  section  276,  prescribing  the  form  for  an  indictment 

[Ed.  Note. — For  other  cases,  see  Libel  and  Slander,  Cent  Dig.  §{  417, 
4l»^24,  426,  427 ;    Dec  Dig.  «=»152.] 

Max  Eastman  and  another  were  indicted  for  libel,  and  the  defendant 
Eastman  demurs  to  the  indictment.    Demurrer  overruled. 

Charles  A.  Perkins,  Dist.  Atty.,  of  New  York  City,  for  the  People. 
Gilbert  E.  Roe,  of  New  York  City,  for  defendants. 

WADHAMS,  J.  The  defendant  Max  Eastman  has  demurred  to  the 
indictment.    The  indictment  alleges: 

"The  grand  jury  of  the  county  of  New  York,  by  this  Indictment,  accuse  Max 
Eiastman  and  Arthur  Young  of  the  crime  of  publishing  a  libel,  committed  as 
follows." 
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The  indictment  then  recites  that  on  the  26th  of  June,  1913,  the 
Associated  Press  was  a  membership  corporation  having  its  principal 
office  in  the  borough  of  Manhattan,  city  of  New  York,  and  formed 
for  the  purpose  and  engaged  in  the  business  of  gathering  throughout 
the  United  States  for  the  use  of  its  members  information  of  such 
events  as  constitute  domestic  news,  and  of  supplying  such  information 
to  its  members  for  publication  by  them  in  newspapers  owned,  man- 
aged, or  controlled  by  them,  to  the  aggregate  number  of  800  and 
upwards  circulated  throughout  the  United  States  to  the  aggregate  num- 
ber of  more  than  15,000,000  copies  daily ;  that  one  Frank  B.  Noyes 
was  on  said  day  president  of  said  corporation,  engaged  in  supervising, 
directing,  and  controlling  the  business  thereof.  The  indictment  then 
alleges : 

"And  the  said  Max  Eastman  and  Arthur  Young,  both  late  of  the  borough 
and  county  aforesaid,  on  the  day  and  in  the  year  aforesaid,  at  the  borough 
and  county  aforesaid,  weU  knowing  the  premises,  did  unlawf uUy  and  wickedly 
print  and  publish,  and  cause  and  procure  to  be  printed  and  published,  a  cer- 
tain false,  scandalous,  malicious,  and  defamatory  libel  of  and  concerning  the 
said  Frank  B.  Noyes,  by  then  and  there  printing  and  publishing  the  same, 
and  causing  the  same  to  be  printed  and  published,  in  a  certain  magazine 
and  periodical  called  'The  Masses,'  then  and  there  edited,  printed,  and  pub- 
llsh0d  by  them,  the  said  Max  Eastman  and  Arthur  Young,  and  there  having 
a  circulation  and  being  circulated,  which  said  libel  then  and  there  consisted 
of  a  certain  picture,  entitled  *Polsoned  at  the  Source."* 

Then  follows  a  copy  of  a  pen  and  ink  picture  representing  the  figure 
of  a  man,  labeled  "Associated  Press,"  pouring  from  a  bottle,  lal^led 
"Lies,"  into  a  reservoir  of  water,  labeled  "The  News."  By  his  side, 
on  the  rampart  of  the  reservoir,  are  two  other  bottles,  one  overturned 
on  its  side,  labeled  "Poison,"  and  on  the  darkened  surface  of  the  water 
within  the  reservoir  are  the  words  "Hatred  of  Labor  Organization," 
"Suppressed  Facts,"  "Slander,"  "Prejudice."  Beyond  the  reservoir 
on  either  side  are  the  buildings  of  a  city,  and  in  the  background,  on 
the  top  of  a  distant  hill,  against  the  horizon,  are  four  telegraph  or 
telephone  poles.    The  indictment  then  alleges : 

"The  representation  and  figure  of  a  man  in  which  said  picture  was  then 
and  there  a  representation  and  figure  of  the  said  Frank  B.  Noyea" 

— and  that  adjoining  the  picture  and  printed  on  the  same  page  was 
an  article  headed  "The  Worst  Monopoly,"  in  which  the  Associated 
Press  is  several  times  mentioned,  but  which  does  not  mention  Noyes. 
The  indictment,  after  alleging  the  innuendo  of  the  picture  and  article, 
concludes : 

"And  by  then  and  there  delivering  and  causing  to  be  delivered  copies  of  the 
said  magazine  so  containing  such  picture,  and  writing  and  copies  of  the  said 
picture  and  writing,  to  a  large  number  of  persons,  and,  among  others,  to  one 
Jackson  S.  Elliott,  against  the  form  of  the  statute,"  etc. 

I  will  consider  each  of  the  grounds  upon  which  the  defendant  demurs. 

L  The  defendant  contends  that  the  facts  stated  in  the  indictment 
do  not  constitute  a  crime,  and  urges  two  objections:  First,  that  there 
is  no  allegation  of  a  publication  which  exposes  Noyes  to  hatred,  con- 
tempt, ridicule,  or  obloquy ;  and,  second,  that  there  is  no  allegation  of 
malice  or  criminal  intent  on  the  part  of  the  defendant. 
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[1]  The  defendant  argues  that  the  indictment  does  not  allege,  either 
in  the  language  of  the  statute  or  in  any  equivalent  language,  that  the 
libel  exposed  Noyes  to  hatred,  contempt,  ridicule,  or  obloquy,  or  any 
fact  upon  which  such  inference  may  be  drawn,  in  that  it  fails  to 
state  that  the  picture  was  a  recognizable  likeness  of  Noyes,  that  it 
resembles  him  in  its  features,  that  the  explanatory  article  does  not 
so  explain  the  picture,  nor  refer  to  Noyes,  and  there  is  no  allegation 
that  the  picture  was  published  to  or  seen  by  any  one  who  knew 
Noyes,  or  understood -the  picture  to  be  a  representation  of  him. 

By  section  1340  of  the  Penal  Law  libel  is  defined  to  be: 

"A  malicious  publication,  by  writing,  printing,  picture,  efflgy,  sign  or  other- 
wise than  by  mere  speech,  which  exposes  any  lirlng  person,  or  the  memory 
of  any  person  deceased,  to  hatred,  contempt,  ridicule  or  obloquy,  or  which 
causes,  or  tends  to  cause  any  person  to  be  shunned  or  avoided,  or  which  has 
a  tendency  to  Injure  any  person,  corporation  or  association  of  persons,  in  his 
or  their  business  or  occupation,  is  a  libel." 

The  indictment  charges  the  defendant  with  the  publication  of  a 
malicious  libel  which  is  stated  to  have  consisted  of  a  picture,  a  copy  of 
which  is  set  out  in  the  indictment.  It  is  not  necessary  to  redefine  libel 
in  the  indictment.  It  is  sufficient  that  the  indictment  charges  the  pub- 
lication of  a  libel,  and  sets  forth  the  picture  constituting  the  libel,  and 
it  is  for  the  jury  to  say  whether  or  not  the  picture  is  a  libel  within  the 
definition,  namely,  whether  the  picture  exposes  Noyes  to  hatred,  con- 
tempt, ridicule,  or  obloquy,  or  causes  or  tends  to  cause  him  to  be 
shunned  or  avoided,  or  has  a  tendency  to  injure  him  in  his  business  or 
occupation. 

[2]  Neither  is  it  necessary  to  allege  specifically  that  the  picture  was 
a  recognizable  likeness.  The  indictment  flatly  alleges  that  the  man 
shown  in  the  picture  is  "a  representation  and  figure  of  the  said  Frank 
B.  Noyes." 

"Representation"  is  defined  as: 

"The  act  of  representing  to  the  mind  or  the  view ;  the  act  of  portraying, 
depicting,  or  exhibiting,  as  in  imagination,  in  a  picture,  or  on  the  stage ;  por- 
trayal."   Century  Diet.;   Cyc. 

"Figure"  is  defined  as: 

'*The  artificial  representation  of  a  form  as  in  sculpture,  drawing,  or  paint- 
ing, embroidery,  etc. ;  especially  the  human  body  represented  by  art  of  any 
kind."     Century  Diet;    Cyc. 

By  Code  of  Criminal  Procedure,  §  282,  it  is  provided: 

**l?he  words  used  in  an  indictment  must  be  construed  in  their  usual  ac- 
ceptation, in  common  language,  except  words  and  phrases  defined  by  law, 
which  are  to  be  construed  according  to  their  legal  meaning." 

The  allegations  put  in  issue  whether  or  not  the  picture  is  a  portrayal 
and  drawing  of  Noyes,  and  that  means  a  recognizable  likeness.  If 
the  pen  and  ink  drawing  is  not  a  recognizable  likeness,  it  is  not  a 
representation  and  figure,  and  the  people  would  fail  in  their  proof, 
and  the  case  against  the  defendant  would  fail.  This  is  a  question  for 
the  jury  to  pass  upon. 

[3]  The  article  printed  on  the  same  page  with  the  picture  and  stated 
to  be  explanatory  of  it  does  not  mention  Noyes  by  name;   but  the 
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indictment  alleges  that  the  picture  is  the  libel,  and  whether  the  picture, 
explained  or  unexplained,  is  or  is  not  a  libel  of  Noyes,  is  a  question 
for  the  jury's  determination. 

[4]  The  contention  that  the  indictment  should  allege  that  it  was 
shown  to  some  one  who  knew  Noyes  is  sufficiently  answered  by  sec- 
tion 1343  of  the  Penal  Law,  which  provides ; 

'*To  sustain  a  charge  of  pubUshing  a  libel,  It  Is  not  necessary  that  the  mat- 
ter complained  of  should  have  been  seen  by  another.  It  la  enough  that  the 
defendant  knowingly  displayed  It,  or  parted  with  Its  Immediate  custody,  un- 
der circumstances  which  exposed  It  to  be  seen  or  understood  by  another  per- 
son than  himself." 

[6]  The  defendant  further  contends  that  the  indictment  is  defective, 
in  that  it  does  not  allege  malice  or  criminal  intent  on  the  part  of  the 
defendant.  It  has  been  held  that  criminal  intent  is  a  necessary  ele- 
ment of  the  crime.  People  ex  rel.  Carvalho  v.  Warden,  144  App.  Div. 
24,  128  N.  Y.  Supp.  837,  affirmed  212  N.  Y.  612,  106  N.  E.  1039. 
In  my  opinion,  however,  the  indictment  sufficiently  charges  the  com- 
mission of  the  crime.    It  alleges  that  the  defendant — 

"did  unlawfully  and  wickedly  print  and  publish  •  •  •  a  certain  false, 
scandalous,  malicious  and  defamatory  UbeL" 

The  statute,  after  defining  a  libel  as  a  malicious  publication,  by  sec- 
tion 1341  provides: 

"A  person  who  pubUshes  a  Ubel  la  guilty  of  a  misdemeanor.** 

The  indictment  charges  that  the  defendant  did  publish  a  malicious 
publication  and  the  charge  is  therefore  made  in  the  language  of  the 
statute,  which  is  sufficient.  People  v.  Welden,  111  N.  Y.  569,  19  N. 
E.  279;  Eckardt  v.  People,  83  N.  Y.  462,  38  Am.  Rep.  462;  People 
V.  Hulett,  39  N.  Y.  St.  Rep.  646;  People  v.  Adams,  85  App.  Div. 
390,  393,  83  N.  Y.  Supp.  481 ;  People  v.  Herlihy,  66  App.  Div.  534, 
540,  73  N.  Y.  Supp.  236;  People  v.  Seldner,  62  App.  Div.  357,  360, 
71  N.  Y.  Supp.  35 ;  Phelps  v.  People,  72  N.  Y.  334. 

2.  The  defendant  raises  the  further  objection  that  the  indictment  is 
bad  for  duplicity. 

[6]  It  is  well  established  that  an  indictment  may  contain  separate 
counts  charging  the  commission  of  the  same  crime  in  a  different  man- 
ner. People  V.  Adler,  140  N.  Y.  331,  35  N.  E.  644.  It  is  equally 
well  established  that  the  commission  of  a  crime  in  two  different  man- 
ners or  by  different  means  may  not  properly  be  alleged  in  one  count. 
Judge  Haight  in  People  v-  Hartwell,  166  N.  Y.  at  page  365,  59  N.  E. 
at  page  931,  says: 

"The  provisions  of  section  278  of  the  Code  of  Criminal  Procedure  provide 
that  the  indictment  must  charge  bnt  one  crime  and  in  one  fornix  except  as  in 
the  next  section  provided.  That  section  provides  that  *the  crime  may  be 
charged  In  separate  counts  to  have  been  committed  in  a  different  manner  or 
by  different  means.' " 

The  Court  of  Appeals  in  the  case  last  cited  raises  the  question,  with- 
out determining  it,  of  the  propriety  of  attacking  an  indictment  by  de- 
murrer on  the  ground  that  it  contains  the  unauthorized  union  in  one 
count  of  two  charges  alleging  the  commission  of  the  offense  by  two 
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diflfercnt  means.    Judge  Haight  (166  N.  Y.  at  page  366,  59  N,  E.  at 
page  931)  says: 

"It  may  be  that  demurrer  will  not  lie  to  remedy  these  defects.  Under  sub- 
division 3  of  section  323  of  the  Code  of  Criminal  Procedure  a  demurrer  may 
be  interposed  when  *more  than  one  crime  is  charged  in  the  indictment  within 
the  meaning  of  section  278  or  279/  It  may  be  that,  under  the  provisions  of 
this  section,  one  crime  stated  by  different  means  in  the  same  count  is  not 
demurrable,  although  prohibited  by  these  sections." 

[7]  In  the  indictment  before  me  there  is  but  one  count,  charging 
one  crime,  namely,  the  publication  of  a  libel  of  one  Frank  B.  Noyes. 
It  is  not  necessary  to  determine  whether  the  joinder  in  one  count 
of  allegations  charging  the  commission  of  the  crime  by  different  means 
is  demurrable,  because  the  count  does  not  contain  such  allegations. 

The  indictment  alleges  that  the  defendant  did  publish  a  certain  ma- 
licious libel  "by  then  and  there  printing  and  publishing  the  same"  in 
a  certain  magazine  or  periodical  called  "The  Masses,"  "then  and  there 
edited,  printed,  and  published  by  them,  the  said  Max  Eastman  and 
Arthur  Young."  The  defendant  contends  that  these  allegations  are 
bad  for  duplicity,  in  that  they  charge  the  publication  of  a  libel  both 
by  the  means  of  printing  and  by  reason  of  editing  the  periodical  in 
which  the  alleged  libel  appeared.  In  my  opinion,  this  is  not  a  charge 
of  the  commission  of  the  crime  in  more  than  one  form  in  the  same 
count.  There  is  but  one  charge,  namely,  the  publication  of  the  libel, 
and  the  means  employed  is  alleged  to  have  been  a  cartoon  in  the 
magazine  or  periodical  called  "The  Masses,"  and  the  manner  in  which 
committed  is  alleged  to  have  been  the  printing  in  and  delivering  of 
that  magazine.  The  allegation  that  "The  Masses"  was  edited  by  the 
defendants  does  not  add  a  different  manner  or  means  whereby  it  is 
charged  that  the  libel  was  committed,  and  is  equivalent  to  an  allega- 
tion that  the  defendant,  being  the  editor  of  a  certain  periodical  or 
publication,  did  publish  a  malicious  libel  by  printing  and  publishing 
the  same  and  causing  the  same  to  be  printed  and  published  in  that 
periodical. 

The  allegation  that  the  defendant  was  the  editor  is  merely  a  state- 
ment of  the  evidence,  whereby  the  defendant's  responsibility  for  the 
publication  by  the  means  and  in  the  manner  charged  may  be  proven. 
The  origin  and  application  of  the  rule  are  stated  in  Commonwealth 
V.  Morgan,  107  Mass.  199,  at  page  202,  where  Judge  Colt  says : 

"TTAen  a  Uf)el  is  sold  in  a  bookseller's  shop,  by  a  servant  of  the  bookseller, 
in  the  ordinary  course  of  his  employment,  or  is  published  in  a  newspaper,  the 
fact  alone  is  suffloient  evidence  to  charge  the  bookseller,  or  the  proprietor 
of  the  netospaper,  wltU  the  guilt  of  its  publication.  This  evidence,  by  the 
earlier  English  decisions,  was  held  not  to  be  conclusive;  but  the  defendant 
was  i)ermltted  to  show,  in  exculpation,  that  he  was  not  privy,  nor  assenting 
to,  nor  encouraging,  the  publication.  See  1  Lead.  Grim.  Gas.  145;  notes  to 
Kex  V.  Almon,  5  Burr.  2686.  Afterwards  such  evidence  was  held  conclusive, 
upon  the  ground  that  it  was  necessary  to  prevent  the  escape  of  the  real  of- 
fender behind  an  Irresponsible  party.  Rex  v.  Gutch,  Mood.  &  Malk.  433. 
Bex  V.  Walter,  3  Esp.  21.  In  both  these  cases  the  defendants  offered  to  show 
t^t  they  were  perfectiy  Innocent  of  any  share  in  the  criminal  publication, 
and  that,  although  proprietors  of  the  papers,  they  were  Uving  at  a  distance 
from  London,  the  place  of  the  publication,  taking  no  share  in  the  actual  pub- 
lication, and  in  one  case  confined  by  Ulness  when  the  paper  complained  of 
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appeared.  It  was  ruled  by  Lord  Kenyon  and  Lord  Tenterden  to  be  no  de- 
fense. But  now,  by  a  recent  English  statute,  a  defendant  is  permitted  to 
prove  that  such  publication  was  made  without  his  authority,  consent  or 
knowledge,  and  did  not  arise  from  want  of  due  care  or  caution  on  his  part. 
St.  6  &  7  Vict  c.  96." 

The  early  decisions  in  this  state  followed  the  rule  pronounced  by 
Lord  Kenyon  in  Rex  v.  Walter,  3  Esp.  N.  P.  Cas.  21.  In  Andres 
V.  Wells,  7  Johns.  260,  at  page  263  (5  Am.  Dec.  267),  it  was  held  that 
an  action  for  libel  lies  against  the  proprijetor  of  a  gazette,  though  the 
pubHcation  was  without  his  knowledge;   Spencer,  J.,  saying: 

'It  would  be  too  much  to  say  that  any  man  might  with  impunity  own  and 
sustain  a  public  newspaper,  without  any  responsibility  for  the  libel  with  which 
it  might  abound.  The  principle  laid  down  by  Lord  Kenyon  is  salutary  and 
essential." 

See,  also.  Dole  v.  Lyon,  10  Johns.  447,  6  Am.  Dec.  346;  King  v. 
Root,  4  Wend.  114,  136  (21  Am.  Dec.  102). 

The  rule  of  evidence  has  since  been  modified  in.  this  state  by  stat- 
ute similar  to  the  English  act,  and  is  now  found  in  section  1344  of 
the  Penal  Law,  as  follows : 

"Every  editor,  or  proprietor  of  a  book,  newspaper  or  serial,  and  every  man- 
ager of  a  partnership  or  incorporated  association,  by  which  a  book,  news- 
paper or  serial  is  issued,  is  chargeable  with  the  publication  of  any  matter 
contained  in  such  book,  newspaper  or  serial.  But  in  every  prosecution  for 
libel  the  defendant  may  show  in  his  defense  that  the  matter  complained  of 
was  published  without  his  knowledge  or  fault  and  against  his  wishes,  by  an- 
other who  had  no  authority  from  him  to  make  the  publication  and  whose  act 
was  disavowed  by  him  so  soon  as  known." 

[8]  3.  The  objection  that  the  indictment  does  not  contain  a  plain 
and  concise  statement  of  the  act  constituting  the  crime  without  un- 
necessary repetition,  in  conformity  with  the  requirements  of  sections 
275  and  276  of  the  Code  of  Criminal  Procedure,  is  not  well  taken. 
The  tests  found  in  the  authorities  are : 

The  indictment  must  both  charge  the  crime  and  state  the  act  con- 
stituting it.  People  V.  Stark,  136  N.  Y.  538,  541,  32  N.  E.  1046;  Peo- 
ple V.  Dumar,  106  N.  Y.  502,  13  N.  E.  325. 

The  act  charged  as  the  crime  must  be  plainly  and  concisely  set 
forth,  with  such  a  degree  of  certainty  as  to  apprise  the  defendant  of 
the  nature  and  character  of  the  offense  charged  and  of  the  facts  which 
may  be  proved,  to  enable  the  defendant  to  prepare  his  defense,  to  ena- 
ble the  court  to  pronounce  judgment  upon  a  conviction  according  to 
the  rights  of  the  case,  and  to  so  identify  the  charge  that  the  record 
of  conviction  or  acquittal  will  serve  as  a  bar  to  subsequent  prosecution 
for  the  same  offense.  People  v.  Lammerts,  164  N.  Y.  137,  144,  58 
N.  E.  22;  People  v.  Helmer,  154  N.  Y.  596,  600,  49  N.  E.  249;  Peo- 
ple V.  Dimick,  107  N.  Y.  13,  29,  14  N.  E.  178. 

The  indictment  meets  all  of  these  requirements. 

The  demurrer  is  overruled. 
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DEVINB  V.  PRICE. 

(Supreme  Court,  Appellate  Term,  First  Department     March  29,  1915.) 

BiLi^  AND  N9TE8  ^=^155 — ^Nkqotiabilitt — Stipulakions  Affeotino  Nbgo- 

TIABILITT. 

A  note  whlcb  stipulates  for  the  payment  of  a  specified  sum  90  days 
after  date,  and  which  recites,  '*This  note  is  payable  when  Post  Office  De- 
partment accepts  my  building  from  me  [maker],"  is  nonnegotiable  be- 
cause of  the  quoted  sentence,  which  evinces  an  intent  of  the  parties  that 
it  shall  control  the  time  of  payment 

[Ed.  Note.— For  other  cases,  see  Bills  and  Notes,  Cent  Dig.  §t  407>410; 
Dec.  Dig.  «=»155.] 

Guy,  J.,  dissenting. 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Seventh  Dis- 
trict. 

Action  by  Peter  J.  Devine  against  Henry  E.  Price.  From  a  judg- 
ment for  plaintiff  in  an  action  on  a  promissory  note,  defendant  ap- 
peals.   Reversed,  and  new  trial  ordered. 

Argued  February  term,  1915,  before  GUY,  PENDLETON,  and 
SHEARN,  JJ. 

Neier  &  Van  Derveer,  of  New  York  City,  for  appellant 
P.  Henry  Delehanty,  of  New  York  City,  for  respondent. 

SHEARN,  J.  Evidence  was  adduced  to  the  following  effect,  in 
substance:  Edward  F.  Riley,  payee  in  the  instrument  in  suit,  acting 
with  a  Mr.  Hill  and  a  Mr.  Kenny,  sought  a  builder  to  enter  into  a 
contract  with  the  United  States  government  for  the  erection  of  a  post 
office  building.  Riley,  plaintiff's  assignor,  found  the  defendant  Price, 
v\rho  put  in  a  bid  for  the  erection  of  the  building.  Riley,  plaintiff's 
assignor,  told  Price  that  Price  would  have  to  pay  a  commission  of  $400, 
$250  of  which  was  to  be  paid  to  Hill  and  $75  each  to  Kenny  and  Riley. 
Riley  procured  a  contract  for  the  purchase  of  a  piece  of  property  at 
Fifth  avenue  and  Ninetieth  street,  borough  of  Brooklyn,  on  which  the 
proposed  post  office  building  was  supposed  to  be  erected.  No  build- 
ing was  erected.  During  the  negotiations  Hill  and  Riley  asked  the 
defendant  Price  for  notes  representing  the  $400  "commission,"  and 
after  some  discussion  Price  gave  his  note  for  $250  to  Hill,  a  note  for 
$75  to  Kenny,  and  a  note  for  $75  to  Riley,  which  last  note  is  the  one 
in  suit.    At  the  time  of  the  delivery  of  the  notes.  Price  said : 

"Kemeinber,  this  is  an  accommodation,  and  you  cannot  bind  anybody  untU 
the  government  has  actually  paid  us  the  money." 

The  note  delivered  to  Riley  reads  as  follows: 
"$75.00  New  York,  August  10,  1913. 

"Ninety  (90)  days  after  date  I  promise  to  pay  to  the  order  of  Edward  F. 
BUey  seventy-five  dollars  ($75.00),  at  363  Fulton  street,  Jamaica,  L.  I.  Value 
received.  This  note  is  payable  when  Post  Office  Department  accepts  my  bnUd- 
ing  from  me. 

**No. .    Due.  Henry  B.  Price." 

^ss^For  other  ease*  see  same  topic  A  KBT -NUMBER  in  all  Key-Numbered  Digests  it  Indezets 
152  N.Y.S.— 21 
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The  answer  admitted  the  making  and  delivery  of  the  note  as  alleged, 
denied  that  plaintiff  was  an  innocent  holder  for  value  before  ma- 
turity, and,  as  a  separate  defense,  alleged  want  of  consideration.  The 
sole  question  is  whether  this  note  was  rendered  nonnegotiable  by  the 
addition  at  the  end  of  the  note,  before  the  maker's  signature,  of  the 
words  "This  note  is  payable  when  Post  Office  Department  accepts 
my  building  from  me." 

It  is  claimed  by  respondent  that  the  note  must  be  construed  to  be 
a  promise  to  pay  absolutely  in  90  days  from  date,  and  before  90  days 
*/  defendant  received  payment  for  his  work  from  the  government,  cit- 
ing McCarty  v.  Howell,  24  111.  342,  Walker  v.  Woollen,  54  Ind.  164, 
23  Am.  Rep.  639,  and  Cota  v.  Buck,  -7  Mete.  (Mass.)  588,  41  Am. 
Dec.  464.  In  the  Illinois  case  the  wording  of  the  note  was,  "four 
months  after  date,  or  as  soon  as  I  shall  be  able  to  collect  a  certain 
note,"  etc.  In  the  Indiana  case  the  wording  was,  "Six  months  after 
date,  or  before,"  etc.  In  the  Massachusetts  case  the  wording  was, 
"As  soon  as  *  *  *  realized  from  the  sale  of  property  which  is 
to  be  paid  for  in  the  course  of  the  season  *  *  *  coming."  None 
of  these  cases  supports  respondent's  contention.  In  the  Indiana  and 
Massachusetts  cases  it  is  very  plain  that  a  definite  time  of  payment 
was  fixed — in  the  one  case  by  the  end  "of  the  season  coming,"  and 
in  the  other  "six  months  after  date  or  before."  In  the  Illinois  case 
the  court  construed  the  note  to  be  payable  absolutely  in  four  months, 
and  at  an  earlier  date  if  A.  Davis  should  pay  his  note  before  that 
time.  The  wording  of  the  note  was  susceptible  of  the  construction 
put  on  it  by  the  court,  and  that  construction  was  the  natural  one. 

In  the  note  in  suit,  the  sentence  added  at  the  end  of  the  note  say- 
ing, 'This  note  is  payable  when  Post  Office  Department  accepts  my 
building  from  me,"  is  distinct  from  the  90-day  clause  in  the  begin- 
ning of  the  note.  The  paragraph  at  the  end,  standing,  as  it  does,  by 
itself,  evinces  an  intent  on  the  part  of  both  maker  and  payee  that  the 
concluding  sentence  should  take  the  place  of,  or  at  any  rate  control, 
the  90-day  clause  at  the  beginning.  That  this  construction  is  not  only 
reasonable,  but  correct,  is  strongly  fortified  by  the  evidence  in  the 
case  already  outlined. 

There  are  two  other  cases,  not  cited  by  respondent,  that  are  worthy 
of  mention.  One  is  Stevens  v.  Blunt,  7  Mass.  240,  where  the  form 
of  the  note  was: 

••This  may  certify  that  I  do  agree  to  pay  unto  Solomon  Stevens,  or  order, 
$40  by  the  20tb  day  of  May,  or  when  he  completes  the  building  according  to 
contract" 

The  lower  court  held  that  it  was  not  a  negotiable  instrument.  The 
appellate  court  reversed,  holding  that  the  note  was  payable  absolutely 
at  a  day  certain. 

Another  case  is  Ernst  v.  Steckman,  74  Pa.  13,  15  Am.  Rep.  542, 
where  the  note  which  was  held  negotiable,  read: 

"Twelve  months  after  date  (op  before,  if  made  out  of  the  sale  of  W.  S. 
Goffman's  Improved  Broadcast  Seeding  Machine)  I  promise  to  pay,'*  etc. 

This  case  cites  Alexander  v.  Thomas,  16  Q.  B-  333,  as  a  case  hold- 
ing a  contrary  theory ;   Lord  Campbell  there  holding  that  a  bill  pay- 
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able  "ninety  days  after  date  or  wheil  realized"  was  not  a  negotiable 
instrument. 

It  will  be  obaerved,  however,  that  in  the  cases  where  the  note  was 
held  negotiable  the  definite  time  clause  and  the  future  event  claiase 
are  connected  by  the  particle  "or/'  whereas,  in  the  note  in  suit,  as 
pointed  out  above,  the  clauses  are  entirely  separate. 

Judgment  reversed,,  and  a  new  trial  ordered,  with  costs  to  appellant 
to  abide  the  event. 

PENDLETON,  J.,  concurs. 

GUY,  J.  (dissenting).    Defendant  appeals  from  a  judgment  entered 
by  direction  of  the  court  in  favor  of  plaintiff  in  an  action  on  a  prom- 
issory note,  which  reads  as  follows : 
*-$75.00  •  New  York,  August  10,  1913. 

"Ninety  (90)  days  after  date  I  promise  to  pay  to  the  order  of  Edward  F. 
Riley  Seventy-five  DoUars  ($75.00)  at  363  B^ilton  street,  Jamaica,  L.  I.  Value 
received.  This  note  Is  payable  when  Post  Office  Department  accepts  my 
building  from  me.  [Signed]    Henry  E.  Price." 

The  answer  admits  the  making  and  delivery  of  the  note  as  alleged, 
denies  that  plaintiff  was  an  innocent  holder  for  value  before  maturity, 
and,  as  a  separate  defense,  alleges  want  of  consideration.  The  evi- 
dence clearly  establishes  that  plaintiff  was  an  innocent  purchaser  for 
value  before  maturity,  and  is  entitled  to  recover  if  the  note  is  a 
negotiable  instrument. 

I  am  of  tbe  opinion  that  the  note  must  be  construed  to  be  a  promise 
to  pay  absolutely  in  90  days  from  date,  and  before  90  days  if  defend- 
ant received  payment  for  his  work  from  the  government.  See  Mc- 
Carty  v.  Howell.  24  111.  342;  Walker- v.  Woollen,  54  Ind.  164,  23 
Am.  Rep.  639;  Cota  v.  Buck,  7  Mete.  (Mass.^  588,  41  Am.  Dec.  464. 
It  is  therefore. a  negotiable  instrument,  and  tne  defenses  set  forth  in 
the  answer  are  not  available  to  defendant  as  against  plaintiff,  an  in- 
nocent holder  for  value. 

The  judgment  should  be  affirmed. 


GALLAGHER  v.  AMERICAN  SAVINGS  BANK.     (No.  6973.) 
(Supreme  Court,  Appellate  Division,   First  Department     March  26,  1915.) 
Submission  of  Contbovebst  ^=»16 — Nbcbssabt  Pabties — Nonjoinder — ^Er- 

FECT. 

Where  all  the  parties  necessary  to  a  determination  of  a  submission  of 
controversy  are  not  before  the  court,  the  proceeding  must  be  dismissed. 

[Ed.  Note. — For  other  cases,  see  Submission  of  Controversy,  Cent.  Dig. 
fl  16-18;   Dec.  Dig*  ^=>16.] 

Ingraham,  P.  J.,  dissenting. 

Submission  of  controversy  between  Joseph  Gallagher,  as  committee, 
and  the  American  Savings  Bank.    Dismissed. 

Argued  before  INGRAHAM,  P.  J.,  and  McLAUGHLIN,  LAUGH- 
UN,  CLARKE,  and  SCOTT,  JJ.  ' 

^s^For  other  cases  see  same  topic  &  KEY-NUMBER  in  all  Key-Numbered  Digests  ft  Indexes 
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Stallo  Vinton,  of  New  York  City,  for  plaintiff. 
David  Orr,  of  New  York  City,  for  defendant. 

PER  CURIAM.  All  the  parties  necessary  to  a  determination  of 
the  controversy  are  not  before  the  court.  The  proceeding  must  there- 
fore be  dismissed. 

INGRAHAM,  P.  J.,  dissents,  on  the  ground  that  the  plaintiff,  as 
committee  of  the  trustee,  is  entitled  to  the  possession  of  the  trust 
funds. 


In  re  McGABEY* 
(Supreme  Court,  Appellate  Division,  Second  Department.    March  19,  1915.) 
t,  Attorney  and  Client  ^=>4— Admission  of  Attobnbt  to  Pbactice — Rules 

OF  COUBT. 

Under  the  rules  for  admission  to  the  bar,  requiring  engagement  in  prac^ 
tical  office  work  during  usual  business  hours  for  one  year,  the  applicant 
could  not  make  up  such  a  year  of  clerkship  by  aggregating  several  suc- 
cessive summer  vacations  at  work  while  in  law  school. 

[Ed.  Note. — For  other  cases,  see  Attorney  and  CUent,  Cent  Dig.  §S  4r-9 ; 
Dec.  Dig.  <S=>4.] 

2.  Attorney  and  Client  ^=>4 — Admission  of  Attobnet  to  Practice — ^Rules 
OF  Court. 

Where  an  applicant  for  admission  to  the  bar  worked  in  a  law  office  as 
a  clerk  during  his  last  yaar  in  law  school,  such  employment  was  not  a 
compliance  with  the  rules  of  court  requiring  a  law  clerkship  at  practical 
office  work  during  usual  business  hours,  since  the  law  school  attendance 
broke  into  such  business  hours. 

[Ed.  Note. — For  other  cases,  see  Attorney  and  Client,  Cent  Dig.  {§  4-9; 
Dec.  Dig.  e=»4.]  ^ 

Application  by  Francis  D.  M.  McGarey  for  admission  to  the  bar. 
Denied. 

Argued  before  JENKS,  P.  J.,  and  BURR,  CARR,  RICH,  and  PUT- 
NAM, JJ. 

Francis  D.  M.  McGarey,  in  pro.  per. 

PER  CURIAM.  [1,  2]  The  rules  for  admission  to  the  bar  rigidly 
require  a  law  clerkship  engaged  in  practical  office  work  during  the 
usual  business  hours  of  the  day.  Rule  7.  This  must  be  continuous  for 
one  year.  Rule  3.  Valuable  as  are  law  school  studies,  this  prescribed 
law  clerkship  is  indispensable.  Applicant  would  make  up  the  year  of 
clerkship  by  counting  successive  summer  vacations  of  the  law  school, 
but  such  computation  fails  to  make  a  continuous  year.  If,  in  the  alter- 
native, the  applicant  waives  his  last  year  at  the  law  school,  that  time 
cannot  be  counted  as  a  law  clerkship,  since  the  law  school  attendance 
breaks  into  the  usual  business  hours  of  the  day,  and  the  same  time  can- 
not be  duplicated  except  in  school  vacations.    Rule  5. 

Application  therefore  denied,  with  leave  to  renew  after  the  expira- 
tion of  a  continuous  year  of  law  clerkship. 

^s>For  oUi«r  cases  see  same  topic  ft  KBT-NUMBER  In  all  Key-Numbered  Digests  &  Indexes 
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8KKBLE  GOAL  CO.  T.  BAEBB.  (No.  7000.) 

(Supreme  Court,  Appellate  Division,  First  Department    March  26,  1915.) 

Plbaduvo  <s»238 — Amendment— Obdbb — ^Bbsbttlement — ^Time  to  Apply. 

After  an  amended  complaint  had  been  served  pursuant  to  an  order 
granting  leave,  and  an  answer  thereto  and  reply,  the  case,  when  it  ap- 
peared on  the  day  calendar  for  trial,  was  stricken  from  the  calendar  on 
the  ground  that  no  notice  of  trial  had  been  served  or  note  of  issue  filed 
since  the  creation  of  the  new  issues.  Held,  that  it  was  then  too  late  to 
resettle  the  order  granting  leave  to  amend,  by  providing  that  the  notice 
of  trial  and  note  of  issue  already  served  and  filed  should  stand  for  the 
new  issue  Joined. 

[Ed.  Note.-~For  other  cases,  see  Pleading,  Cent  Dig.  f f  602,  620-625 ; 
Dec.  Dig.  «=»238.] 

Appeal  from  Special  Term,  New  York  County. 

Action  by  the  Skeele  Coal  Company  against  Charles  T.  Baker.  From 
an  order  resettling  an  order  allowing  an  amended  complaint  to  be  serv- 
ed, defendant  appeals.    Order  reversed. 

See,  also,  164  App.  Div.  933,  149  N.  Y.  Supp.  1111. 

Argued  before  INGRAHAM,  P.  J.,  and  McLAUGHLIN,  LAUGH- 
LIN,  CLARKE,  and  SCOTT,  JJ. 

Manning  Stires,  of  New  York  City  (William  J.  Dawley,  of  New  York 
City,  of  counsel),  for  appellant. 

Nichblas  W.  Hacker,  of  New  York  City  (William  L.  Bowman,  of 
New  York  City,  of  counsel),  for  respondent. 

PER  CURIAM.  On  November  24,  1914,  an  order  was  made  by  the 
Special  Term  granting  a  motion  for  leave  to  serve  an  amended  com- 
plaint upon  payment  of  costs,  the  complaint  to  be  served  within  5  days, 
the  defendant  to  have  20  days  to  answer  or  otherwise  act  The  amend- 
ed complaint  was  duly  served  November  26th,  the  answer  and  counter- 
claim received  December  15th,  and  the  reply  duly  served  on  Decem- 
ber 21st. 

When  the  case  appeared  for  trial  upon  the  calendar,  the  defendant 
moved  to  strike  the  same  from  the  calendar,  upon  the  ground  that  no 
note  of  issue  or  notice  of  trial  had  been  filed  or  served  after  the  crea- 
tion of  the  new  issues ;  no  reservation  having  been  made  in  the  order 
•permitting  the  said  amendment  directing  that  the  said  case  retain  its 
place  upon  the  calendar.  This  motion  was  granted  by  an  order  of  the 
Trial  Term  dated  January  5,  1915.  Thereafter,  on  February  4,  1915, 
the  Special  Term  made  an  order  purporting  to  resettle  the  order  of 
November  24,  1914,  allowing  the  service  of  the  amended  complaint  by 
adding  thereto :  "The  original  notices  of  trial  of  both  parties  and  note 
of  issue  to  stand  as  and  for  the  new  issue  joined."  From  this  order  the 
defendant  appeals. 

We  think  that,  as  all  of  the  proceedings  contemplated  and  authorized 
by  the  original  order  of  November  24,  1914,  had  been  taken,  and  there- 
after the  case  had  been  duly  stricken  from  the  calendar,  it  was  too  late, 

^=97or  other  cases  see  same  top{c  &  KEY-NUMBER  in  all  Key-Numbered  Digests  A  Indexes 
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in  effect,  to  make  a  new  order  in  the  guise  of  a  resettled  order  contain- 
ing provisions  not  requested  upon  the  original  motion. 

The  order  appealed  from  should  therefore  be  reversed,  with  $10 
costs  and  disbursements,  and  the  motion  denied,  with  $10  costs.  Order 
filed. 


RESTIVO  V.  BRADLEY  CONTRACTING  CO. 

tSnpreme  Court,  AppeUate  Division,  Second  Department.     March  26,  1915.) 

Attobnbt  and  Client  ^=»140 — Compensation — Contracts — ^Power  of  Court. 
The  court,  in  fixing  compensation  of  nn  attorney,  on  the  client  seeking 
a  substltation  of  attorney,  is  not  bound  by  the  contract  of  employment, 
but  need  not  name  a  smaller  amount  than  that  fixed  in  the  contract,  and 
an  allowance  to  the  attorney  of  a  third  of  any  sum  recovered  by  plaintiff 
is  not  excesslTe. 

TEd.  Note.— For  other  cases,  see  Attorney  and  Client,  Cent  Dig.  ff  336- 
349 ;   Dec.  Dig.  «=»140.1 

Appeal  from  Special  Term,  Kings  County. 

.  Action  by  Maddalena  Restivo,  as  administratrix  of  Salvatore  Res- 
tivo,  deceased,  against  the  Bradley  Contracting  Company.  From  the 
part  of  an  order  substituting  Francis  L.  Corrao  as  attorney  for  plain- 
tiff, and  fixing  his  compensation,  plaintiff  appeals.    Affirmed. 

See,  also,  ISO  N.  Y.  Supp.  1108. 

Argued  before  JENKS,  P.  J.,  and  BURR,  CARR,  RICH,  arid  PUT- 
NAM, JJ. 

Isidore  Neustaedter,  of  New  York  City,  for  appellant. 
Francis  L.  Corrao,  of  Brooklyn,  in  pro.  per. 

JENKS,  P.  J.  The  plaintiff  moved  for  a  substitution  of  her  attor- 
ney, and  the  Special  Term  denied  the  motion.  She  appealed,  and  we 
reversed  the  order,  because  it  was  against  her  absolute  right,  and  re- 
mitted the  matter  to  the  Special  Term  to  ascertain  the  amount  of  the 
attorney's  lien  and  to  provide  for  its  protection.  Therefore  the  Spe- 
cial Term  granted  the  present  order  for  substitution,  ordered  that  the 
lien  of  the  former  attorney  should  remain  in  full  force  and  effect, 
and  determined  that  the  amount  thereof  should  be  one-third  of  any 
sum  that  should  be  secured  in  this  action  by  suit,  settlement,  or  other- 
wise ;  and  the  plaintiff  appeals. 

Her  grievance  is  the  amount  of  the  compensation.  The  Special 
Term  had  before  it  a  statement  of  the  services  rendered,  which  was 
neither  challenged  nor  contradicted,  and  the  plaintiff  prayed  that  the 
compensation  should  be  made  contingent.  The  amount  determined  was 
not  unconscionable  in  itself,  for  if  it  had  been  one-half,  instead  of 
one-third,  of  any  recovery  it  would  not  have  been  so.  Morehouse  v, 
Brooklyn  Heights  R.  R.  Co.,  185  N.  Y.  520,  78  N.  E.  179,  7  Ann.  Cas. 
377;  Ransom  v.  Cutting,  188  N.  Y.  447,  81  N.  E.  324.  While  the 
court  was  not  bound,  in  determination  of  the  amount,  by  the  terms 
of  the  said  agreement,  it  was  not  required  to  name  a  smaller  amount 
because  the  continuance   of  the  attorney  had  been  cut  off  by  the 

^=:9For  other  cases  see  same  topic  &  KET-NUMBER  in  all  Key-Numbered  Digests  &  Indexes 
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wish,  whim,  or  caprice  of  the  plaintiff.  Jeffards  v.  Brooklyn  Heights 
R.  R.  Co.,  49  App.  Div.  45,  63  N.  Y.  Supp.  530.  In  Andrewes  v.  Haas, 
160  App.  Div.  421,  144  N.  Y.  Supp.  1060  (affirmed  March,  1915),  we 
said: 

"If  the  client  choose  continuance  and  press  on  to  success,  the  compensa- 
tion in  the  first  instance  Is  determined  by  the  agreed  contingent  fee ;  and  this 
may  be  so,  even  though  meanwhile  the  attorney  has  been  discharged." 

Upon  this  record  we  cannot  say  that  any  injustice  has  been  done. 
The  order  is  affirmed,  with  $10  costs  and  disbursements.    All  concur. 


ROBDIGER  V.  KRAFT  et  aL 

(Supreme  Court,  Special  Term,  New  Tork  County.    March  25,  1915.) 

New  Tbial  ^s»91 — Gbounds — Evidence;  Not  Intboduced. 

Where  defendant  had  in  his  possession  at  the  trial  certain  evidence 
which  he  elected  not  to  Introduce,  relying  upon  another  theory  of  the 
case,  he  is  not  entitled  to  a  new  trial  for  the  purpose  of  introducing  that 
evidence,  though  he  alleged  that  he  was  misled  by  the  complaint. 

[Ed.  Note. — For  other  cases,  see  New  Trial,  Cent  Dig.  |§  184-187; 
Dec.  Dig.  «=>91.] 

Action  by  Jessie  Roediger,  as  administrator  of  Louisa  Roediger,  de- 
ceased, against  Nellie  Kraft,  as  executrix,  and  Emil  Hasenbalg,  as  ex- 
ecutor, of  Traugott  F.  M.  Roediger,  deceased.  Judgment  for  plaintiff, 
and  defendants  move  to  set  aside  the  judgment  and  for  a  new  trial. 
Motion  denied. 

Gustave  Lange,  Jr.,  of  New  York  City,  for  plaintiff. 
James  S.  Lehmaier  and  William  W.  Pellet,  both  of  New  York  City, 
for  defendants. 

PENDLETON,  J.  This  is  a  motion  to  set  aside  the  judgment  and 
for  a  new  trial.  The  ground  of  defendants*  motion  appears  to  be  that 
they  refrained  from  cross-examining  a  witness  as  to  a  paper  which 
they  had  in  court  at  the  trial,  or  to  put  in  evidence  facts  alleged  to  be 
set  forth  in  the  said  paper,  because,  they  say,  they  were  misled  by  the 
complaint.  They  had  sdl  the  information  in  court  at  the  tim^^.  They 
elected  not  to  use  it,  deeming,  presumably,  such  course  wise,  and,  now 
that  the  decision  has  been  rendered  against  them,  they  ask  to  set  aside 
the  judgment  and  have  a  new  trial  to  do  what  they  might  equally  well 
have  done  at  the  time.  A  party  cannot  experiment  m  that  way.  If  the 
•  facts  are  admissible,  or  competent,  or  effective  now,  they  were  equally 
so  at  the  time  of  the  trial  and  should  have  been  proved.  Counsel  delib- 
erately refrained  from  offering  the  evidence.  The  case  was  disposed 
of  on  the  theory  and  evidence  he  deliberately  elected  to  submit  it  on. 
To  set  aside  the  judgment  and  grant  a  new  trial,  to  allow  him  to  substi^ 
tute  another  theory,  would  be  to  encourage  trifling  and  experimenting 
with  the  court. 

^=s»For  otber  cases  see  s«me  topic  &  KET-NUMBER  in  all  Key-Numbered  Digests  ft  Indexes 
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There  is  no  pretense  here  of  after-acquired  evidence.  Counsel  had 
all  the  evidence,  but  elected  not  to  use  it.  Having  been  defeated,  he  now 
wishes  to  try  again.  There  is  no  warrant  for  such  practice.  If  such 
motions  were  granted,  there  would  be  no  end  to  litigation.  Who  can 
say  but  that,  if  the  motion  is  granted  and  defendants  again  defeated, 
another  motion  may  not  be  made  for  another  new  trial  to  introduce 
still  other  testimony  counsel  had  deliberately  kept  back  at  the  second 
trial  ?  That  this  is  not  legal  surprise  is  well  settled.  In  Price  v.  Price, 
33  Hun,  at  page  434,  the  court  says : 

"All  the  evidence  offered  which  was  pertinent  to  the  case  was  received  and 
acted  upon,  and  after  understandlngly  and  voluntarUy  concluding  the  trial  In 
that  manner,  It  Is  too  late  to  open  the  case  again  for  further  proof.  If  It  had 
been  unknown,  or  the  defendants  had  been  prevented  from  giving  It  by  any- 
thing but  their  own  voUtlon,  the  application  would  be  entitled  to  more  fa- 
vorable consideration;  but  as  the  proof  was  withheld  simply  because  It  was 
believed  the  defense  was  weU  enough  without  it,  the  parties  affected  by  the 
conoiualon  to  omit  the  stipulation  must  submit  to  the  consequences  of  what 
la  now  stated  to  have  been  a  mlsjudgment  Any  other  rule  would  introduce 
the  greatest  possible  uncertainty  in  legal  proceedings.  If  this  practice  could 
be  sanctioned  In  this  case,  it  would  be  entitled  to  like  indulgence  In  all  others, 
and  each  party  could  experiment  upon  the  tribunal  hearing  the  action,  by 
withholding  part  of  the  pertinent  proof,  and  then  after  an  adverse  result 
open  the  whole  controversy  again.  If  it  could  be  permitted  once,  It  could  for 
any  number  of  times,  which  would  effectually  prevent  a  definite  end  to  legal 
Investigations.*' 

See,  also,  Hurlbert  v.  Parker,  5  N.  Y.  St«  Rep.  454;  Felber  v.  Man. 
District  Telegraph  Co.,  15  Daly,  62,  4  N.  Y.  Supp.  555;  Smith  v. 
Barnes,  9  Misc.  Rep.  368,  29  N.  Y.  Supp.  692;  Dillingham  v.  Flack  et 
al,  17  N.  Y.  Supp.  867.^ 

On  motions  for  a  new  trial  on  the  ground  of  newly  acquired  evidence 
it  must  be  shown,  not  only  that  the  evidence  is  newly  discovered,  but 
that  it  could  not  have  been  discovered  before  by  the  exercise  of  due  dili- 
gence. Smith  V.  Rentz,  73  Hun,  195,  25  N.  Y.  Supp.  914.  There  is  no 
reason  why  the  same  principle  should  not  apply  on  motions  of  this 
character.  Here  the  evidence  was  known  and  intentionally  withheld, 
notwithstanding  the  fact  that  defendants  were  well  advised  of  plain- 
tiff's contention  by  the  argument  at  the  trial  and  the  proposed  findings 
submitted  long  before  the  decision.  Defendants  had  ample  time  there- 
after and  before  the  decision  to  ask  to  open  the  case  if  desired.  It  does 
not  appear,  moreover,  that  the  evidence  would  have  changed  the  re- 
sult. It  was  not  inconsistent  with  the  fact  that  the  money  was  to  be 
held  by  Dr.  Roediger,  "not  to  be  paid  at  a  fixed  time"  which  would 
.  bring  the  case  within  subdivision  2  of  section  410  of  the  Code,  which, 
even  if  it  altered  some  of  the  reasons  stated  in  the  opinion,  would  not 
have  changed  the  result. 

Motion  denied,  with  $10  costs. 

1  Reported  in  full  in  the  New  York  Supplement ;  reported  as  a  memoran- 
dum decision  without  opinion  in  63  Hun,  629. 
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BENTAK  T.  LEHIGH  COAL  &  NAVIGATION  CO.     (No.  7024.) 
(Supreme  Conrt,  Appellate  Division,  First  Department    March  26,  1915.) 

1.  Pabtibs  ^=>75— Misjoindbr— Waivbb. 

Under  Code  Civ.  Proc.  §  499,  a  defect  of  parties  plaintiff  appearing  on 
the  face  of  the  complaint  in  a  Joint  action,  not  taken  advantage  of  by 
demurrer  or  answer,  as  expressly  permitted  by  section  488,  subd.  6,  and 
section  4S)9,  was  waived. 

[Ed.  Note.— For  other  cases,  see  Parties,  Cent  Dig.  §§  115,  116,  167; 
Dec.  Dig.  <8=»75.] 

2.  Appeal  and  Ebboe  <S=>887 — Limitation  of  Actions  <S=»124 — Action — Par- 

ties— Amendment  of  Pleading. 

Act  Pa,  April  26,  1855  (P.  L.  309)  §|  1,  2,  provides  that  the  persons  en- 
titled to  recover  damages  for  wrongful  death  shall  be,  under  certain  con- 
ditions, the  parents  of  the  deceased,  and  that  the  declaration  shall  name 
the  parties  entitled  in  such  action,  which  shall  be  brought  within  one 
year  after  the  death.  The  complaint  in  an  action  in  New  York  for  the 
death  of  plaintiff's  minor  son  in  Pennsylvania,  brought  within  the  statu- 
tory time  and  alleging  the  relationship  and  survivorship  of  plaintiff,  the 
father,  and  of  the  mother,  and  that  the  action  was  brought  for  the 
benefit  of  plaintiff  and  the  persons  entitled  to  recover  damages,  through  in- 
advertence or  mistake  did  not  join  the  mother  as  a  party  plaintiff.  Heldt 
in  view  of  Pennsylvania  decisions  construing  the  statute,  that  the  action 
for  damages  was  a  Joint  action  given  to  the  surviving  parents,  and  that 
the  ouilsslou  of  the  name  of  the  mother  might  be  supplied  by  afiaendment 
on  the  trial  or  on  appeal. 

PEGd.  Note. — For  other  cases,  see  Appeal  and  Error,  C5ent.  Dig.  i  3620; 
Dec.  Dig.  <S=>887;  Limitation  of  Actions,  Cent  Dig.  §  541;  Dec.  Dig. 
«=>124.J 

Appeal  from  Special  Term,  New  York  County. 

Action  by  John  Benyak  against  the  Lehigh  Coal  &  Navigation  Com- 
pany. From  an  order  denying  a  motion  to  join  Marie  Benyak,  wife 
of  the  plaintiff,  as  a  party  plaintiff  in  the  action,  and  for  amendment 
of  the  summons  and  complaint  by  adding  her  name  as  a  party  plain- 
tiff, plaintiff  appeals.     Reversed,  and  motion  granted. 

Argued  before  INGRAHAM,  P.  J.,  and  McLAUGHLIN,  LAUGH- 
LIN,  CLARKE,  and  SCOTT,  JJ. 

L.  B,  Treadwell,  of  New  York  City,  for  appellant. 
Wellman,  Gooch  &  Smyth,  of  New  York  City  (Herbert  C.  Smyth, 
of  New  York  City,  of  counsel),  for  respondent. 

CLARKE,  J.  This  action  was  brought  by  John  Benyak  under  the 
statute  of  Pennsylvania  (Act  April  26,  1855  [P.  L.  309]  §§  1,  2)  to  re- 
cover damages  for  the  death  of  his  minor  son,  caused  by  the  negli- 
gence of  the  defendant,  in  whose  employ  said  son  was  at  the  time  of 
his  death.    Said  statute  provides  as  follows : 

'*The  persons  entitled  to  recover  damages  for  any  injury  oansing  death, 
sliall  be  the  husband,  widow,  children  or  parents  of  the  deceased,  and  no 
other  relatives;  and  the  sum  recovered  shaU  go  to  them  In  the  proportion 
they  would  take  his  or  her  personal  estate  in  the  case  of  intestacy,  and  that 
wltbont  liability  to  creditors;  the  declaration  shaU  state  who  are  the  par- 
ties entitled  in  such  action ;  the  action  shall  be  brought  within  one  year  after 
tbe  death,  and  not  thereafter." 


^=»For  other  cases  tee  same  topic  &  KET-NUMBER  In  all  Key -Numbered  Digests  A  Indexes 
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The  injuries  to  plaintiff's  son  were  received  on  February  26,  1913, 
at  Coaldale,  Schuylkill  county,  Pa.,  causing  instant  death.    He  died  in- 
testate, leaving  him  surviving  John  and  Marie  Benyak,  his  father  and 
mother.    The  action  was  brought  on  or  about  September  15,  1913,  ami 
'**  within  the  statutory  period  of  one  year.     The  complaint  sets  out  the 

relationship  and  survivorship  of  the  plaintiff  and  Marie  Benyak  as 
required  by  the  statute : 

"XV.  That  the  said  Paul  Benyak,  deceased,  died  Intestate,  and  left  him 
surviving  John  Benyak,  his  father,  the  plaintiff  In  this  action,  and  Marie 
m  Benyak,  his  mother." 

**XIX.  That  this  action  is  brought  by  the  said  plaintiff  for  the  benefit  of 
himself  and  the  aforesaid  next  of  kin,  they  being  the  persons  who  have  sas- 
^  tained  and  are  entitled  to  pecuniary  damages  in  this  action  by  reason  of  tbe 

premises.    •    •    • " 

It  likewise  set  out  the  Pennsylvania  statute.     But,  as  the  appellani 
Z  claims,  through  inadvertence  and  mistake  the  mother,  Marie,  Benyak, 

was  not  joined  as  party  plaintiff. 
^  [1]  The  motion  for  leave  to  amend  was  denied  upon  the  authority 

of  Johnson  v.  Phoenix  Bridge  Co.,  197  N.  Y.  316,  90  N.  E.  953.    In 
that  case  the  action  was  brought  under  the  Death  Act  of  Lower  Can- 
"  ada,  which  reads  as  follows : 

ii  •  •  •  jjig  consort  and  his  ascendant  and  descendant  relations  have  a 
right,  but  only  within  one  year  after  his  death,  to  recover  from  the  person 
who  committed  the  offense  or  quasi  offense,  or  his  representatiye,  all  dam- 
ages occasioned  by  such  death.** 

It  further  provides: 

,  '*In  all  cases  no  more  than  one  action  can  be  brought  in  behalf  of  tboee 

;  who  are  entitled  to  the  indemnity  and  the  judgment  determines  the  proper 

•  tlon  of  such  idemnity  which  each  is  to  receive."     Sections  10^,  1054,  1(K>6, 

Civil  Code  of  Lower  Canada. 

That  action  was  brought  in  the  name  of  the  widow  as  administra- 
trix. An  application  was  made  to  amend  the  summons  and  complaint 
by  striking  out  from  the  title  of  the  action  "as  administratrix,*'  etc, 
and  by  inserting  "individually  and  as  guardian  ad  litem  of  Catherine 
Johnson  and  Mary  A.  Johnson,  infants,  and  Henry  E.  Johnson,"  and 
^  for  leave  to  serve  an  amended  complaint,  after  more  than  one  year 

had  expired  from  decedent's  death.  The  Court  of  Appeals,  in  affirm- 
ing an  order  of  the  Appellate  Division,  which  reversed  an  order  of 
the  Special  Term  granting  the  motion,  said: 

"The  right  given  to  the  persons  named  In  said  Civil  Code  to  recover  tbe 
damages  occasioned  by  the  death  of  the  decedent  is  not  representative,  but  In- 
dividual and  personal.  Although  but  one  action  can^  be  brought  in  behalf 
of  those  who  are  entitled  to  the  indemnity,  such  action  is  not  a  joint  but  a 
several  action,  and  power  Is  expressly  given  by  the  statute  to  determine  by 
the  judgment  the  proportion  of  such  indemnity  which  each  is  to  receive. 
*  *  *  If  an  action  should  be  brought  by  some  of  the  persons  entitled  to 
an  indemnity,  without  joining  all  of  the  persons  so  entitled  as  plaintiffs,  and 
the  persons  who  did  not  join  in  the  action  should  ask  within  a  year  to  come 
into  the  action,  their  request  should  t>e  granted.  That,  however,  is  not  tbis 
case.  This  action  is  brought  by  the  widow  of  the  deceased,  one  of  the  -per- 
sons entitled  to  the  indemnity,  but  in  her  representative  capacity,  and,  as  we 
have  seen,  a  right  of  action  is  not  given  to  her  in  such  representative  ca- 
pacity.   The  time  has  now  expired  to  bring  a  new  action,  or  for  persons  sev- 
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erally  interested  in  the  indemnity  to  come  into  the  action,  even  if  it  had 
been  brought  by  the  widow  individually  as  one  of  the  persons  severally  in- 
terested." 

The  Court  of  Appeals  reversed  so  much  of  the  order  as  brought  into 
the  action  the  father  and  children  of  the  deceased,  but  affirmed  that 
portion  striking  out  "as  administratrix,"  etc.,  so  allowing  the  action 
to  continue  in  her  name  individually. 

The  respondent  here  says  that  the  complaint  shows  that  the  acci- 
dent occurred  on  the  26th  of  February,  1913,  and,  as  the  Pennsylvania 
Death  Act  requires  any  action  brought  thereunder  to  be  brought  with- 
in one  year,  it  will  be  seen  that  the  cause  of  action  which  accrued  to 
Marie  Benyak,  who  is  sought  to  be  joined,  expired  by  limitation  on 
February  26,  1914,  and  that  thereafter,  under  the  case  above  cited, 
this  court  will  not  permit  her  to  be  joined  as  a  party  plaintiff.  This 
motion  was  made  on  November  27,  1914. 

There  is  a  marked  difference  between  the  Canadian  statute,  inter- 
preted by  the  Court  of  Appeals  to  give  several  causes  of  action,  and 
the  Pennsylvania  statute.  The  courts  of  that  state  have  repeatedly 
determined  that  the  action  thereby  authorized  in  case  of  a  minor 
leaving  parents  was  a  joint  action.  In  Huntington  &  Broad  Top  Rail- 
road, etc.,  Co.  V.  Decker,  84  Pa.  419,  plaintiff  brought  suit  to  recover 
damages  on  the  death  of  her  husband.  He  was  killed  on  the  1st  of 
November,  1872.  He  left  a  widow  and  two  children.  On  the  23d 
of  September,  1873,  the  widow  brought  this  suit.  The  children  were 
not  named  therein,  nor  were  they  in  the  declaration  filed  on  the  7th 
of  October,  1874.  After  the  cause  was  issued,  however,  on  the  2d 
of  April,  1875,  plaintiff  filed  an  amended  declaration  claiming  for 
herself  and  children.    The  court  said: 

"Instead  of  confining  thq  right  of  action  to  the  widow  and  personal  rep- 
resentatives, it  [the  statute]  designates  four  different  parties,  to  one  of  whom, 
according  to  the  circumstances  of  each  case,  the  right  of  action  is  given.  If 
the  deceased  leaves  a  husband,  he  alone  is  clothed  with  the  right  of  action  : 
if  the  wife  is  the  survivor,  she  is  entitled  to  bring  suit ;  if  there  be  neither 
surviving  husband  nor  widow,  the  right  of  action  is  given  to  the  children; 
and  if  there  be  neither  husband,  nor  widow,  nor  chUdren,  surviving,  it  is 
given  to  the  parents  of  the  deceased.  But  while  the  right  of  action  is  gived, 
according  to  the  circumstances  of  each  case,  to  one  of  the  four  designated  par- 
ties, it  is  clear  from  the  wording  of  the  act  that  the  entire  sum  recovered  is 
not  always  to  be  retained  by  the  plaintiff  in  his  or  her  own  right  It  is  to  be 
distributed  among  the  relatives  named  in  the  proportion  they  would  be  en- 
tiUed  to  take  the  personal  property  of  the  deceased  in  case  of  intestacy ;  and, 
to  the  end  that  it  may  appear  who  are  entitled  to  participate  in  the  damages 
recovered,  it  is  required  that  the  declaration  shall  state  who  they  are.  In 
the  present  case  the  widow  had  the  right  of  action,  not  exclusively  for  her 
own  use,  but  for  the  Joint  use  and  benefit  of  herself  and  children.  She  ac- 
cordingly brought  suit,  in  her  own  name,  within  the  time  limited  by  the  act. 
Before  trial  the  declaration  was  amended  by  naming  the  parties  entitled  to 
the  damages  claimed.  It  appears  to  us  that  this  is  the  correct  interpreta- 
tion of  the  act,  and  that  the  proceedings  were  regular.  The  suit  was  prop- 
erly brought,  in  due  time,  by  the  widow,  anc|  the  limitation  had  no  applica- 
tion to  the  filing  or  subsequent  amendment  of  the  declaration." 

As  it  is  a  joint  action,  there  is  a  defect  of  parties  plaintiff  appear- 
ing upon  the  face  of  the  complaint,  which  has  not  been  taken  advan- 
tage of  by  dem»:rrer  or  by  answer,  and  which  has  therefore  been  waiv- 
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td.  Section  488,  subd.  6,  and  sections  498,  499,  Code  Civil  Procedure. 
The  rule  in  Pennsylvania  is  to  allow  an  amendment  when  a  mistake  in 
the  parties  has  been  made  inadvertently  even  upon  appeal.  In  Weaver 
V.  Iselin,  161  Pa.  386,  29  Atl.  49,  upon  the  trial  the  defendant  had  asked 
the  court  to  charge  that,  under  the  pleadings  and  evidence  in  the  case, 
the  verdict  of  the  jury  should  be  for  the  defendant,  to  which  the  court 
answered : 

''As  I  understand  that  point,  It  is  predicated,  partly,  at  least,  on  the  first 
section  of  the  act  of  April  26,  1885.  •  •  •  Under  our  understanding  of 
this  act,  we  cannot  affirm  this  point  so  far  as  it  relates  to  this  question. 
We  believe  the  father  has  a  right  to  maintain  this  action." 

Upon  the  appeal  to  the  Supreme  Court  that  court  said : 

"We  have  no  doubt  as  to  the  right  of  the  plaintiffs  to  amend,  in  the  man- 
ner proposed,  even  at  this  stage  of  the  case.  It  appearing  that  the  name  of 
Susanna  Weaver,  wife  of  plaintiff  George  Weaver,  was  omitted  from  the  rec- 
ord by  mistake,  and  counsel  having  moved  to  amend  by  adding  her  name  as 
one  of  the  plaintiffs,  it  is  ordered  that  the  record  be  amended  accordingly." 

And  then  the  judgment  was  affirmed.  See,  also,  Kerr  v.  Penn.  R. 
R.  Co.,  169  Pa.  95,  32  Atl.  96. 

In  Haughey  v.  Pittsburg  Railway  Co.  (No.  2)  210  Pa.  367,  59  Atl. 
1110,  the  widow  and  two  children,  by  their  next  friend,  were  joined 
as  coplaintiffs.  The  court  held  that  the  action  should  have  been  brought 
in  the  name  of  the  widow  as  plaintiff,  and  it  should  have  been  averred 
in  the  statement  that  she  and  the  two  children  were  the  parties  en- 
titled to  the  damages  recovered  in  the  -action,  and  so  quashed  the  ap- 
peal taken  by  the  children,  but  said: 

"Before  another  trial  takes  place,  the  plaintiff  should  amend  the  record  and 
the  statement,  so  that  the  pleadings  will  conform  to  the  requirements  of  the 
act  of  1855." 

In  Waltz  V.  Pennsylvania  R.  R.  Co.,  216  Pa.  165,  65  Atl.  401,  the  ac- 
tion was  brought  in  the  name  of  the  father  of  a  minor  son.  His  sur- 
viving mother  had  not  been  joined.    Upon  the  trial  the  court  charged: 

**We  instruct  you,  if  you  find  for  the  plaintiff,  to  find  full  compensation  and 
damages,  so  far  as  it  affects  botli  parents,  and  you  must  say  in  your  verdict 
that  you  so  find." 

The  jury  found: 

'*For  the  parents  the  sum  of  $1,446.56,  total  damages  for  the  death  of  their 
son," 

On  appeal,  counsel  urged  these  points : 

"The  act  of  April  26, 1855  (P.  L.  309),  spedflcaUy  states  that  the  action  shall 
be  brought  within  one  year  after  the  death  and  not  thereafter.  The  amend- 
ment was  made  more  than  a  year  after  the  statute  of  limitations  had  inter- 
IH)sed.  A  new  party  was  brought  in  thereafter.  The  name  of  a  use  plain- 
tiff cannot  be  added  to  the  record  when  the  statute  of  limitations  has  barred 
the  action  as  to  him." 

The  Supreme  Court  held  that  in  bringing  the  suit  the  act  had  been 
entirely  disregarded.  The  action  should  have  been  brought  jointly  in 
the  names  of  both  parents,  and  the  statement  should  have  g^ven  the 
names  of  the  parties  who  were  entitled  to  the  damages  recovered,  that 
neither  of  these  requirements  of  the  statutes  had  been  complied  with, 
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but  that  the  error  in  bringing  the  action  was  cured  by  what  had  occurred 
at  the  trial,  that  the  record  was  amended  in  fact,  though  not  formally, 
on  the  trial,  so  that  both  parents  were  made  plaintiffs,  and  that  the  case 
was  tried  and  the  verdict  was  rendered  for  both,  on  which  a  judgment 
was  duly  entered.  "It  is  from  this  judgment,  in  favor  of  both  par- 
ents, we  have  this  appeal ;  and  it  is  not  apparent  to  us  how  we  can 
reverse  the  judgment  because  the  parents  were  not  joined"  in  bringing 
the  action  and  in  recovering  the  judgment  against  the  defendant, 

[2]  From  these  cases  in  the  highest  court  of  Pennsylvania,  inter- 
preting the  statute  of  that  state  which  gives  the  cause  of  action  here 
sued  upon  and  prescribes  its  limitations,  we  deduce  the  rule  that, 
where  a  minor  unmarried  son  is  killed  by  the  negligence  of  the  defend- 
ant, a  joint  action  to  recover  damages  is  given  to  his  surviving  parents, 
who  must  both  join  as  parties  plaintiff,  and  the  action  must  be  brought 
within  one  year,  but  that  if  the  action  is  brought  within  the  year,  and 
by  mistake  or  inadvertence  the  name  of  one  of  the  parents  is  omitted 
from  the  title,  the  same  may  be  amended  after  the  expiration  of  the 
year,  and  this  may  be  done  even  upon  the  trial,  or  in,  the  Supreme 
Court  upon  appeal.  It  seems  to  us  that  we  should  follow  the  Pennsyl- 
vania courts  in  the  interpretation  of  the  statute  of  that  state.  The 
case  is  stronger  for  the  plaintiff  than  those  cited,  because  the  complaint 
fully  conforms  to  the  statute.  It  avers  the  survivorship  of  both  par- 
ents, names  them,  and  alleges  that  they  are  the  persons  who  have  sus- 
tained and  are  entitled  to  the  damages. 

I  think  the  amendment  should  be  allowed.  The  relationship  and  in- 
terest of  the  mother,  as  already  stated  in  the  complaint,  is  not  a  new 
cause  of  action.  The  defense  will  be  the  same.  The  action  was  begun 
in  time.  As  a  joint  action,  one  of  the  parties  was  inadvertently  omit- 
ted from  the  title. 

The  order  appealed  from  should  be  reversed,  with  $10  costs  and 
disbursements,  and  the  motion  granted,  with  $10  costs.    All  concur. 


(88  Misc.  Rep.  667) 

EVANS  V.  TRIMBLE  et  aL 

(Supreme  Court,  Trial  Term,  Albany  County.    January,  1915.) 

1.  Wills  ^=s>166 — Pbobatb — Action  to  Vacate — Undue  Influence — Sum- 

CIENCT   of   EVIDBNOB. 

Evidence  in  an  action,  under  Code  Ciy.  Proa  §  2653a,  to  vacate  the 
probate  of  a  wUl  and  secure  an  adjudication  that  a  paper  of  a  later  date 
was  the  last  will  of  deceased,  held  insufficient  to  show  that  the  later  wUl 
was  procured  by  undue  influence. 

[Ed.  Note.— For  other  cases,  see  WUls,  Cent  Dig.  f§  421-437;  Dec. 
IMg.  «=»166.) 

2.  Wills  ^=>163 — Pkobatk— AcnoH  to  Vacatb— Undue  Ineluenoe — Mental 

INCAPAOITT — BUBDBN   OE  PBOOF. 

In  an  action,  under  Code  Civ.  Proc.  §  2653a,  to  vacate  the  probate  of  a 
will  and  secure  an  adjudication  that  a  second  wUl  was  the  last  will  of 
deceased,  the  burden  was  on  defendants  to  establish  their  contention  that 
the  second  will  was  the  result  of  mental  incapacity  or  undue  influence.     . 

[Ed.  Note.— For  other  cases,  «ee  Wills,  Cent  Dig.  |S  888-402;  Dec. 
Dig.  <g=»163.] 

C=»Por  other  cases  see  same  topio  A  KEY-NUMBER  in  all  Key-Numbered  Digests  &  Indexes 
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3.  Wills  «=»16a~ExECUTioN— -Undue  iNFLtTENcs— PsftstrnpnioN. 

That  testatrix's  busband,  a  lawyer,  at  her  suggestion,  prepared  a  will 
changing  the  disposition  of  her  property  in  his  favor,  as  compared  with 
a  former  will,  raised  no  presumption  of  undue  influence. 

[Bd.  Note.— For  other  cases,  see  Wills,  CJent.  Dig.  ff  388-402 ;  Dec.  Dig. 
<8=»163.] 

4.  Judgment  ^=»642 — Pbobate — Action  to  Vacatb — Judoubnt  of  Appkl- 

LATE  Court. 

In  an  action,  brought  under  Code  CIt.  Proc.  |  2653a,  to  vacate  a  de- 
cree admitting  a  will  to  probate  and  secure  an  adjudication  that  a  later 
will  was  the  last  will  of  deceased,  the  court  was  not  precluded,  by  the 
fact  that  the  decree  attacked  had  been  affirmed  by  the  Appellate  Divi- 
sion of  the  Supreme  Court,  from  rendering  judgment  for  plaintiff,  with 
direction  that  the  later  will  be  admitted  to  probate; 

[Ed.  Note. — For  other  cases,  see  Judgment,  Cent  Dig.  |  1156;  Dec 
Dig.  ^=>642.] 

Action  by  Charles  P.  Evans  against  Robert  Trimble,  individually 
and  as  executor  of  the  last  will  and  testament  of  Elizabeth  T.  Evans, 
deceased,  and  others,  to  vacate  the  probate  of  a  will.  Judgment  for 
plaintiff. 

Willis  E.  Heaton  and  Alvin  E.  Mambert,  both  of  Troy,  for  plaintiff. 
Ransom  H.  Gillet,  of  Albany  (P.  C.  Dugan,  of  Albany,  of  counsel), 
for  defendants. 

RUDD,  J.  [1]  On  June  17,  .1910,  Elizabeth  T.  Evans,  the  wife  of 
Charles  P.  Evans,  the  plaintiff,  executed  a  paper  which  has  been  ad- 
mitted to  probate  by  the  surrogate  of  Albany  county  as  the  last  will 
and  testament  of  Elizabeth  T.  Evans.  B^  the  decree  of  the  surrogate 
granting  probate  to  the  instrument  mentioned,  probate  was  denied  to 
a  paper  dated  March  19,  1912,  which  was  then  claimed  by  Charles  P. 
Evans,  who  is  the  plaintiff  in  this  actic«i,  to  be  the  last  will  and  testa- 
ment of  Elizabeth  T.  Evans. 

This  action  is  brought  under  section  2653a  of  the  Code  of  Civil 
Procedure,  in  which  judgment  is  asked  decreeing  that  the  instrument 
bearing  date  June  17,  1910,  be  adjudged  not  to  be  the  last  will  and 
testament,  and  that  the  probate  thereof  be  vacated,  and  asking  judg- 
ment that  the  paper  dated  March  19,  1912,  be  adjudged  and  decreed 
to  be  the  last  will  and  testament  of  Elizabeth  T.  Evans.  The  decree 
of  the  surrogate  admitting  to  probate  the  will  of  June  17,  1910,  was 
affirmed  upon  appeal  to  the  Appellate  Division  without  opinion.  158 
App.  Div.  894,  142  N.  Y.  Supp.  1117. 

This  action  was  tried  before  the  court  with  a  jury,  but  after  mo- 
tions had  been  made  by  the  respective  parties  asking  the  direction  of 
a  verdict  it  was  stipulated  by  the  counsel  that  the  questions  should 
be  taken  from  the  jury  for  the  court  to  decide,  and  therefore  the 
court  is  called  upon  to  dispose  of  the  questions  of  law  and  fact  here 
presented. 

There  is  no  serious  contention  but  that  each  of  these  papers  was 

.executed  by  Elizabeth  T.  Evans  with  all  the  formalities  required  by 

law.     The  surrogate  determined,  when  he  admitted  to  probate  the 

paper  dated  June  17,  1910,  that  the  will  of  1912  was  executed  with 

ig"->^TPnr  other  cases  see  same  topic  &  KEY-NUMBER  in  all  Key-Numbered  Digests  &  Indexes 
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the  formalities  required  by  the  statute  of  wills.  See  opinion  of  Sur- 
rogate Vanderzee.  The  question  really  to  be .  determined  is,  Which 
paper  is  the  last  will  and  testament? 

By  the  paper  of  March  19,  1912,  all  former  wills  are  revoked.  If 
this  paper  is  the  last  will  and  testament,  the  instrument  which  here- 
tofore has  been  admitted  to  probate  by  the  surrogate  of  Albany  coun- 
ty, of  course,  is  not  the  last  will  and  testament  of  Elizabeth  T;  Evans. 
Upon  the  trial,  in  accordance  with  the  provisions  of  section  2653a 
of  the  Code  of  Civil  Procedure,  a  prima  facie  case  was  made  on  the 
part  of  defendants  by  the  introduction  in  evidence  of  the  will  of  June 
17,  1910,  with  the  decree  admitting  the  same  to  probate.  If  the  will 
of  March  19,  1912,  was  properly  executed,  the  testatrix  having  suffi- 
cient mental  capacity  at  the  time,  and  she  was  not  under  restraint 
or  undue  influence,  then  the  probate  of  the  former  will  cannot  stand, 
and  the  will  of  March  19,  1912,  should  be  received  as  the  last  will  and 
testament  of  the  testatrix. 

[2]  The  proof  shows  that  the  will  of  March  19,  1912,  as  before 
stated,  was  signed  with  all  the  necessary  formalities.  The  burden  is 
upon  defendants  to  show  that  the  second  will  is  the  result  of  mental 
incapacity  or  undue  influence.  Chief  Judge  Cullen  said,  in  Matter  of 
Kindberg,  207  N.  Y.  228,  100  N.  E.  791 : 

^'Undue  Influence  is  an  affirmative  assault  on  the  vaUdity  of  a  will,  and 
the  burden  of  proof  does  not  shift,  but  remains  on  the  party  who  asserts 
its  existence." 

Undue  influence  here  is  asserted  by  the  defendants.  It  Is  that  upon 
which  the  defendants  mainly  rely.  While  the  defendants  contend  that 
by  reason  of  the  illness  of  testatrix  at  the  time  of  the  signing  of  the 
paper  dated  March  19,  1912,  she  was  not  qualified  or  competent  to 
make  a  last  will  and  testament,  still  the  main  contention  in  the  case 
is  that  of  undue  influence  of  her  husband,  who  was  a  lawyer,  and  who 
prepared  the  will  of  March  19,  1912,  in  which  a  change  was  made  in 
the  disposition  of  her  property,  as  compared  with  the  will  of  June 
17,  1910,  and  that,  because  such  change  or  disposition  of  the  property 
worked  in  the  favor  of  the  husband,  therefore,  and  because  of  these 
circumstances,  there  was  exerted  by  the  husband  upon  the  wife  an 
undue  influence,  resulting  in  a  restraint  upon  the  wife  so  that  the 
paper  of  March  19,  1912,  was  not  her  free  act. 

A  careful  reading  of  the  record,  a  studying  of  the  testimony  given 
by  the  witnesses,  and  a  careful  consideration  of  the  argument  pre- 
sented on  behalf  of  the  defendants,  fail  to  present  evidence  or  argu- 
ment based  upon  the  evidence  which  sustains  the  burden  which  the 
defendants  here  under  recent  adjudication  must  sustain.  There  is 
not  proof  of  fraud.  It  cannot  be  said  that  the  testatrix^s  illness  was 
of  such  a  nature  or  of  such  a  duration  as  to  have  affected  her  testa- 
mentary capacity.    There  is  no  proof  that  deception  was  exerted. 

The  testatrix  asked  her  neighbors  to  attend  at  a  subsequent  time 
when  she  expected  to  execute  a  will,  in  which  it  was  her  purpose  to 
make  some  changes,  evidently  referring  to  a  former  will  by  her  ex- 
ecuted. They  did  so  attend,  and  the  acts  of  signing  and  publication 
meet  the  requirements  of  the  law.    No  witnesses  were  called  by  the 
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defendant  with  a  view  of  sustaining  the  allegation  of  undue  influence 
or  coercion.  When  undue  influence  is  relied  upon  to  annul  testa- 
mentary disposition,  it  must  be  proved ;  it  cannot  be  presumed. 

[3]  We  cannot  be  led  to  find  a  presumption  of  undue  influence  by 
evidence  to  the  effect  that  the  plaintiff  in  this  case,  who  was  the  hus- 
band of  the  testatrix,  was  a  lawyer.  While  in  Matter  of  Gallup,  43 
App.  Div.  442,  60  N.  Y.  Supp.  140,  it  has  been  well  said,  "A  will  made 
by  a  client  in  favor  of  his  lawyer  is  viewed  with  great  suspicion  by 
the  courts,"  it  must  be  remembered  that  the  writer  of  that  statement 
was  considering  a  condition  which  arose  with  reference  to  the  disix)si- 
tion  of  property  by  a  testatrix  upwards  of  90  years  of  age,  who  had 
signed  a  codicil,  not  only  in  favor  of  her  lawyer,  but  really  in  favor 
of  a  lawyer  who  was  in  fact  almost  professionally  a  stranger  to  her. 

Where  the  lawyer  happens  to  be  the  husband,  who  had  not  only 
drawn  the  will  now  presented  in  this  action  for  probate,  but  also  the 
prior  instrument  of  June  17,  1910,  and  who  evidently  drafted  a  new 
proposed  will  in  accordance  with  some  expressed  wish  of  testatrix,  as 
indicated  by  her  statement  to  the  witness  Callan,  which  was  to  effect  a 
change  in  her  previous  will,  he  does  not  bear  that  relation  of  a  lawyer 
to  a  client  which  is  contemplated  in  the  expressions  of  the  court  to 
which  reference  is  made  in  the  Gallup  Case. 

The  testatrix  was  a  woman  who  had  for  many  years  been  engaged  in 
business.  She  was  58  years  of  age.  She  was  up  to  her  last  illness  a 
woman  of  ordinary  vigor,  and  the  will  prepared  by  her  husband  was 
evidently  prepared  as  the  result  of  a  suggestion  from  her.  The  trans- 
action between  the  testatrix  and  her  husband,  who  was  a  lawyer,  does 
not  raise  a  presumption  of  invalidity ;  in  fact,  the  court  has  said  in  the 
Kindberg  Case : 

'*The  rale  that  a  transaction  between  an  attorney  and  client  conferring  a 
benefit  or  advantage  on  the  fornier  is  presumptively  invalid,  and  the  burden 
of  relieving  himself  from  that  presumption  rests  on  the  attorney,  is  confined 
to  transactions  or  gifts  inter  vivos,  and  does  not  apply  in  all  strictness  to  a 
gift  by  wni." 

It  is  quite  plain  from  the  testimony  that  when  the  testatrix  told  the 
witness  Callan,  the  night  before  she  signed  the  paper,  that  she  was  to 
make  a  new  will,  that  the  will  must  have  been  prepared  at  that  time, 
and  there  was  no  such  change  in  the  testamentary  disposition  of  the 
property  of  testatrix  as  to  arouse  any  great  suspicion  that  the  paper 
was  not  the  will  of  testatrix,  but  was  really  that  of  somebody  else 

[4]  While  this  court  hesitates  to  overrule  the  determination  of  the 
surrogate  of  Albany  county,  still  the  provisions  of  the  Code  under 
which  this  action  is  tried  grant  to  the  parties  the  opportunity  of  a  sec- 
ond trial,  and  in  that  trial  the  court  must  reach  only  that  determination 
which  the  record  justifies,  irrespective  of  what  other  determination 
may  have  been  reached  by  some  other  court. 

The  defendants  here  contend  that  the  determination  by  the  Appel- 
late Division,  confirming  the  decree  of  the  surrogate  admitting  to  pro- 
bate the  will  of  June  17,  1910,  is  stare  decisis.  We  do  not  understand 
that  that  rule  here  applies.  The  doctrine,  which  sometimes  is  called  the 
"doctrine  of  precedents/'  is  firmly  established  in  the  law.    We  should 
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adhere  to  decided  cases  and  settled  principles,  and  we  should  not  dis- 
turb matters  which  have  been  established  by  judicial  determination. 

That  is  not  this  case.  While  it  has  been  determined  by  a  court  hav- 
ing jurisdiction  that  the  will  of  June  17,  1910,  is  the  last  will  and  testa- 
ment of  Elizabeth  T.  Evans,  at  the  same  time  under  our  law  as  it  was 
before  the  enactment  of  the  Surrogate's  Code  there  is  given  another 
method,  not  exactly  of  review,  but  of  trying  out  before  a  court  and  a 
jury,  other  than  the  probate  court,  the  questions  which  are  made  of 
issue  by  the  allegations  of  the  parties.  That  trial  has  here  been  had, 
and  under  the  rules  which  govern  there  is  not  in  the  opinion  of  this 
court  sufficient  in  the  record  to  enable  the  court  to  find  that  the  instru- 
ment of  March  19,  1912,  which  was  signed  in  the  presence  of  two  sub- 
scribing witnesses,  and  stated  by  the  testatrix  Elizabeth  T.  Evans  to  be 
her  last  will  and  testament,  was  so  signed  by  her,  or  made  by  her,  as 
the  result  of  coercion  or  undue  influence  exercised  upon  her  by  any- 
body, nor  is  there  sufficient  in  the  record  to  enable  this  court  to  deter- 
mine that  she  was  not,  at  the  time  she  subscribed  her  name  to  the  in- 
stnunent  in  question,  of  sufficient  mental  capacity  to  make  a  last  will. 

Findings  of  fact  and  conclusions  of  law  in  accordance  with  this 
memorandum,  directing  the  admission  to  probate  of  the  will  of  March 
19,  1912,  may  be  prepared. 

Judgment  accordingly. 


ABRAMOWITZ  v.  SCHLESSINGER. 

(Supreme  Court,  Appellate  Term,  First  Department    March  29,  1915.) 

Landlord  and  Tenant  ^=>164 — Injubhcs  to  Tenant — LiABiLmr  or  Land- 
lord. 

Where  a  tenant  was  Injured  by  a  fall  of  plaster  from  the  ceUing,  due 
to  a  defect  In  the  roof  which  allowed  water  to  leak  in,  the  landlord,  hav- 
ing been  seasonably  notified  of  the  defect,  is  liable. 

[Ed.  Note, — For  other  cases,  see  Landlord  and  Tenant,  Cent  Dig.  If 
630-637,  639,  641 ;    Dec.  Dig.  «=>164.] 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Second  Dis- 
trict. 

Action  by  Fannie  Abramowitz  against  Adolph  Schlessingcr.  From 
a  judgment  for  defendant,  plaintiff  appeals.    Reversed  and  remanded. 

Argued  February  term,  1915,  before  GUY,  PENDLETON,  and 
SHEARN,  JJ. 

Lester  W.  Eisenberg,  of  New  York  City,  for  appellant. 
Amos  H.  Stephens,  of  New  York  City  (Samuel  L.  Sargent,  of  New 
York  City,  of  counsel),  for  respondent. 

SHEARN,  J.  Plaintiff  was  a  tenant  in  defendant's  premises,  oc- 
cupying a  part  of  the  top  floor.  The  testimony  in  her  behalf  showed 
that  on  March  8,  1914,  while  she  was  in  bed  asleep,  a  piece  of  plaster 
from  the  ceiling  fell,  striking  her  on  the  left  side  of  the  head ;  that 
there  was  melting  snow  on  the  roof ;  that  previous  to  the  accident  wa- 
ter had  leaked  through  the  roof;   that  she  had  several  times  called 

^=»For  other  cases  see  same  topic  a  KEY>NUMBBR  in  all  Key-Numbered  Digests  ft  Indexes 
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the  attention  of  the  jariitress  to  this ;  and  that  the  jaiiitress  had  said 
that  she  would  tell  the  defendant  landlord.  Another  tenant  on  the 
top  floor,  one  Klein,  testified  that  three  or  four  weeks  before  the  ac- 
cident he  had  notified  the  janitress  that — 

'*  'it  1b  leaking  in,  and  an  accident  can  happen,'  and  it  did  fall  down  on  me, 
but  I  did  not  do  anytliing.  The  janitress  said  she  would  Inform  the  land- 
lord.   Before  the  accident,  the  whole  ceiling  from  the  hallway  fell  down." 

The  defendant  testified  that  the  roof  was  repaired  in  January,  1914, 
and  in  July,  1913.  The  janitress  testified,  on  behalf  of  the  defend- 
ant, that  two  months  prior  to  the  accident  plaintiff  had  complained 
of  the  conditions,  and  that  the  janitress  had  spoken  to  the  landlord, 
who  sent  a  man  "to  fix  it";  that  the  man  repaired  the  roof;  that 
afterwards,  and  prior  to  the  accident,  the  plaintiff  spoke  to  her  again ; 
that  "when  the  water  came  down  she  told  me.  and  the  landlord  sent 
the  same  man  to  have  the  roof  fixed";  that  no  water  was  leaking 
through  the  ceiling  at  7  o'clock  in  the  morning  of  the  day  of  the  ac- 
cident; that  there  was  a  little  snow  on  the  roof  the  day  before  the 
accident,  but  it  did  not  melt;  and,  finally,  that  she  remembered  the 
time  when  the  ceiling  in  the  hall  fell  down  on  the  top  floor,  to  which 
the  witness  Klein  testified,  and  that  Klein  had  said  that  the  ceiling  had 
fallen  down. 

Upon  this  evidence  the  plaintiff  was  entitled  to  recover,  for  she  had 
given  proof  sufficient  for  a  finding  that  the  ceiling  fell  because  of 
water  leaking  through  it,  due  to  a  defect  in  the  roof  and  reasonable 
notice  to  the  landlord  of  the  defect.  It  is  not  necessary,  as  defend- 
ant's argument  in  effect  assumes,  to  produce  an  eyewitness  to  testify 
that  water  was  observed  leaking  through  a  defective  place  in  the 
roof.  When  water  leaks  through  a  ceiling  above  the  top  floor  of  a 
dwelling  and  immediately  under  the  roof,  it  is  not  a  violent  inference 
to  draw  that  the  water  leaked  through  the  roof. 

The  case  of  Boden  v.  Scholtz,  101  App.  Div.  1,  91  N.  Y.  Supp. 
437,  is  no  authority  to  the  contrary,  for  in  that  case  there  was  no  evi- 
dence whatever  given  establishing  either  that  the  fall  of  the  ceiling 
resulted  from  a  defective  condition  in  the  roof  or  notice  to  the  de- 
fendant. The  situation  would  be  quite  different  if  the  premises  oc- 
cupied were  not  on  the  top  floor  immediately  under  the  roof. 

Judgment  reversed,  and  new  trial  ordered,  with  costs  to  appellant  to 
abide  the  event.    All  concur. 


BROOKLYN  BANK  IN  THE  CITY  OF  NEW  YORK  v.  BOROUGH  BANK 

OF  BROOKLYN. 

(Supreme  Court,  Appellate  Division,  Second  Department     March  2d,  1915.) 

Bonds  ^=»S4 — Sale — Repurchase — Pledge. 

Where  defendant  bank  delivered  to  plaintiff  bank  certain  bonds  in  pay- 
ment of  plaintiff's  deposit,  with  an  agreement  that  it  would  buy  back 
the  bonds  at  par  and  accrued  interest  on  specified  dates,  plaintiff  In  the 
meantime  having  the  right  to  soil  the  bonds,  a  pledge  of  the  bonds  as 
secuiity  to  a  trust  company,  which  knew  oD  the  contract  with  defend- 

^::;»For  other  cases  see  same  topic  &  KEY>NUMBfiR  in  all  Key -Numbered  Digests  ft  Indexes 
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ant  and  beld  the  bonds  subject  thereto,  and  at  the  time  for  repurchaBe 
delivered  the  bonds  to  plaintiff  to  be  tendered  to  defendant,  did  not  pre- 
vent the  bonds  from  being  held  at  all  times  for  the  defendant,  and  it  is 
liable  for  the  agreed  price. 

[Ek).  Note.— For  other  cases,  see  Bonds,  Cent  Dig.  ||  88-d9;   Dec.  Dig. 
«3>84.] 

Appeal  from  Trial  Term,  Kings  County. 

Action  by  the  Brooklyn  Bank  in  the  City  of  New  York  against  the 
Bosough  Bank  of  Brooklyn.  Judgment  for  the  plaintiff,  and  defendant 
appeals.    Affirmed. 

Argued  before  JENKS,  P.  J.,  and  BURR,  THOMAS,  RICH,  and 
PUTNAM,  JJ. 

Vincent  L.  Leibell,  of  New  York  City,  for  appellant. 
William  W.  Taylor,  of  New  York  City,  for  respondent 

PUTNAM,  J.  This  action  was  for  the  purchase  price  of  $100,000, 
the  par  value  of  certain  gold  debenture  bonds  of  the  Island  Cities  Real 
Estate  Company,  and  interest.  In  April,  1909,  the  Borough  Bank,  in 
partial  settlement  of  its  liability  for  plaintiff's  deposits  made  with  itself, 
handed  to  plaintiff  these  $100,000  in  bonds,  upon  condition  that  the 
Borough  Bank  should  repurchase  these  securities  at  par  and  accrued 
interest,  taking  back  $25,000  thereof  on  April  13,  1911,  and  the  remain- 
ing $75,000  on  April  13,  1912.  In  making  this  agreement  the  plaintiff, 
by  the  terms  of  a  letter  from  its  president,  expressly  reserved  a  right 
to  sell  the  bonds  at  any  time.  Before  the  dates  for  repurchase,  the 
superintendent  of  banks  of  the  state  of  New  York  had  taken  possession 
of  the  Borough  Bank. 

The  complaint  averred,  and  the  proofs  showed,  that  on  these  dates 
the  respective  amounts  of  these  bonds  had  been  tendered  to  the  superin- 
tendent of  banks  for  the  defendant,  with  demands  for  the  price  and 
accrued  interest,  which  had  been  refused.  On  the  trial,  however,  it  " 
appeared  that  in  January,  1911,  before  this  first  tender,  the  plaintiff  had 
turned  over  alL  its  assets  including  these  bonds,  and  all  its  property  real 
and  personal,  to  the  Metropolitan  Trust  Company  as  security  for  $025,- 
000  to  be  loaned  plaintiff  to  pay  off  plaintiff's  depositors  and  liquidate 
its  other  obligations.  By  this  transfer  the  Trust  Company  had  been 
empowered  to  make  any  and  all  sales,  assignments,  transfers,  and  con- 
veyances of  the  assigned  property.  This  advance  was  to  be  repaid 
August  12,  1912.  It  was  then  renewed  a  year  longer;  after  that  it 
was  agreed  that  this  indebtedness  to  the  Trust  Company  should  run 
as  a  past-due  loan.  It  was  shown  upon  the  trial  that  the  bonds,  the 
subject  of  the  present  suit,  were  still  held  by  the  Metropolitan  Trust 
Company  under  these  agreements.  The  bonds  were  produced  in  court 
and  tendered  upon  the  trial.  Defendant  offered  no  testimony.  Both 
sides  uniting  in  asking  a  direction,  the  learned  court  instructed  the 
jury  to  find  for  the  plaintiff  for  $105,250. 

It  cannot  be  doubted  that  during  the  original  stage  of  these  negotia- 
tions, and  before  the  tenders,  the  plaintiff  had  a  power  of  sale,  which, 
if  exercised,  might  have  put  it  out  of  its  power  to  tender  all  these 

^=:»For  other  cams  see  same  topic  &  KEY-NUMBBR  In  all  Key-Numbered  Digests  &  Indexes 
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bonds.  However,  upon  these  bonds  being  tendered,  and  the  remedy 
elected  to  hold  the  Borough  Bank  for  the  full  purchase  price,  and  not 
merely  for  loss  by  a  resale,  the  vendor  took  a  different  position.  We 
are  referred  to  the  received  doctrine  applicable  to  such  a  tender  of  per- 
sonal property,  that  to  maintain  the  right  to  recover  the  entire  price  the 
vendor  is  required  to  hold  the  articles,  not  for  itself,  but  as  a  bailee  for 
the  purchaser.  In  that  way  the  future  risks  of  the  securities  and  the 
depreciation  they  may  suffer  are  transferred  to  the  vendee.  Slinger- 
land  V.  Morse,  8  Johns.  474,  478.  The  arrangement  with  the  Metro- 
politan Trust  Company  comprised  all  plaintiff's  available  assets,  which 
were  subjected  to  a  first  lien  for  the  sum  the  Trust  Company  advanced. 
Thereby  the  lien  of  the  Trust  Company  extended  to  the  rights  of  plain- 
tiff under  this  contract;  as  such  lienor  and  partial  successor  in  inter- 
est, the  Trust  Company  could  properly  hand  over  the  bonds  to  it  to 
make  the  original  tenders,  and  then  to  make  good  such  tenders  by  the 
bonds  being  proffered  in  court.  Merely  continuing  the  lien  of  the 
Trust  Company  worked  no  injustice  to  the  defendant  The  lien  and 
Trust  Company  interest  were  always  subject  to  defendant's  call,  and, 
so  far  as  appears,  the  bonds  continued  to  be  held  by  the  plaintiff  and  by 
the  Trust  Company  for  the  defendant.  Granted  that  after  such  original 
tenders  a  new  and  distinct  hypothecation  to  an  innocent  holder  would 
have  been  against  the  vendor's  duty,  no  such  situation  has  here  arisen. 
Defendant's  obligation  was  subject  to  plaintiff's  right  of  sale.  It  there- 
fore cannot  object  to  the  Metropolitan  Trust  Company  coming  into 
the  matter  in  the  position  of  a  lienor.  After  these  tenders,  the  bonds 
were  not  exposed  to  new  and  different  hazards.  I  think  defendant  has 
no  ground  to  say  that  such  a  lien,  in  which  the  lienor  always  admitted 
defendant's  rights,  has  in  any  way  discharged  its  obligation  to  repur- 
chase them. 

The  other  points  urged  in  the  able  brief  for  the  appellant  establish 
no  ground  to  interfere  with  the  verdict  as  directed. 

Hence  I  advise  that  the  judgment  and  order  be  afHrmed,  with  costs. 
All  concur. 


WILLIAMS  ▼.  TRECARTIN  et  aL 
{Supreme  Court,  Appellate  Division,  Second  Department    March  26,  1915.) 

1.  Master  and  Servant  ^=»121 — Injubuss  to  EbcplotA  of  Scbvkdobe — liiA- 

JtlLlTY. 

S|;eyedores  have  no  general  duty  to  guard,  light,  or  give  warnings  as  te 
underdeck  hatchways  where  their  men  are  not  working,  and  especially 
on  decks  where  no  cargo  operations  are  going  on. 

[Ed.  Note. — For  other  cases,  see  Master  and  Si^rvaiit,  Cent.  Dig.  §§  228- 
231;    Dec.  Dig.  «8=»121.] 

2.  Shipping  ^=>84 — Injdbibs  to  BuplotI  o»  Stbvedobb — LiABniiTT. 

Shipowners  have  no  general  duty  to  guard,  light,  or  give  warnings  a& 
to  underdeck  hatchways  where  their  men  are  not  working,  unless  the 
opening  is  so  near  the  work  or  path  of  an  employe's  duty  as  to  call  for 
special  precautions. 

[Ed.  Note.— For  other  cases,  see  Shipping,  Cent.  Dig.  §§  342,  34&-351 ; 
Dec.  Dig.  «=5>84.] 
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«.  MAsnrfB  AND  Sebvam  e=>234— Injubt  xo  Employ^  of  Stevedore— Co n- 

TWBX7T0BT   NEGLIGENCE. 

Where  plaintiff  longshoreman,  employed  by  a  slevedore  to  break  cargo, 
whlJe  walking  along  the  deck  below  where  he  had  been  working  to  get 
a  d^ink  of  water,  fell  down  ah  open  hatchway,  his  employer  was  not 
liable  on  account  of  the  plaintiff's  contributory  negligence;  he,  having 
been  employed  for  some  years  as  longshoreman,  being  chargeable  with 
notice  that  liatchways  in  nnderdecks  are  generally  left  open  while  the 
ship  is  in  port,  and  t!ie  darkness  of  the  lo^er  deck  being  obvious  to  him. 

[Ed.  Note. — For  other  cases,  see  Master  and  Servant,  Cent.  Dig.  $i  C48- 
680.  706-709;  Dec.  Dig.  <g=>234.] 

Appeal  from  Trial  Term,  Kings  County. 

Action  by  Lewis  Williams  against  James  W.  Trecartin  and  Solon 
E.  Turner.  Judgment  for  plaintiff,  and  defendant  Turner  appeals. 
Reversed. 

Argued  before  JENKS,  P.  J.,  and  THOMAS,  CARR,  STAPLE^ 
TON,  and  PUTNAM,  JJ. 

James  J.  Mahoney,  of  New  York  City  (F.  Wright  Moxley,  of  New 
York  City,  on  the  brief),  for  appellant. 

William  Adams  Robinson,  of  Brooklyn,  for  respondent. 

PER  CURIAM.  Plaintiff  has  a  judgment  for  personal  injuries 
against  defendant  Turner,  who  was  a  member  of  a  stevedoring  firm 
which  had  contracted  to  discharge  cargo  from  the  steamship  Mas- 
sachusetts at  the  foot  of  Fortieth  street,  Brooklyn.  As  one  of  the 
longshoremen  in  defendant's  employ,  plaintiff  had  been  working  on 
.the  dock  up  to  6  p.  m.,  when  he  was  ordered  on  board  the  ship  to 
drive  the  winch  at  hatch  No.  4.  At  this  time  three  hatches  (Nos.  1, 
2,  and  4)  were  working,  with  separate  gangs  at  each  hatch.  These 
hatches  were  estimated  to  measure  about  12x15  feet  in  size,  and  were 
about  12  feet  apart.  Cargo  from  hatch  No.  4  was  coming  up  from 
the  lower  between-deck ;  that  is,  the  second  deck  beneath  the  top  or 
weather  deck.  No  work  went  on  from  hatch  3,  which  was  closed 
over  on  the  top  deck  and  half  closed  in  the  upper  between-deck,  in 
which  it  is  questioned  if  any  cargo  was  carried.  In  this  deck  the  after 
section  of  hatch  3  had  the  covers  on,  leaving  the  fore  section  (about 
6  feet  fore  and  aft)  open  and  uncovered.  The  coamings  of  these 
'tween-deck  hatches  were  only  about  3  inches  high.  In  each  hatchway, 
Xo.  4  and  No.  2,  where  the  work  was  going  on,  a  cluster  of  electric 
lights  was  hung  about  a  foot  and  a  half  beneath  the  top  deck.  The 
testimony  was  that  they  were  poor,  sometimes  went  out,  and,  being 
to  light  the  hatchways  where  the  drafts  went  up,  were  turned  inward 
toward  the  hatch  openings,  and  away  from  hatch  No.  3. 

Between  9  and  10  p.  m.  plaintiff  left  his  work  at  the  winch  at  No. 
4  hatch,  as  he  states,  to  get  a  drink.  It  seems  that  the  men  took  wa- 
ter from  the  dock,  and  often  had  a  pail  down  in  the  hatchways  where 
the  harder  work  went  on.  Plaintiff  started  to  go  for  water  down  in 
hatch  No.  2.  He,  of  course,  could  walk  along  the  top  deck  forward 
to  hatch  No.  2,  and  go  down  by  that  hatch  ladder.  He  testified  that 
there  were  different  objects  on  the  top  deck  that  might  impede  him; 
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also  that  the  top  deck  was  not  well  lighted.  So  he  went  down  the  lad- 
der at  hatch  No.  4  into  this  upper  between-deck,  and,  walking  for- 
ward, reached  hatch  3,  stepped  on  it,  and  walked  on,  and  right  into 
the  opening  at  the  fore  section,  falling  down  into  the  ship's  hold. 
There  was  no  testimony  that  any  drinking  water  was  then  down  in 
hatchway  No.  2,  that  defendants  had  exercised  any  control  over  hatch 
No.  3,  or  had  any  reason  to  suppose  that  plaintiff's  duties  would  take 
him  about  this  hatchway  in  the  night. 

[1,2]  Stevedores  have  no  general  duty  to  guard,  light,  or  give  warn- 
ings as  to  underdeck  hatchways,  where  their  men  are  not  working, 
especially  in  decks  where  no  cargo  operations  are  going  on.  Indeed, 
the  shipowner  himself  is  not  under  such  a  duty,  unless  the  opening  is 
so  near  the  work,  or  the  path  of  an  employe's  duty,  as  to  call  for 
special  precautions.  Andersen  v.  New  York  &  Cuba  M.  S.  Co.,  13 
App.  Div.  218,  43  N.  Y.  Supp.  213.  In  like  manner,  a  trapdoor  in  a 
building,  when  left  open,  is  no  breach  of  duty  towards  an  employe, 
who,  knowing  where  it  was,  also  knew  that  it  was  likely  to  be  opened. 
Young  V.  Miller,  167  Mass.  224,  45  N.  E.  628.  A  contracting  steve- 
dore, like  these  defendants,  has  no  control  of  the  parts  of  the  ship 
in  which  his  work  does  not  lie. 

[3]  Plaintiff  had  worked  several  years  as  longshoreman.  During 
1906  he  had  been  employed  by  the  Ward  Line,  and  since  that  for  dif- 
ferent contracting  stevedores.  He  was  therefore  chargeable  with  no- 
tice that  the  hatchways  in  the  underdecks  are  generally  left  open  while 
the  ship  is  in  port.  Andersen  v.  New  York  &  Cuba  M.  S.  Co.,  supra. 
See  The  Saratoga  (D.  C.)  87  Fed.  349,  and  cases  cited.  The  darkness 
in  this  between-deck  was  obvious  to  the  plaintiff  from  the  fact  that 
the  ship's  lights  there  were  each  directed  into  the  hatchway  being 
worked.  No  breach  of  duty  by  the  defendants  appears  (Droge  v. 
Robins  Co.,  123  App.  Div.  537,  108  N.  Y.  Supp.  457),  and,  on  the 
facts  now  shown,  plaintiff  was  himself  negligent. 

Hence  the  judgment  should  be  reversed  on  the  law  and  on  the  facts, 
and  a  new  trial  granted ;  costs  to  abide  the  event. 


MOOREHEAD  v.  REALTY  ASSOCIATES. 
(Supreme  Court,  Appellate  Division,  Second  Department     March  19,  1915.) 

Contracts  $=»131 — LEGALrrr — Public  Polict — Bbokebaoe  Conteact. 

Where  plaintiff  reported  defendant's  property  for  assessment,  and, 
pending  defendant's  protest  and  hearing  thereon,  went  to  its  tenant  and 
tried  to  secure  an  offer  to  buy  it  at  its  assessment  valuation,  and  there- 
after recommended  a  reduction  in  such  valuation,  which  was  adopted, 
and  then  obtained  alleged  authority  from  defendant's  officers  to  nego- 
tiate a  salei  of  the  property  on  fixed  terms,  the  brokerage  contract,  if 
any,  arose  from  plaintiff's  activities  ex  colore  officii,  and  was  invalid  as 
against  public  policy. 

[Ed.  Note.— For  other  cases,  see  Contracts,  Cent.  Dig.  |§  594-607;  Dec. 
Dig.  <g=>131.] ^ 
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Appeal  from  Trial  Term,  Kings  County. 

Action  by  Thomas  A.  Moorehead  against  the  Realty  Associates. 
From  a  judgment  dismissing  his  complaint,  plaintiff  appeals.  Af- 
firmed. 

Argued  before  JENKS,  P.  J.,  and  THOMAS,  CARR,  STAPLE- 
TON,  and  PUTNAM,  JJ. 

Henry  L.  Scheuerman,  of  New  York  City,  for  appellant. 
Henry  M.  Dater,  of  Brooklyn  (Jay  S.  Jones  and  Edward  J.  Fanning, 
both  of  Brooklyn,  on  the  brief),  for  respondent. 

CARR,  J.  The  plaintiff  brought  an  action  against  the  defend- 
ant to  recover  the  sum  of  $8,700,  with  interest,  as  commissions 
alleged  to  have  been  earned  by  him  as  a  broker  in  procuring  a  pur- 
chaser for  real  property  owned  by  defendant.  The  complaint  was  dis- 
missed at  the  close  of  plaintiff's  proofs. 

The  defendant  owned  a  piece  of  property  on  Fulton  street,  near 
Flatbush  avenue,  which  was  occupied  by  the  Woolworth  Company  as 
a  tenant.  The  plaintiff  was  a  deputy  tax  commissioner  in  the  borough 
of  Brooklyn,  and  the  property  in  question  was  within  the  district  as- 
signed to  him  for  the  performance  of  his  official  duties  as  a  public  of- 
ficer. He  reported  to  the  board  of  tax  commissioners  that  the  property 
should  be  assessed  at  the  sum  of  $870,000  for  the  purposes  of  gen- 
eral taxation,  and  it  was  assessed  for  such  purposes  at  the  valuation 
reported.  The  defendant  protested  against  this  assessment,  and 
claimed  that  the  property  in  question,  land  and  buildings,  was  worth 
considerably  less  money.  A  hearing  was  had  before  the  tax  commis- 
sioners, as  provided  by  statute.  Decision  was  reserved.  In  the  mean- 
time the  plaintiff  went  to  the  tenant  of  the  building,  the  Woolworth 
Company,  and  endeavored  to  secure  an  offer  from  that  corporation  to 
buy  the  property  in  question  at  the  valuation  which  he  had  reported 
officially  for  assessment.  One  of  the  individuals  connected  with  the 
Woolworth  Company  stated  to  plaintiff  that  he  was  willing  to  make 
an  offer  to  buy  the  property,  but  that  his  corporation  itself  was  not 
interested,  and  that  negotiations  as  to  a  sale  were  then  going  on.  Short* 
ly  thereafter  the  plaintiff  again  reported  to  the  tax  commissioners,  rec- 
ommending a  reduction  in  the  assessed  valuation  to  the  sum  of  $849,- 
000.  His  recommendation  was  adopted,  and  the  original  assessment 
reduced.  After  this,  he  went  to  a  Mr.  Greve,  an  officer  of  the  defend- 
ant corporation,  and  likewise  to  Mr.  Bailey,  an  officer  of  the  same  cor- 
poration, and,  as  he  claims,  he  obtained  from  them  authority  to  ne- 
gotiate a  sale  of  the  property  in  question  if  he  could  produce  a  proper 
purchaser  at  the  terms  fixed.  Apparently  he  produced  a  willing  pur- 
chaser, whose  name  was  Griffin,  to  call  on  Bailey  to  buy  the  property, 
but  Bailey  declined  to  consider  the  matter  at  all.  Thereupon  this  ac- 
tion was  brought.  Griffin  represented  the  individual  sought  out  by  the 
plaintiff. 

The  theory  of  the  trial  court  in  dismissing  the  complaint  was  that 
the  alleged  contract  of  employment  between  plaintiff  and  defendant 
was  against  public  policy,  and  should  not  be  enforced  by  the  courts. 
No  opinion  was  written  below,  but  there  is  an  interesting,  and  to  us 
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a  satisfactory,  statement  of  the  trial  court's  position  in  the  colloquy 
».hat  arose  on  the  motion  to  dismiss.  If  there  was  any  contract  of 
brokerage  between  the  parties,  it  was  one  that  arose  from  the  plaintiff's 
activities  ex  colore  officii.  He  held  a  quasi  judicial  office.  As  a  dep- 
uty tax  commissioner,  within  his  assigned  district,  he  was  a  person  of 
official  power  and  importance.  We  must  view  the  world  as  it  is,  and 
the  common  law  has  always  been  keen  to  see  human  nature,  without 
glamour  or  apotheosis.  The  plaintiff  injected  himself  between  the  de- 
fendant and  its  tenants,  let  us  grant,  through  official  zeal  and  without 
any  then  idea  of  personal  gain.  But  the  result  of  his  conduct  was  that 
he  found  that  the  defendant  might  sell  the  property  for  the  amount  of 
the  original  assessment.  Yet,  with  this  knowledge,  he  recommended  to 
his  official  superiors  a  reduction  of  the  assessment  in  a  substantial 
amount.  Then  he  went  to  the  owner,  no  longer  as  a  public  officer,  as 
he  says,  but  as  a  private  individual,  after  the  assessment  had  been  fixed, 
and  sought  employment  from  the  owner  in  regard  to  the  very  prop- 
erty as  to  which  he  had  just  acted  officially  and  as  to  which  he  might 
act  again  officially.  While  he  may  have  gone  as  an  individual,  yet  the 
panoply  of  his  public  office  went  with  him.  The  rules  which  con- 
trol the  courts  in  declaring  contracts  void  as  against  public  policy 
are  necessarily  loosely  defined.  Every  case  is  one  unto  itself.  As 
to  public  officers,  the  courts  will  not  enforce  contracts  between  them 
and  private  individuals  which  have  been  brought  about  ex  colore  of- 
ficii, and -which  are  of  such  a  nature,  however  brought  about,  that 
tends  to  interfere  with  the  absolute  duty  of  the  officer  to  his  official 
trust,  then  or  thereafter.  We  think  this  contract  of  brokerage  falls 
within  the  scope  of  this  rule  of  law. 
The  judgment  is  unanimously  affirmed,  with  costs. 


(166  App.  Dlv.  557) 

PILLMORB  et  al.  v.  WALSWORTH  et  al. 

(Supreme  CJourt,  Appellate  Division,  Fourth  Department     March  10,  1015.) 

1.  MOBTOAOBS    €=>127 — CONSTBUCTION. 

Where  one  of  two  tenants  in  common  conveyed  his  interest  to  the 
other,  and  the  grantee  thereafter  gave  the  grantor  a  mortgage  on  all  that 
parcel  of  land  situated,  etc.,  "being  the  same  premises**  conveyed  by  the 
grantor  to  the  grantee,  the  mortgage  applied  only  to  the  half  interest 
originally  conveyed,  particularly  as  the  security  was  sufficient. 

[Ed.  Note.— For  other  cases,  see  Mortgages,  Oent  Dig.  §  249;  Dec.  Dig. 
«=>127.] 

2.  Estoppel  ^=994 — Equitable  Estoppel — How  Abising. 

Where  a  mortgage  on  an  undivided  half  of  a  parcel  of  land  was  fore- 
closed, the  failure  of  the  owner  of  the  fee  of  the  other  half  who  was 
present  at  the  sale,  where  it  was  sought  to  sell  the  whole  parcel,  to  assert 
his  title,  does  not  estop  him  from  afterwards  asserting  it 

[Ed.  Note.— For  other  cases,  see  Estoppel,  Cent  Dig.  §§  245-247,  276- 
284 ;    Dec.  Dig.  <S=»94.] 

8.  Estoppel  <®=»98 — Equitable  Estoppel — How  Abisino. 

The  owner  of  land  mortgaged  an  undivided  half  interest  therein. 
Thereafter  the  mortgage  was  foreclosed,  the  whole  tract  purporting  to  be 
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sold.    The  widow  of  the  mortgagor  accepted  a  portion  of  the  mirplas  in 
lieu  of  dower.    Held,  that  her  act  did  not  estop  the  owner  of  the  fee  of 
the  other  half  of  the  premises  from  asserting  his  title. 
[Ed.  Note.--For  other  cases,  see  Bst<H»Pel,  Gent  Dig.  |  290;   Dec.  Dig. 

4.  Dower  ^=»50 — Equitablb  Estopfex  to  Assebt. 

As  the  widow  accepted  the  money  in  lieu  of  her  dower  **\n  the  prem- 
ises sold/'  there  was  no  estoppel  barring  her  from  asserting  her  dower  in 
the  other  half  of  the  premises. 

[Ed.  Note.— For  other  cases,  see  Dower,  Cent  Dig.  |  90;    Dec.  Dig. 

Ik  JaniciAL  Sales  ^=»50 — ^Pubchasebs— Noticil 

A  purchaser  at  a  Judicial  sale  is  charged  with  notice  of  whatever  an 
examination  of  the  record  title  would  reveal. 

[Bd.  Note.— For  other  cases,  see  Judicial  Sales,  Cent  Dig.  ||  90-94,  96; 
Dec.  Dig.  «=5>60.] 

Kruse,  P.  J.,  dissenting. 

Appeal  from  Equity  Term,  Oneida  County. 

Action  by  Charles  Pillmore  and  others  against  Lavina  E.  Walsworth, 
impleaded  with  others.  From  a  judgment  for  defendant  named,  plain- 
ti  ff s  appeal.    Affirmed. 

Argued  before  KRUSE,  P.  J.,  and  ROBSON,  FOOTE,  LAM- 
BERT, and  MERRELL,  JJ. 

Ward  J.  Cagwin,  of  Rome,  for  appellants. 
E.  L.  O'Donnell,  of  Rome,  for  respondent. 

ROBSON,  J.  The  action  is  brought  to  determine  the  rights  and  in- 
terests of  the  parties  in  and  to  a  fund  of  upwards  of  $2,700,  depos- 
ited by  the  state  of  New  York  with  the  Albany  Trust  Company,  which 
is  one  of  the  defendants,  being  the  amount  of  an  agreed  award  and 
compensation  for  the  taking  by  the  state  of  New  York  for  canal  pur- 
poses of  certain  lands  and  premises  in  the  town  of  Lee  and  county 
of  Oneida.  The  interests  of  the  parties  to  this  action  in  the  fund  and 
their  several  rights  to  share  therein  are  determined  by  ascertaining 
what  interests  tihey  severally  had  in  the  appropriated  premises  at  the 
time  the  appropriation  was  made,  except  as  those  rights  have  been 
changed  by  subsequent  agreement. 

The  property  in  question  was  known  and  referred  to  as  the  "Delta 
Mills"  property.  With  some  unimportant  exceptions  hereinafter  not- 
ed, it  was  in  1857  owned  by  Elisha  Walsworth.  In  that  year  he  con- 
veyed by  separate  deeds,  in  which  his  wife  joined  as  a  grantor,  an 
equal  undivided  one-half  of  the  premises  to  each  of  his  two  sons, 
Henry  H.  and  Elisha  A.  Walsworth;  the  consideration  for  such 
transfer  recited  in  each  deed  being  $4,000.  In  1865  Henry  H.  Wals- 
worth and  wife  conveyed  to  his  brother,  then  the  owner  of  the  un- 
divided one-half  of  the  premises,  the  one-half  interest  therein  which 
the  former  then  owned.  As  the  decision  of  this  case  rests  largely  upon 
the  reference,  made  in  subsequent  conveyances,  to  the  premises  con- 
veyed by  this^  deed,  I  will  quote  the  description  so  far  as  it  appears  in 
the  record,  viz.: 

^s>For  other  cBfifttt  see  same  topic  ft  KEY-NUMBER  In  all  Key-Numbered  Digests  A  Indexes 
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•*  'All  that  tract  or  parcel  of  land  situate  in  tlie  village  of  Delta.  In  said 
town  of  Lee,  being  one  undivided  half  of  the  property  known  as  the  Delta 
Mills  property,  and  Is  bounded  and  described  as  follows,  to  wit:'  And  then 
follow  measurements  and  boundaries." 

The  consideration  in  this  deed  was  $3,300.  Thirteen  years  later — 
that  is,  on  April  1,  1878— Elisha  A.  Walsworth  gave  to  Henry  H.  VVals- 
worth  a  mortgage  securing  the  payment  of  $1,400.  The  wife  of  the 
mortgagor  did  not  join  in  this  mortgage. 

The  principal  contention  as  to  the  several  interests  of  the  parties 
arises  upon  the  construction  to  be  given  to  this  mortgage,  depending 
upon  whether  it  by  its  terms  included  the  whole  premises  or  simply  an 
undivided  one-half  thereof.  The  description  of  the  premises  conveyed 
by  this  instrument  as  collateral  security  for  the  payment  of  the  mort- 
gage indebtedness  is  as  follows : 

"All  that  piece  or  parcel  situate  in  the  village  of  Delta  in  said  town  of 
Lee,  being  the  same  premises  which  was  conveyed  by  deed  by  the  party  of  the 
second  part  and  Julia,  his  wife,  to  the  party  of  the  first  part  on  the  1st  day 
of  May,  1866,  excepting}  out  of  the  same  a  comer  of  the  garden  since  con- 
veyed by  deed  by  the  said  party  of  the  first  part  to  Charles  Elmer;  also 
those  two  pieces  of  land  described  in  a  deed  of  said  lands  made  and  executed 
by  Charles  Elmer  and  Sarah  A.,  his  wife,  to  the  party  of  the  first  part  on  the 
24th  day  of  June,  1875." 

The  further  history  of  the  title  shows  that  Elisha  A.  Walsworth  con- 
tinued to  own  the  property  down  to  his  death  in  February,  1889.  He 
died  intestate,  leaving  him  surviving  his  widow,  Rebecca,  and  one  son, 
Cyrus  M.  Walsworth,  his  only  heir.  This  son  was  then  a  nonresident 
of  this  state,  and  appears  to  have  been  then  burdened  with  considerable 
indebtedness,  some  of  which  was  in  the  form  of  judgments  against  him 
at  that  time.  About  a  month  after  his  father's  death  Cyrus  M.  gave  a 
quitclaim  deed  of  the  property  he  had  inherited  from  his  father  to  the 
defendant  Thomas  S.  Nightingale,  in  which  the  former's  wife,  the  de- 
fendant Lavina  E.  Walsworth,  did  not  join.  In  June  following,  action 
for  the  foreclosure  of  the  $1,400  mortgage,  above  referred  to,  was  be- 
gun by  the  mortgagee,  Henry  H.  Walsworth.  Cyrus  M.  Walsworth 
and  his  grantee,  Nightingale,  were  made  parties  defendant  in  this  ac- 
tion, and  the  former  appeared  therein  by  attorney.  Cyrus  M.  died 
during  the  pendency  of  the  action.  This  action  resulted  in  the  usual 
judgment  of  foreclosure  and  sale,  followed  by  a  sale  of  the  premises 
pursuant  to  the  judgment.  After  the  commencement  of  the  action  and 
before  the  sale  therein  the  mill  on  the  premises  burned.  At  the  fore- 
closure sale  the  purchasers  of  the  property  were  two  sisters  of  Elisha  A. 
Walsworth,  Sarah  A.  and  Susan  E.  Walsworth.  The  purchase  price 
was  $2,000,  and  a  surplus  of  $1,116.15  resulted,  which  was  duly  de- 
posited with  the  county  treasurer  of  Oneida  county.  After  the  fore- 
closure sale,  Rebecca,  the  widow  of  Elisha  A.,  continued  to  occupy  the 
premises  for  more  than  20  years,  paying  no  rent  therefor  and  claiming 
a  right  as  dowress  to  so  occupy  the  same.  She  had  died  before  the  ap- 
propriation by  the  state.  There  is  little,  if  any,  evidence  of  possession 
of  the  premises  taken  by  the  purchasers  at  the  foreclosure  sale,  though 
it  does  appear  that  they  visited  the  premises  occasionally  each  year  dur- 
ing their  lives,  and  that  a  part  of  the  double  house  thereon  not  actually 
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occupied  by  Rebecca  was  sometiriies  leased  to  tenants,  but  by  whom  it 
was  leased,  or  to  whom  rent  was  paid,  does  not  appear. 

Sarah  A.  Walsworth,  one  of  the  purchasers  at  the  foreclosure  sale, 
died  prior  to  December  29,  1903,  on  which  date  her  will,  by  which  her 
interest  in  the  premises  passed  to  her  sister,  Susan  E.,  the  other  pur- 
chaser, as  devisee,  was  duly  probated.  About  two  years  later  Susan  E. 
died,  leaving  a  last  will  and  testament,  thereafter  duly  probated,  by 
which  she  appointed  two  executors  with  power  of  sale  of  real  estate. 
At  a  public  sale  the  plaintiff  Charles  Pillmore  purchased  the  title  to 
these  premises  which  Susan  E.  Walsworth  had  at  the  time  of  her  death 
for  the  sum  of  $425,  and  the  executors,  by  deed  dated  March  28,  1906, 
conveyed  the  same  to  him.  Thereafter  the  state  appropriated,  by  two 
separate  appropriations  of  a  part  thereof,  the  whole  premises.  Pill- 
more  and  the  proper  state  authorities  agreed  upon  the  compensation,  to 
wit,  $2,200,  to  be  awarded  for  the  premises  so  appropriated,  and  Pill- 
more  and  wife  gave  to  the  state  a  warranty  deed  thereof.  An  examina- 
tion of  the  title  by  the  state  authorities  disclosed  the  uncertainty  of 
Pillmore's  title  to  the  whole  of  the  premises  in  question ;  and  pursuant 
to  the  provisions  of  section  88  of  the  Canal  Law  tliere  was  deposited 
with  the  defendant  Albany  Trust  Company  the  sum  of  $2,798.86  (being 
the  sum  of  $2,200,  with  interest  accrued  thereon  from  the  date  of  ap- 
propriation of  the  lands  by  the  state),  to  the  credit  of  "Charles  Pill- 
more  and  Minnie  O.  Pillmore,  his  wife,  Thomas  S.  Nightingale  and 
wife  (name  unknown),  and  Lavina  E.  Walsworth,  widow  of  Cyrus 
Walsworth,  as  their  interests  may  appear."  Pillmore  and  wife  there- 
after made  demand  for  the  payment  to  them  of  the  sum  so  deposited, 
which  was  not  complied  with.  They  then  brought  this  action  to  have 
their  right  to  the  whole  fund  adjudicated. 

After  the  appropriation  of  these  premises  by  the  state,  Nightingale 
and  wife  assumed  to  convey  by  quitclaim  deed  to  the  defendant  Lavina 
E.  Walsv/orth  their  interest  in  the  premises*  It  seems  to  be  conceded 
that  this  deed  was  ineffectual  as  a  conveyance  of  an  interest  in  the  land 
itself.  .  Later  Nightingale  and  wife  assigned  their  interest  in  the 
damages,  resulting  from  the  appropriation  of  these  premises  by  the 
state,  to  the  defendant  Lavina  E.  Walsworth,  reciting  the  ineffectual  at- 
tempt to  convey  to  her  their  interest  in  the  premises  by  the  deed  above 
referred  to.  The  evidence  indicates  that  this  assignment  was  delivered 
to  defendant  Lavina  before  the  service  of  summons  in  this  action  was 
completed  upon  any  of  these  last-named  defendants.  However,  wheth- 
er it  was  or  not  is  not  a  material  matter  here,  as  it  was  certainly  deliv- 
ered before  the  trial,  and  was  then  produced  by  the  defendant  Lavina. 

[  1  ]  Bearing  in  mind  this  recital  of  the  mutations  of  the  title  to  these 
premises,  it  at  once  appears  that  a  primary  and  fundamental  question  is 
presented  as  to  what  interest  in  the  premises  was  in  1878  mortgaged  by 
Elisha  A.  to  his  brother  Henry  H.  by  the  mortgage  above  referred  to. 
Was  it  the  whole  premises,  or  only  an  undivided  one-half  interest 
therein?  It  seems  to  me  there  can  be  no  question  that  it  was  the  latter 
only.  Ref errinij  back  to  the  description  which  I  have  quoted  above,  it 
will  be  observed  that  it  includes : 

"All  tlittt  piece  or  parcel  situate  in  the  village  of  Delta  in  said  town  of  Lee," 
limited,  however,  by  the  clause  Immediately  following  as  only  "being  the  same 
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premises  which  was  conveyed  by  deed  by  the  party  of  the  second  part  and 
Jnlia,  his  wife,  to  the  party  of  the  first  part  on  the  1st  day  of  May,  1S65.*' 

The  eflFect  of  this  reference  to  the  premises  conveyed  by  the  deed 
particularly  referred  to  in  the  description  is  the  same  as  though  the 
particular  description  in  the  deed  had  been  set  out  as  the  description 
of  the  premises  intended  to  be  covered  by  the  mortgage.  It  would 
be  notice  to  any  one  thereafter  dealing  with  the  title  as  complete  as 
it  would  have  been,  had  the  deed  and  its  description  of  the  premises 
been  therein  recited  at  length.  Howard  Ins.  Co.  v.  Halsey,  8  N.  Y. 
271,  59  Aril.  Dec.  478.  Had  the  full  description  of  the  premises  con- 
veyed by  this  deed  been  substituted  for  the  reference  made  thereto 
in  the  mortgage  as  "being  the  same  premises  conveyed,"  etc.,  could 
there  be  any  question  that  only  a  half  interest  therein  was  mortgaged  ? 
Yet  this  is  the  exact  effect  of  the  reference  to  the  deed  as  actually 
made.  That  the  parties  to  the  mortgage  recognized  a  distinction  in 
the  meaning  of  the  terms  "conveyed  by"  and  "described  in,"  in  re- 
ferring to  previous  conveyances  for  a  description  of  the  premises  in- 
tended to  be  conveyed,  may  appear  in  the  description  of  the  several 
parcels  included  therein.  The  interest  in  the  Delta  Mills  property  is 
that  "conveyed  by"  the  deed  from  the  mortgagee  to  the  mortgagor, 
while  the  two  additional  parcels  are  referred  to  as  "those  two  pieces 
of  land  described  in  2l  deed  of  said  lands,"  etc. 

The  case  upon  which  appellants  chiefly  rely  to  uphold  their  conten- 
tion that  the  whole  premises  were  mortgaged  is  Carpenter  v.  Millard, 
38  Vt.  9.  In  this  case  it  was  held  that  a  description  of  the  mortgaged 
premises  as  being  the  same  described  in  a  prior  conveyance,  by  which 
an  undivided  interest  in  the  property  was  conveyed,  should  under  the 
peculiar  circumstances  of  the  case  be  held  to  cover  the  particular  plot 
of  land  described  therein,  instead  of  limiting  the  meaning  of  the  word 
"premises"  to  its  usual  acceptation  as  connoting  "the  property  con- 
veyed by  a  deed."  But  this  conclusion  was  reached  with  some  hesita- 
tion ;  and  the  distinction  between  a  reference  to  the  premises  as  de- 
scribed in  and  as  conveyed  by  a  prior  conveyance  is  sharply  accentu- 
ated in  the  opinion  as  follows : 

"If  the  parties  had  had  It  In  mind  to  limit  the  mortgage  to  the  partial  in- 
terest conveyed  by  the  deed  of  1847,  they  would  probably  have  used  the  word 
'conveyed*  Instead  of  'described,'  or  have  limited  It  In  terms  to  an  undivided 
half.  If  the  language  of  the  mortgage  had  been,  'all  the  right,  title,  and 
interest  conveyed*  by  the  deed  of  1847,  it  probably  would  have  borne  the  cod- 
struction  for  which  the  orator  contends." 

The  Other  two  cases  to  which  appellants  direct  attention  on  this 
point  do  not  seem  to  aid  their  position.  These  are  Sands  v.  Kaukauna 
Water  Power  Co.,  115  Wis.  229,  91  N.  W.  679,  and  Munn  v.  Wor- 
rall,  53  N.  Y.  44,  13  Am.  Rep.  470.  The  headnote  to  tlie  former  case 
indicates  the  decision  of  the  court  upon  this  point  as  follows : 

"A  mortgage  In  the  form  of  a  trust  deed,  covering  lands  with  an  appurte- 
nant water  power,  reserved  to  the  mortgagor  power  to  lease  all  or  any  o^ 
the  lots,  together  with  the  water  power  *and  all  other  rights  and  privileges 
appurtenant'  thereto,  and  provided  that  upon  the  approval  of  such  a  lease  by 
the  trustee  'the  same  and  the  premises,  water  power,  and  all  other  rights  and 
privileges  described  therein  shall  be  no  longer  subject  to  the  lien  of  this 
mortgage,  except  that  this  mortgage,  during  the  life  thereof,  shall  be  a  lien 
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upon  tbe  rents  reserved/  eta  Held,  that  the  word  'premises'  was  not  used  In 
its  technical  meaning,  referring  to  the  leasehold  estates  merely,  but  means  the 
leased  lots  themselves — the  corpus  of  the  land." 

This  conclusion  was  arrived  at  largely  because  the  word  "prem- 
ises/* as  used  in  the  mortgage,  was  held  to  refer  to  the  precedent  ex- 
pression as  to  leasing  of  the  lots  themselves,  and  was  therefore  held  to 
be  a  correlative  term.  It  would  also  seem  that  it  was  the  apparent 
intention  of  the  parties  that  the  rent  reserved  on  a  lease  approved 
by  the  trustee  should  be  substituted  in  the  place  of  the  lots  themselves 
with  the  appurtenant  water  power  so  leased.  The  New  York  case  is 
not  in  point,  because  that  was  simply  an  exception  of  highways  from 
the  granted  premises,  and  it  was  held  that  the  fee  of  the  highway  and 
not  simply  the  public  easement  was  excepted  from  the  conveyance. 
Of  course,  the  word  "premises"  has  a  definite  technical  meaning,  that 
is  well  understood  as  above  defined.  Where  words  have  such  definite 
meaning,  and  there  is  no  contradiction  or  ambiguity  in  the  same  in- 
strument, then  the  apparent  meaning  should  be  treated  as  the  one  in- 
tended.   Schoonmaker  v.  Hoyt,  148  N.  Y.  425,  42  N.  E.  1059. 

No  circumstances  tending  to  vary  the  accepted  meaning  of  the 
language  used  in  the  description  within  the  apparent  intention  of  the 
parties  is  shown.  That  the  one-half  interest  in  the  premises  was 
suificient  security  for  the  loan  of  $1,400  appears.  Thirteen  years  be- 
fore the  date  of  the  mortgage  this  same  one-half  interest  had  been 
sold  by  the  mortgagee  to  the  mortgagor  for  $3,300.  There  is  no  evi- 
dence that  its  value  had  decreased  in  the  interim.  True,  the  mort- 
gagor's wife  did  not  join  in  the  mortgage;  but,  in  addition  to  the 
one-half  interest  in  the  mill  property,  the  mortgagor  included  in  the 
mortgaged  property  two  parcels  of  land,  which  he  had  acquired  sub- 
sequently to  the  purchase  of  the  interest  in  the  mill  property  from 
the  mortgagee.  Taking  the  values  as  represented  by  the  consideration 
recited  in  the  conveyances,  this  increased  the  value  of  the  land  covered 
by  the  mortgage  by  the  sum  of  $224.  It  may  here  be  observed  that 
the  question  now  presented  is  not  whether  the  mortgagee  might  not 
have  secured  a  lien  on  the  whole  premises  at  the  time  he  advanced  the 
money  on  the  mortgage,  but  is  rather  what  premises  did  he  in  fact  by 
the  mortgage  secure  a  lien  upon. 

[2]  It  is  also  urged  that  an  estoppel  has  arisen,  because  Nightin- 
gale, who  at  the  time  of  the  sale  owned  the  title  of  Cyrus  in  the  prem- 
ises, was  present  at  the  mortgage  sale,  and  did  not  forbid  it,  nor  then 
assert  an  interest  in  the  premises.  But  such  a  suggestion  is  futile, 
because  nothing  could  be  sold,  or  was  sold,  except  the  interest  that  had 
been  mortgaged.  This  is  true,  even  though  the  property  which  it  was 
then  assumed  to  sell  had  been  the  whole  property.  As  was  said  in 
Carpenter  v.  Millard,  supra : 

'The  decree  can  have  no  other  effect  than  to  cut  off  the  right  of  redemp- 
tion in  whatever  is  embraced  in  the  mortgage  deed." 

See,  also,  Brewster  v.  Striker,  2  N.  Y.  19,  41,  42. 
Besides  there  is  no  evidence  as  to  what  occurred  at  the  sale,  beyond 
the  fact  of  the  sale  and  that  Nightingale  was  present. 
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[3,4]  It  is  also  claimed  that  since  the  defendant,  Lavina,  shared 
in  the  surplus  produced  at  the  mortgage  sale  as  widow  of  Cyrus,  an 
estoppel  arises  from  that  fact.  But  this  fact  in  any  event  could  not 
operate  as  an  estoppel  affecting  Nightingale's  rights  as  owner  of  the 
fee.  Nor  as  matter  of  fact  did  it  operate  as  an  estoppel  as  to  her. 
Her  release,  executed  at  the  time  she  accepted  a  gross  sum  in  lieu  of  her 
dower,  shows  that  she  accepted  the  gross  sum  fixed  in  lieu  of  her 
dower  in  the  premises  sold.  If  only  an  undivided  one-half  was  so  sold, 
then  her  right  of  dower  in  the  remaining  one-half  would  remain  un- 
affected by  her  act  in  thus  accepting  a  gross  sum  in  lieu  of  her  dower 
in  the  premises  sold,  because  that  half  had  not  been  sold. 

There  is  no  evidence  of  improvements  made  to  the  property  after 
the  foreclosure  sale  by  the  purchasers  or  their  successor  in  title,  from 
which  an  inference  can  be  drawn  that  claim  was  made  to  the  whole 
title.  This  evidence  is  limited  to  an  indefinite  statement  that  at  some 
time  after  the  sale  the  addition  at  the  rear  of  the  dwelling  house  was 
shingled,  and  that  plaintiff  Pillmore  put  a  roof  on  the  upright  or  main 
part  of  the  house  after  he  acquired  his  title.  Who  caused  the  addition 
to  be  shingled,  or  paid  the  expense  thereby  incurred,  does  not  appear. 
Neither  does  it  appear  what,  if  anything,  plaintiff  expended  in  roof- 
ing the  upright  part  of  the  house. 

It  would  seem  that,  in  any  event,  plaintiffs  ultimately  became  fhe 
owners  of  the  two  small  parcels  conveyed  to  Elisha  A.  Walsworth  by 
Elmer.  But  nothing  appears  as  to  the  value  of  these  lots  as  compared 
with  the  remainder  of  the  premises;  and  no  claim  on  that  account 
seems  to  have  been  asserted  on  the  trial,  nor  is  there  on  this  appeal. 

[5]  It  is  also  urged  that  the  equities  of  the  case  require  that  defend- 
ant Lavina  Walsworth  should  not  now  be  permitted  to  assert  a  claim 
to  the  funds  in  question,  because  plaintiff  Pillmore  bought  the  premises 
in  good  faith  and  for  value,  supposing  he  was  getting  the  complete  ti- 
tle. But  he  was  chargeable  with  notice  of  whatever  an  examination 
of  the  record  title  would  have  disclosed.  This,  as  we  have  seen,  would 
have  apprised  him  that  the  executors  had  only  a  half  interest  in  the 
premises  that  they  could  sell. 

A  suggestion  is  also  made  that,  if  it  shall  be  held  that  only  one-half 
interest  in  the  premises  was  sold  at  the  foreclosure  sale,  then  the  judg- 
ment creditors  of  Cyrus  Walsworth  are  in  some  manner  prejudiced. 
Possibly,  if  they  had  then  asserted  their  claims,  they  might  have  sold 
the  other  one-half,  provided  their  judgments  as  liens  antedated  the 
transfer  by  Cyrus  to  Nightingale.  But,  if  there  were  any  such  judg- 
ments, of  which  there  is  no  proof,  their  lien  has  long  since  expired ;  and 
their  consideration  is  not  now  important. 

The  judgment  should  be  affirmed,  with  costs.    All  concur  except 

KRUSE,  P.  J.  (dissenting).  I  am  of  the  opinion  that  the  $1,400 
mortgage  made  in  April,  1878,  covered  the  entire  title  which  the  mort- 
gagor had  at  the  time  of  the  giving  of  the  mortgage,  and  not  merely 
the  undivided  half  interest  which  the  mortgagor  obtained  by  one  of  the 
deeds  given  to  him,  to  which  reference  is  made  in  the  description  of  the 
lands  covered  by  the  mortgage.  I  think  the  mortgage  was  intended  to 
cover  the  "same  premises"  and  not  merely  the  same  interest  conveyed 
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by  the  deed  referred  to.  The  words  of  description  in  the  mortgage  are 
not  "one  undivided  half,"  as  in  the  deed,  but  "all  that  piece  or  parcel.*' 
The  conduct  of  the  parties  subsequent  to  the  giving  of  the  mortgage 
seems  to  indicate  that  they  regarded  the  mortgage  as  covering  the  en- 
tire title,  and,  if  so,  it  is  a  strong  circumstance  bearing  upon  the  prac- 
tical construction  which  the  parties  put  upon  this  mortgage.  It  does 
not  seem  to  me  that  the  circumstances  are  such  as  to  support  the  con- 
clusion that  it  was  the  intention  of  the  mortgagor  to  give,  or  the  mort- 
gagee to  take,  a  mortgage  upon  an  tmdivided  half  for  the  mortgage 
debt,  when  the  mortgagor  in  fact  owned  the  entire  title,  but  rather  to 
the  contrary. 


PARSHELSKY  v.  PALLET. 

(Supreme  Court,  Appellate  Division,  Second  Department.     March  19.  1015.) 

Jury  ^=:>14 — Right  to  Juby  Trial — Contribution  Between  Sureties. 

Defendant,  sued  for  contribution  by  his  cosurety,  is  entitled  to  a  jury 

trial ;  an  action  at  law  being  maintainable,  the  complaint  conforming  to 

such  an  action,  and  no  issue  requiring  aid  of  a  court  of  equity  appearing. 

[Ed.  Note.— For  other  cases,  see  Jury,  Cent  Dig.  SI  40-60,  66-83 ;  Dec. 

Dig.  <^=>14.] 

Appeal  from  Special  Term,  Kings  County. 

Action  by  Moses  L.  Parshelsky  against  Samuel  Palley.  From  an 
order  denying  his  motion  for  a  jury  trial,  defendant  appeals.  Re- 
versed. 

Argued  before  JENKS,  P.  J.,  and  THOMAS,  STAPLETON, 
RICH,  and  PUTNAM,  JJ. 

Frank  E.  Johnson,  Jr.,  of  Brooklyn  (George  W.  Titcomb,  of  Brook- 
lyn, on  the  brief),  for  appellant. 
William  H.  Good,  of  Brooklyn,  for  respondent. 

THOMAS,  J.  The  parties  are  cosureties  on  a  bond  conditioned 
to  secure  the  payment  of  the  judgment.  The  plaintiff  has  paid  the 
judgment  and  taken  an  assignment  thereof,  and  brings  this  action 
to  recover  from  the  defendant  one-half  of  the  sum  paid,  with  inter- 
est. The  plaintiff  noticed  the  action  for  trial  at  Special  Term,  and 
the  defendant  appeals  from  an  order  denying  a  demand  for  a  trial 
by  jury. 

The  answer  presumably  served  does  not  appear.  "The  doctrine  of 
contribution  among  sureties  is  founded  on  a  general  principle  of  eq- 
uity and  justice.  Sureties  are  in  aequali  jure,  and  must  bear  the  bur- 
den equally."  Norton  v.  Coons,  3  Denio,  130,  132.  Contribution  was 
formerly  enforced  only  in  a  court  of  equity,  and  it  is  stated  in  Rindge 
V.  Baker,  57  N.  Y.  209,  215,  15  Am.  Rep.  475,  that: 

"It  was  said  by  Baron  Parke  (6  M.  &  W.  168)  that  Lord  Eldon  regretted, 
not  witbOQt  reaaon,  that  courts  ot  law  had  ever  assumed  Jurisdiction  of  the 
tobject  They  have  nerertheless  done  so,  and,  as  Justice  Bronson  said  in 
Norton  ▼.  Coons,  ♦  ♦  ♦  'borrowed  their  Jurisdiction  on  this  subject  from 
courts  of  equity,  and  along  with  it  taken  the  maxim  that  equality  is  equity.'  *' 
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Not  only  is  a  remedy  found  in  an  action  at  law,  but  in  that  case 
each  surety  is  bound  to  contribute  his  proportional  share,  and  no 
more.  In  Easterly  v.  Barber,  66  N.  Y.  433,  the  rule  is  taken  from 
Parsons  on  Contracts  that : 

"At  law,  a  surety  can  recover  from  his  cosurety  an  aUquot  part,  calculated 
upon  the  whole  number,  without  reference  to  the  insolvency  of  otliers  of  the 
cosureties ;   but  in  equity  it  is  otherwise." 

The  necessity  of  resorting  to  a  court  of  equity  may  arise,  because 
some  of  the  sureties  are  beyond  the  jurisdiction  of  the  court,  or  are 
insolvent.  In  that  case,  the  one  asking  for  contribution  is  entitled  to 
it,  measured  by  the  number  of  solvent  sureties  within  the  process  of 
the  court.  Easterly  v.  Barber,  supra;  Jewett  v.  Maytham,  64  Misc. 
Rep.  488,  118  N.  Y.  Supp.  635.  There  may  be  other  occasions  for 
the  interposition  of  a  court  of  equity,  but  in  the  present  instance  the 
assistance  of  that  .court  has  not  been  invoked  for  any  purpose,  and 
inasmuch  as  there  are  two  sureties  it  is  not  apparent  in  what  way  it 
could  be  helpful.  Upon  principle  under  such  circumstances  a  court 
of  law  should  have  jurisdiction.  For  in  Bradley  v.  Burwell,  3  Denio, 
61,  66,  it  is  said: 

*'The  right  of  action  as  between  the  sureties  grows  out  of  the  original  Im- 
plied agreement  that,  if  one  shall  be  compelled  to  pay  the  whole  or  a  dis- 
proportionate part  of  the  debt,  the  other  wiU  pay  such  sum  as  will  make  the 
common  burden  equal." 

The  declaration  in  that  case  was  in  assumpsit.  There  is,  then,  the 
implied  agreement  upon  which  the  action  rests ;  the  action  is,  in  form, 
one  at  law ;  the  rights  of  two  persons  only  are  involved,  and,  so  far 
as  the  complaint  shows,  the  issue  is  whether  the  defendant  as  a  co- 
surety should  pay  one-half  of  the  debt.  Inasmuch  as  an  action  at  law 
may  be  maintained,  and  the  complaint  is  conformed  to  such  action, 
and  as  it  does  not  appear  that  there  is  any  issue  requiring  the  aid  of 
the  court  of  equity,  the  defendant  is,  so  far  as  the  record  shows,  en- 
titled to  trial  by  jury. 

This  requires  a  reversal  of  the  order,  without  costs,  and  without 
prejudice  to  the  plaintiff  to  apply  for  trial  at  Special  Term,  should 
an  issue  triable  by  that  court  arise.     All  concur. 


FERBER  V.  THIRD  STREET  REALTY  CO.  et  aL 
(Supreme  Ck>urt,  Appellate  Division,  Second  Department.    Mar^  26,  tDlO.) 

1.  Pleading  #=>94 — Defenses — Sepabate  Defenses. 

Each  separate  and  distinct  defense  must  be  complete  in  itself. 
[Ed.  Note. — For  other  cases,  see  Pleading,  Cent  Dig.  {f  191,  192;   De«. 
Dig.  «==>94.] 

2.  Pleapino  «=>8 — Conclusions — Action  on  Note. 

Where  it  failed  to  deny  the  averments  of  the  complaint  that  plalntUT 
was  a  bona  fide  holder  for  value,  a  separate  defense  in  an  answer  aUegtng 
that  plaintiff  was  not  the  real  holder  and  owner  of  the  notes  in  doe 
course,  but  that  others  were  the  real  parties  In  interest,  is  subject  to 
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demurrer;   its  averments  being  only  condncdons  of  law,  and  not  raising 
an  issue  as  against  the  admission  that  plaintiff  was  a  bona  fide  holder. 

[Ed.  Note.— For  other  cases,  see  Pleading,  Cent  Dig.  §§  12-28%,  68; 
Dec.  Dig.  <e=>8.1 

3b  Bills  and  Notes  «=»480 — Actions — Answes. 

Where  the  complaint  alleged  that  plaintiff  acquired  the  note  from  the 
payee,  a  bona  fide  holder,  a  separate  answer,  denying  that  plaintiff  was 
the  owner  and  holder  of  the  note,  and  averring  that  it  was  transferred 
without  consideration,  raises  no  defense,  as  the  original  holder  could  pass 
good  title  to  the  note  without  receiving  consideration. 

[Ed.  Note.— For  other  cases,  see  Bills  and  Notes,  Cent  Dig.  §§  1526- 
1529;    Dec  Dig.  <S=>480.1 

Appeal  from  Special  Term,  Richmond  County. 

Action  by  Blanche  J.  Ferber  against  the  Third  Street  Realty  Com- 
pany and  others.  From  an  order  overruling  a  demurrer  to  the  answer, 
and  denying  plaintiff's  motion  for  judgment  on  the  pleadings,  plaintiff 
appeals.    Order  reversed. 

Argued  before  JENKS,  P.  J.,  and  BURR,  CARR,  RICH,  and  PUT- 
NAM, JJ. 

Arthur  O.  Townsend,  of  New  York  City,  for  appellant 
Henry  Goldstein,  of  New  York  City,  for  respondents. 

BURR,  J.  Plaintiff  brings  this  action  on  a  promissory  note  made  by 
the  Third  Street  Realty  Company  to  the  order  of  Robert  L.  Ireland  for 
$1,000,  payable  four  months  after  date.  The  complaint  alleges  that 
defendants  Robert  L.  Ireland,  the  payee  of  the  note,  and  John  De  C. 
Ireland,  before  the  maturity  of  the  said  note,  for  value,  indorsed  and 
delivered  the  same  to  the  plaintiff,  who  is  now  the  owner  and  holder 
thereof.  The  complaint  further  alleges  nonpayment  thereof.  The 
maker  of  the  note  interposed  an  answer  in  the  following  form : 

"First.  This  defendant  has  no  knowledge  or  information  suflacieut  to  form 
a  belief  as  to  the  allegations  contained  in  the  'third'  paragraph  of  the  com- 
plaint, that  the  plaintiff  is  now  the  owner  and  holder  of  the  note  in  the  com- 
plaint mentioned,  or  that  the  same  was  delivered  to  her  for  value,  as  in 
said  paragraph  'third'  of  the  complaint  set  forth. 

**  Second.  Further  answering  said  complaint,  and  as  a  further  separate  and 
distinct  defense  thereto,  this  defendant  alleges,  on  information  and  belief, 
that  this  plaintilf  is  not  the  real  and  lawful  holder  and  owner  of  said  note 
in  due  course,  nor  the  real  party  in  interest,  but  that  Arthur  O.  Townsend 
and  A.  H.  Ferber  are  the  real  parties  in  interest." 

Plaintiff  demurred  to  the  "further  separate  and  distinct  defense"  for 
insufficiency,  and  moved  for  judgment  on  the  pleadings,  and  also  mov- 
ed to  set  aside  an  ex  parte  order  directing  the  trial  of  the  issues  in  said 
action.    Her  motion  was  denied,  and  she  now  appeals. 

[1,2]  The  second  paragraph  of  the  answer,  which  is  stated  as  a 
separate  and  distinct  defense,  is  bad.  Each  separate  and  distinct  de- 
fense must  be  complete  in  itself.  By  failure  to  deny,  the  allegation  of 
the  complaint,  that  the  payee  of  the  note,  before  maturity  and  for  val- 
ue, indorsed  and  delivered  the  same  to  plaintiff,  stands  admitted.  In 
the  face  of  such  admission,  the  allegation  in  this  clause  of  the  answer 
that  "this  plaintiff  is  not  the  real  and  lawful  holder  and  owner  of  said 
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note  in  due  course,  nor  the  real  party  in  interest,  but  that  Arthur  O. 
Townsend  and  A.  H.  Ferber  are  the  real  parties  in  interest,"  states  only 
a  conclusion  of  law.  Twelfth  Ward  Bank  v.  Brooks,  63  App.  Div. 
220,  71  N.  Y.  Supp.  388;  Wenk  v.  City  of  New  York,  82  App.  Div. 
584,  81  N.  Y.  Supp.  583.  In  Twelfth  Ward  Bank  v.  Brooks,  supra,  the 
third  defense  in  the  answer,  after  attempting,  but  failing,  to  properly 
allege  payment  of  the  note,  did  allege : 

•*That  the  plaintifl  is  not  the  real  party  in  interest,  that  the  action  Is  not 
brought  for  the  benefit  of  the  plaintiff,  that  the  defendant  Quincy  was  and 
is  the  owner  and  holder  of  the  note,  and  that  the  action  is  brought  for  tbe 
benefit  of  said  Quincy." 

The  court  in  its  opinion  said : 

"By  not  denying,  the  defendant  admits  that  the  title  to  the  note  was  trans- 
ferred to  the  plaintiff,  and  without  setting  up  facts  to  avoid  the  effect  of 
such  an  admission,  and  to  show  the  transfer  of  .the  note  from  the  plaintiff 
to  the  defendant  Quincy,  he  cannot  raise  an  issue  of  fact  by  the  aflarmative 
statement  of  conclusions  of  law.  The  facts  must  be  alleged  from  which  such 
conclusions  of  law  could  have  been  drawn." 

[3]  For  a  like  reason — that  is,  failure  to  deny  the  transfer  of  the 
note  to  plaintiff — the  denial  in  the  first  paragraph  of  the  answer  that 
"plaintiff  is  now  the  owner  and  holder  of  the  note  in  the  complaint 
mentioned"  is  insufficient.  If  it  were  true  that  the  note  was  not  trans- 
ferred for  value,  this  would  constitute  no  defense.  Ireland,  as  owner 
and  holder  of  the  note  in  due  course,  as  between  plaintiff  and  defend- 
ant, the  maker  thereof,  had  a  perfect  right  to  transfer  the  same  without 
consideration.  Ludlow  v.  Woodward,  117  App.  Div.  525,  102  N.  Y. 
Supp.  647;  Queen  City  Bank  v.  Hudson,  8  App.  Div.  27,  40  N.  Y. 
Supp.  1018. 

We  think,  therefore,  that  the  demurrer  to  the  separate  defense  of 
the  answer  should  have  been  sustained,  and  the  motion  of  plaintiff  for 
judgment  on  the  pleadings  should  have  been  granted,  and  the  order  di- 
recting the  trial  of  the  issues  raised  by  the  answer  should  have  been  set 
aside. 

The  order  denying  this  relief  must  be  reversed,  with  $10  costs  and 
disbursements,  and  the  motion  for  judgment  on  the  pleadings,  and  to 
vacate  the  order  directing  the  trial  of  the  issues,  must  be  granted,  with 
$10  costs.    All  concur. 


VADEN  7.  JOHN  SCHLEICHER  CO.  et  aL 

(Supreme  Court,  Appellate  Division,  Second  Department    March  26,  1915.) 

Pleading  ^=»238 — ^Application  for  Leave  to  Amend — Affidavit. 

Where  defendants*  application  for  leave  to  file  a  second  amended  an- 
swer was  supported  only  by  their  attorney's  affidavit,  showed  no  reason 
why  it  was  not  made  by  defendant,  failed  to  show  personal  .knowledge  of 
the  attorney  as  to  the  facts  to  be  pleaded,  and  excused  the  late  fiUng  be- 
cause the  attorney  was  unable  to  communicate  with  the  defendants  and 
was  compelled  to  serve  the  original  answer,  without  sufflcienc  informa- 
tion, the  motion  was  improperly  granted,  there  being  no  affidavit  of 
merits  executed  by  tbo  defendants,  and  no  showing  that  within  20  days 
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after  service  of  the  original  answer  the  attorney  was  unable  to  com- 
municate with  his  clients,  or  that  within  such  time  he  did  not  learn  of 
the  facts  to  be  pleaded. 

[Ed.  Note.— For  other  cases,  see  Pleading,  Cent  Dig.  {§  602,  620-625; 
Dea  Dig.  <S=>238.] 

Appeal  from  Special  Term,  Westchester  County. 

Action  by  Sarah  A.  Vaden  against  the  John  Schleicher  Company  and 
John  Schleicher.  From  an  order  panting  defendants  permission  to 
serve  a  second  amended  answer,  plaintiff  appeals.    Reversed. 

Argued  before  JENKS,  P.  J.,  and  THOMAS,  STAPLETON, 
RICH,  and  PUTNAM,  JJ. 

A.  B.  Morrison,  of  New  York  City,  for  appellant. 
Edgar  C.  Beecroft,  of  New  York  City,  for  respondents. 

RICH,  J.  The  action  is  brought  to  foreclose  a  mortgage.  The  orig- 
inal answer  was  a  general  denial  and  contained  a  separate  defense  of 
extension.  It  was  served  on  September  28,  1914.  On  October  20th 
following  an  amended  answer  was  served,  setting  forth  the  same  de- 
fenses and  a  counterclaim  for  $6,300,  to  which  the  plaintiff  replied  on 
the  same  day.  On  November  28th  following  the  defendants  moved, 
upon  the  affidavit  of  their  attorney,  for  leave  to  serve  a  further  amend- 
ed unverified  answer,  alleging  an  additional  counterclaim  of  $14,350, 
and  for  an  order  permitting  all  questions  of  fact  involved  to  be  stated 
for  trial  by  jury,  pursuant  to  the  provisions  of  section  970  of  the  Code 
of  Civil  Procedure. 

The  affidavit  shows  no  reason  why  it  was  not  made  by  one  of  the  de- 
fendants, it  fails  to  show  any  personal  knowledge  of  the  attorney  as  to 
the  facts  sought  to  be  pleaded,  and  it  states  as  the  only  reason  for  ask- 
ing permission  to  serve  a  further  amended  pleading  that,  before  serving 
the  amended  answer,  the  attorney  was  unable  to  communicate  with  the 
defendants  and  was  ccmipelled  to  serve  it  without  sufficient  information, 
in  consequence  of  which  the  amended  answer  as  served  was  incomplete, 
in  that  the  counterclaim  of  $14,350  was  omitted.  No  reason  is  disclos- 
ed, however,  why  all  of  the  facts  could  not  have  been  ascertained  be- 
fore the  pleading  was  served.  There  is  no  affidavit  of  merits,  and  it  is 
not  shown  that  within  20  days  after  the  service  of  the  amended  answer 
the  attorney  was  unable  to  communicate  with  one  or  both  of  his  clients, 
or  that  within  that  period  of  time  he  did  not  learn  the  facts  connected 
with  such  counterclaim.  For  these  reasons  the  moving  affidavit  was  in- 
sufficient. Lane  v.  Smyer,  157  App.  Div.  889,  141  N.  Y.  Supp.  1128; 
Quarantiello  v.  Grand  Trunk  Railway  Co.,  145  App.  Div.  138,  129  N. 
Y.  Supp.  109;  Mutual  Loan  Ass'n  v.  Lesser,  81  App.  Div.  138,  80  N 
Y.  Supp.  1112;  Henry  &  Co.,  Limited,  v.  Talcott,  89  App.  Div.  76,  85 
N.  Y.  Supp.  98. 

The  proposed  pleading  should  have  been  verified  (Driscoll  v  Parker 
Pen  Co.  [Sup.]  141  N.  Y.  Supp.  251),  and  the  failure  to  serve  the 
amended  answer  within  the  time  allowed  by  law  should  have  been  ex- 
plained and  excused  (Jacobs  v  Mexican  Sugar  Refining  Co.,  Limited. 
115  App.  Div.  499,  101  N.  Y.  Supp.  320;  Pratt,  Hurst  &  Co.,  Limited, 
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V.  Tailer,  99  App.  Div.  236,  90  N.  Y.  Supp.  1023 ;  rule  23  of  the  Gen- 
eral  Rules  of  Practice). 

I  am  of  opinion,  also,  that  the  amendment  should  not  have  been  al- 
lowed, except  upon  substantial  terms. 

The  order,  in  so  far  as  appealed  from,  is  reversed,  with  $10  costs 
and  disbursements,  with  leave  to  the  defendants  to  renew  their  motion 
upon  additional  papers,  if  so  advised.    All  concur. 


BARKER  v.  BARKER  et  al. 
(Supreme  Ck)nrt,  Appellate  Dlyision,  Second  Department    March  19,  1915.) 

1.  Partition  ^=»70 — ^Issues — Vamditt  of  Deed. 

The  Issue  of  fact  arising  on  the  pleadings,  as  to  validity  of  deeds  made 
by  the  ancestor  of  plaintiil  and  of  certain  defendants,  is  a  proper  one  In 
an  action  for  partition. 

[Ed.  Note.— For  other  cases,  see  Partition,  Cent  Dig.  S  193;  Dec.  Dig. 
«=>70.] 

2.  JuBT  «s>28 — ^Waives  of  Right — ^Adjottrnicbnts. 

Right  to  trial  by  Jury,  nnder  Code  Civ.  Proc.  f  970,  of  an  issue  of  fact 
arising  on  the  pleadings,  is  not  waived  by  plaintiff  securing  adjournments 
when  the  case  appeared  on  the  Special  Term  calendar;  he  not  having 
noticed  it  for  trial  thereon. 

[Ed.  Note.— For  other  cases,  see  Jury,  Cent  Dig.  ff  176-196;  Dec. 
Dig.  <d=»28.] 

Appeal  from  Special  Term,  Westchester  County. 

Action  by  Charles  A.  Barker  against  Willie  C  Barker  and  others. 
From  an  order,  plaintiff  appeals.    Reversed,  and  motion  granted. 

Argued  before  JENKS,  P.  J.,  and  BURR,  CARR,  RICH,  and  PUT- 
NAM,  JJ. 

Michael  J.  Tiemey,  of  New  Rochelle,  for  appellant. 
William  S.  Beers,  of  New  Rochelle  (J.  Addison  Young,  of  New  York 
City,  on  the  brief),  for  respondents. 

CARR,  J.  This  is  an  appeal  by  the  plaintiff  from  an  order,  made  at 
Special  Term  in  Westchester  county,  denying  his  motion  to  strike  the 
case  from  the  Special  Term  calendar  on  his  demand  for  a  jury  trial. 

[1]  The  action  was  in  partition.    The  issue  of  fact  arose  on  the 
pleadings  as  to  the  validity  of  certain  deeds  made  by  the  ancestor  of  the        i 
plaintiff  and  some  of  the  defendants.    This  issue  was  proper  in  an  ac-        I 
tion  for  partition.    Curran  v.  Hosey,  153  App.  Div.  557,  138  N.  Y.        i 
Supp.  910.  i 

[2]  The  plaintiff  did  not  notice  the  case  for  trial  on  the  Special        I 
Term  calendar.     No  issues  had  been  framed.     Section  1544  of  the 
Code  of  Civil  Procedure,  relating  to  actions  for  partition^  proyides  as 
follows : 

"An  issue  of  fact  joined  in  the  action  Is  triable  by  a  jury.  Unless  the  court 
directs  the  issues  to  be  stated,  as  prescribed  in  section  970  of  this  act,  the  is- 
sues may  be  tried  upon  the  pleadings." 

^»For  other  cases  see  same  topic  &  KEY>NUMBER  In  aU  Key -Numbered  Digests  it  Indexes 
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The  only  real  controversy  on  this  appeal  arises  from  the  respond- 
ents' contention  that  the  plaintiff  had  waived  his  statutory  right  to  a 
jury  trial.  No  claim  is  made  that  the  alleged  waiver  was  made  in  the 
manner  prescribed  by  section  1009  of  the  Code  of  Civil  Procedure.  It 
is  claimed,  however,  that  the  plaintiff,  by  securing  several  adjournments 
when  the  case  appeared  on  the  Special  Term  calendar,  thereby  waived 
his  right  to  a  jury  trial.  In  Mackellar  v.  Rogers,  109  N.  Y.  468,  17  N. 
E.  350,  it  was  held  that  section  1009  was  not  exclusive,  and  that  a 
waiver  of  a  jury  trial  might  be  made  by  a  party  noticing  a  case  for 
trial  at  a  term  of  the  court  where  no  jury  was  to  sit.  In  that  case  the 
party  aggrieved  did  so  notice  the  case  for  trial,  but  not  so  here.  Again, 
that  was  a  case  in  which  the  party  had  not  a  statutory  right  to  a  jury 
trial. 

In  Third  National  Bank  v.  Shields,  55  Hun,  274,  8  N.  Y.  Supp.  298, 
cited  by  the  respondents,  the  case  appeared  on  the  jury  calendar  and 
the  plaintiff  pressed  it  for  trial.  The  defendants  objected,  and  consent- 
ed in  open  court  that,  if  the  case  went  over,  it  should  be  tried  at  Special 
Term.  It  was  held  that  this  consent,  made  in  open  court,  was  a  waiver 
of  the  right  of  a  jury  trial,  and  it  was  enforced  accordingly.  But  that 
is  not  the  situation  here.  In  this  case  the  plaintiff  seasonably  demand- 
ed his  statutory  right  of  a  jury  trial,  and  there  was  no  waiver  thereof, 
either  expressly  or  by  his  conduct. 

The  order  should  be  reversed,  with  $10  costs  and  disbursements,  and 
the  motion  granted,  without  costs.    All  concur. 


APPLEBY  et  al.  v.  CITY  OP  NEW  YORK  et  al.    (No.  6828.) 
(Supreme  Court,  Appellate  Division,  First  Department.    March  19,  1915.) 

1.  Appeal  and  Ebbob  ^s»874 — Inteblocutobt  Injunction — Considebation 

of  msbtis. 

When  the  essential  and  controlUng  facts  are  presented  by  the  motion 
papers,  and  are  undisputed,  and  no  question  of  discretion  is  involved, 
the  court  may  consider  the  merits,  even  on  an  appeal  from  an  order  grant- 
ing or  refusing  a  preliminary  injunction. 

[Ed.  Note. — For  other  cases,  see  Appeal  and  Error,  Cent  Dig.  H  8478, 
3480,  3481,  3484,  358(^-3540;  Dec.  Dig.  <ds>874.] 

2.  Naviqablb  Watebs  ^5=>36 — Land  undeb  Watbb — Ownsbship. 

Land  under  water  in  the  Hudson  river,  which  was  originally  outside 
high-water  mark,  upon  the  separation  of  the  colonies  of  Great  Britain, 
became  vested  in  the  state  of  New  York. 

•  [Ed.  Note. — For  other  cases,  see  Navigable  Waters,  Cent  Dig.  §§  180- 
200;    Dec  Dig.  <S=s>3d.] 

3.  Na  via  ABLE   Watebs  ^s»S7 — Land   undeb  Wateb — Ownebship — Fedebal 

and  State  Contbol. 

.  The  state  of  New  York,  having  title  to  land  under  water  along  the  Hud- 
son river,  by  Laws  1826,  c.  58,  directed  the  commissioners  to  issue  letters 
patent  to  the  city  of  New  York,  granting  such  lands  from  low-water  mark 
running  400  feet  into  the  river,  between  designated  points,  and  by  Laws 
1837,  c.  1S2,  confirmed  it  as  a  grant  to  the  city  of  lands  under  water 
easterly  of  the  line  of  a  projected  avenue,  and  extended  intersecting 
streets  to  such  avenue.     Thereafter  the  city  granted  to  plaintiffs  tes- 

^S9For  other  caaea  see  same  topic  ft  KBY-NUMBBR  in  all  Key-Numbered  Digests  &  Indexes 
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tator  and  devisor  Its  title  to  certain  lots  of  land  under  water  extending 
between  such  streets  from  high-water  mark  to  the  avenue.  Laws  1855,  c 
121,  appointed  a  commission  to  establish  certain  bulkhead  and  pier  lines^ 
which  lines  were  adopted  by  Laws  1857,  c.  763,  fixing  the  bulkhead  lines 
at  certain  points  in  the  river  within  such  400  feet  which  lines  were  ex- 
tended pursuant  to  Laws  1871,  c.  574,  and  In  1890  approved  by  the  Sec- 
retary of  War.  Held  that,  while  plaintiff  retained  the  fee  to  the  land 
granted,  such  acts  of  the  state  and  federal  government  debarred  him 
from  reclaiming  land  under  water  or  preventing  any  use  of  water  be- 
yond the  established  bulkhead  lines. 

[Ed.  Note.--For  other  cases,  see  Navigable  Waters,  Cent  Dig.  %%  201- 
226,  285;  Dec.  Dig.  <S=937.] 
4.  CoMMEUcE  «=»18 — Public  Riohts — Federal  and  State  Control. 

The  Hudson  river  being  a  navigable  stream,  the  powers  of  Congress 
over  its  waters  are  Incident  to  Its  power  to  regulate  commerce,  and  para- 
mount, though,  until  Congress  exercises  such  power,  the  state  has  Juris- 
diction over  such  waters  within  Its  confines,  subject  to  the  reserved  power 
of  the  federal  government  to  supersede  Its  authority,  so  that  persons  to 
whom  the  city  of  New  York,  as  grantee  of  the  state,  has  granted  title  to 
land  under  navigable  waters,  took  subject  to  the  exercise  of  the  federal 
government  to  determine  how  far  such  streams  may  be  encroached  upon. 

[Ed.  Note. — ^E\)r  other  cases,  see  Commerce,  Cent.  Dig.  §§  12,  13;  Dec 
Dig.  <S=>18.] 

Appeal  from  Special  Term,  First  Department. 

Action  by  Edgar  S.  Appleby  and  others,  individually  and  as  exec- 
utors and  devisees  of  Charles  E.  Appleby,  deceased,  against  the  City 
of  New  York  and  others.  From  an  order  denying  a  motion  for  an 
injunction  pendente  lite,  plaintiffs  appeal.  Order  affirmed  as  matter  of 
right,  and  not  in  the  exercise  of  discretion. 

Argued  before  INGRAHAM,  P.  J.,  and  McLAUGHLIN,  SCOTT, 
DOWLING,  and  HOTCHKISS,  JJ. 

Banton  Moore,  of  New  York  City,  for  appellants. 
Terence  Farley,  of  New  York  City,  for  respondents. 

SCOTT,  J.  Plaintiffs,  as  executors  of  the  will  of,  and  devisees  of. 
Charles  E.  Appleby,  deceased,  are  the  owners  of  land  under  water  of 
the  area  of  two  city'  blocks  lying  between  Twelfth  and  Thirteenth 
avenues,  as  heretofore  projected  and  laid  out,  and  Thirty-Ninth  and 
Fortieth  streets,  and  Fortieth  and  Forty-First  streets,  in  the  city  of 
New  York.  The  city  has  constructed  piers  at  the  foot  and  in  extension 
of  said  streets,  and  has  leased  to  various  persons  and  corporations, 
defendants  herein,  the  exclusive  right  to  use  parts  of  said  piers  which 
extend  into  the  river  far  beyond  the  limits  of  the  projected,  but  unbuilt. 
Thirteenth  avenue.  The  use  of  these  piers  involves  the  temporary 
mooring  of  vessels  alongside  them,  and  some  of  these  vessels  are  thus 
moored,  from  time  to  time,  over  the  land  under  water  owned  by  plain- 
tiffs. 

[1]  It  is  not  customary,  upon  an  appeal  of  this  character,  to  pass 
upon  the  merits  of  the  controversy  between  the  parties ;  but  when  the 
essential  and  controlling  facts  are  presented  by  the  motion  papers,  and 
are  undisputed,  as  is  the  case  here,  and  no  question  of  discretion  is 
involved,  it  is  not  unusual  to  consider  the  merits,  even  upon  an  appeal 

Qs>For  other  casea  tee  same  topto  ft  KET-NUMBBM  in  all  Key>Numbered  Digests  ft  Index«« 
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from  an  order  granting  or  refusing  a  preliminary  injunction.  Roth- 
schild V.  Interborough  R.  T.  Co.,  162  App.'Div.  532,  147  N.  Y.  Supp. 
1040;  Button  Co.  v.  Cupples,  117  App.  Div.  172,  102  N.  Y.  Supp. 
309. 

[2]  Plaintiffs'  title  is  derived  from  two  deeds,  commonly  known 
as  "water  grants,"  identical  in  terms  except  as  to  the  property  granted, 
one  of  which  was  made  to  Charles  E.  Appleby  on  August  1,  1853,  and 
the  other  of  which  was  made  to  Robert  Latou  on  December  24,  1852 ; 
the  said  Latou  having  subsequently  conveyed  the  premises  granted  to 
the  aforesaid  Charles  E.  Appleby,  of  whom  plaintiffs  are  the  successors 
in  interest  and  title.  All  of  the  land  under  water  involved  in  the  action 
was  originally  outside  of  high-water  mark,  and  upon  the  separation  of 
the  colonies  from  Great  Britain  became  vested  in  the  state  of  New 
York.    People  v.  N.  Y.  &  Staten  Island  Ferry  Co.,  68  N.  Y.  71. 

[3]  By  diapter  58  of  the  Laws  of  1826  the  commissioners  of  the 
land  office  were  directed  to  issue  letters  patent  to  the  city  of  New  York, 
granting  to  it  all  the  right  and  title  of  the  state  "to  tlie  lands  covered 
with  water  along  the  easterly  shore  of  the  North  or  Hudson  river, 
contiguous  to  and  adjoining  the  lands  of  the  said  mayor,  aldermen  and 
commonalty,  within  the  said  city  of  New  York,  at  and  from  low- 
water  mark,  and  running  400  feet  into  said  river,"  between  certain 
designated  points.  Later,  by  chapter  182  of  the  Laws  of  1837,  this 
grant  was  confirmed  and  directed  to  be  so  construed  as  to  grant  to  the 
city  the  lands  under  water  easterly  of  the  westerly  line  of  Thirteenth 
avenue,  which  was  by  said  act  established  as  the  permanent  exterior 
street  or  avenue  in  the  said  city  along  the  easterly  shore  of  the  North 
or  Hudson  river,  between  the  southerly  line  of  Hammond  street  to 
the  northerly  line  of  135th  street.  The  act  also  extended  the  in- 
tersecting streets  to  said  Thirteenth  avenue.  At  this  time  Thirteenth 
avenue  as  projected,  and  all  the  territory  east  of  it  up  to  Twelfth 
avenue  was,  as  it  is  now,  land  under  water. 

The  grants  to  Appleby  and  Latou  each  conveyed  "all  that  certain 
water  lot  or  vacant  ground  and  soil  under  water  and  to  be  made  land 
and  gained  out  of  the  Hudson  or  North  river  or  harbor  of  New  York," 
extending  between  the  streets  above  named  from  the  line  of  original 
high-water  mark  to  the  westerly  line  or  side  of  Thirteenth  avenue. 
As  the  original  line  of  high  water  was  some  distance  to  the  east  of 
Twelfth  avenue,  the  grant  covered  much  more  than  the  particular 
land  under  water  involved  in  this  action,  which  is  only  the  land  lying 
between  Twelfth  and  Thirteenth  avenues.  The  grants  excepted  and  re- 
served so  much  of  the  premises  described  therein  as  constituted,  upon 
the  map  attached  thereto,  Twelfth  and  Thirteenth  avenues  and  the 
intersecting  streets.  It  also  contained  the  usual  covenant  on  the  part 
of  the  grantee  that  he  would  "within  three  months  next  after  he  shall 
be  thereunto  required  by  the  parties  of  the  second  part  or  their  suc- 
cessors" build  and  fill  in  the  aforesaid  streets  and  avenues.  Each  grant 
also  contained  the  following  clause: 

"And  it  is  hereby  further  agreed  by  and  between  the  parties  to  those  pres- 
ents, and  the  tme  intent  and  meaning  hereof  is,  that  this  present  grant  and 
every  word  or  thing  in  the  same  contained  shall  not  be  construed  or  taken 
to  be  a  covenant  or  covenants  of  warranty  or  of  the  seisin  of  said  parties  of 
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the  first  part  or  their  successors,  or  to  operate  further  than  to  pass  the  es- 
tate,  right,  title,  or  Interest  they  may  have  or  may  lawfully  claim  in  the 
premises  hereby  conveyed  by  virtue  of  their  several  charters  and  the  varloua 
acts  of  the  Legislature  of  the  people  of  the  state  of  New  York." 

It  is  evident  that  the  plan  and  policy  of  the  city  for  the  improvement 
of  its  water  front  along  the  North  or  Hudson  river  was,  at  this  time, 
the  construction  of  an  exterior  street,  to  be  known  as  Thirteenth  ave- 
nue, with  a  continuous  bulkhead,  and  solid  filling  inside  and  to  the  east- 
ward of  that  bulkhead.  This  plan  was,  however,  soon  abandoned,  and 
in  1855  an  act  was  passed  (chapter  121  of  the  Laws  of  that  year)  under 
which  a  commission  was  appointed  by  the  Governor,  which  recom- 
mended to  the  Legislature  the  establishment  of  certain  bulkhead  and 
pier  lines.  The  lines  thus  recommended  were  approved  and  adopted 
by  the  Legislature  by  chapter  763,  Laws  1857,  entitled :  *'An  Act  to  es- 
tablish bulkhead  and  pier  lines  for  the  port  of  New  York."  By  that 
act  the  bulkhead  line  at  the  point  in  question  was  located  about  100  feet 
west  of  the  westerly  line  of  Twelfth  avenue,  and  at  Forty-First  street 
about  300  feet  east,  and  at  Thirty-Ninth  street  about  262  feet  east  of 
the  easterly  line  of  Thirteenth  avenue.  Subsequently,  and  on  April  13, 
1871,  the  municipal  authorities,  pursuant  to  authority  contained  in  the 
charter  of  1871  (chapter  574',  Laws  1871),  adopted  a  final  plan  which  es- 
tablished a  bulkhead  line  or  line  of  solid  filling  50  feet  further  out  into 
the  river  than  had  been  established  in  1857.  In  1890  the  Secretary  of 
War  of  the  United  States,  pursuant  to  authority  vested  in  him  by  the 
Congress,  established  a  bulkhead  line  which  coincides  with  the  line 
adopted  by  the  city  in  1871. 

We  think  that  there  can  be  no  doubt  that  by  the  acts  of  the  federal 
and  state  governments  above  recited  plaintiffs'  predecessor  in  title  was 
etfectually  debarred  from  reclaiming  the  land  under  water  by  carrying 
out  the  line  of  solid  filling  beyond  the  bulkhead  lines  thus  established. 
The  grantees  of  the  city  of  New  York,  no  matter  how  wide  the  lan- 
guage of  the  grants  may  have  been,  could  take  no  more  than  the  city 
itself  possessed  and  was  authorized  to  grant,  and  so  the  grant  itself 
expressly  provided.  The  grants  from  the  state  to  the  city,  and  from 
the  latter  to  its  grantees,  were  made  with  a  view  to  the  improvement 
of  the  water  front  and  for  the  advancement  of  commerce.  Undoubted- 
ly the  grants  to  Appleby  and  Latou  conveyed  a  title  in  fee  to  the  lands 
under  water,  but  it  was  a  fee  qualified  as  to  the  uses  to  which  the  land 
could  be  put  and  subject  to  the  control  of  the  state  and  federal  authori- 
ties as  to  such  uses.  What  the  grantees  from  the  city  acquired  was  a 
naked  fee,  with  the  right  to  fill  in  and  make  land  to  be  gained  out  of 
the  North  river  when  and  if,  but  not  until,  required  so  to  do  by  the 
city  of  New  York.  This  seems  to  be  well  settled.  In  People  v.  N.  Y. 
&  Staten  Island  Ferry  Co.,  68  N.  Y.  71,  the  Court  of  Appeals  had  be- 
fore it  a  grant  made  by  the  state  of  New  York  to  one  Gore  of  land  un- 
der water  adjacent  to  Staten  Island.    The  court  said : 

"The  grant  to  Gore  in  1818  was  authorized  by  law,  and  he  acquired  thereby 
the  title  to  the  soil  under  water  embraced  within  the  grant ;  but  there  is  noth- 
ing in  the  words  of  the  grant,  or  in  the  statute  which  authorized  it,  indicat- 
ing any  purpose  of  interfering  witli  the  public  right  in  the  water  of  the  bay. 
*    *    *    The  grant  operates  as  a  license  from  the  state  to  the  grantee  to 
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erect  wharves  and  pleis  npon  the  lands  granted.  This  is  according  to  the 
general  understanding,  and  is  the  practical  construction  of  grant  made  un- 
der the  act  The  grantee  acquires  the  title  to  the  soil,  and  the  state  cannot  an- 
nul the  grant,  and  the  grantee,  by  virtue  of  his  proprietary  interest,  can  ex- 
clude any  other  person  from  the  permanent  occupation  of  the  land  granted, 
and  wharves  and  piers  erected  by  the  grantee,  upon  the  land  embraced  in  the 
grant  are  not  per  se  nuisances.  But  the  state  does  not  under  the  act  of  1813 
divest  itself  of  the  right  to  regulate  the  use  of  the  granted  premises  in  the  in- 
terest of  the  public  and  for  the  protection  of  commerce  and  navigation.  The 
grant  is  subordinate  to  the  paramount  right  of  the  public,  and  it  is  one  of 
the  important  functions  and  duty  of  the  state  to  protect  public  highways 
against  obstructions  and  encroachments  to  the  injury  of  the  people.  The 
grant  to  Gore  contained  no  words  excluding  the  exercise  by  the  state  of  gov- 
ernmental control  of  the  waters  above  the  land  granted  as  a  public  highway, 
and  if,  in  exercising  this  control,  the  grantee  Is  restricted  in  the  use  of  his 
property,  it  is  not  in  contravention  of  the  grant,  but  consistent  with  it,  be- 
cause the  grant,  by  well-settled  words  of  construction,  was  subject  to  the  ex- 
ercise of  this  right  and  attribute  of  sovereignity.'' 

The  court  then  referred  to  chapter  763,  Laws  1857,  above  referred 
to,  which  established  pier  and  bulkhead  lines  for  the  port  of  New  York 
and  greatly  restricted  the  extent  to  which  land  under  water  might  be 
built  upon  or  filled  in.    It  said : 

"When  this  act  was  passed,  no  piers  had  been  erected  on  the  Gore  grant, 
and,  so  far  as  appears,  there  was  unity  of  title  to  the  whole  tract  embraced 
therein.  This  act  was  a  lawful  exercise  of  legislative  power,  as  a  regula- 
tion for  the  benefit  of  commerce  and  navigation,  and  the  owners  of  the  Gore 
grant  were  bound  to  observe  it,  and  in  erecting  piers  to  conform  to  its  di- 
rections." 

We  think  that  there  can  be  no  doubt,  as  was  said  in  Knickerbocker 
Ice  Co.  V.  Forty-Second  St.  R.  R.  Co.,  176  N.  Y.  408,  68  N.  E.  864, 
that: 

••The  title  of  the  city  of  New  York  In  the  tideway  and  the  submerged  lands 
of  the  Hudson  river,  granted  under  the  Dongan  and  Montgomerie  charters 
and  the  acts  of  the  Legislature  of  1807,  1826,  and  1837,  was  not  absolute  and 
unqualified,  but  was  subject  to  the  right  of  the  public  to  the  use  of  the  river 
as  a  water  highway.*' 

And,  as  has  already  been  said,  the  grantees  from  the  city  could  ob- 
tain no  more  absolute  and  unqualified  title  than  the  city  itself  held. 
It  seems  to  be  quite  clear,  then,  that  plaintiffs'  predecessors  in  title, 
while  retaining  title  in  fee  to  the  soil  under  water,  long  since  lost  the 
right  to  fill  in  and  make  solid  land  outside  of  the  bulkhead  Kne  estab- 
lished by  authority  of  the  state  in  1871.  Many  of  the  cases  relied  upon 
by  plaintiffs  have  no  application,  because  they  arose  with  reference  to 
lands  which  had  been  filled  in  and  reclaimed.  As  was  said  in  the  Staten 
Island  Ferry  Co.  Case,  supra ; 

''We  need  not  inquire  what  the  rights  of  a  grantee  would  be  in  respect  to 
piers  and  wharves,  erected  under  the  license  implied  from  the  grant  before 
it  had  been  revoked,  or  the  state  had,  in  the  exercise  of  its  discretion,  made 
regulations  upon  the  subject" 

If,  however,  any  doubt  should  exist  as  to  the  right  of  plaintiffs'  pred- 
ecessors in  title  to  fill  in  outside  of  the  bulkhead  line  established  in 
1871,  there  can  be  no  doubt,  as  we  consider,  that  such  right  was  finally 
and  completely  lost  in  1890,  when  the  Secretary  of  War,  acting  under 
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the  authority  of  Congress,  established  the  same  bulkhead  line  that  had 
been  established  by  the  city  under  authority  of  the  state  in  1871. 

[4]  The  Hudson  river  is,  of  course,  a  navigable  stream,  and  the  pow- 
er of  Congress  over  such  waters  is  an  incident  to  its  power  to  regulate 
commerce,  and  is  paramount  when  exercised,  to  the  power  of  the  state. 
So  long  as  Congress  does  not  see  fit  to  exerdse  this  paramount  power, 
the  states  have  jurisdiction  over  navigable  waters  within  their  own  con- 
fines ;  but  there  always  remains  the  reserved  power  of  the  federal  gov- 
ernment to  step  in  and  supersede  the  state  authority,  and  this  it  may  do 
even  with  respect  to  navigable  waters  lying  wholly  within  the  state  lim- 
its. Rhea  v.  Newport  News  &  M.  Valley  R..R.  Co.  (C.  C.)  50  Fed.  16. 
Hence  it  follows  that  the  control  and  development  of  all  navigable 
streams  remains  within  the  ultimate  jurisdiction  of  the  federal  govern- 
ment, and  that  all  persons  who  acquire,  by  grant  from  the  state,  title  to 
lands  under  water  within  the  limits  of  a  navigable  streapi,  do  so  sub- 
ject to  the  exercise  of  the  federal  government  of  its  power  to  determine 
how  far  such  streams  may  be  encroached  upon.  Garrison,  Secretary  of 
War,  V.  Greenleaf  Johnson  Lumber  Co.,  215  Fed.  576,  131  C.  C.  A. 
644.  See,  also,  Scranton  v.  Wheeler,  179  U.  S.  141,  21  Sup.  Ct.  48,  45 
L.  Ed.  126. 

It  seems  to  us  therefore  to  be  clear  beyond  reasonable  dispute  that 
the  owners  of  the  land  under  water  involved  in  this  action  lost  in  1871, 
and  certainly  in  1890,  whatever  prospective  right  they  may  theretofore 
have  had  to  fill  in  and  reclaim  outside  of  the  bulkhead  line  then  estab- 
lished. They  never  had  the  right,  but  only  a  duty,  if  called  upon,  to 
build  the  piers  at  the  foot  of  and  in  extension  of  the  intersecting  streets. 
If  these  views  are  sound,  there  is  no  ground  for  the  injunction  sought 
by  plaintiffs.  The  grants  under  which  they  claim,  as  already  pointed 
out,  were  made  with  a  view  to  filling  in  and  reclaiming  from  the  Hud- 
son river  the  area  granted.  The  right  to  so  fill  in  having  been  taken 
away  by  subsequent  acts  of  the  state  and  the  United  States,  the  waters 
covering  the  granted  lands  have  been  preserved  for  the  uses  of  com- 
merce and  navigation  precisely  as  if  no  grant  had  been  made.  Plain- 
tiffs retain  the  naked  fee  to  the  soil  under  water,  but  without  the  right 
to  impede  or  prevent  the  use  of  the  water  for  the  purposes  for  which 
they  have  been  so  preserved.  Plaintiffs  could  not  fill  in  to  the  line  of 
Thirteenth  avenue,  or  throw  booms  across  the  spaces  between  the  piers, 
and  thus  prevent  the  use  of  the  waters  by  the  public  for  commercial 
purposes.    Nor  can  they  achieve  the  same  purpose  by  injunction. 

The  order  appealed  from  must  be  affirmed,  as  a  matter  of  right,  and 
not  in  the  exercise  of  discretion,  with  $10  costs  and  disbursements.  All 
concur. 
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HULL  T.  FIFTY-SECOND  ST.  ST0BA6B  HOUSE,  Inc.,  et  al. 
(Supreme  Court,  Appellate  Division,  Second  Department     March  26,  1915.) 

1.  Bankbuptct  ^s»296 — ^Action  bt  Trustee  in  Bankbuptoy — Appointment 

OF  Rbceiveb. 

Where,  in  a  suit  by  a  trustee  in  bankruptcy  to  set  aside  conveyances  by 
the  bankrupt,  the  court  appointed  a  receiver  until  the  entry  of  judgment, 
and  rendered  judgment  for  the  trustee,  directing  all  persons  in  posses- 
sion of  the  premises  of  the  bankrupt  to  surrender  and  deliver  the  same 
to  the  trustee,  the  trustee  should  demand  a  surrender  of  the  property  by 
presenting  a  certffled  copy  of  the  judgment  and  giving  a  receipt,  but  could 
not  appropriate  money  without  first  communicating  with  the  receiver, 
and  the  money  so  appropriated  must  be  returned  to  the  receiver,  who 
must  settle  his  accounts  and  comply  with  the  judgment 

[Ed.  Note. — ^For  other  cases,  see  Bankruptcy,  Cent.  Dig.  $  414;  Dec. 
Dig.  <8=>296.] 

2.  Bankruptcy  ^=»296 — Suit  xd  Set  Asidk  Conveyances  by  Bankrupt — 

Courts — ^Jurisdiction. 

Under  the  Bankruptcy  Act  (Act  July  1,  1898,  c.  541,  30  Stat  544),  as 
amended  in  1903  (Act  Feb.  5,  1903.  c.  4fi7,  32  Stat  797)  and  1910  (Act 
June  25,  1910,  C.  412,  36  Stat  838)  the  state  and.  federal  courts  have  con- 
current jurisdiction  of  a  suit  by  a  trustee  in  bankruptcy  to  set  aside  a 
conveyance  by  the  bankrupt. 

[Ed.  Note.— For  other  cases,  see  Bankruptcy,  Cent  Dig.  i  414;  Dec. 
Dig.  «=>296.] 

Apptsl  from  Special  Term,  Kings  County. 

Action  by  Lawrence  Hull,  as  trustee  in  bankruptcy  of  Clarence  E. 
Hopkins,  a  bankrupt,  against  the  Fifty-Second  Street  Storage  House, 
Incorporated,  and  others.  From  an  order  directing  the  return  by  the 
trustee  of  money  to  the  receiver,  and  declaring  him  still  to  be  in  pos- 
session of  the  property,  with  right  to  counsel  fee,  plaintiff  appeals. 
Affirmed  in  part,  and  reversed  in  part. 

See,  also,  151  N.  Y.  Supp.  1122. 

Argued  before  JENKS,  P.  J.,  and  BURR,  CARR,  STAPLETON, 
and  PUTNAM,  JJ. 

Winifred  Sullivan,  of  New  York  City,  for  appellant. 
Arnon  L.  Squiers,  of  New  York  City  (Edward  P.  Lyon,  of  New 
York  City,  on  the  brief),  for  respondents. 

PUTNAM,  J.  Plaintiff  is  the  trustee  in  bankruptcy  of  Clarence 
E.  Hopkins,  who  was  adjudged  bankrupt  in  the  District  Court  of  the 
United  States  for  the  Eastern  District  of  New  York.  The  bankrupt 
property  consisted  principally  of  this  warehouse,  with  the  storage  busi- 
ness there  carried  on.  It  was  subject  to  a  first  mortgage  of  $15,000  to 
the  Williamsburg  Savings  Bank,  and  had  been  further  incumbered  by 
conveyances  and  assignments  executed  by  the  bankrupt  before  his  fail- 
ure. Plaintiff,  as  such  trustee,  came  into  this  court,  suing  in  equity  to 
set  aside  these  conveyances  made  by  the  bankrupt.  He  applied  for  ap- 
pointment of  a  receiver  pendente  lite. 

This  court  at  Special  Term,  on  December  2,  1914,  appointed  a  re- 
ceiver "during  the  pendency  of  this  action  and  until  the  entry  of  judg- 

^=»For  other  casei  lee  same  topic  ft  KBY-NUMBER  in  all  Key-Numbered  Digests  it  Indexes 
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ment  herein,"  giving  him  power  to  continue  the  business,  and  to  col- 
lect all  accounts  and  moneys  due  or  to  become  due  in  connection  with 
this  storage  warehouse  business.  On  December  4th  the  receiver  qual- 
ified and  took  possession.  The  suit  came  on  for  trial  in  January,  and 
resulted  in  a  judgment  in  favor  of  plaintiff,  in  which  the  court  set  aside 
the  transfers  attacked,  adjudging  also  that  this  warehouse  building, 
with  all  the  personal  property  used  in  connection  with  it  and  all  ac- 
counts receivable,  were  the  property  of  the  bankrupt  on  the  date  of 
the  trustee's  appointment ;  also  that  plaintiff,  as  such  trustee,  is  vest- 
ed with  the  title  and  right  of  possession  of  the  property ;  that  the  Fifty- 
Second  Street  Storage  House,  Incorporated,  its  officers,  agents,  and 
servants,  "and  all  persons  in  possession  of  said  premises  or  busi- 
ness or  property,  or  any  surplus  income  or  profits  of  said  business 
since  July  25,  1914,  surrender  and  deliver  the  same  to  the  plaintiff,  as 
trustee  in  bankruptcy  of  said  Clarence  E.  Hopkins."  This  judgment 
of  January  16,  1915,  has  not  been  appealed  from. 

On  January  18th  plaintiff's  attorney  visited  the  warehouse,  and  in- 
formed Mr.  Mead,  who  had  continued  to  act  as  manager  under  the 
receiver,  that  plaintiff  had  taken  possession.  A  copy  of  the  judgment 
was  served  with  notice  of  such  taking  possession.  On  the  19th  plain* 
tiff's  attorney  took  from  Mr.  Mead,  apparently  without  notice  or  de- 
mand on  the  receiver,  the  cash  on  hand,  $274.17,  receipting  therefor 
to  Mr.  Mead,  On  the  same  day  the  federal  court  made  an  order  au- 
thorizing the  plaintiff  to  continue  the  business  under  the  defendant's 
trade  name.  On  January  23d  the  receiver  appears  to  have  demanded 
from  plaintiff's  attorney  the  return  of  the  cash  so  taken. 

[1]  A  regrettable  conflict  has  ensued  between  the  two  courts,  each 
maintaining  a  present  possession  of  this  property  of  the  bankrupt.  In 
view,  however,  of  the  limits  on  the  receiver's  appointment,  which  was 
only  pendente  lite  and  until  the  entry  of  judgment,  followed  by  the 
provision  of  such  judgment  directing  all  persons  in  possession  of 
said  premises  to  surrender  and  deliver  the  same  to  the  plaintiff, 
the  respective  rights  and  duties  were  plain.  Where  a  receiver  has  per- 
sonal property,  and  a  decree  is  made  authorizing  a  party  to  have  it, 
the  Supreme  Court  of  the  United  States  has  declared  the  orderly 
procedure.  A  demand .  should  be  made  with  a  certified  copy  of  the 
decree  requiring  the  receiver  to  surrender  the  property  upon  giving  a 
receipt  to  be  filed,  so  as  to  show  exact  performance  of  the  decree.  Very 
V.  Watkins,  23  How.  469,  16  L.  Ed.  522.  Here  this  money  was  appro- 
priated under  the  general  terms  of  the  judgment,  without  first  com- 
municating with  the  receiver.  This  was  irregular,  and  the  Special 
Term  rightly  directed  its  return,  which  has  since  been  done. 

[2]  But  the  bankruptcy  statutes  are  the  law  for  the  state  courts, 
and  not  alone  for  the  federal  courts,  in  so  far  as  relates  to  the  recovery 
of  the  property  from  adverse  claimants.  Indeed,  under  the  original 
act  of  1898  the  trustee  could  bring  such  a  suit  as  this  only  in  the  state 
courts,  unless  by  defendant's  consent.  Now,  by  amendments  of  1903 
and  1910,  the  jurisdiction  is  concurrent.  The  state  courts  are  called 
on  to  carry  out  the  spirit  of  the  beneficial  purpose  of  the  bankruptcy 
statutes.  Yet  the  professional  zeal  of  attorneys,  with  the  unconscious 
straining  by  courts  to  hold  their  jurisdiction  in  close  cases,  have  often 
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let  them  forget  the  due  observance  of  comity  between  courts  of  concur- 
rent powers.  Under  the  bankruptcy  statute  of  1867  (Act  March  2, 
1867,  c.  176,  14  Stat.  517),  though  less  by  the  present  act,  the  separate 
state  and  federal  systems  have  been  often  made  the  occasion  of  bur- 
densome charges,  duplicate  fees,  and  wasteful  delays.  It  is  a  reproach 
that  courts  should  let  the  machinery  devised  to  make  a  prompt  and 
fair  division  of  the  wrecked  estate  work  so  badly  and  often  fail  of  its 
purpose.  The  present  situation  is  plain.  The  receiver  should  obey  the 
judgment. 

After  plaintiff  had  taken  possession  of  the  warehouse  property  under 
the  judgment,  the  receiver  was  not  thereafter  to  resist  the  adjudged 
rights  of  the  trustee  in  bankruptcy,  since  the  receiver's  custody  and 
control  had  been  ended  by  the  judgment.  The  outlays  and  liabilities 
disclosed  by  the  affidavits  did  not  entitle  the  receiver  to  demand  to  re- 
take the  real  estate  and  property  from  the  plaintiff.  His  duty  was  to 
turn  over  possession,  file  his  accounts,  and  not  obstruct  the  administra- 
tion of  the  bankrupt's  estate,  or,  if  he  had  substantial  ground  to  take 
a  precautionary  attitude  by  reason  of  liabilities  incurred  in  his  trust, 
then  he  should  have  applied  to  modify  the  judgment.  Had  he  expended 
a  large  sum,  or  involved  himself  in  future  liabilities,  which  the  affi- 
davits show  is  not  the  case  here,  this  court  might  stand  on  its  right  to 
secure  its  officer  beyond  the  cash  in  his  hands  before  directing  deliv- 
ery of  possession. 

Order  affirmed,  so  far  as  it  requires  the  return  of  moneys  taken 
from  the  receiver's  custody,  and  directs  the  settlement  in  the  Supreme 
Court  of  the  receiver's  accounts ;  otherwise,  reversed,  and  the  receiver's 
motion  to  continue  his  possession  of  the  other  property  theretofore  held 
by  him  as  receiver  denied,  without  costs.    All  concur. 


(89  Misc.  Bep.  461) 

KUGELMAN  et  al.  v.  BLA.TZ  et  al. 

(Supreme  Court,  Appellate  Term,  First  Department.    March  23,  1915.) 

1.  Judgment  ($=»138 — Refusal  of  Attobnby  to  Try  Casb-^Dbfault — Qpsn- 

iNo — Grounds. 

Where  an  attorney  refuses  to  proceed  before  a  judge  having  the  right 
to  bear  a  case,  he  has  had  his  day  In  court,  and  cannot  thereafter  claim 
another  opportunity  to  present  his  casa 

[Ed.  Note.—For  other  cases,  see  Judgment,  Cent.  Dig.  §§  249-251,  254  r 
Dec.  Dig.  «=>138.] 

2.  Attornet  and  Client  ^=s>92 — Authority  of  Attorney— Refusal  to  Try 

Case. 

While  a  client  is  represented  by  his  attorney,  the  refusal  of  such  attor- 
ney to  try  a  case  before  a  Judge  having  the  right  to  hear  it  is  as  binding 
upon  the  client  as  any  other  act  of  the  attorney  at  the  trial. 

[Ed.  Note. — For  other  cases,  see  Attorney  and  Client,  Cent  Dig.  |S  171- 
173 ;   Dec.  Dig.  <g=>92.] 

3.  Judoubnt  ^ss>143 — Default — Refusal  of  Attorney  to  Try  Casb — ^Ef- 

fect. 

Where  the  examination  of  a  witness  gave  rise  to  a  heated  discussion 
between  the  court  and  defendant's  counsel,  and  to  avoid  any  prejudice 

^s»For  otber  cases  see  tame  topio  ft  KEY-NUMBER  In  all  Key-Numbered  Digests  ft- Indexes 
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to  the  defendant  from  his  remarks  the  conrt  declared  a  mistrial  and  im- 
paneled another  Jury,  and  where  the  attorney  stated  that  his  encounter 
with  the  court  had  left  him  in  no  condition  to  do  justice  to  his  client's 
case,  and,  upon  refusal  of  a  continuance,  asked  If  he  might  withdraw 
from  the  case,  when  the  Judge  replied  that  trial  or  an  inquest  would  be 
had,  and  the  attorney  stated  that  he  withdrew,  and  left  the  room.  Judg- 
ment being  entered  for  the  plaintiffs,  since  the  attorney's  act  in  with- 
drawing terminated  the  relation  of  attorney  and  client  between  them  for 
the  purpose  of  the  trial,  and  since  this  occurred  before  trial,  the  client 
was  in  default  only  by  reason  of  his  representative's  refusal  to  proceed, 
was  deprived  of  his  day  in  court,  and  such  defendant's  motion  to  set 
aside  the  Judgment  by  default  should  have  been  granted,  if  the  offend- 
ing attorney  was  actually  out  of  the  case. 

[Ed.  Note.— For  other  cases,  see  Judgment,  Cent  Dig.  §|  269,  270,  272- 
291 ;    Dec.  Dig.  «=»143.] 

Appeal  from  City  Court  of  New  York,  Special  Term. 

Action  by  Julius  G.  Ku|;elman  and  Charles  Frankland  against  Harry 
Katz  and  Joseph  Katz.  From  an  order  denying  defendants'  motion  to 
open  their  default  and  set  aside  judgment  entered  for  plaintiffs  upon 
an  inquest,  defendants  appeal.    Reversed,  on  conditions. 

Argued  March  term,  1915,  before  LEHMAN,  HENDRICK,  and 
COHALAN,  JJ. 

Samuel  S.  Breslin,  of  New  York  City,  for  appellants. 
Samuel  J.  Rawak,  of  New  York  City,  for  respondents, 

LEHMAN,  T.  [1,  2]  It  appears  that  on  January  14th  this  case  was 
marked  ready  for  trial  in  part  III  of  the  court  and  was  sent  from  there 
to  a  vacant  part  for  trial.  The  trial  then  proceeded,  and  one  of  the  de- 
fendants was  examined  on  behalf  of  the  plaintiffs.  During  the  exami- 
nation a  somewhat  heated  discussion  occurred  between  the  court  and 
defendants'  counsel.  As  a  result  of  that  discussion,  and  apparently  in 
order  to  avoid  any  possible  prejudice  to  the  defendants  from  the  re- 
marks of  the  court  to  the  defendants'  counsel,  the  court  very  properly 
declared  a  mistrial.  Thereafter  the  defendants'  counsel  asked  to  have 
the  case  sent  back  to  the  calendar  in  part  III,  but  the  judge  ordered  the 
trial  to  proceed  before  him.  In  order,  however,  to  safeguard  the  de- 
fendants' rights  completely,  the  trial  justice  sent  to  other  parts  of  the 
court  for  an  entirely  new  jury.    Defendants'  counsel  then  stated: 

"Before  I  examine  the  Jury,  I  have  a  preliminary  motion  to  make.  I  am 
frank  to  say  that  what  transpired  in  court  has  practicaUy  taken  aU  the 
strength  out  of  me.  I  beUeve  I  can't  do  Justice  to  my  cUents.  I  can't  da 
Justice  to  my  clients  in  trying  the  case.  My  clients  will  he  punished  on  my 
account,  and  I  feel  I  can't  go  on  trial  before  your  honor  at  this  time." 

The  trial  justice  overruled  this  objection,  and  the  attorney  then  ask- 
ed: "May  I  withdraw  from  the  case  at  this  time?"  The  trial  justice 
responded  that  a  trial  or  an  inquest  would  be  had.  Thereupon  the 
attorney  stated,  "I  respectfully  withdraw,"  and  left  the  room.  The 
court  stated  to  plaintiffs'  counsel,  '*You  may  take  an  inquest,"  and,  aft- 
er he  had  presented  his  evidence,  directed  a  judgment  in  plaintiffs'  fa- 
vor. The  defendants  then  moved  to  open  their  default,  and  now  appeal 
from  the  denial  of  their  motion. 

^ss»For  otber  cases  see  same  topic  ft  KBT-NUMBBR  in  all  Key-Numbered  Disesta  &  Indexes 
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Upon  their  motion  in  the  court  below,  and  upon  this  appeal,  the  de- 
fendants contend  that  counsel  had  a  right  to  refuse  to  go  on  witli  the 
case,  because,  by  reason  of  the  discussion  before  the  court  directed  a 
mistrial,  he  had  come  to  believe  that  his  clients'  rights  would  be  preju- 
diced by  the  attitude  of  the  trial  judge.  If  the  defendants'  claim  to  a 
new  trial  depended  upon  the  validity  of  this  conclusion,  I  should  un- 
hesitatingly vote  to  affirm  the  order  of  the  court  below.  Attorneys 
have  a  duty  to  their  clients  to  vigilantly  protect  their  rights,  but  no  at- 
torney and  no  litigant  has  a  right  to  choose  the  judge  before  whom  he 
is  willing  to  litigate  his  cause.  The  law  guarantees  to  each  litigant  a 
fair  trial.  Every  remark  of  a  trial  judge  in  a  jury  trial,  if  excepted  to, 
must,  tmder  the  law,  be  recorded ;  and  if  by  reason  of  such  remark 
there  is  fair  ground  for  the  belief  that  the  litigant's  rights  have  been 
prejudiced,  either  the  trial  court  or  the  appellate  court  will  set  aside  the 
judgment. 

In  this  case,  although  the  trial  justice  had  himself  called  the  original 
trial  a  mistrial  in  order  to  prevent  the  possibility  of  prejudice  arising 
from  his  remarks  to  counsel  in  the  presence  of  the  jury,  yet  counsel 
presumed  to  refuse  to  proceed  before  the  same  justice  and  a  new  jury 
upon  the  alleged  ground  that  he  feared  that  his  clients'  rights,  and  even 
his  own  rights,  might  be  severely  prejudiced.  The  attorney  is  an  offi- 
cer of  the  court,  and  as  such  has  a  duty  to  perform  at  a  trial  hardly  less 
important  or  dignified  than  the  duty  of  the  presiding  judge.  He  does 
not,  however,  perform  these  duties  or  protect  his  dignity,  as  an  officer 
of  the  court  when  he  refuses,  for  any  reason,  to  proceed  in  a  case  prop- 
erly brought  before  a  judge  of  the  court  empowered  by  law  to  preside 
at  the  trial.  Only  by  taking  part  in  the  trial  and  protecting  his  clients* 
rights  by  proper  motions  and  exceptions  can  the  attorney  perform  his 
duties  and  aid  in  the  fair  and  orderly  administration  of  justice,  and  the 
law  provides  full  and  complete  means  by  which  a  fair  administration 
of  justice  can  always  be  obtained.  The  personal  dignity  of  the  judge  is 
not  involved  in  the  refusal  of  an  attorney  to  appear  before  him,  but  the 
dignity  of  the  court  demands  that  every  case  be  tried  by  the  judge  be- 
fore whom  it  is  brought.  The  attorney  himself  is  bound  to  vindicate  the 
dignity  of  the  law  and  of  the  courts  established  to  administer  the  law 
l>y  insisting  upon  his  rights  in  an  orderly  and  proper  manner,  and 
should  the  trial  court  not,  in  his  opinion,  afford  him  a  fair  opportunity 
to  present  his  case  before  the  jury,  by  presenting  to  the  appellate  tri- 
bunal for  review  a  record  of  the  proceedings. 

It  follows  that,  where  an  attorney  refuses  to  proceed  before  a  judge 
having  the  right  to  hear  a  case,  he  has  been  afforded  his  day  in  court, 
and  cannot,  therefore,  claim  that  he  should  be  afforded  another  oppor- 
tunity to  present  his  case.  So  long  as  the  client  is  represented  by  the 
attorney,  his  refusal  to  proceed  is  binding  upon  his  client  in  exactly  the 
same  manner  as  any  other  act  of  the  attorney  at  the  trial.  Sutter  v. 
City  of  New  York,  106  App.  Div.  129,  94  N.  Y.  Supp.  515. 

[3]  There  is  no  doubt,  however,  that  the  relationdiip  of  attorney  and 
client  may  be  terminated  at  any  time  by  either  party.  When,  therefore, 
before  the  trial  begins,  the  attorney  insists  upon  withdrawing  from  the 
<SLSt,  the  client  is  left  without  a  representative  to  present  his  case. 
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When  that  occurs,  the  acts  of  the  attorney  are  not  performed  under  the 
authority  vested  in  him  by  virtue  of  his  relationship  to  his  client,  but 
are  acts  performed  in  repudiation  of  that  authority  and  relationship. 
It  follows  that  in  such  a  case  the  client  is  in  default,  not  because  he  re- 
fuses through  his  representative  to  proceed,  but  because  his  representa- 
tive refuses  to  proceed  for  him,  and  in  that  manner  the  client  has  been 
deprived  of  his  day  in  court.  In  the  case  before  us  the  attorney  did 
actually  state  that  he  wished  to  withdraw  from  the  case,  and,  even 
though  that  withdrawal  may  be  regarded  as  founded  upon  improper 
grounds,  it  left  the  defendants  without  an  attorney  who  could  present 
their  case  at  the  trial.  The  default  thus  suffered  is  a  default  which  the 
court  has  power  in  its  discretion  to  open  in  a  proper  case  and  upon 
proper  terms ;  but  a  new  trial  should  be  granted  only  where  the  attor- 
ney is  actually  out  of  the  case,  and  upon  the  substitution  of  another 
attorney. 

The  order  denying  the  motion  to  open  the  default  is  therefore  re- 
versed, without  costs,  and  the  motion  is  granted,  provided  that  the  de- 
fendants within  ten  days  secure  an  order  of  substitution  and  pay  to 
plaintiffs  the  sum  of  $30  costs  and  any  disbursements  incurred  on  the 
appeal ;  the  plaintiffs  to  be  permitted  to  retain  the  moneys  heretofore 
paid  as  security  for  any  judgment  that  they  may  obtain;  otherwise 
order  is  affirmed,  with  $10  costs.    All  concur. 


WILLIAM  S.  MERRELL  CHEMICAL  CO.  v.  ROOT  et  aL 
(City  Court  of  New  York,  Trial  Term.    May,  1915.) 

BlLIfl  AND  NOTVS  ^=»396 — IND0B8£M£NT — NOTICE  OF  NONPAYMENT — ^NeOXSSITT 

— Statute. 

Under  Negotiable  Instruments  Law  (Consol.  Laws,  c.  38)  §  167,  making 
notice  of  dishonor  necessary  to  <*harge  an  indorser,  which  notice  may  bt 
merely  oral  and  given  in  any  terms  sufficiently  identifying  the  instrument 
and  indicating  its  dishonor  l)y  nonpayment,  formal  written  notice  of  dia- 
^honor  was  not  required  to  charge  a»  indorser  one  who,  as  assistant  treas- 
urer of  a  corporation,  signed  its  note  as  such,  and  Indorsed  it,  and  de- 
livered it,  and  who  signed  all  the  checks  of  the  corporation,  bo  that  the 
note  could  not  be  paid  without  his  own  act  and  knowledge. 

[Ed.  Note.—For  other  cases,  see  BiUs  and  Notes,  Cent  Dig.  H  1022> 
1028;   Dec.  Dig.  ®=>3i)d.J 

Action  by  the  William  S.  Merrell  Chemical  Company  against 
Marshall  J.  Root  and  Charles  B.  Van  Nostrand.  Judgment  for  plain- 
tiff, and  defendant  Van  Nostrand  moves  for  new  trial.    Motion  denied. 

Campbell  &  Scribner,  of  New  York  City,  for  plaintiff. 
Zabriskie,  Murray,  Sage  &  Kerr,  of  New  York  City,  for  defendant 
Van  Nostrand.  " 

FINELITE,  J.  This*  action  was  brought  to  recover  the  sum  of 
$700  on  the  following  facts:  The  plaintiff  is  a  toreign  corporation 
created  under  the  laws  of  the  state  of  Ohio,  and  on  or  about  March 
25,  1915,  the  Root-Knight  Company,  a  foreign  corporation  created 
under  the  laws  of  the  state  of  Delaware,  made  and  delivered  to  the 

^s^For  other  rases  see  same  topic  ft  KBY-NUMBGR  In  all  Key-Numbered  Digests  &  Indexes 
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plaintiff  its  promissory  note,  in  writing,  of  which  the  following  is  a 

copy : 

$700.  New  York,  March  25,  1915.    April  7,  1915. 

After  date  we  promise  to  pay  to  the  order  of  William  S.  Merrall  Chemical 
Company  seven  hundred  dollars  at  22  East  22d  street,  New  York  City.  Value 
received.  Boot-Knight  Company,  Inc., 

By  M.  J.  Boot,  President 

No,  156.    Due  4 — 7 — ^15.     .  Charles  B.  Van  Nostrand,  Asst  Treasurer. 

Prior  to  delivery  of  the  said  note  to  the  plaintiff,  the  defendant  Van 
Nostrand  indorsed  the  said  note  and  joined  with  the  Root-Knight 
Company,  Incorporated,  in  delivering  the  same  to  the  plaintiff,  who 
is  now  the  owner  and  holder  thereof.  At  maturity  the  said  note  was 
duly  presented  for  payment.  Payment  was  then  and  there  demanded^ 
but  the  note  was  not  paid.  The  defendants  were  the  officers  of  the 
said  Root-Knight  Company,  Incorporated.  The  defendant  Charles 
B.  Van  Nostrand  admits  that  he  indorsed  the  note  in  question.  The 
action  is  against  the  said  indorser. 

The  defendant  Van  Nostrand  defends  the  suit  upon  the  ground 
that  he  did  not  receive  notice  of  presentment  and  dishonor.  It  ap- 
pears that  the  note  was  presented  for  payment  shortly  before  noon  on 
April  7th  by  a  messenger  of  the  First  National  Bank,  by  exhibiting  it 
to  the  bookkeeper  of  the  defendant  and  demanding  payment,  and  leav- 
ing a  notice  in  writing  as  follows : 

First  National  Bank,  Broadway  and  Wall  Street 

New  York,  April  7,  1915. 
To  Boot-Knight  Co.:   Your  note  on  you  for  $700.00  has  been  presented  for 
payment  and  will  be  detained  at  this  bank  until  3  o'clock  p.  m.  to-day.    Mes- 
sengers have  no  authority  to  promise  that  drafts  will  be  held  longer.    Route 
No.  12,  by  M.    (Certified  check  required.) 

The  bookkeeper  placed  this  notice  on  the  desk  of  the  defendant 
Van  Nostrand,  the  assistant  treasurer  and  financial  officer  of  the 
company,  and  called  his  attention  to  it  upon  his  return  to  the  office 
at  4:30  p.  m.  This  notice  was  produced  by  the  defendant  upon  the 
trial  of  this  action.  It  also  appears  that  all  checks  of  the  defendant 
were  required  to  be  signed  both  by  Mr.  Van  Nostrand,  as  assistant 
treasurer,  and  by  Mr.  Root,  as  president.  The  notice  of  presentment 
was  in  writing  as  above,  but  the  notice  of  nonpayment  was  not  in 
writing.  Mr.  Van  Nostrand  knew  that  the  note  was  not  paid,  because 
it  was  his  business  as  financial  officer  of  the  company  to  know  that, 
and  it  could  not  be  paid  without  his  signature  to  the  check.  From  his 
testimony  it  appears  that  he  did  not  deny  that  he  had  actual  knowl- 
edge of  its  dishonor,  but  merely  that  formal  notice  of  it  was  not  given 
to  him.  Therefore  the  only  question  to  be  decided  here  is  whether 
the  lack  of  such  formal  written  notice  is  fatal. 

Section  167  of  the  Negotiable  Instruments  Law  reads  as  follows : 

"The  notice  may  be  in  tcritinff  or  merely  oral,  and  may  be  given  in  any 
terms  which  sufficiently  Identify  the  instrument,  and  Indicate  that  it  has  been 
dishonored  by  nonacceptance  or  nonpayment." 

The  respective  counsel  cite  the  case  of  O'Bannon  Co.  v.  Curran, 
129  App.  Div.  90,  113  N.  Y.  Supp.  359,  on  the  question  of  noticeof 
152N.Y.S.— 24  r"  T 

Digitized  by  VjOOQ  iC 


370  162   NBW   YORK  SUPPLBMBNT  (Sup.  Ct. 

dishonor  and  presentment,  which  case  seems  to  be  sufficient  as  an 
authority  to  uphold  the  contention  of  the  plaintiff.  In  that  case  the 
indorser  was  the  president  of  the  maker,  a  corporation  which  was 
put  into  bankruptcy  with  the  co-operation  of  the  president  himself. 
The  indorser  contended  that  there  was  no  cause  of  action  against  him, 
because  it  did  not  appear  that  the  notes  were  presented  for  payment 
and  notice  of  nonpayment  given  to  him.  The  court  held  that  he  was 
nevertheless  chargeable,  saying: 

"As  an  Individual  he  knew  when  the  notes  fell  due  that  the  corporatloii 
could  not  pay  them,  because  it  liad  been  adjudicated  a  bankrupt  and  aU  of 
its  property  was  in  the  hands  of  a  receiver  in  the  bankruptcy  proceedings,  in 
which  he  participated.  Under  such  circumstances  the  defendant  must  t^ 
deemed  to  have  waived,  at  least  impliedly,  within  the  meaning  of  the  sec- 
tions of  the  Negotiable  Instruments  Law  above  referred  to,  presentment  of 
the  notes  and  notice  of  dishonor.  By  his  consent  and  with  his  co-operation  it 
had  been  rendered  impossible  for  the  maker  to  pay — ^all  of  its  property  being 
then  in  custodia  legis.  ♦  ♦  •  When  the  notes  in  question  fell  due  the 
maker  could  not  pay;  the  indorser  knew  it,  because  he  had  participated  in 
the  act  which  made  it  impossible  for  it  to  pay,  and  for  that  reason  a  failure 
to  present  the  notes  for  payment  and  give  him  notice  of  nonpayment  could  not 
by  any  possibility  have  injured  him." 

True,  the  Root-Knight  Company  was  not  in  bankruptcy  at  the 
time  that  this  note  was  presented,  but  the  reasoning  of  the  case  is 
that  the  presentment  and  notice  are  unnecessary  when  the  indorser. 
because  of  his  own  act,  knew  that  the  note  could  not  be  paid  without 
his  act  as  assistant  treasurer,  and  as  an  individual  he  knew  when  the 
note  fell  due  that  the  corporation  did  not  pay  it.  Notice  of  dishonor 
was  not  required,  because  Mr.  Van  Nostrand  was  the  person  to  whom 
the  instrument  was  presented  for  payment,  and  this  exception  '^as 
inserted  to  avoid  the  necessity  of  giving  notice  of  a  fact,  which  by 
the  terms  of  the  exception  must  be  within  the  personal  knowledge  ot 
the  man  notified.  In  re  Swift  (D.  C.)  106  Fed.  65.  I  have  examined 
the  authorities  cited  upon  the  defendant's  brief  and  fail  to  see  where 
they  are  applicable  to  the  question  involved  here. 

The  motion  for  a  new  trial  must  therefore  be  denied,  with  exception 
to  the  defendant,  and  10  days'  stay  and  30  days  to  make  a  case.  Settle 
order  on  one  day's  notice. 


GUCKER  v.  KOPP  et  al.    (No.  7418.) 
(Supreme  Court,  Appellate  Division,  First  Department.    June  4,  1915.) 

DowEB  €=>95 — Inchoate  Iz9Tbbesi>— Judgmeitt  in  Partition  Suit. 

Where  Judgment  for  plaintiff  was  entered  in  partition,  in  which  a  wife 
of  a  party  declined  to  accept  a  gross  sum  in  lieu  of  her  inchoate  right 
of  dower,  and  an  amount  was  deposited  in  court  to  protect  such  right, 
and  on  her  husband's  death  the  wife  applied  for  an  award  of  a  gross 
sum,  the  motion  should  have  been  granted ;  her  right  to  a  gross  sum  by 
way  of  admeasurement  having  l)ecome  absolute,  standing  unaffected  by 
her  former  refusal. 

[Ed.  Note.— For  other  cases,  see  Dower,  ClJent  Dig.  §  340;  Dec.  Dig. 
«=>95.] 

^ssyVoT  other  cases  see  same  topic  ft  KBY-NUMBifiR  in  all  Key-Numbered  Dlgesu  &  Indexes 
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Appeal  from  Special  Term,  New  York  County. 

Action  for  partition  by  Louise  Gucker  against  Anna  Kopp,  impleaded 
with  others.  From  an  order  denying  Anna  Kopp's  application  to  have 
a  gross  simi  assigned  to  her  for  dower,  she  appeals.  Order  reversed, 
and  motion  granted. 

Argued  before  INGRAHAM,  P.  J.,  and  CLARKE,  SCOTT,  DOW- 
LING,  and  HOTCHKISS,  JJ. 

Henry  M.  Flateau,  of  New  York  City,  for  appellant 
John  J.  Curtin,  of  New  York  City,  for  respondents. 

SCOTT,  J.  On  February  5,  1906,  a  judgment  was  entered  in  a  par- 
tition action  in  which  the  appellant,  Anna  Kopp,  and  her  husband, 
were  parties;  the  latter  being  seised  of  an  undivided  interest  in  the 
real  property  partitioned.  At  that  time  appellant  declined  to  accept  a 
gross  sum  in  lieu  of  her  then  inchoate  right  of  dower,  and  the  sum  of 
$24,371.94  was  deposited  in  court  to  protect  said  inchoate  right.  The 
judgment  contained  jthe  customary  provision  that  any  party  to  the  ac- 
tion might  at  any  time  thereafter  "apply  to  the  court  for  further  direc- 
tion, judgment,  or  order  in  the  premises.**  The  husband  is  now  dead, 
and  appellant's  right  to  dower  has  become  consummate.  She  now 
applies  for  an  order  that  a  gross  sum  be  awarded  to  her  in  lieu  of  her 
dower  right. 

We  think  that  the  motion  should  have  been  granted.  The  fact  that 
she  declined  a  gross  sum  in  lieu  of  her  inchoate  right  is  no  reason  why 
her  present  application  should  be  denied.  The  fund  stands  in  the 
place  of  the  land,  and  her  right  to  a  gross  sum  by  way  of  admeasure- 
ment has  become  absolute. 

Order  appealed  from  reversed,  with  $10  costs  and  disbursements^ 
and  motion  granted.    Order  filed.    All  concur. 


CONNELLY  v.  FISH  et  al. 
(Supreme  Conrt,  Trial  and  Special  Term,  Chemung  County.) 

1.  Boundaries  <S=>8 — Description— Evidence. 

A  deed  conveying  a  vacant  lot  described  It  as  bounded  by  be^lnnlng^ 
at  a  point  In  the  east  line  of  a  street  at  the  southwesterly  corner  of  the 
grantor's  brick  building ;  thence  along  the  building  and  including  one-half 
of  the  wall  thereof;  thence  on  a  line  parallel  with  the  street,  25%  feet^ 
more  or  less,  to  an  Iron  wall;  thence  westerly  on  a  line  parallel  with 
the  brick  building  and  25%  feet  or  thereabouts  distant  therefrom ;  thence 
northerly  along  the  street  25%  feet  or  thereabouts.  The  grantee,  before 
purchasing,  made  measurements,  and  his  measurements  were  25%  feet 
as  designated  in  the  deed  when  measured  from .  the  center  of  the  wall 
of  the  brick  building.  When  the  grantee  excavated  for  the  purpose  of 
building,  he  found  a  stone  monument  In  line  with  the  center  of  the  wall 
of  the  brick  building.  He  subsequently  used  the  wall  as  a  party  wall. 
Held,  that  the  deed  conveyed  to  the  center  of  the  wall. 

[Ed.  Note. — For  other  cases,  see  Boundaries,  Cent.  Dig.  §f  66-76 ;  Dec- 
Dig.  C=»8.] 

2.  Party  Walls  «=>5 — Stbuctumbs  Conbtitutinq  Party  Walls— Rights  or 

Parties. 

Where  a  deed  conveyed  to  the  grantee  to  the  center  of  a  wall  of  a 
building  of  the  grantor,  and  the  parties  treated  the  wall  as  a  party  wall. 

^=»For  other  cases  see  same  toi»lc  ft  KEY-NUMBER  m  all  Key-Numbered  Digests  &  Indexes 
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the  wall  must  be  deemed  a  party  wall;  but  tbe  easement  of  Joint  use 
therein  did  not  survive  the  destruction  of  the  waU  occurring  without  the 
fault  of  either  party. 

[Ed.  Note.— For  other  cases,  see  Party  Walls,  Cent  Dig.  ff  11-13,  567 ; 
Dec.  Dig.  <S=s>5.] 
3.  Ejectment  «=>114 — Judgment— Right  to  Possession. 

Where  plaintiff  In  ejectment  was  entitled  to  recover  a  strip  occupied 
In  part  by  a  wall  of  a  building  of  defendant,  the  court  wlU  render  Judg- 
ment of  eviction,  unless  defendant  will  deliver  to  plaintiff  an  agreement 
permitting  the  use  of  the  wall  as  a  party  wall. 

[hd.  Note.— For  other  cases,  see  Ejectment,  Cent.  IMg.  H  352-370,  872, 
374^78 ;  Dec.  Dig.  «S=>114.] 

Action  by  Thomas  F.  Connelly  against  Edwin  C  Fish  and  others. 
Judgment  for  plaintiff. 

Michael  Danaher,  of  Elmira,  for  plaintiff. 
Monroe  Wheeler,  of  Bath,  for  defendants, 

KILEY,  J.  This  action  was  tried  at  a  term  of  the  Supreme  Court 
held  in  the  county  of  Chemung  on  the  23d  day  of  November,  1914.  It 
is  an  action  in  ejectment,  brought  by  the  plaintiff  against  the  defendants 
to  recover  possession  of  a  strip  of  land  which  plaintiff  alleges  defend- 
ants withhold  from  him.  Jury  was  waived,  and  the  case  tried  before 
the  court  without  a  jury.  A  general  outline  of  the  situation  and  facts 
surrounding  the  controversy,  before  the  dispute  arose,  is  briefly  as  fol- 
lows : 

Previous  to  the  3d  day  of  March,  1900,  Wilbur  W.  Fish  and  Eliza 
F.  Fish,  his  wife,  sold  to  Thomas  Connelly,  the  plaintiflf  in  this  action, 
by  contract,  a  vacant  lot  situate  on  the  east  side  of  State  street  in  the 
city  of  Elmira.  At  the  time  of  such  sale  said  Pish  owned  the  adjoining 
lot  on  the  north,  and  I  conclude  the  lot  he  sold  and  the  lot  he  retained 
constituted,  at  the  time  he  purchased  it,  a  single  lot.  Immediately  to 
the  north  of  the  vacant  lot  sold  to  Connelly  there  stood  upon  the  por- 
tion retained  by  Fish  a  four-story  brick  building.  Subsequently,  and 
on  March  3,  1900,  the  said  Fish  executed,  acknowledged,  and  delivered 
to  Connelly  a  warranty  deed  of  the  property  so  sold  to  him.  On  April 
10,  1913,  Wilbur  W.  Fish  died.  Conveyances  of  the  property  were 
mside  between  the  Fish  heirs,  so  that  the  defendant  Edwin  C.  Fish  be- 
came the  owner  of  the  property  immediately  north  of  plaintiff's  prop- 
erty ;  the  defendant  Wilbur  P.  Fish  taking  a  mortgage  upon  that  prop- 
erty from  the  defendant  Edwin  C.  Fish,  which  mortgage  still  exists. 
The  defendants  Norman  J.  Thompson  and  Merle  D.  Thompson,  a  co- 
partnership, are  tenants  of  said  brick  building  on  defendants'  lot.  The 
building  stood  there  at  the  time  of  the  sale  to  plaintiff.  The  founda- 
tion was  of  stone,  the  height  was  7  feet,  and  it  was  2  feet  wide.  The 
four  stories  built  upon  the  stone  foundation  were  of  brick  16  inches 
wide,  and  so  constructed  as  to  stand  8  inches  each  side  of  the  center 
line  of  the  stone  foundation.  The  defendants  Edwin  C.  Fish  and  Wil- 
bur P.  Fish  are  sons  of  Wilbur  W.  Fish,  plaintiff's  grantor.  Previous 
to  the  death  of  Wilbur  W.  Fish,  and  in  the  year  1900,  the  plaintiflf, 
Thomas  F.  Connelly,  constructed  a  brick  building  upon  liis  vacant  lot, 
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using  the  south  wall  of  the  building  upon  the  Fish  lot  as  his  north  wall, 
and  occupied  it  from  the  time  of  such  construction  until  March  13, 
1913,  when  both  the  Fish  and  Connelly  buildings  were  destroyed  by  fire, 
rendering  the  south  wall  of  the  Fish  building  and  the  north  wall  of  the 
Connelly  building  (being  a  single  wall,  and  the  same)  so  impaired  that 
it  was  of  no  value  down  to  the  stone  foundation.  The  defendant  Fish 
immediately  rebuilt  a  brick  building  four  stories  in  height,  placing  his 
south  wall  upon  the  former  stone  foundation,  in  the  same  position  oc- 
cupied by  the  original  wall,  viz.,  a  16-inch  brick  wall  8  inches  each  side 
of  the  center  line  of  the  2-foot  stone  foundation.  The  plaintiflf  sought 
to  be  considered  in  the  building  of  that  wall.  The  defendant  stated, 
and  continues  to  assert,  that  the  plaintiflf,  Connelly,  had'  no  interest  in 
the  wall ;  that  he  did  not  own  the  land  under  the  wall,  and  excluded, 
and  continues  to  exclude,  him  from  the  use  of  the  wall,  or  the  12 
inches  constituting  the  south  one-half  of  the  stone  foundation,  and  the 
8  inches  constituting  the  south  one-half  of  the  four-story  brick  wall, 
and  the  land  upon  which  the  structure  stands. 

[1]  The  first  question  to  decide  is  whether  the  plaintiflf  or  defendant 
owns  the  12  inches  of  land  under  the  south  one-half  of  the  stone  foun- 
dation, and  the  8  inches  occupied  by  the  south  one-half  of  the  four- 
story  brick  wall.  To  determine  that  question  we  must  have  recourse 
to  the  description  contained  in  the  deed — what  the  evidence  shows  as 
to  what  occurred  between  the  parties  at  the  time  the  deed  was  given 
and  the  use  of  the  wall  between  the  parties  entitled  to  use  the  same  be- 
fore its  destruction.  The  description  in  the  deed  to  the  plaintiff  from 
his  grantor  reads  as  follows : 

"AM  that  tract  or  parcel  of  land,  situate  In  the  dty  of  Elmira,  county  of 
Chemung,  and  state  of  New  York,  bounded  and  described  as  follows:  Begin- 
ning at  a  point  in  the  east  line  of  State  street,  in  said  city,  at  the  south- 
westerly comer  of  first  party's  brick  building;  thence  easterly  along  the  line 
of  said  brick  building  and  including  one-half  of  the  southerly  wall  thereof 
one  hundred  feet ;  thence  southerly  on  a  line  parallel  with  State  street  twenty- 
five  feet  and  six  inches,  more  or  less,  to  an  iron  wall;  thence  westerly  on  a 
line  paraUel  with  the  aforesaid  brick  wall  and  twenty-five  feet  and  six  inches, 
or  thereabouts,  distant  therefrom,  one  hundred  feet,  to  State  street;  thence 
northerly  along  State  street  twenty-five  feet  and  six  inches,  or  thereabouts,  to 
the  place  of  beginning.'* 

It  will  be  seen  that  the  line  involved  here  is  the  first  line  run  in  the 
description  and  which  reads  as  follows : 

''Beginning  at  a  point  In  the  east  line  of  State  street,  in  said  city,  at  the 
•outhwesterly  corner  of  first  party's  brick  building;  thence  easterly  along 
the  line  of  said  brick  building  and  Including  one-half  of  the  southerly  wall 
thereof  one  hundred  feet." 

The  contention  of  the  defendant  is  that  this  line  commences  at  the 
point  where  the  outside  brick  was  exposed,  the  southwest  edge  of  such 
brick,  and  that  the  line  then  runs  east  along  the  outside  of  the  wall  of 
the  building.  Assume  that  the  comer  was  round;  where  would  the 
line  commence?  The  starting  point  refers  to  the  brick  column  be- 
tween the  internal  and  external  lines.  And  in  describing  the  lot  con- 
veyed to  plaintiff,  where  could  the  measurement  of  plaintiff's  north  line 
be  made,  except  along  the  south  side  of  the  brick  building?    It  will  be 
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noted  that  the  grantor  of  the  plaintiff  included  one-half  of  the  souther- 
ly wall.  It  was  recognized  between  plaintiff  and  his  grantor  that  he 
owned  one-half  of  the  southerly  wall.  Under  this  description,  did 
plaintiff's  line  nm  south  of  what  was  conveyed  to  him,  viz.,  on  the  out- 
side of  the  southerly  wall?  What  the  parties  actually  did,  in  view  of 
the  uncertainty  of  the  line  involved  in  this  dispute,  must  be  considered 
in  reaching  a  conclusion  as  to  where  the  line  was  intended  to  be  when 
the  property  was  conveyed  to  plaintiff.  Plaintiff  swears  that  at  the 
time  he  purchased  the  property,  and  prior  to  that  time,  he  made  meas- 
urements of  the  property  on  State  street.  It  will  be  noted  that  the  coor 
sideration  for  this  25  feet  and  6  inches  furnished  was  $4,200,  not  quite 
$200  a  foot.  It  may  be  fairly  inferred  that  the  parties  made  measure- 
ments of  the  property  to  be  conveyed,  as  a  small  fraction  of  a  lineal 
foot  was  worth  a  considerable  sum  in  dollars.  It  is  not  left  wholly  to 
inference,  as  it  will  appear  from  the  evidence. 

Plaintiff  swears  that  the  measurements  were  25  J4  feet,  and  that  that 
distance  measured  from  the  center  line  of  the  south  wall  to  an  iron  wall 
25  feet  and  6  inches.  That  that  iron  wall  was  corrugated  sheet  iron 
covering  the  north  wall  of  the  Baldwin  building ;  that  he  measured  the 
foundation  of  the  brick  wall  on  the  south  side  of  the  Fish  building,  and 
that  they  were  found  as  given  above,  24  inches  and  16  inches,  respec- 
tively. He  was  asked,  upon  cross-examination,  who  measured  with 
him,  or  whether  anybody  did,  and  he  stated  that  he  did  not  keep  a  mem- 
oranda of  the  measurements,  and  did  not  state  if  anybody  was  with 
him,  or  who  was  with  him.  On  cross-examination  he  stated  that  he 
made  these  measurements  in  1900,  before  and  after  he  purchased  the 
property ;  that  he  used  a  steel  tape.  He  said  he  would  not  say  that  he 
did  it  himself,  but  had  no  recollection  of  anybody  helping  him.  In  an- 
swer to  the  following  question  put  by  counsel  for  the  defendant,  "Q. 
Have  you  any  recollection  of  any  one  being  with  you  and  pointing  out 
any  line  or  comer  at  the  time  you  made  those  measurements  ?"  plain- 
tiff answered,  "Mr.  Fish  pointed  out  where  my  line  went."  It  subse- 
quently developed  that  the  Fish  he  referred  to  was  his  grantor.  He 
had  died  previous  to  the  time  of  the  trial.  That  evidence  was  stricken 
out,  so  that  the  measurements  made  by  the  plaintiff  from  the  center  of 
the  Fish-Connelly  wall  to  the  corrugated  iron  wall  on  the  opposite  side 
of  his  lot,  25  feet  and  6  inches,  stands  unsupported  by  the  evidence 
that  the  plaintiff's  grantor  told  him  from  what  point  to  measure,  except 
that  when  we  turn  to  the  deed  we  find  incorporated  in  the  deed  the  ex- 
act measurements  sworn  to  by  the  plaintiff.  After  those  several  meas- 
urements the  words  "more  or  less"  and  "thereabouts"  are  used. 

The  evidence  discloses  that  over  this  wall,  on  the  south  of  plaintiff's 
lot,  covered  with  corrugated  iron,  the  eaves  projected  3  or  4  inches, 
and  it  was  undoubtedly  considered  by  the  parties;  that  Connelly,  in 
building,  unless  he  had  an  agreement  for  a  party  wall  between  himself 
and  Baldwin,  could  not  build  up  to  the  corrugated  wall,  and  Connelly 
did  subsequently  build  on  the  south  side  of  his  lot.  It  was  a  party  wall 
between  him  and  Baldwin.  It  was  a  stone  foundation  24  inches  wide. 
A  brick  wall,  built  by  Baldwin  and  Connelly  upon  that  stone  founda- 
tion, was  12  inches  wide ;  so  that  from  the  center  of  the  brick  wall,  as 
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it  formerly  existed  between  Fish  and  Connelly,  to  the  center  of  the 
brick  wall  between  Baldwin  and  Connelly,  is  a  distance  of  25  feet  and 
3  inches,  tending  to  show  that  the  3-inch  eaves,  extending  out  over  the 
corrugated  iron,  was  understood  and  considered  in  all  these  measure- 
ments. » 

I  am  of  the  opinion  that  the  evidence  shows  that  the  parties  to  the 
deed  from  Wilbur  W.  Fish  to  Thomas  F.  Connelly,  executed  and  de- 
livered on  the  3d  day  of  March,  1900,  intended  to  convey,  and  I  find 
that  they  did  convey,  to  the  center  of  .the  south  Fish  wall,  and  in- 
tended to  convey,  and  did  convey,  the  land  under  that  portion  of  said 
wall  to  the  plaintiff.  The  deed  shows  that  exact  measurements  were 
made.  That  could  not  have  been  made  without  some  indication  where 
they  should  be  made — starting  point,  etc. — by  plaintiff's  grantor.  The 
words  "more  or  less"  and  "thereabouts,"  used  in  this  deed,  are  ac- 
counted for  by  the  running  of  that  line  to  the  corrugated  wall  under 
the  eaves  that  projected,  and  as  said  in  Oakes  v.  De  Lancey,  133  N. 
Y.  227,  30  N.  E.  974,  28  Am.  St.  Rep.  628: 

"They  are  words  of  safety  and  precaution,  and  Intended  to  cover  some 
Ught  or  unimportant  inaccuracy,  and,  whUe  enabling  an  adjustment  to  the 
imperative  demands  of  fixed  monuments,  do  not  weaken  or  destroy  the  indica- 
tions of  distance  and  quantity  when  no  other  guides  are  furnished." 

To  construe  the  phrase  as  contended  by  defendants  would  take  from 
plaintiff  $300  worth  of  land  at  .present  value,  and  nearly  two-thirds 
of  that  sum  at  value  in  1900.  The  evidence  discloses  that,  when  the 
plaintiff  excavated  for  the  purpose  of  building,  he  found  a  stone  man- 
ument  in  his  south  line  about  six  inches  across  the  top,  with  a  groove 
cut  in  the  center.  The  center  of  the  wall  that  he  and  Baldwin  built 
was  in  line  with  the  center  groove  of  this  stone  monument.  The 
measurement  from  the  center  of  the  Fish-Connelly  wall  on  the  north 
side  of  the  Connelly  lot  to  the  center  of  this  monument  (center  line 
of  the  Baldwin-Connelly  wall)  was  25  feet  3  inches,  bearing  out  plain- 
tiff's contention  that  the  caves  projecting  over  the  corrugated  iron 
wall  3  inches  was  on  the  Baldwin  lot  and  was  covered  by  the  expres- 
sion "more  or  less,"  and  was  so  considered  between  the  contracting  par- 
ties in  the  Fish-Connelly  deed. 

[2]  The  defendant  contends  that  the  wall  in  question  was  a  party 
wall.  There  is  nothing  in  the  deed  stating  that  it  should  be  used  as 
a  party  wall,  or  as  to  how  it  should  be  maintained,  or  as  to  how  it 
should  be  used.  It  merely  conveys  to  the  plaintiff  one-half  thereof ; 
but  the  use  of  it  made  by  the  parties  indicated  that  it  was  intended 
and  treated  as  a  party  wall,  and  no  other  finding  is  consistent  with 
the  description  in  the  deed  and  the  subsequent  use  thereof  by  the 
owners,  and  although  the  wall  rested  equally  upon  the  lands  of  Fish 
and  Connelly,  it  was  a  party  wall,  but  the  easement  of  joint  use  there- 
in, to  the  interest  of  both  parties,  did  not  survive  the  destruction  of 
the  wall  as  long  as  that  destruction  occurred  without  fault  of  either 
of  the  owners.  This  proposition  is  settled,  I  think  for  the  first  time, 
in  the  Court  of  Appeals  in  Heartt  v.  Kruger,  121  N.  Y.  386,  24  N. 
E.  841,  9  L.  R.  A.  135,  18  Am.  St.  Rep.  829.  It  was  an  appeal  from 
a  decision  of  the  General  Term,  reported  in  56  N.  Y.  Super.  Ct.  382, 
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5  N.  Y.  Supp.  192.  The  rule  is  distinguished  and  approved  in  Doug- 
las V.  Coonley,  156  N.  Y.  521,  51  N.  E.  283,  66  Am.  St.  Rep.  580.  That 
case,  like  this  one,  is  an  action  in  ejectment  brought  by  the  plaintiflF  to 
remove  the  defendant  from  six  inches  of  ground  upon  which  the  de- 
fendant had  rebuilt  a  party  wall.  Judgment  was  for  the  plaintiff,  and 
it  was  affirmed  in  both  courts. 

[3]  It  was  intimated  upon  the  trial  of  this  action  that  if  the  plaintiff 
had  judgment  an  effort  would  be  made  in  the  judgment  to  avoid  com- 
pelling the  defendant  to  remove  the  portion  of  the  wall  standing  upon 
plaintiff's  land.  I  am  still  of  the  opinion  that  such  ought  to  be  the  re- 
sult, but  it  is  questionable  whether  the  complaint  is  broad  enough  to 
escape  the  criticism  found  in  Hahl  v.  Sugo,  169  N.  Y.  109,  62  N.  E. 
135,  61  L.  R.  A.  226,  88  Am.  St.  Rep.  539. 

However,  while  the  plaintiff  must  have  judgment  for  the  relief  de- 
manded in  the  complaint,  to  wit,  eviction  of  defendants  from  12  inches 
of  land  herein  found  to  belong  to  him,  let  such  judgment  contain  the 
further  provision  that  within  20  days  after  a  copy  of  the  judgment  is 
served  upon  the  defendants,  the  said  defendant  Edwin  C.  Fish  may 
execute  and  deliver  to  the  plaintiflF  an  agreement  permitting  the  plain- 
tiff, his  heirs,  executors,  administrators,  and  assigns,  to  use  the  wall  as 
now  erected  as  a  party  wall,  and  also  a  release  from  his  mortgagee  for 
that  portion  of  the  land,  to  wit,  12  inches  found  to  belong  to  plaintiff. 
If  the  defendant  refuses  or  neglects  to  so  agree,  stipulate,  and  procure 
said  release,  then  let  the  judgment  of  eviction  against  the  defendants 
become  eflFective.  If  the  defendant  Edwin  C.  Fish  shall  elect  to  de- 
liver the  conveyance  and  release  above  provided  for  to  the  plaintiflF  and 
pay  the  costs  of  the  action  to  plaintiflF,  the  requirements  of  the  judg- 
ment may  be  deemed  satisfied. 

Findings  and  judgment  accordingly  may  be  prepared,  with  costs  to 
the  plaintiflF  against  the  defendant  Edwin  C.  Fish, 


<88  Misc.  Bep. 

RENSSELAEB  ft  S.  R.  CO.  ▼.  DELAWARE  &  H.  CO. 

(Supreme  Court,  Trial  Term,  Rensselaer  County.    January,  1916.) 

1.  Railboads  ®=»134 — Lease — CoNSTBtrcTioN — Income  Tax — ^Dutt  to  Pat. 

Where  a  lease  made  in  1871,  between  plaintiff,  a  domestic  corporation, 
and  the  defendant  company,  which  after  such  date  operated  plalntlfTs 
railroad  and  other  railroads  of  which  plaintiti  was  lessee,  all  of  which 
were  covered  by  the  lease,  bound  defendant  "to  discharge  all  taxes  and 
assessments  of  every  description,"  it  bound  it  to  pay  the  then  existing  Id- 
come  tax,  so  far  as  it  was  assessed  against  plaintiff. 

[Ed.  Note.— For  other  cases,  see  Railroads,  Cent  Dig.  (f  423-433 ;  Dec. 
Dig.  «=>134.] 

2.  Railkoads  <t=>134 — ^Lease — Conbtbuctior-^Income;  Tax — Duty  to  Pat— 

"Tax"— "Duty." 

Where  such  lease  further  provided  that  If,  by  any  change  of  law,  the 
present  "tax  or  duty"  should  be  required  of  plaintiff's  stockholders,  de- 
fendant would  pay  the  same,  defendant  was  bound  to  pay  the  income  tax 
paid  by  plaintiff  to  the  United  States  for  the  year  1913 ;   such  proyision 

^s»For  other  cases  see  same  topic  &  KCY-NUMBER  In  all  Key-Numbered  DIgrests  &  Indezeit 
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dearly  showing  that  the  parties  had  in  mind  the  federal  statute,  wherein 
the  word  "tax"  and  '*duty"  were  often  used  interchangeably. 

[Ed.  Note.— For  other  cases,  see  Railroads,  Cent  Dig.  §§  42^-433;  Dec 
Dig.  €=»134. 

For  other  definitions,  see  Words  and  Phrases,  First  and  Second  Series, 
Duty ;    Tax.] 

Action  by  the  Rensselaer  &  Saratoga  Railroad  Company  against  the 
Delaware  &  Hudson  Company.    Demurrer  to  complaint  overruled. 

G.  B.  Wellington,  of  Troy,  for  plaintiff. 

Walter  C.  Noyes,  of  New  York  City,  for  defendant. 

CHESTER,  J.  The  action  is  one  brought  to  recover  income  tax 
paid  by  the  plaintiff  to  the  United  States  for  the  year  1913.  The  de- 
fendant demurs  to  the  complaint  as  not  stating  sufficient  facts  to  con- 
stitute a  cause  of  action. 

The  plaintiff  is  a  railroad  corporation  organized  under  the  laws  of 
New  York,  and  its  corporate  existence  has  been  duly  extended  to  Jan- 
uary 1,  A.  D.  2500.  It  has  a  capital  stock  of  $10,000,000,  divided  into 
100,000  shares,  of  $100  each,  of  which  92,000  shares,  of  the  par  value 
of  $9,200,000,  are  outstanding  in  the  hands  of  the  public.  The  de- 
fendant is  also  a  railroad  corporation,  with  a  capital  at  the  present  time 
of  $42,503,000,  divided  into  425,030  shares,  of  the  par  value  of  $100 
each. 

The  plaintiff  and  the  defendant  on  May  1,  1871,  entered  into  a  lease 
bearing  date  on  that  day,  a  copy  of  which  is  annexed  to  the  complaint, 
under  which  the  defendant,  for  the  considerations  therein  mentioned, 
entered  into  possession  and  occupancy,  of  all  the  property  and  fran- 
chises of  the  plaintiff,  except  certain  cash  on  hand  at  the  date  of  the 
lease,  amounting  to  about  $50,000,  and  has  continued  in  such  possession 
and  occupancy  ever  since.  The  parties  under  date  of  May  19,  1874, 
made  an  agreement  amending  and  construing  clause  28  of  such  lease, 
which  is  also  annexed  to  the  complaint. 

Since  the  lease  the  defendant  has  operated  the  railroad  of  the  plain- 
tiff and  several  other  railroads,  of  which  the  plaintiff  was  lessee,  all  of 
which  are  mentioned  in  and  covered  by  the  terms  of  the  lease.  During 
the  period  since  that  time  the  plaintiff  has  not  been  engaged  in  busi- 
ness, and  its  only  income  has  been  the  rent  paid  by  the  defendant, 
which  has  been  paid  each  year  as  provided  by  the  lease,  and  in  ad- 
dition thereto  not  to  exceed  $3,600  each  year,  interest  received  from 
the  investments  of  the  plaintiff. 

Under  section  2  of  the  act  of  Congress  of  October  3,  1913,  knowji 
as  the  "Federal  Income  Tax  Law"  (38  U.  S.  Stat,  at  large,  c.  16),  the 
plaintiff  was  required  to  make  a  return  showing  the  gross  amount  of 
its  income  arising  and  accruing  from  all  sources  to  the  plaintiff  from 
March  1  to  December  31,  1913,  and  the  amount  of  its  expenses  during 
such  term.  Such  a  return  was  made  by  the  plaintiff  on  or  about  March 
1,  1914,  and  in  it  the  facts  concerning  its  contract  relationship  with  the 
defendant  were  set  forth.  In  it,  it  was  stated  that  the  defendant 
paid  directly  to  shareholders  of  the  plaintiff  dividends  amounting  to 

^=s>For  oUier  cases  see  same  topic  ft  KET-NUMBER  in  all  Key-Numbered  Digests  ft  IndexeB 
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$8  per  year  per  share,  and  that  in  addition  thereto  the  defendant  had 
paid  directly  to  bondholders  the  interest  on  the  outstanding  bonded 
debt  of  the  plaintiff,  the  principal  of  which  amounts  to  $2,000,000. 

The  United  States  assessed  against  the  plaintiff  an  income  tax 
amounting  to  $6,659.77,  arrived  at  as  follows : 

Dividend  on  $10,000,000  capital  stock,  at  8  per  cent $800,OOQ  00 

Amount  received  under  the  lease  from  defendant  for  organization 

purposes 1,000  00 

Amount  of  income  from  investments 3,600  00 

$804,600  00 

Five-sixths  of  this  amount  is $670,500  00 

Deduct  therefrom  disbursements  from  March  1,  1913,  through  De- 
cember 31,  1913 4,523  40 

Leaving  net  income  from  March  1,  1913,  through  December  81, 
1913    $665,976  60 

One  per  cent,  of  this  amounts  to  $6,659.77,  the  tax  above  mentioned. 
Such  tax  was  erroneous  to  the  extent  of  $533.33.  The  error  arose 
from  computing  the  tax  on  the  entire  $10,(300,000  of  capital  stock  of 
the  plaintiff,  without  taking  into  account  the  fact  that  $800,000  thereof 
was  not  held  by  the  public  and  upon  which  no  dividends  were  paid. 
Eight  dollars  a  share  on  8,000  shares  is  $64,000.  One  per  cent,  of  this, 
the  normal  tax,  is  $640.  Five-sixths  of  that  is  $533.33,  which  deducted 
from  the  tax  actually  assessed  leaves  $6,126.44.  The  plaintiff  has  paid 
the  entire  tax  assessed,  and  has  demanded  repayment  from  the  defend- 
ant of  said  sum  of  $6,126.44,  which  has  been  refused,  and  this  amount 
the  plaintiff  seeks  to  recover  ii^  this  action. 

All  the  facts  herein  stated  are  alleged  in  the  complaint.  The  ques- 
tion presented  is  whether  under  the  lease  of  May  1,  1871,  there  is  an 
obligation  resting  upon  the  defendant  to  pajr  the  income  tax  in  ques- 
tion assessed  agaiitst  and  paid  by  the  plaintiff,  less  the  amount  deducted 
for  such  error. 

The  lease  provides  for  the  payment  by  the  defendant  of  the  annual 
rents  accruing  to  the  lessors  on  the  several  other  railroads  leased  to 
the  plaintiff ;  the  payment  to  the  plaintiff  of  $1,000  annually  for  the  ex- 
pense of  maintaining  its  organization;  the  payment  by  the  defend- 
ant of  interest  on  the  bonded  indebtedness  of  the  several  roads  and 
dividends  on  stocks  and  that  such  interest  and  dividends  shall  be  paid 
directly  to  the  respective  bondholders  and  stockholders.  It  provides  that 
the  term  of  the  lease  shall  be  during  the  full  end  and  term  of  the  char- 
ter of  the  Rensselaer  &  Saratoga  Railroad  Company  and  during  every 
and  any  renewal  or  continuance  thereof  by  reorganization  or  other- 
wise. It  also  provides  that  the  defendant  during  the  term  granted  will, 
at  its  own  cost,  risk,  and  expense,  maintain,  preserve,  and  keep  the 
leased  roads  in  good  working  condition  and  repair  and  suitable  for 
the  transaction  of  all  the  business  that  can  be  reasonably  done  there- 
on, and  will  also  maintain,  preserve,  and  keep  the  side  tracks,  station 
houses,  machine  shops,  fixtures,  appurtenances,  tools  machinery,  roll- 
ing stock,  and  equipments  in  good  repair,  order,  and  condition,  and 
will  operate,  employ,  and  use  the  said  railroads,  their  fixtures,  and  ap- 
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purtenances,  in  such  manner  as  to  perform  in  a  proper  manner  all  the 
business  offered  which  can  be  reasonably  done  upon  the  same,  and 
will  perform  all  and  every  duty  towards  the  public  which  the  Rens- 
selaer &  Saratoga  Railroad  Company  would  be  legally  bound  to  do  and 
perform  under  its  charter,  if  the  lease  had  not  been  executed. 

Paragraphs  18  and  19  of  the  lease  relate  to  taxes.  They  have  an 
important  bearing  on  the  questions  presented  here  for  determina- 
tion, and  will  be  referred  to  more  in  detail  hereafter. 

Paragraph  20  of  the  lease  provides  that  the  lessee  shall  pay  all  the 
expenses  of  operating  the  roads  and  all  damages  which  may  be  recov- 
ered against  the  party  of  the  first  part,  the  Rensselaer  &  Saratoga  Rail- 
road Company,  for  injuries  to  persons  or  property,  or  for  negligence,  or 
for  breach  of  duty  as  carriers  or  warehousemen;  and  paragraph  21 
provides  that,  in  case  of  default  of  payment  of  rent,  interest,  and  div- 
idends after  60  days,  the  lessor  has  the  option  of  terminating  the  lease 
and  re-entering  and  taking  possession  of  all  the  leased  property. 

[1]  Under  the  lease  the  naked  legal  title  of  the  property,  real  and 
personal,  remains  in  the  plaintiff ;  but  the  use,  possession,  and  enjoy- 
ment thereof,  and  of  all  the  business  and  franchises  of  the  plaintiff,  are 
transferred  to  the  defendant  forever.  The  transfer  of  1871  was  a 
lease,  and  not  a  deed.  The  plaintiff  has  deprived  itself  of  practically 
everything  except  a  mere  corporate  existence,  and  has  no  relation  or 
duty  with  respect  to  any  of  the  properties  transferred,  but  it  has  the 
right  of  re-entry  in  case  of  the  failure  of  the  defendant  to  perform 
its  agreements.  This  being  the  effect  of  the  lease,  it  is  fair  to  assume 
that  the  parties  intended  to  provide  by  it  that  the  plaintiff  should  not 
be  required  to  make  any  payments  of  any  kind  for  any  purpose  what- 
ever, except  such  expenses  as  the  maintenance  of  its  organization 
should  involve.  For  this  purpose  the  lease  provided  that  the  defend- 
ant should  pay  $1,000  a  year  to  the  plaintiff.  The  only  income  the  plain- 
tiff had  other  than  the  $1,000  was  the  amount  which  it  received  an- 
nually as  income  on  investments  made  of  the  cash  retained  at  the  time 
the  lease  was  executed,  for  it  was  provided  that  the  interest  on  bonds 
and  the  dividends  on  stock  should  be  paid  by  the  defendant  direct  to 
the  respective  holders  of  the  same,  and  not  to  the  plaintiff.  It  would 
seem  that  under  the  circumstances  it  might  fairly  be  assumed  that  one 
purpose  of  the  parties  in  making  the  lease  was  to  provide  that  the  de- 
fendant, the  lessee,  should  be  required  to  pay  all  taxes  of  every  kind 
that  might  be  levied  against  the  plaintiff.  It  remains  to  be  seen  whether 
the  language  employed  in  the  lease  has  accomplished  that  purpose,  for 
if  it  has  the  plaintiff  can  recover  the  tax  in  question.  If  it  has  not, 
the  plaintiff  must  fail  in  its  action,  for  the  court  cannot  make  or  amend 
a  contract  for  the  parties. 

Paragraph  18  of  the  lease  provides  that  the  party  of  the  second  part, 
the  Delaware  &  Hudson  Company,  shall  pay — 

^'aU  taxes  and  assessments  of  every  description  assessed,  imposed,  levied, 
and  accruing  upon  the  railroad's  property  and  effects  hereto  demised,  and 
upon  the  business  done  upon  the  said  railroads  from  the  date  hereof,  in  the 
same  manner  and  to  the  same  extent  as  the  party  of  the  first  part  [the  Rensse- 
laer &  Saratoga  Railroad  Company]  would  be  liable  to  pay  if  these  presents 
had  not  been  executed,  and  if  by  any  dMinge  of  the  law  present  tax  or  duty 
required  of  the  said  party  of  the  first  part  shall  be  required  of  the  said  stock- 
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holders  [that  is,  tbe  stockboMers  <tf  the  Rensselaer  &  Saratoga  Railroad 
Company],  then  the  party  of  the  second  part  shall  pay  the  same." 

It  IS  claimed  on  behalf  of  the  defendant  that  the  tax  in  question  is 
not  a  tax  upon  the  railroad's  property  and  effects,  nor  upon  the  busi- 
ness done  upon  the  same,  within  the  meaning  of  the  paragraph  of  the 
lease  above  mentioned.  I  am  unable  to  agree  to  this.  It  is  true  that  this 
is  not  a  tax  directly  upon  any  assessed  value  of  the  railroad's  property. 
It  is  not  measured  by  any  value  put  upon  the  property  by  assessors ; 
but  it  is  measured  by  the  amount  of  the  plaintiff's  net  income,  and  it 
has  been  assessed  as  required  by  the  law  directly  against  the  plaintiff, 
and  not  against  the  individual  holders  of  the  plaintiffs  stock  I  think  it 
may  fairly  be  regarded  as  an  assessment  based  upon  the  business  done 
upon  the  railroads  leased  by  the  defendant,  for  it  is  measured  by  the 
net  profits  arising  from  the  operation  of  such  railroads,  so  far  as  they 
are  represented  by  the  dividends  paid.  This  principle  seems  to  have 
been  held  in  substance  in  Michigan  Central  R.  R.  Co.  v.  Slack,  100  U, 
S.  595,  25  L.  Ed.  647.  That  was  an  action  to  recover  from  the  collect- 
or of  internal  revenue  an  income  tax  claimed  to  have  been  improperly 
paid.  It  was  assessed  under  section  122  of  the  old  Internal  Revenue 
Law  of  Congress  (Act  June  30,  1864,  c.  173,  13  Stat.  223),  as  amended 
by  the  act  of  1866  (Act  July  13,  1866,  c.  184,  14  U.  S.  Stat,  at  Large, 
98),  and  was  assessed  upon  certain  "earnings,  profits,  incomes  or  gains" 
of  a  railroad  company,  and  it  was  held  to  be  a  tax  on  the  business  of  the 
company,  or  in  other  words  on  the  net  earnings,  which  are  the  results 
of  the  business  of  the  company. 

At  the  time  the  lease  in  question  was  made  there  was  an  income  tax 
law  in  force,,  and  the  lease  in  paragraph  19  contains  a  provision  that : 

"The  party  of  the  second  part  shall  not  be  required  to  pay  the  present  In- 
come tax  upon  the  aforesaid  interest  and  dividends  or  any  tax  thereon  im- 
posed, or  hereafter  to  be  imposed  by  whatever  name  the  same  may  be  called.'^ 

And  it  contains  the  further  provision  that : 

"If  the  law  under  which  the  tax  is  or  may  be  levied,  requires  tbe  party  of 
the  second  part  to  pay  the  same  then  the  amount  of  tax  so  paid  may  be  de- 
ducted and  kept  back  from  and  out  of  the  aforesaid  Interest  and  dividends.'* 

Under  the  Civil  War  Income  Tax  Act,  which  I  have  called  the  old 
Internal  Revenue  Law,  there  was  a  tax  on  corporations  based  on  gross 
income  and  on  profits,  including  dividends  and  interest  paid,  and,  in 
so  far  as  dividends  were  paid,  the  stockholders  ultimately  paid  the  tax, 
for  it  was  withheld  from  the  dividends.  The  same  was  true  with  re- 
spect to  interest  paid  to  bondholders,  but  as  to  gross  earnings  and  un- 
divided profits  the  corporation  paid  the  tax.  Under  the  present  Income 
Tax  Law,  the  normal  tax  of  1  per  cent,  is  levied  against  the  corpora- 
tion, and  is  measured  by  the  amount  of  net  income  accruing  from 
business  transacted  and  capital  invested  in  the  United  States.  With 
respect  to  such  normal  tax,  it  is  not  assessed  against,  nor  is  it  to  be 
paid  by,  the  stockholder.  He  is  not  even  required  to  make  a  return  of 
the  amount  of  dividends  received  from  his  stock  in  a  corporation 
which  has  paid  the  normal  tax  on  net  income. 

[2]  It  seems  to  me,  as  is  urg^d  by  plaintiff's  counsel,  that  the  de- 
fendant undertook  by  the  lease  to  pay  the  income  tax  levied  under  the 
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old  law,  so  far  as  it  was  assessed  against  the  plaintiff,  when  it  agreed 
"to  discharge  all  taxes  and  assessments  of  every  description"  in  par- 
agraph 18  of  the  lease,  for  the  only  federal  tax  then  in  existence  im- 
posed upon  the  plaintiff  was  of  that  character.  The  parties  also  stip- 
ulated in  the  same  paragraph  of  the  lease  that,  if  by  any  change  of  the 
law  the  present  "tax  or  duty"  should  be  required  of  the  plaintiff's 
stockholders,  the  defendant  would  pay  the  same,  showing  quite  clearly 
that  they  had  the  federal  statutes  in  mind,  for, the  words  "tax"  and 
"duty*'  were  often  used  interchangeably  in  such  statutes,  rather  than  in 
the  laws  of  the  state.  The  parties  having  such  federal  statutes  in  mind^ 
and  apparently  to  avoid  relieving  the  pkintiff's  bondholders  and  stock- 
holders from  their  ultinMite  liability  to  pay  the  then  existing  income 
tax,  provided  in  paragraph  19  of  the  lease  that  the  defendant  "shall  not 
be  required  to  pay  the  present  income  tax  upon  the  aforesaid  interest 
and  dividends." 

The  entire  lease,  fairly  interpreted,  means,  in  my  opinion,  that  any- 
thing the  Rensselaer  &  Saratoga  Railroad  Company  was  obliged  to  pay 
by  way  of  taxes  the  Delaware  &  Hudson  Canal  Company  would  con- 
tinue to  pay,  and  anything  taxed  against  interest  and  dividends  which 
would  ultimately  fall  on  the  stockholders  and  bondholders  of  the  plain- 
tiff the  Delaware  &  Hudson  Canal  Company  was  not  required  to 
pay.  There  being  no  tax  upon  dividends  under  the  present  law,  there 
is  nothing  of  that  character  for  stockholders  to  pay.  This  is  not  the 
case  under  the  old  law.  Under  that  law  every  dividend  declared  and 
paid  by  the  corporations  named  in  the  statute  was  reduced  by  a  tax 
thereon,  and  so  was  paid  by  the  stockholder,  whether  he  had  a  net  in- 
come or  not.  Under  the  latter  law  no  dividend  is  reduced  by  any  tax, 
for  there  is  no  normal  tax  thereon. 

The  present  income  tax  assessed  against  the  plaintiff  is  not  an  in- 
come tax  upon  dividends,  to  be  paid  by  the  party  receiving  the  div- 
idends, as  it  was  under  the  old  law,  which  the  stockholders  were  obliged 
to  pay ;  but  it  is  an  income  tax  assessed  upon  the  plaintiff,  based  up- 
on the  amount  of  its  income  from  every  source.  Under  the  present  law 
the  stockholders  are  expressly  relieved  from  paying  a  normal  tax  on 
stock  dividends.  The  tax  in  question  is  levied  directly  against  the 
plaintiff  as  a  corporation,  and  is  not  assessed  against  the  stockholders 
thereof,  and  for  that  reason  it  seems  to  me,  under  the  fair  interpreta- 
tion of  the  lease  in  question,  it  is  a  tax  that  the  defendant  has  assumed 
and  agreed  to  pay. 

The  question  is  not  now  before  me  for  determination  as  to  wheth- 
er, if  the  defendant  pays  this  tax,  it  can  in  turn  withhold  it  from  the  in- 
terest and  dividends  which  under  the  lease  it  has  agreed  to  pay  directly 
to  the  stockholders  and  bondholders  of  the  plaintiff. 

If  this  construction  of  the  lease  is  not  correct,  and  if  the  tax  in  ques- 
tion be  continued  for  a  series  of  years,  the  plaintiff  would  be  wholly 
unable  to  pay  it  for  lack  of  sufficient  income,  because  the  compara- 
tively small  amount  of  principal  it  owns  would  soon  be  exhausted.  It 
has  no  earning  powers  outside  of  the  income  of  its  invested  funds. 
The  inevitable  result  would  be  the  insolvency  of  the  plaintiff  and  a 
receivership  of  its  property,  the  legal  title  to  which  it  still  retains,  and 
the  consequent  depriving  the  defendant  of  the  beneficial  use  and  enjoy- 
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ment  thereof,  unless,  indeed,  the  defendant  came  to  its  rescue  and  paid 
the  tax. 

It  is  urged  by  the  defendant  that  in  no  event  can  that  portion  of 
the  assessment  which  is  based  upon  the  item  of  $3,600  of  income  which 
the  plaintiff  received  as  interest  on  its  investments  be  charged  against 
the  defendant,  as  these  investments  are  in  no  way  connected  with  the 
operation  of  the  leased  property.  Even  if  there  be  force  in  that  sug- 
gestion, it  is  unimportant  here,  for  the  only  concern  of  the  court  on 
this  demurrer  is  whether  the  complaint  states  any  cause  of  action.  It 
is  not  material  now  that  the  plaintiff  is  seeking  more  relief  than  it 
may  ultimately  be  determined  to  be  entitled  to. 

The  demurrer  should  therefore  be  overruled,  with  costs,  with  leave 
to  the  defendant  to  answer  upon  the  payment  of  such  costs. 

Demurrer  overruled,  with  costs,  with  leave  to  defendant  to  answer 
upon  payment  of  costs. 


In  re  BLADEN  et  al. 
(Snpreme  Court,  Appellate  Division,  Second  Department     Harcb  26,  1915.) 

1.  Insane   Pebsons  ^=s»42 — Guabdianshif — ^Accoxtntino  bt  Gomicitteb   or 

Person  or  Incompetent. 

Though  ordinarily  a  proceeding  to  settle  the  interim  accounts  of  the 
committee  of  the  person  of  an  incompetent  is  unnecessary,  yet.  where  the 
committee  has  an  accumulating  surplus  resulting  from  allowances  in  ad- 
vance not  being  expended,  the  committee  may  voluntarily  account,  or  the 
committee  of  the  estate  may  apply  for  an  accounting. 

[Ed.  Note. — For  other  cases,  see  Insane  Persons,  Gent  Dig.  H  64-67; 
Dec.  Dig.  <$=»42.] 

2.  Insane  Persons  ^=»41 — GuARniANSHiP — Ooicpensation  of  GoianrTEB. 

In  determining  compensation  of  a  committee  of  the  person  of  an  incom- 
petent, the  difficulties  in  connection  with  the  home  and  person  of  tlie  in- 
competent when  the  committee  began  their  duties  are  rightly  considered. 

[Ed.  Note. — For  other  cases,  see  Insane  Persons,  Cent.  Dig.  (§  39,  63 ; 
Dec.  Dig.  <S=>41.] 

3.  Reference  ^=»76 — Compensahon  of  Referee.— Statutory  Provisions. 

The  maximum  compensation  allowed  tn  referee  is  fixed  by  Code  Civ. 
Proc.  §  3290,  at  $10  per  day,  with  his  stenographer*s  expenses,  and  the 
court  may  not  allow  greater  compensation. 

[Ed.  Note.— For  other  cases,  see- Reference,  Cent.  Dig.  {§  109-113;  Dec 
Dig.  <©=>76.] 

Appeal  from  Kings  County  Court. 

Application  of  John  T.  Bladen  and  another,  as  committee  of  the 
person  of  Samuel  E.  Haslett,  an  incompetent,  for  settling  interim  ac- 
counts of  the  committee.  From  an  order  confirming  the  report  of  a 
referee,  adjusting  and  determining  the  account  of  the  committee  and 
fixing  the  compensation  of  the  committee,  with  award  of  costs  and 
allowances,  the  Brooklyn  Trust  Company,  committee  of  the  property 
of  the  incompetent,  and.  John  T.  Bladen,  both  appeal  Modified  and 
affirmed.   . 

See,  also,  164  App.  Div.  955,  149  N.  Y.  Supp.  1071. 

Argued  before  JENKS,  P.  J.,  and  THOMAS,  STAPLETON, 
RICH,  and  PUTNAM,  JJ. 

^=:»For  other  cases  see  same  topic  ft  KET-NUMBRR  In  all  Key-Numbered  Digests  ft  Indexes 
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Francis  L.  Archer,  of  Brooklyn  (Edgar  M.  Cullen,  of  Brooklyn,  on 
the  brief),  for  appellant  Brooklyn  Trust  Co. 
Robert  H.  Wilson,  of  Brookl)^,  for  appellant  Bladen. 
S.  Stanwood  Menken,  of  New  York  City,  for  respondent. 

PUTNAM,  J.  The  committee  of  the  person  of  Mr.  Haslett,  an  in- 
competent, presented  to  the  County  Court  an  interim  account,  cover- 
ing the  period  of  20  months— March  18,  1912,  to  November  18,  1913. 
The  Brooklyn  Trust  Company  and  Mr.  John  T.  Bladen  had  been 
appointed  committee  of  the  property  of  the  incompetent,  and  Mr. 
Bladen,  with  Mrs.  Ellen  Haslett  Samuel,  committee  of  the  incompe- 
tent's person.  Code  of  Civil  Procedure,  §  2322,  expressly  declares 
that  the  committee  of  the  person  and  the  committee  of  the  property 
"may  be  the  same  individual,  or  diflferent  individuals,  in  the  discre- 
tion of  the  court." 

On  June  7,  1912,  ,the  committee  of  the  property  had  been  ordered 
to  pay  to  the  committee  of  the  person  $1,000  a  month  for  the  incom- 
petent's maintenance.  Mrs.  Samuel  resided  in  Richmond  borough, 
and  Mr.  Bladen  is  a  member  of  the  bar  in  Brooklyn,  so  that  the  prin- 
cipal duties  of  the  committee  fell  on  him.  A  year  after  these  appoint- 
ments, the  Brooklyn  Trust  Company  and  Mr.  Bladen  filed  an  account 
of  the  committee  of  the  property.  That  accounting  and  the  order  set- 
tling the  accounts  is  not  before  us  for  review.  It  was  introduced  to 
show  that  upon  this  earlier  accounting  Mr.  Bladen,  as  one  of  the 
committee  of  the  property,  had  been  allowed  $5,215.68  statutory  com- 
missions and  $6,000  as  extra  compensation,  with  $5,162.92  as  fee 
and  disbursements  of  his  attorney. 

In  December,  1913,  the  committee  of  the  person  filed  its  account, 
and  asked  that  it  be  judicially  settled.  In  the  20  months  covered  it 
showed  receipts  $18,432.06,  disbursements  for  the  incompetent  of  $8,- 
929.76,  leaving  in  hand  $9,502.30.  Instead  of  spending  the  monthly 
allowance,  the  disbursements  had  been  under  $450  a  month,  in  which 
are  medical  expenses,  as  well  as  ordinary  household  outlays.  An 
examination  of  the  account  reveals  the  committee's  care  and  prudence 
in  its  manifold  duties.  On  December  15th  the  court  sent  to  a  referee 
lo  state  the  committee's  account,  and  to  report  what  this  committee 
of  the  person  should  have  as  proper  yearly  compensation. 

After  hearings  before  the  referee  had  begun,  the  Brooklyn  Trust 
Company  moved  to  vacate  this  order  of  reference,  on  the  ground 
that  the  Code  of  Civil  Procedure  contained  no  provision  for  settling 
interim  accounts  of  a  committee  of  the  person,  and  urging  that  for 
a  committee  of  the  person  such  proceedings  were  needless  and  ex- 
pensive. This  motion  was  denied,  and  the  hearings  before  the  referee 
went  on  and  his  report  ensued.  After  this  report,  Mr.  Bladen  moved 
to  increase  the  referee's  recommendation  of  $3,300  as  appellant's  year- 
ly compensation,  as  well  as  the  fee  of  $2,500  for  Mr.  Bladen's  coun- 
sel. The  County  Court,  however,  denied  this  motion  for  increases,  and 
confirmed  the  report  The  Brooklyn  Trust  Company  and  Mr.  Bladen 
have  each  appealed. 

[1]  Ordinarily  such  proceedings  to  settle  the  interim  accounts  of 
the  committee  of  the  person  are  unnecessary.     Diaper  v.  Anderson, 
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Z7  Barb.  (N.  Y.)  168.  The  accounts  are  to  be  filed  yearly,  to  inform 
the  court  how  the  trust  is  being  discharged.  Matter  of  Hawley,  104 
N.  Y.  250,  10  N.  E.  352.  But  this  committee  of  the  person  had  an 
accumulating  surplus,  and  we  cannot  say  that  its  petition  for  a  set- 
tlement should  not  have  been  entertained.  This  large  allowance  was 
unlike  a  precise  monthly  payment  to  an  asylum,  which  carries  no 
duty  to  account.  When  the  sum  allowed  in  advance  has  not  been  ex- 
pended, the  committee  of  the  person  should  account.  In  such  case 
the  committee  of  the  estate  may  apply  against  the  committee  of  the 
person  to  find  out  what  had  become  of  the  money  which  had  been 
handed  over  for  that  specific  purpose.  In  re  French,  L.  R.  3  Chan. 
Appeals,  317.  But  such  a  voluntary  accounting,  with  a  judicial  set- 
tlement thereof  following  so  soon  after  that,  by  the  committee  of  the 
property,  should  not  be  made  burdensome  to  the  estate. 

[2]  After  careful  consideration  of  the  referee's  report  and  instruc- 
tive opinion,  we  find  no  ground  to  disturb  his  conclusions  as  to  the 
committee's  yearly  compensation.  In  reporting  such  compensation,  the 
difiiculties  in  connection  with  the  home  and  person  of  the  incompetent, 
when  the  committee  had  to  begin  their  duties,  were  rightly  considered. 
These  conditions  and  difiiculties,  however,  are  lessened  as  the  duties 
and  position  of  the  committee  become  established.  A  majority  of  the 
court  are  of  opinion  that  after  November  18,  1913,  the  date  of  the 
present  accounting,  this  compensation  should  be  reduced,  so  that  Mr. 
Bladen  shall  thereafter  be  paid*  at  the  rate  of  $1,800  per  year,  with 
$900  per  year  to  Mrs.  Samuels. 

As  Mr.  Bladen  is  himself  a  member  of  the  bar,  and  in  view  of  the 
allowances  to  his  same  counsel  upon  the  prior  accounting,  Mr.  Wil- 
son's counsel  fee  should  be  reduced  to  $1,500;  also  counsel  for  Mrs. 
Samuel  should  be  allowed  but  $750. 

[3]  It  does  not  appear  that  the  learned  referee  asked  for  the  simi 
which  the  court  allowed  him  as  referee.  While  he  has  rendered  im- 
portant services,  which  for  counsel  of  his  standing  may  well  be  valued 
at  the  compensation  allowed,  the  court  cannot  go  beyond  the  terms 
of  the  statute  (section  3296,  Code  Civ.  Proc),  to  which  limit  of  $10 
a  day,  with  his  stenographic  expense,  we  reduce  the  allowance  made 
by  the  learned  County  Court. 

As  thus  modified,  the  order  should  be  affirmed,  with  costs  of  this 
appeal  to  the  Brooklyn  Trust  Company,  payable  out  of  the  incompe- 
tent's estate.    All  concur. 
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MECUM  V.  BECKER  et  al.    (No.  6905.) 
(Supreme  CJonrt,  Appellate  Dlvlslpn;  First  Department    March  10,  1915.) 

1.  FbaUD     es»ll — MlSBBPBBSENTATIOW— OMNIOW— VaLUB. 

Miiorepresentatlons  concerning  the  value  of  real  property  sold,  being 
expressions  of  opinion,  cannot  serve  as  basis  for  recovery  in  an  action 
of  tort,  which  can  be  predicated  only  upon  false  representations  made 
with  respect  to  existing  facts,  as  distinguished  from  estimates,  expecta- 
tions, opinions,  or  conjectures. 

[EU.  Note.— For  other  cases,  see  Fraud,  Cent  Dig.  ff  12,  13 ;  Dec.  Dig. 
e=>ll.] 

2.  Fraud  ^s>58  —  Misrepresentations  —  Relianck  —  Sufficienct  of  Evi- 

dence. 

In  an  action  for  fraudulent  representations  In  inducing  plaintiff  to  ex- 
change her  house  for  two  owned  by  defendant,  evidence  held  Insuflacient 
to  justify  finding  that  representations  were  made,  and  that  plaintiff  re- 
lied thereon  In  consummating  a  contract  of  exchange  previously  sighed. 

[Ed.  Note.—For  other  cases,  see  Fraud,  Cent.  Dig.  §§  55-59 ;  Dec.  Dig. 
<&s»58.] 

3.  Brokers  ^=»106— Real  Estate  Agent — Authority — Sufficiency  of  Evi- 

dence. 

In  an  action  for  fraudulent  representations  made  in  inducing  plaintiff 
to  exchange  her  house  for  two  owned  by  defendant,  evidence  of  authority 
of  a  real  estate  agent  to  act  for  defendant  held  insufficient  to  warrant 
finding  that  defendant  was  liable  for  representations  made  by  such  agent 

[Ed.  Note. — For  other  cases,  see  Brokers,  Cent  Dig.  §§  149-153;  Dec 
Dig.  «8=»106.] 

4.  Trial    ^=»385— Verdict — Apportionment. 

Basis  must  be  laid  in  evidence,  as  by  showing  what  proportion  of  the 
damage  each  defendant  caused,  to  Justify  the  apportionment  of  plain- 
tiff's recovery  of  damages  among  several  defendants. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent  Dig.  f  788;  Dec.  Dig. 
«=>335.] 

Appeal  from  Trial  Term,  New  Yorlc  County. 

Action  by  Elizabeth  A.  C.  Mecum  against  C.  Adelbert  Becker  and 
others.  Judgment  for  plaintiff,  and  defendant  Becker  appeals.  Re- 
versed. 

See,  also,  150  N.  Y.  Supp.  1096. 

Argued  before  INGRAHAM,  P.  J.,  and  McLAUGHLIN,  LAUGH- 
LIN,  DOWLING,  and  HOTCHKISS,  JJ. 

Louis  Marshall,  of  New  York  City  (Charles  P.  Hallock,  of  New 
York  City,  on  the  brief),  for  appellant. 

Louis  O.  Van  Doren,  of  New  York  City  (Herrick  McClenthen,  of 
New  York  City,  on  the  brief),  for  respondent 

LAUGHLIN,  J.  This  action  was  brought  to  recover  damages  for 
deceit  in  inducing  the  plaintiff  to  exchange  her  house,  known  as  No.  48 
West  Tenth  street,  in  the  borough  of  Manhattan,  New  York,  for  two 
apartment  houses  known  as  Nos.  2372-74  Webster  avenue,  borough  of 
the  Bronx,  which  were  owned  by  the  appellant,  and  a  recpvery  has  been 
had  for  the  difference  between  the  actual  value  of  the  Webster  avenue 

^=»Por  other  cases  see  same  topic  &  KBT-NUMBBR  in  all  Key-Numbered  Digests  &  Indexes 
152  N.Y.S.— 25 
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apartments  and  their  value  as  it  was  claimed  they  represented  it  to 
plaintiff  to  be. 

The  defendants  Mooyer  and  Marston  constituted  a  firm  of  real  es- 
tate brokers  employed  by  the  plaintiff,  but  alleged  by  her  to  have  acted, 
without  her  knowledge  or  consent,  for,  and  to  have  received  a  commis- 
sion from,  the  appellant,  and  the  defendant  Collins  was  in  the  employ 
of  said  firm  of  brokers,  and  for  it  had  direct  charge  of  the  negotiations 
resulting  in  the  exchange  of  the  properties.  Collins  did  not  appeal 
from  the  judgment;  but  Mooyer  and  Marston  appealed,  and  pending 
their  appeal  they  settled  with  the  plaintiff  for  $2,500,  and  she  released 
them  from  liability.  That  settlement  and  release  were  the  basis  of  a 
motion  by  appellant  to  vacate  the  judgment  against  him,  on  the  ground 
that  the  defendants  were  all  joint  tort-feasors  and  that  a  release  of  one 
released  all.  The  motion  was  denied,  and  the  order  was  affirmed  by 
this  court  (Mecum  v.  Becker,  164  App.  Div.  862,  149  N.  Y.  Supp.574) ; 
and  we  are  informed  that  an  appeal  from  our  decision  is  pending  in  the 
Court  of  Appeals. 

The  plaintiff  relied  principally  upon  her  own  testimony  to  prove  her 
case.  No.  48  West  Tenth  street  had  been  her  family  home  and  she 
had  owned  the  premises  since  1898;  but  after  her  marriage  she  left 
the  city  and  was  absent  in  Illinois  for  some  15  years.  In  the  meantime 
she  rented  the  house.  In  January,  1910,  while  on  a  visit  to  New  York 
City,  she  met  the  defendant  Collins,  whom  she  had  known  since  her 
girlhood,  on  the  street,  and  was  informed  by  him  that  he  was  associat- 
ed with  a  reliable  real  estate  firm,  composed  of  the  defendants  Mooyer 
and  Marston.    She  testified : 

That  her  house  became  vacant  about  the  1st  of  October,  1910,  and 
she  called  at  the  office  of  Mooyer  &  Marston,  and,  Collins  being  absent, 
she  requested  one  of  their  employes  to  list  her  house  for  rent  and  to 
draw  Collins'  attention  thereto.  That  a  day  or  two  later,  but  early  in 
October,  Collins  called  on  her,  and  she  informed  him  that  it  would  be 
necessary  to  make  certain  repairs  before  the  house  could  be  rented,  and 
that  she  desired  them  made  as  soon  as  possible,  and  at  his  suggestion 
they  inspected  the  house,  and  he  advised  her  that  it  would  cost  $5,000 
to  repair  it  properly,  and  that  she  would  never  get  the  money  back,  and 
that  it  would  be  better  to  sell,  and  she  urged  him  to  endeavor  to  sell  it, 
and  he  asked  who  she  thought  would  be  interested  in  purchasing  it,  and 
she  suggested  that  he  see  certain  neighboring  owners,  and  gave  him 
their  names.  That  about  one  week  later  he  informed  her  that  he  had 
interviewed  those  whose  names  she  had  given  him,  and  had  made  other 
efforts  to  sell  without  success,  and  said  that  there  was  no  demand  for 
such  property  at  that  time,  and  again  reiterated  that  it  was  unwise  to 
expend  the  amount  of  money  necessary  to  repair  the  house,  and  sug- 
gested the  possibility  of  exchanging  it  to  her  advantage,  and  said  that 
he  would  consult  his  firm  on  that  point.  That  three  or  four  days  later 
he  called  again,  and  stated  that  he  had  a  friend,  a  Dr.  Becker,  the  ap- 
pellant, up  in  the  Bronx,  who  was  a  millionaire  and  a  bank  president, 
and  a  very  fine  type  of  man,  and  who  owned  apartment  houses  there, 
and  that  he  thought  he  could  make  an  exchange  with  him,  to  which  she 
replied  that  she  knew  nothing  about  nmning  apartment  houses  and 
wanted  nothing  to  do  with  that  class  of  property,  wherejapon  he  said 
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that  he  would  take  charge  for  her  of  any  property  he  took  in  exchange 
for  her  house,  and  that  if  Becker  would  make  an  exchange  with  her  it 
would  be  advisable.  That  she  had  no  attorney  or  agent  other  than 
Collins  and  his  firm,  and  she  told  him  she  knew  nothing  with  respect 
to  the.  value  of  property  in  the  Bronx,  and  that  she  was  a  widow,  her 
family  consisting  of  herself  and  her  son  10  years  of  age,  and  that  she 
was  dependent  upon  the  income  from  her  house.  That  about  the  1st  or 
3d  of  November  Collins  asked  her  to  see  Becker's  apartment  houses 
That  he  said  the  apartment  houses  were  new,  and  that  the  property  on 
Webster  avenue  was  active,  and  that  an  exchange  for  Becker's  proper- 
ty would  be  enormously  beneficial  to  her,  and  gave  her  assurances  with 
respect  to  the  high  character  and  standing  of  lus  firm  and  the  character 
and  financial  standing  of  Becker,  and  that  he  was  her  friend  and  de- 
sired to  help  her,  and  stated  that  he  had  had  a  vast  experience  and  was 
quite  familiar  with  the  value  of  property  in  New  York,  and  that  the 
apartments  were  constructed  of  the  best  material.  That  on  Friday, 
November  4th,  he  asked  her  to  accompany  him  next  day  to  see  Becker's 
property,  and  she  agreed  to  do  so,  and  met  him  by  appointment  at  the 
Third  Avenue  Elevated  station  at  129th  street  and  went  to  the  Bronx 
Borough  Bank,  of  which  Becker  was  president,  and  on  the  way  Collins 
repeated  what  he  had  said  before  concerning  Becker  and  his  apartment 
houses,  and  stated  that  they  would  need  very  little  repair  and  very  lit- 
tle attention  for  a  long  tinie  to  come,  and  that  there  was  a  great  oppor- 
tunity for  advancement  there.  That  at  the  bank  Collins  introduced 
her  to  Becker,  Collins  stating  that  she  was  the  party  they  had  been 
talking  about  with  reference  to  an  exchange  of  property,  and  that  she 
desired  some  detailed  information  concerning  his  property.  That 
Becker  stated  tliat  there  was  a  first  mortgage  on  each  of  the  two  houses 
of  $15,000,  and  a  second  mortgage  of  $3,500,  which  had  two  years  to 
run.    That  the  houses  were — 

"first-class  in  every  respect;  that  they  are  built  of  the  best  materials.  They 
are  well  rented,  and  the  propei*ty  is  in  the  best  part  of  the  Bronx.  It  will 
be  the  best  thing  you  ever  did." 

That  she  stated  her  financial  condition  to  him,  and  expressed  a  sense 
of  hesitancy  with  respect  to  making  any  business  venture,  and  he  en- 
couraged her  by  assurance  of  fair  treatment,  spoke  highly  of  Collins' 
qualifications  with  respect  to  real  estate,  and  asked  if  she  wanted  to  see 
the  buildings,  and  she  replied  in  the  affirmative.  That  they  went  there 
in  his  automobile,  and  on  the  way  Becker  drew  her  attention  to  the  lo- 
cation of  the  Central  Railroad  and  its  station  at  188th  street,  and  to 
Webster  avenue,  saying  that  it  would  probably  become  one  of  the  main 
arteries  of  the  Bronx,  and  there  would  be  additional  transportation 
facilities  in  time,  and  drew  her  attention  to  the  schools  and  churches, 
and  to  Bronx  Park,  and  that  Collins  affirmed  what  Becker  said,  and 
asserted  that  in  10  years  the  lots  would  be  worth  what  was  then  asked 
for  the  houses  and  lots.  That  she  inspected  one  apartment  in  one  house 
and  two  in  the  other,  and  the  basements.  That  the  apartments  were 
all  occupied,  and  as  they  inspected  them  Becker  drew  attention  to  "all 
the  little  trimmings,  different  things  about  the  place,  as  being  first-class, 
all  in  good  condition,  and  well  rented,"  and  praised  the  plan  of  the 
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apartments,  and  stated  that  the  plumbing  work  was  of  the  best,  and 
that  Collins  affirmed  everything  by  saying,  "See  for  yourself,"  and  that 
everything  was  first-class  and  built  of  the  best  material,  and  said  that 
he  had  watched  the  foundations  from  the  beginning  and  knew  the  con- 
struction. That  on  the  way  back  to  the  bank  Collins  advised  her,  in 
substance,  that  she  would  derive  more  income  from  the  apartments 
than  from  her  house,  and  that  it  would  be  to  her  interest  to  make  the 
exchange.  That  she  informed  Collins  and  Becker  that  her  house  had 
been  producing  $65  a  month  net  income,  and  Becker  reiterated  his  view, 
with  respect  to  the  future  of  his  property.  That  on  arriving  at  the  bank 
they  entered  Becker's  office,  and  she  asked  him :  "How  about  running 
the  houses  ?"  And  he  said  that  she  would  have  to  pay  taxes,  water 
rates,  interest  on  the  mortgages,  insurance,  and  for  coal,  light,  and  jani- 
tor service.  That  she  asked  him  for  the  items  of  these  expenses,  and 
he  said  the  taxes  were  $600,  the  water  rent  $1 14,  and  the  interest  on 
the  two  mortgages,  aggregating  $30,000,  was  $1,500,  and  gave  her  other 
information  of  which  she  made  a  memorandum,  and  then,  testifying 
from  that,  she  said  that  he  stated  that  the  cost  per  annum  for  light  was 
$72,  for  coal  $480,  for  janitor's  service  $120,  insurance  $50,  and  "he  said 
the  rent  would  be  $5,112"  per  annum,  and  that  the  income  would  be 
sufficient  to  give  her  10  per  cent,  on  her  equity  in  her  house,  which  she 
had  estimated  at  $22,500,  there  being  a  mortgage  for  $2,500  on  the 
house,  and  further  said  that  the  houses  were  so  well  constructed  and  of 
such  excellent  materials  that  it  would  be  years  before  they  would  re- 
quire any  repairs,  and  that  the  demand  was  so  great  that  there  was 
never  any  difficulty  in  keeping  the  apartments  occupied,  and  that — 

"if  yon  want  to  do  business  here  you  will  have  to  make  up  your  mind,  be- 
cause I  have  sold  four  of  these  houses  this  morning,  and  the  property  you  are 
looking  at  I  have  an  offer  on,  and  it  won't  be  long  in  the  market,  it  is  in 
too  great  demand.*' 

That  Becker  said  that  he  held  the  houses  at  $27,000  each,  and  she 
said  she  thought  it  was  a  high  price. 

The  memorandum  which  the  plaintiff  says  she  made  at  the  time  from 
information  given  to  her  by  Becker,  and  which  she  also  says  was  stat- 
ed to  be  the  expenses  "for  the  period  of  one  year,"  was  read  over  to 
Becker  and  Collins,  and  was  stated  by  them  to  be  correct — ^all  of  which 
they  deny — is  as  follows : 

Int $1,500  both  houses 

Taxes   600  "  *• 

Water   114  "  • 

Ins 50  "  - 

Ught    72  " 

Coal  480  *•  « 

Janitor    120  "  " 

$2,936 

Rent    $5,112 

2,936 

Income    $2,176 

No  agreement  was  made  at  the  interview  at  the  bank  on  the  Stli 
day  of  November,  and  plaintiff  says  Collins  accompanied  her  to  the 
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Elevated  station  on  her  return  and  congratulated  her  on  the  oppor- 
tunity afforded  for  exchanging  her  property,  and  said  he  was  going 
back  to  the  bank  and  desired  to  see  her  again  about  the  matter  in 
the  afternoon,  and  she  said  he  could  see  her  at  103  East  Tenth  street. 
As  the'  proposition  stood  when  she  left  Becker's  bank  that  day,  she 
wanted  $22,500  for  her  equity,  and  Becker  asked  $24,000  for  his  eq- 
uity, and  he  was  to  discharge  the  second  mortgages,  so  that  there  was 
a  difference  in  their  equities  in  favor  of  Becker  of  $1,500. 

The  plaintiff  further  testified :  That  Collins  called  on  her  later  that 
afternoon  and  stated,  in  substance,  that  he  had  persuaded  Becker  to 
reduce  his  price  to  $22,500,  so  that  their  equities  would  be  equal,  and 
presented  a  draft  of  a  contract  for  an  exchange  on  that  basis,  which 
he  advised  her  to  sign,  stating  that  if  she  waited  until  Monday  it 
would  be  too  late,  and  after  considerable  hesitation  she  signed  the 
contract  in  duplicate.  That  Collins  then  said  that  he  was  going  to 
the  office  of  his  firm,  and  after  he  left  she  changed  her  mind  about 
making  the  exchange  and  went  to  that  office,  hoping  to  find  Collins. 
but  only  found  a  young  lady  in  charge,  who,  at  her  request,  telephoned 
Becker  that  she  did  not  deem  it  wise  and  could  not  "go  on  with  it," 
and  was  informed  that  Becker  replied,  "All  right."  That  Collins  called 
on  her  later  in  the  evening,  and  complained  of  her  conduct  in  thus 
changing  her  mind  and  communicating  with  Becker,  and  asked  her 
to  reconsider  her  action,  and  she  finally  consented  to  carry  out  the 
contract,  and  at  his  dictation  wrote  and  signed  a  letter  to  Becker,  the 
body  of  which  is  as  follows: 

"Since  telephoning  you,  I  have  seen  Mr.  Collins,  and  after  considering  the 
matter  more  fully  I  wish  to  carry  out  the  contract  which  I  executed  thisi 
afternoon,  and  trust  Mr.  Collins  will  he  ahle  to  have  you  complete  the  con- 
tract." 

According  to  the  testimony  of  plaintiff,  Collins  asked  her  to  go  to 
the  office  of  an  attorney  named  Arnold,  who  had  been  employed  by 
his  firm  to  "take  charge  of  the  title,"  and  she  called  there  with  Col- 
lins, and  Arnold  gave  her  a  memorandum  of  certain  papers  which 
she  was  requested  to  present  at  the  time  of  the  closing  of  the  con- 
tract, which  was  December  1st,  at  Becker's  bank  in  the  Bronx. 

Plaintiff  on  cross-examination  testified  that  Becker  evidently  gave 
her  from  memory,  in  the  main,  the  figures  from  which  she  made  the 
memorandum,  as  no  book  was  brought  into  the  room,  and  she  was 
not  asked  to  look  at  any ;  that  she  knew  that  tenants  moved,  and  that 
there  are  vacancies,  and  that  repairs  are  required,  and  that  every- 
thing appeared  to  her  on  the  inspection  of  the  apartments  to  be  as 
represented  by  Becker  and  Collins.  It  further  appears  that  after  sign- 
ing the  contract  she  made  certain  inquiries  and  investigations  with 
respect  to  the  rental  of  apartments  in  the  vicinity  and  the  expenses  of 
maintenance;  that  she  called  on  one  Phelps,  a  r^al  estate  broker  in 
the  Bronx,  who  owned  similar  property  in  the  locality,  and  inspected 
certain  apartments  with  him,  and  inquired  and  was  informed  with 
respect  to  the  expenses  of  maintenance  in  detail,  including  janitor 
service,  coal,  water  rent,  light,  repairs,  and  average  vacanies  and  al- 
lowances tj^erefor,  and  was  informed  that  janitor  service  would  be 
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about  $150  per  annum  per  house,  which  was  sufficient  to  indicate  to 
her  that  she  must  have  misunderstood  Becker  in  claiming  that  he  rep- 
resented that  janitor's  service  for  both  houses  would  be  only  $120 
per  annum.  She  also  called  on  one  Marling,  a  real  estate  agent,  evi- 
dently for  the  purpose  of  obtaining  his  opinion  with  respect  -to  the 
advisability  of  her  consummating  the  contract,  and  was  advised  by 
him  that  inasmuch  as  the  contract  was  signed  it  was  too  late;  and 
she  also  consulted  Joseph  Delafield,  an  attorney,  and  was  by  him  re- 
ferred to  Adrian  Kiernan,  another  attorney,  and  to  a  Mr.  Wells  who 
was  an  authority  on  this  question.  She  called  on  Wells  on  the  12th 
day  of  November  and  gave  him  a  memorandum  in  writing,  giving  the 
values  of  the  respective  properties  on  the  basis  on  which  the  exchange 
was  to  be  made  and  the  incumbrances,  and  stating  the  taxes,  water 
rent,  insurance,  light,  coal,  and  janitor  service,  as  she  claims  they 
were  represented  to  her,  and  on  this  memorandum  she  wrote  the  word 
"'Repairs,"  with  an  interrogation  point  and  a  blank  space  following, 
and  the  word  "Vacancies"  and  "Commission"  in  like  manner,  show- 
ing that  she  realized  that  there  would  likely  be  vacancies  and  expendi- 
tures for  repairs. 

The  Webster  avenue  houses  were  duplicates,  and  Wells  made  an 
appraisal  of  one  of  them  and  of  plaintiff's  house,  and  submitted  his 
opinion  in  writing,  estimating  the  Webster  avenue  houses  to  be  worth 
$25,000  each,  and  her  house  $24,000.  Before  submitting  this  appraisal, 
he  observed  in  a  real  estate  guide  that  she  had  made  a  contract  for 
the  exchange,  which  he  had  not  apparently  understood,  and  he  com- 
municated with  her,  stating,  in  view  of  that  fact,  that  he  did  not  see 
how  he  could  be  of  any  service  to  her;  but  she  expressed  a  desire 
for  the  information,  and  he  gave  it 

The  amount  of  the  verdict  is  based  on  the  testimony  of  two  ex- 
perts, who  gave  their  opinions  as  to  the  value  of  the  Webster  avenue 
houses  as  they  actually  were,  and,  in  answer  to  hypothetical  questions, 
as  it  would  have  been  if  all  of  the  representations  claimed  by  the 
plaintiff  to  have  been  made  by  Collins  and  Becker  were  true.  There 
is  no  evidence  of  such  difference  in  value  based  separately  on  the 
representations  claimed  to  have  been  made  by  Collins  and  Becker,  re- 
spectively. 

The  testimony  introduced  on  the  part  of  the  defendants  with  re- 
spect to  the  alleged  fraudulent  representations  controverts  the  testi- 
mony of  the  plaintiff,  and  tends  to  show  that  there  was  no  intention 
on  the  part  of  Becker  to  mislead  or  deceive  the  plaintiff,  or  misrepre- 
sent anything  to  her,  and  that  the  information  imparted  to  her  with 
respect  to  the  expenses  of  maintenance  and  rentals  was,  in  the 
main,  given  from  Becker's  books  by  his  bookkeeper,  and,  in  so  far 
as  it  was  not  taken  from  the  books,  constituted  mere  estimates  as  to  the 
probable  future  expenses  of  maintenance. 

[1-3]  The  learned  trial  court  correctly  ruled  that  there  could  be 
tio  recovery  based  on  any  representation,  even  though  fraudulently 
made  by  appellant,  with  respect  to  the  value  of  the  property  (Van 
Slochem  v.  Villard,  207  N.  Y.  587,  101  N.  E.  467),  and  that  the  only 
theory  upon  which  a  recovery  could  be  had  was  that  material  false 
representations  were  made  with  respect  to  existing  facts,  as  ^ising^ish- 
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ed  from  estimates,  expectations,  opinions,  or  conjectures  with  respect  to 
the  future.  The  court,  referring  to  the  inspection  made  and  infor- 
mation obtained  by  the  plaintiif  intermediate  the  signing  of  the  con- 
tract and  the  consummation  thereof,  charged  that  3ie  plaintiff  could 
not  recover  unless  there  were  material  false  representations  made  as 
claimed,  which  were  beKeved  and  relied  upon  in  convejring  her  proper- 
ty and  in  accepting  a  conveyance  from  Becker. 

It  is  unnecessary  to  consider  whether,  if  there  were  material  false 
representations  made  by  which  the  plaintiff  was  induced  to  sign  the 
contract,  a  cause  of  action  for  the  deception  at  once  arose,  and  wheth- 
er she  was  entitled  to  the  benefit  of  her  contract,  and  was  at  liberty 
to  consummate  it  and  hold  appellant  liable,  notwithstanding  the  fact 
that  she  discovered  the  fraud  before  conveying  her  property  and  before 
suffering  any  damages  (see  Ball  v.  Gerard,  160  App.  Div.  619,  146  N. 
Y.  Supp.  8l,  and  cases  cited),  and  no  opinion  is  expressed  on  that 
point,  for  the  charge  became  the  law  of  the  case,  and  it  must  be  as- 
sumed that  the  verdict  was  rendered  on  the  theory  that,  notwith- 
standing the  information  subsequently  acquired  by  the  plaintiff,  she 
relied,  in  consummating  the  contract,  on  the  representations  made 
by  appellant  before  it  was  signed.  The  verdict  of  the  jury  on  that 
issue  is,  we  think,  clearly  against  the  weight  of  the  evidence,  and  could 
not  be  sustained,  even  on  the  testimony  of  the  plaintiff. 

It  is  manifest  that  the  representation  with  respect  to  interest  was 
true,  for  it  was  with  respect  to  the  two  mortgages,  subject  to  which 
the  plaintiff  was  to  take  title  only,  which  drew  interest  at  5  per  cent., 
and  she  had  no  interest  in  the  second  mortgage  which  was  to  be  paid 
off.  It  appears  that  the  taxes  for  that  year  were  $632.84,  instead  of 
$600,  as  she  claims  was  represented.  On  the  part  of  appellant  it  was 
shown  that  the  taxes  for  that  year  had  been- levied  on  a  block  of  houses 
owned  by  him,  of  which  these  houses  were  a  part,  and  had  not  been 
apportioned  at  the  time  of  the  interview,  and  that  plaintiff  was  so 
informed,  and  was  given  an  estimate  of  $300  per  house,  made  by  ap- 
pellant's bookkeeper,  as  to  what  the  taxes  would  probably  be  when  ap- 
portioned. It  was  finally  admitted  that  the  representation  with  re- 
spect to  water  rates  was  correct,  and  that  that  with  respect  to  the  in- 
surance was  more  than  the  cost  of  the  insurance.  Another  claimed 
misrepresentation  was  with  respect  to  light,  which  according  to  plaintiff 
was  represented  at  $72,  and  was  estimated  on  bills  produced  to  have 
been  $74.04.  The  representation,  therefore,  if  made,  was  approximate- 
ly correct.  Becker  denies  that  he  made  any  such  representation,  and 
claims  that  any  information  plaintiff  obtained  on  this  and  most  subjects 
was  given  from  his  books,  and  by  the  bookkeeper,  who  said  he  gave 
it  accurately,  and  there  is  nothing  to  indicate  a  reason  for  his  not  se> 
doing.  The  bookkeeper  says  he  estimated  the  cost  of  lighting  at  $72  pei 
annum,  and  so  stated  to  her.  The  claimed  representation  as  to  coal 
is  that  the  cost  was  $480  per  annum  for  both  houses.  There  is  no 
evidence  to  show  that  it  was  not  true.  It  merely  appears  from  the  tes- 
timony of  appellant  that  he  bought  coal  by  the  barge  load,  and  figured 
on  from  35  to  40  tons  for  each  house  per  annum;  and  it  appears 
by  the  testimony  of  his  bookkeeper  that  he  gave  the  plaintiff  an  ap- 
proximate estimate  of  the  cost  of  coal  for  the  year  ending  November 
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1,  1910,  at  $5.75  a  ton,  estimating  40  tons  per  house,  which  is  less  than 
plaintiff  claims  was  represented  to  her.  The  plaintiff  claims  that  it  was 
represented  that  the  cost  of  janitor  service  would  be  only  $120  for 
both  houses ;  but,  as  has  been  seen,  she  was  informed  by  Phelps  that 
such  service  would  cost  about  $150  per  annum  per  house,  and  appel- 
lant and  his  bookkeeper  testified  that  they  estimated  for  plaintiff  the 
cost  of  such  service  to  be  $10  per  month  per  house,  which  was  based 
on  the  total  cost  of  janitor  service  of  several  buildings. 

As  I  view  the  evidence,  there  was  no  intentional  false  statement 
with  respect  to  the  rent,  and  the  plaintiff  was  not  misled  by  any  rep- 
resentations with  respect  thereto.  It  appears  that  the  figures  were 
the  aggregate  rentals  on  the  assumption  that  all.  of  the  apartments 
were  occupied,  as  they  were  at  the  time  of  the  interview,  and  the 
rent  paid  for  the  entire  year.  That  would  seem  to  be  the  effect  of 
her  testimony,  for  she  says  it  was  represented,  in  effect,  that  there 
had  been  no  vacancies,  and,  if  so,  the  figures  given  would  indicate  the 
gross  rent  when  full  rental  was  obtained  from  all  apartments.  Ac- 
cording to  the  testimony  of  the  appellant's  bookkeeper,  this  was  spe^ 
cifically  stated  to  her,  and  her  attention  was  drawn  to  the  fact  that 
there  had  been  vacancies,  and  that  some  free  rent  had  been  given  for 
part  of  the  time.  It  appears  that  free  rentals  had  been  given  for  the 
year  ending  November  1,  1910,  to  the  extent  of  $92,  and  that  there 
had  been  loss  of  rentals  through  vacancies  in  the  amount  of  $311.50, 
making  a  total  of  $403.50.  The  plaintiff  did  not  testify  that  it  was 
represented  to  her  that  the  actual  rentals  received  aggregated  $5,112. 
Her  testimony  shows  that  the  appellant  stated  to  her  that  the  rents 
"would  be  $5,112,"  and  that  "the  yearly  rental  was  $5,112,"  and  that 
was  the  income  which  would  have  been  derived  from  the  rents  if  it " 
were  possible  to  keep  all  the  apartments  at  all  times  occupied,  with- 
out allowing  any  free  rent,  as  has  to  be  done,  as  is  well  known,  when 
apartments  are  first  rented  in  the  summer. 

With  respect  to  plaintiff's  claim  that  appellant  in  effect  represented 
that  there  were  no  expenses  for  repairs  on  the  buildings  for  the  year 
preceding,  and  would  not  be  any  for  some  time  to  come,  the  appel- 
lant denies  that  he  made  any  such  representations.  It  appears  diat 
there  were  actual  expenditures  for  repairs  on  these  buildings  for  the 
preceding  year  of  $86.04.  The  testimony  of  both  Collins  and  appel- 
lant is  to  the  effect  that  the  representation  made  on  that  subject  was, 
in  substance,  that  the  apartments  were  in  a  good  state  of  repair,  and 
that  the  expenses  for  repairs  in  the  immediate  future  would  be  small ; 
and  the  appellant  further  says  that  he  informed  plaintiff,  in  substance, 
that  he  acquired  the  buildings  before  they  were  fully  completed,  and 
had  spent  considerable  money  to  "put  them  in  good  condition."  As 
already  stated,  it  appears  that  the  plaintiff  knew  that  there  would  be 
expenses  for  repairs,  and  manifestly  the  amount  of  such  expenses 
would  depend  largely  upon  the  manner  in  which  the  buildings  were 
used.  The  appellant  denies  that  he  represented  that  the  apartments 
were  in  the  best  part  of  the  Bronx,  and  manifestly  any  statement  on 
that  subject  would  be  a  matter  of  opinion;  and,  moreover,  she  saw 
for  herself  where  the  buildings  were.  The  appellant  concedes  that 
he  knew  when  the  mortgages  were  to  fall  due,  and,  while  he  does 
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not  recollect  making  any  statement,  he  says  that  if  he  made  any  it 
was  in  accordance  with  the  fact.  It  is  not  apparent  that  the  discrep- 
ancy between  the  actual  period  and  that  as  claimed  to  have  been  rep- 
resented would  have  materially  influenced  the  plaintiff,  and  it  is  not 
probable  that  appellant  would,  make  a  false  representation  on  that 
subject  for  the  purpose  of  deceiving  the  plaintiff,  for  the  mortgages 
were  of  record  and  she  would  soon  know  the  truth. 

Appellant  had  not  sold  any  of  these  apartments,  and  he  and  Col- 
lins deny  that  he  made  the  representations  as  claimed  by  plaintiff. 
Such  a  representation,  if  made,  would  not  be  very  material,  for  it 
would  not  bear  on  the  value  of  the  houses  transferred,  and  plaintiff 
was  not  taking  the  houses  to  sell.  If  the  appellant  and  Collins  rep- 
resented that  the  apartments  were  built  of  the  best  material  and  that 
the  workmanship  was  of  the  best,  the  evidence  tends  to  show  that 
that  was  untrue ;  but  they  deny  that  such  representations  were  made, 
and  their  testimony  tends  to  show  that  they  called  upon  her  to  see  for 
herself,  and  that  she  had  full  opportunity  for  doing  so.  There  is  evi- 
dence that  the  materials  were  suitable  and  that  the  workmanship  was 
good  for  that  class  of  buildings,  and  there  is  other  evidence  tending 
to  show  that  neither  the  material  nor  the  workmanship  was  first-class 
or  good  for  that  class  of  houses.  The  plaintiff,  who,  while  not  pos- 
sessing any  special  knowledge,  owned  the  house  on  Tenth  street,  says 
that  on  inspection  she  considered  the  buildings  as  represented.  There 
is  no  evidence  with  respect  to  the  difference  between  the  actual  value 
of  the  buildings  as  they  were  and  their  value  if  they  had  b^en  as  rep- 
resented with  respect  to  material  and  workmanship;  and  in  the  cir- 
cumstance's it  cannot  be  said,  even  though  the  representations  with 
respect  to  material  and  workmanship  were  made  as  claimed  by  plain- 
tiff, that  the  verdict  in  the  amount  rendered  can  be  sustained  on  the 
ground  of  those  representations. 

There  was,  doubtless,  a  question  of  fact  for  the  consideration  of 
the  jury  with  respect  to  some  of  these  alleged  misrepresentations,  but 
we  are  of  opinion  that  the  verdict  is  clearly  against  the  weieht  of  the 
evidence  with  respect  to  the  representations  having  been  made  and 
with  respect  to  plaintiff  having  relied  thereon  in  consummating  the 
contract.  There  was  no  evidence  that  would  warrant  a  jury  in  finding 
that  the  appellant  was  responsible  for  any  representations  made  by 
Collins,  unless  it  be  for  .those  made  in  his  presence,  in  which  he  may 
be  said  to  have  acquiesced.  It  appears  that  the  brokers  received  com- 
missions from  both  parties  and  that  Collins  shared  therein ;  but  there 
is  no  evidence  that  the  appellant  employed  the  brokers  or  Collins,  so 
that  they  became  his  agents  in  making  any  representations  to  the 
plaintiff.  It  merely  appears  that  when  the  exchange  was  made  both 
parties  paid  a  commission  to  the  brokers,  and  that  it  was  customary 
for  both  parties  to  pay  a  commission  where  properties  are  exchanged. 

[4]  The  jury,  after  retiring,  made  a  written  inquiry  of  the  court 
for  instructions  as  to  whether  they  were  at  liberty  to  render  a  single 
verdict  against  all  of  the  defendants,  or  whether  they  could  appor- 
tion it,  iLTid  they  were  instructed  that  they  could  not  apportion  it,  but 
that  they  might  bring  in  a  verdict  against  all  of  the  defendants,  or 
against  the  appellant,  or  against  the  other  defendants.     On  the  evi- 
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dence,  the  learned  court  was  doubtless  right  in  so  instructing  the  jury, 
for  there  was  no  foundation  laid  for  an  apportionment,  although  the 
evidence  afforded  a  basis  for  testimony  with  respect  to  the  damages 
resulting  from  the  separate  representations  made  by  the  appellant  and 
by  the  other  defendants. 

For  the  reasons  stated,  however,  the  judgment  and  order  should 
be  reversed,  and  a  new  trial  granted,  with  costs  to  appellant  to  abide 
ihe  event    Settle  order  on  notice.    All  concur. 


BREAKSTONE  et  al.  v.  BUFFALO  FOUNDRY  &  MACHINE  CO.    (No.  6917.) 
(Supreme  Court,  Appellate  Division,  First  D^artment    March  26,  1915.) 

1.  Sales  ^=»481 — Remedies  or  Buyer — Actions — Evidbncb. 

A  machipe  was  sold  by  defendant,  reserving  title  until  payment  of  the 
purchase  money.  The  assignee  of  the  contract,  after  paying  about  half 
the  purchase  price,  became  bankrupt,  and  the  machine,  with  other  prop- 
erty, was  sold  to  plaintiff,  Thereafter  defendant  took  possession  of  the 
machine,  but  did  not  sell  it  within '30  days;  and  plaintiff  sought  to  re- 
cover the  amount  paid  thereon,  In  accordance  with  Personal  Property 
Law  (Consol.  Laws,  c.  41)  §  65.  Held,  that  a  stipulation  prepared  by  de- 
fendant's counsel,  and  letters  exchanged  between  counsel  for  plaintiff 
and  defendant,  showing  that  plaintiff  agreed  to  the  plan  of  the  trustee 
in  bankruptcy,  that  defendant  should  take  back  the  machine  in  satisfac- 
tion of  its  entire  claim,  was  improperly  excluded,  being  admissible  on 
the  question  of  waiver,  release,  or  estoppel. 

[Ed.  Note.— For  other  cases,  see  Sales,  Cent  Dig.  §§  1449-1455;  Dec 
Dig.  «i>481.] 

2.  Sales  $;=>473 — Conditional  Sales — Remedies  of  Pubchaser-^Statute. 

Personal  Property  Law,  art.  4,  S§  60-67,  relating  to  conditional  sales, 
applies  to  conditional  sales  of  property  to  be  manufactured. 

[Ed.  Note.— For  other  cases,  see  Sales,  Cent  Dig.  {{  1377-1390;  Dec. 
Dig.  «=>473.] 

3.  Sales  <8=»481— CoNnmoNAL  Sales — Rbiikdt  or  Butbb, 

Where  the  seller  of  a  cumbersome  machine  retook  it  under  proviaion 
reserving  title  until  payment,  the  30-day  period  within  wbic*h  the  seller 
is  required  by  Personal  Property  Law,  {  65,  to  resell,  under  penalty  of 
paying  the  buyer  the  amount  paid  on  the  article,  will  be  computed  from 
the  time  the  dismantled  machine  was  placed  on  railroad  cars,  though 
the  breaking  down  of  a  car  necessitated  considerable  delay  in  transporta- 
tion to  the  seller's  place  of  business. 

[Ed.  Note.— For  other  cases,  see  Sales,  Cent  Dig.  §f  1449-1455;  Dec. 
Dig.  <g=>481.] 

4.  Sales  ^=>475 — Conditional  Sales — Assignment  of  Contbact. 

A  buj'er  of  an  article,  to  be  paid  for  in  installmenty,  may  assign  the 
contract,  though  he  cannot  free  himself  from  liability;  liut  the  assignee 
may  also  become  liable. 

[Ed.  Note.— For  other  cases,  see  Sales,  Cent  Dig.  §§  1403-1406;  Dec. 
Dig.  <S=>475.] 

5.  Bankruptcy  ^=s>140 — Trustee — Rights  of. 

Where  the  assignee  of  a  contract  for  the  purchase  of  an  article  on  in- 
stallments became  bankrupt,  the  trustee  succeeded  to  all  the  rights  of 
the  assignee,  subject  to  the  seller's  right  to  retake  the  article  for  non- 
payment. 

[Ed.  Note.— For  other  cases,  see  Bankruptcy,  Cent.  Dig.  §§  198,  199, 
219,  225;   Dec.  Dig.  «=»140.] 

^=»For  other  cases  see  same  topic  &  KEY-NUMBER  in  all  Key-Numbered  Digests  ft  Indexes 
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6.  Sales  ^=>479 — Remedies  of  Seller. 

Where  a  majchlne  was  sold  on  an  Installment  contract,  the  seller  re- 
serving title  until  payment,  he  may,  upon  the  bankruptcy  of  the  buyer, 
either  retake  the  machine  or  file  a  claim  in  bankruptcy  for  the  amount 
unpaid. 

[Ed.  Note.— For  other  cases,  see  Sales,  Cent  Dig.  {§  1418-1432,  1434- 
1438;   Dec.  Dig.  t®=>479.] 

7.  Sales  <©=>479 — Actions — Remedy  of  Buyer. 

Whether  the  buyer  of  the  property  of  a  bankrupt  waived  his  right  to 
demand  that  the  seller  of  an  article  should,  having  retaken  it,  sell  it 
within  the  30  days  provided  by  Personal  Property  Law,  §  65,  held  a  ques- 
tion for  the  jury. 

[Ed.  Note.— For  other  cases,  see  Sales,  Cent  Dig.  i§  1418-1432,  1434- 
1438;   Dec  Dig.  «&=>479.1 

8.  Sales  <5=>481— Remedies  of  Buyer— Wahveb  of  Rights. 

In  case  of  a  conditional  sale,  the  buyer,  having  defaulted,  may  agree 
with  the  seller  to  waive  his  right  to  require  the  seller  to  resell,  in  ac- 
cordance with  Personal  Property  Law,  §  65,  in  consideration  of  the 
seller's  releasing  him  from  further  liability. 

[Ed.  Note.— For  other  cases,  see  Sales,  Cent  Dig.  §f  144^1455;  Dec. 
Dig.  <g=>481.] 

Appeal  from  Trial  Term,  New  York  County. 

Action  by  Isaac  Breakstone  and  another  against  the  Buffalo  Foundry 
&  Machine  Company.  From  a  directed  verdict  for  plaintiffs,  and  an  or- 
der denying  a  new  trial,  defendant  appeals.    Reversed  and  remanded. 

Argued  before  CLARKE,  LAUGHLIN,  SCOTT,  DOWUNG,and 
HOTCHKISS,  JJ. 

Frederick  C.  Slee,  of  Buffalo,  for  appellant. 

Abraham  Brekstone,  of  New  York  City,  for  respondents. 

LAUGHLIN,  J.  This  action  was  brought  to  recover  the  amount 
paid  on  the  purchase  price  of  a  vacuum  rotary  drum  dryer,  under  a 
contract  with  the  defendant  for  the  sale  thereof,  by  which  the  title  was 
to  remain  in  the  defendant  until  payment  of  the  full  purchase  price; 
and  the  right  of  recovery  is  predicated  on  the  retaking  of  the  property 
by  the  vendor  and  its  failure  to  sell  the  same  within  the  time  prescribed 
by  section  65  of  the  Personal  Property  Law.  The  defendant  manufac- 
tured vacuum  rotary  drum  dryers  used  in  drying  milk  into  powder  or 
milk  flour  for  commercial  purposes,  and  its  plant  was  at  Buffalo,  N.  Y. 
The  contract  for  the  sale  of  the  dryer  was  in  writing,  and  consists  of  a 
proposal,  made  by  the  appellant  under  date  of  November  16,  1909,  to 
Richard  Heim  of  Canastota,  N.  Y.,  and  of  an  acceptance  by  him  there- 
of on  the  22d  day  of  the  same  month.  The  dryer  was  to  be  and  was 
manufactured  according  to  specifications  annexed  to  the  contract,  and 
was  a  very  bulky  and  heavy  machine,  requiring  three  freight  cars,  for 
its  transportation.  It  was  sold  for  $12,000,  f .  o.  b.  cars  at  Buffalo,  but 
was  to  be  and  was  installed  by  the  vendor  at  Heim's  creamery  at  Trux- 
ton,  N.  Y.,  the  vendee  also  paying  for  the  services  of  the  erecting  en- 
gineer. The  terms  of  sale  were  $1,500  at  the  time  of  the  execution  of 
the  contract,  $1,500  within  two  months  thereafter,  $2,000  when  the  ma- 
chine was  ready  for  shipment,  and  the  balance  to  be  evidenced  by  notes, 
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given  prior  to  the  shipment  of  the  machine,  of  $750  each,  bearing  inter- 
est at  6  per  cent,  maturing  in  60,  90,  120,  and  150  day?,  and  eight  notes, 
for  $500  each,  maturing  6,  7,  8,  9,  10,  11,  12,  and  13  months  from  date. 
The  vendee  made  the  first  payment,  and  on  the  3d  day  of  December,  1909, 
assigned  the  contract  to  the  Heim  Milk  Products  Company,  a  domestic 
corporation  evidently  incorporated  to  take  over  his  business,  which  as- 
sumed all  his  liability  thereunder.  The  Heim  Milk  Products  Company 
was  adjudicated  a  bankrupt  on  the  29th  of  February,  1911.  Prior  to 
that  time  there  had  been  paid  on  the  contract  price  of  the  dryer  $6,- 
496.25,  and  nothing  was  paid  thereafter.  A  trustee  in  bankruptcy  was 
appointed  on  the  16th  of  March,  1911 ;  and  he  also  came  into  the  pos- 
session of  another  dryer,  sold  by  the  appellant  and  installed  in  the  plant 
of  the  bankrupt  at  Canastota  under  a  conditional  contract  of  sale,  upon 
which  there  was  still  a  small  balance  unpaid. 

On  the  day  the  trustee  was  appointed,  his  attorney  and  the  attorney 
for  the  appellant  had  a  conversation  with  respect  to  these  two  machines, 
the  contracts  under  which  they  were  sold,  and  the  balance  unpaid 
thereon.  According  to  the  testimony  of  the  attorney  for  the  trustee, 
the  attorney  for  the  appellant  stated  that  no  payment  had  been  made 
for  several  months  on  account  of  the  machine  at  Truxton,  and  that  the 
appellant  was  desirous  of  taking  possession  and  realizing  on  it,  and  he 
stated  that  he  hoped  to  sell  both  plants,  and  that  he  thought  they  could 
be  sold  to  better  advantage  together,  and  requested  a  reasonable  time 
to  enable  him  to  endeavor  to  do  so,  and  asked  whether  the  appellant 
would  insist  upon  its  lien  against  the  machine  at  Canastota,  and  the  at- 
torney for  the  appellant  thereupon  stated  that  his  client  would  release 
the  lien  on  the  Canastota  machine,  and  give  him  a  reasonable  time  in 
which  to  endeavor  to  find  a  purchaser  for  the  Truxton  machine,  "if 
the  trustee  was  willing,  at  the  expiration  of  such  time,  when  we  were 
satisfied  that  we  could  not  find  a  purchaser,  so  that  we  could  realize 
anything  upon  the  equity,  to  release  the  machine  to  him  without  fur- 
ther trouble  or  expense,"  and  that  he  talked  the  matter  over  with  the 
trustee,  who  thought  it  was  "the  proper  arrangement  to  make,"  and 
that  he  informed  the  attorney  for  the  appellant  "that  that  would  be  sat- 
isfactory." Appellant,  evidently  relying  on  that  agreement,  refrained 
from  exercising  its  legal  right  to  retake  the  machine  at  once,  and  gave 
the  trustee  all  the  time  required  to  endeavor  to  sell  the  machine.  It  ap- 
pears that  thereafter,  and  on  the  11th  day  of  April,  1911,  on  the  petition 
of  the  trustee,  the  attorney  for  the  appellant  appearing  and  interposing 
no  objection,  the  referee  in  bankruptcy  made  an  order  authorizing  the 
sale  of  the  Truxton  plant  and  of  this  machine  separately. 

The  attorney  for  the  trustee  further  testified  that,  after  the  arrange- 
ment with  the  attorney  for  the  appellant,  he  endeavored  to  sell  the  ma- 
chine, but  was  unable  to  find  a  purchaser,  but  secured  a  bid  for  the 
Truxton  plant  without  the  machine  from  the  plaintiffs;  that  he  en- 
deavored to  sell  the  machine  to  the  plaintiffs,  who  had  one  mortgage  on 
the  Canastota  plant  and  another  on  both  plants,  and  they  refused  to  en- 
tertain any  proposition  with  respect  to  purchasing  it,  and  one  of  them 
assigned  as  a  reason  "that  he  had  no  confidence  in  the  milk  flour  prop- 
osition, and  did  not  want  the  machine  at  any  price" ;  that  he  presented 
plaintiffs'  offer  to  the  referee  in  bankruptcy  in  the  presence  of  a 
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brother  of  the  plaintiffs,  who,  it  appears,  was  duly  authorized  to  repre- 
sent them  generally  in  the  premises ;  that  the  referee  thereupon  stated 
that,  before  transferring  the  plant,  the  milk  flour  machine  should  be  re- 
leased "by  order"  to  the  appellant,  reminding  him  that  it  had  been 
agreed  that  the  machine  would  be  released  to  appellant  on  or  before  the 
22d  of  May,  1911.  It  further  appears  by  the  testimony  of  the  attorney 
for  the  trustee,  in  effect,  that  he  had  abandoned  hope  of  selling  the  ma- 
chine and  had  agreed  to  release  it  to  appellant  on  the  day  stated  by  the 
referee ;  and  in  reply  to  the  statement  of  the  referee  he  said  that  the 
question  of  "release"  had  not  been  passed  upon  at  a  creditors*  meeting, 
and  that,  while  "we  were  satisfied  that  there  was  no  equity  in  that  ma- 
chine for  the  creditors,  it  had  cost  the  bankrupt  a  large  amount  of  mon- 
ey, and  that  I  questioned  the  legality  of  an  order,  entered  without  no- 
tice to  the  creditors,  releasing  that  machine  to  the  vendor,"  and  sug- 
gested, if  Brekstone,  who  represented  the  plaintiffs,  did  not  object, 
•that  we  include  the  interest  of  the  bankrupt  estate  in  the  bill  of  sale 
and  transfer  to  Breakstone  Bros,  [plaintiffs],  and  in  that  way  divest 
the  trustee  in  bankruptcy  of  any  further  interest  in  the  machine" ;  that 
said  Breakstone  thereupon  said  "that  they  did  not  want  the  machine, 
did  not  want  any  responsibility  in  connection  with  it ;  that  they  would 
like  to  have  it  taken  out  of  the  plant  right  away,  for  they  would  need 
the  room" ;  and  he  answered  Breakstone's  objection  by  saying  that  it 
would  take  less  time  for  the  vendor  to  get  the  machine  out  in  the  man- 
ner he  proposed  than  it  would  to  call  a  creditors'  meeting  to  authorize 
the  trustee  to  release  it  direct  to  the  appellant ;  that  this  conversation 
occurred  on  the  11th,  12th,  or  13th  of  May,  1911 ;  that  acting  on  the 
conversation  between  him  and  the  referee  and  the  representative  of 
the  plaintiffs  at  that  interview,  on  the  Saturday  thereafter  he  prepared 
the  petition  of  the  trustee  to  the  referee,  showing  that  he  had  received 
an  offer  from  the  plaintiffs  of  $13,261  for  the  plant,  free  and  clear  of 
liens  and  incumbrances,  payment  to  be  made  $1  in  cash,  $2,000  by  the 
purchasers  assuming  and  agreeing  to  pay  a  mortgage  on  the  premises 
held  by  one  Levy,  $2,300  by  their  giving  to  the  trustee  a  satisfaction  of 
a  mortgage  held  by  them  on  the  Canastota  plant,  and  the  remaining 
$8,960  by  the  purchasers  giving  to  the  trustee  a  satisfaction  of  a  mort- 
gage held  by  them  on  both  plants,  and  reciting  "that  for  the  considera- 
tion aforesaid  your  petitioner  is  also  to  transfer  to  said  Breakstone 
Bros,  all  his  right,  title,  and  interest  as  trustee  of  the  said  bankrupt 
*  ♦  ♦  in  and  to  a  certain  milk  flour  machine,  now  in  the  plant  at 
Truxton,  N.  Y.,"  manufactured  by  the  appellant,  upon  which  it  had  a 
lien  for  about  $6,000,  under  a  conditional  contract  of  sale,  and  prepared 
the  order  approving  the  sale,  and  the  bill  of  sale  and  deed,  in  accord- 
ance with  the  petition;  that  on  the  13th  or  15th  of  May,  the  said  agent 
and  the  attorney  for  the  plaintiffs  met  him  at  the  office  of  the  referee  in 
bankruptcy,  and  the  petition  was  presented  to  the  referee,  and  the  order 
was  made  and  the  bill  of  sale  and  deed  delivered  to  the  attorney ;  that 
he  then  submitted  to  the  agent  and  the  attorney  for  the  plaintiffs  a  list 
of  the  policies  of  insurance  on  the  property  held  by  the  trustee,  and 
asked  if  they  wished  to  take  them  over  and  pay  the  trustee  the  pro  rata 
unearned  premiums,  and  they  agreed  to  take  them  all,  with  the  excep- 
tion of  the  policies  on  this  machine,  and  one  of  them  said  they  would 
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not  take  those  policies,  and  that  they  wanted  "that  machine  taken  out 
just  as  quickly  as  it  can  be" ;  that  he  then  asked  them  what  time  he 
would  tell  Mr.  Slee,  the  attorney  for  the  appellant  "that  you  would  like 
this  machine  removed,"  and  one  of  them  said,  "We  want  it  out  right 
away,"  whereupon  he  said,  "Well,  of  course,  you  can't  have  it  out  be- 
fore Thursday,  for  the  reason  that  the  trustee  is  not  giving  you  pos- 
session of  the  property  until  Thursday"  ;*  that  the  trustee  was  running 
the  plant,  and  for  that  reason  was  riot  giving  possession  until  Thursday, 
and  he  further  said  to  the  agent  and  the  attorney  for  the  plaintiffs,  "I 
will  notify  Mr.  Slee,  then,  that  you  want  the  machine  out  right  away, 
and  that  they  can  take  it  out  any  time  after  Thursday  of  this  week" ; 
and  that,  as  that  was  apparently  acquiesced  in,  he  so  notified  Mr.  Slee. 

[1]  Levy's  mortgage,  which  the  plaintiffs  assumed,  was  in  process  of 
foreclosure  at  the  time,  and  the  appellant  was  a  party  defendant.  Levy 
had  agreed  to  discontinue  the  action  to  enable  the  trustee  to  sell  the 
plant.  On  the  22d  of  May,  1911,  the  attorney  for  the  plaintiffs  wrote 
the  attorney  for  the  appellant,  inclosing  a  stipulation  of  discontinuance 
of  the  action.  A  letter  from  the  attorney  for  the  appellant  in  reply 
thereto,  and  a  proposed  stipulation  as  a  substitute  for  the  one  inclosed 
to  him,  and  a  letter  from  the  attorney  for  the  plaintiffs  in  reply  there- 
to, were  offered  in  evidence  by  the  appellant  and  excluded ;  but  they 
were  marked  for  identification  and  are  in  the  record.  This  ruling,  we 
think,  was  error,  for  the  evidence  thus  excluded  bore  on  the  defense  of 
waiver,  release,  or  estoppel.  It  was  recited  in  the  proposed  stipula- 
tion that  the  appellant  "need  not  hold  said  machine  after  retaking  and 
advertise  the  same  for  sale,  or  sell  the  same  at  auction,  as  provided  by 
statute,  the  provisions  of  said  statute  and  all  of  them  being  expressly 
waived  by  the  parties  hereto,  the  intent  hereof  being  to  give  the  entire 
property  in  said  machine  to  the  defendant,  Buffalo  Foundry  &  Machine 
Company,  without  further  accountability  on  its  part  to  any  of  the  par- 
ties hereto" ;  and  it  was  stated  in  the  letter  from  the  attorney  for  the 
plaintiffs  in  reply  thereto,  among  other  things,  "I  cannot  see  how  the  in- 
closed stipulation  could  in  any  way  change  the  status  of  your  rights ; 
*  *  *  I  personally  would  have  no  hesitancy  in  signing  the  stipula- 
tion you  sent  me,"  but  that  all  other  parties  had  signed  the  stipulation 
which  he  had  sent  to  the  attorney  for  the  appellant,  and  some  of  them 
had  refused  to  sign  the  stipulation  which  the  latter  had  sent  to  him. 

The  court  also  erroneously  excluded  another  letter  written  by  the 
attorney  for  the  plaintiffs  to  the  attorney  for  the  appellant  under  date 
of  May  27,  1911,  referring  to  the  stipulation  which  the  latter  desired, 
and  stating,  among  other  things,  that  the  plaintiffs  "have  no  objections 
whatsoever  against  your  taking  possession  of  the  machine  in  question," 
but  that  he  could  not  get  the  consent  of  the  other  parties  to  the  action 
to  sign  the  stipulation  requested  by  the  attorney  for  the  appellant. 
These  letters  and  other  evidence  to  show  the  rental  value  of  the  ma- 
chine during  the  time  it  was  used  under  the  conditional  contract  of  sale 
and  its  actual  value  when  retaken  were  offered  on  the  defense  of  waiv- 
er or  estoppel,  and  they  were  excluded  by  the  learned  trial  court  on  the 
erroneous  theory,  frequently  expressed  during  the  trial,  as  shown  by 
the  record,  that  waiver  was  no  defense  in  an  action  such  as  this.  The 
appellant  showed  that  its  sales  manager  called  on  Isaac  Breakstone, 
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one  of  the  plaintiflfs,  in  New  York  City,  on  the  25th  of  the  same  month, 
and  demanded  this  machine,  and  was  informed  that  the  plaintiffs  did 
not  want  the  machine  and  had  no  interest  in  it,  but,  rather  than  have 
the  building  disturbed,  they  would  pay  the  appellant  $500  to  leave  it 
there,  and  on  the  8th  of  June  thereafter  it  sent  one  Lavett,  a  machinist 
in  its  employ,  with  a  letter  of  introduction  to  the  plaintiffs,  to  dismantle 
the  machine  for  the  purpose  of  removing  it,  and  that  he  commenced 
the  work  on  that  day.    It  further  appears  that  the  plaintiffs  wrote  a 
letter  to  the  law  firm  of  the  attorney  for  the  trustee,  under  date  of 
June  10,  1911,  in  answer  to  a  letter  which  was  not  introduced  in  evi- 
dence, stating  that,  '*in  order  not  to  be  interrupted  at  this  time  of  the 
year  in  breaking  up  the  creamery,"  they  had  decided  to  make  appellant 
"an  offer  of  $1,000,  and  we  should  get  full  title  to  the  plant,"  and  au- 
thorizing the  communication  of  the  offer  to  appellant,  and  stating,  fur- 
ther, "We  do  not  think  those  people  can  realize  more  money  by  wreck- 
ing^ and  breaking  up  that  machine ;"  and  the  firm  replied  on  June  12, 
1911,  that  they  had  conferred  by  telephone  with  the  attorney  for  the 
appellant,  who  said  that  appellant  did  not  care  to  accept  the  offer,  as  it 
had  already  made  arrangements  to  remove  the  machine  and  intended 
to  sell  it  as  a  glue'  dryer,  which  was  a  clear  indication  that  appellant 
did  not  understand  that  in  retaking  the  machine  pursuant  to  the  ar-- 
rangement  therefor  it  was  to  be  obliged  to  sell  it  under  the  statute. 

There  were  no  further  negotiations  between  the  parties,  and  the  ap- 
pellant continued  to  dismantle  the  machine  and  to  load  it  onto  cars 
on  a  siding  adjacent  to  the  creamery,  used  by  the  plaintiffs  for  the 
receipt  and  delivery  of  freight  to  and  from  the  creamery,  but  owned 
by  the  Lehigh  Valley  Railroad  Company.  The  cars  were  requisitioned 
by  appellant's  machinist  from  the  railroad  company,  for  shipment  to 
Btiffalo.  The  first  car  left  the  plant  on  June  17th,  and  arrived  in  Buf- 
falo on  the  26th.  The  second  car  left  the  plant  on  June  28th  and  ar- 
rived in  Buffalo  on  July  3d.  The  third  car  was  loaded  on  the  sid- 
ing on  the  29th  of  June,  but  it  broke  down,  and  the  railroad  com- 
pany refused  to  move  it.  The  freight  was  thereafter  transferred  from 
that  car  by  the  agents  of  the  appellant,  in  the  exercise  of  due  dili- 
gence, to  another  car,  on  the  9th  of  July,  1911,  and  on  the  llth  of 
July,  the  railroad  company  issued  a  bill  of  lading  therefor  and  ship- 
ped it  on  that  day,  and  it  arrived  in  Buffalo  on  the  15th  of  July.  The 
freight  was  evidently  unloaded  and  taken  to  the  plant  of  the  appellant, 
where  it  was  sold  at  public  auction  on  the  5th  day  of  September,  1911, 
pursuant  to  a  notice  in  writing  duly  mailed  to  one  of  the  plaintiffs  at 
his  address  on  the  18th  of  August,  1911,  and  to  another  notice  to 
both  plaintiffs  at  their  address  on  the  2d  of  September,  1911,  which 
was  the  day  after  this  action  was  brought,  and  on  the  sale  the  appel- 
lant bid  in  the  property  for  $1. 

At  the  close  of  the  evidence,  the  attorney  for  the  appellant  moved  for 
a  direction  of  a  verdict,  reserving  his  right  to  go  to  the  jury,  if  the 
motion  should  be  denied,  on  the  ground  that  the  plaintiffs  had  waived 
their  rights  or  were  estopped  from  asserting  the,  claim  on  which  this 
action  was  brought.  The  motion  was  denied,  and  his  requests  to  go 
to  the  jury  were  denied,  and  he  excepted ;  and  on  motion  of  counsel 
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for  the  plaintiffs  the  court  directed  a  verdict  for  $6,496.25,  the  amount 
paid  on  the  machine. 

[2]  We  do  not  agree  with  the  learned  counsel  for  the  appellant  that 
article  4  of  the  Personal  Property  Law  (chapter  41,  Consolidated  Laws : 
Laws  of  1909,  c.  45),  relating  to  contracts  for  the  conditional  sale  of 
goods  and  chattels,  does  not  apply  to  property  sold  under  a  conditional 
contract  of  sale  where  at  the  time  the  contract  is  made  the  property  is 
not  in  esse,  but  is  to  be  manufactured.  That  was  the  construction 
placed  upon  the  former  statute  on  this  subject,  which  was  article  9  of 
the  Lien  Law,  being  chapter  418,  Laws  of  1897  (Consol.  Laws,  c.  33). 
Duntz  V.  Granger  Brewing  Co.,  41  Misc.  Rep.  177,  83  N.  Y.  Supp. 
957,  affirmed  96  App.  Div.  631,  89  N.  Y.  Supp.  1103,  affirmed  184  N. 
Y.  595,  77  N.  E.  1186;  Washington  Trust  Co.  v.  Morse  Iron  Works 
&  D.  D.  Co.,  106  App.  Div.  195,  94  N.  Y.  Supp.  495,  modified  187  N. 
Y.  307,  79  N.  E.  1022.  See,  also,  Graves  Elevator  Co.  v.  Callanan,  11 
App.  Div.  301,  42  N.  Y.  Supp.  930.  But  we  think  the  effect  of  the 
amendment  thereto  by  chapter  698  of  the  Laws  of  1904  was  to  bring 
such  property  within  the  provisions  of  the  statute,  and  it  has  been  so 
held.  Crocker-Wheeler  Co.  v.  Genesee  Recreation  Co.,  140  App.  Div 
726,  125  N.  Y.  Supp.  721 ;  McLean  v.  Bloch,  52  Misc.  Rep.  545,  102 
N.  Y.  Supp.  838. 

[3]  Nor  do  we  agree  with  counsel  for  the  appellant  that  the  sale 
was  made  within  the  30  days  succeeding  the  first  30  days  after  the  ap- 
pellant retook  the  property,  as  required  by  section  65  of  the  Per- 
sonal Property  Law.  It  was  not  essential,  to  set  the  provisions  of  the 
statute  running,  that  the  vendor  should  retake  the  property  by  actual- 
ly taking  physical  possession  thereof.  It  was  held  in  Crowe  v.  Liquid 
Carbonic  Co.,  208  N.  Y.  396,  102  N.  E.  573,  that  the  leasing  of  the 
property  to  the  vendee's  successor  in  possession  of  the  premises  was 
sufficient  to  constitute  a  retaking,  and  to  set  the  statutory  period  run- 
ning. In  the  case  at  bar,  the  property  must  all  be  deemed  to  have  been 
in  the  possession  of  the  appellant,  at  least  when  the  last  of  it  was  load- 
ed on  the  third  car,  which  broke  down ;  for  on  the  stipulation  it  cannot 
be  said  that  the  car  was  in  the  possession  of  the  plaintiffs.  Therefore 
it  was  not  sold  within  the  30  days  succeeding  the  first  30  days  after  the 
appellant  took  possession. 

[4-8]  Counsel  for  the  appellant  also  contends  that  the  contract  was 
not  assignable  by  the  vendee  to  the  bankrupt,  or  by  the  trustee  of  the 
bankrupt.  We  think  it  was,  and,  while  the  vendee  could  not  release 
himself  from  liability,  it  was  competent  for  him  to  assign  the  contract 
to  the  corporation,  and  for  it  to  assume  his  liability,  and  thus  also! 
become  liable  to  the  vendor.  The  trustee  in  bankruptcy  succeeded  to 
the  rights  of  the  bankrupt  under  the  contract,  which  rights  were  sub- 
ject to  the  absolute  right  of  the  appellant  to  retake  the  property  on  ac- 
count of  the  defaults  in  paying  installments  due,  without  any  nego- 
tiations either  with  the  assignee  or  the  trustee  in  bankruptcy,  and  to 
hold  the  same  subject  to  redemption,  and,  if  not  redeemed,  to  sell  it 
pursuant  to  the  statute,  or,  without  retaking  the  property,  to  file  a 
claim  in  the  bankruptcy  proceedings  for  the  amount  unpaid.  Although 
there  appears  to  have  been  no  express  reference  in  the  negotiations  to 
filing  such  a  claim  for  this  machine,  it  is  manifest  that  the  negotia- 
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tions  between  the  attorney  for  the  appellant  and  the  attorney  for  the 
trustee  in  bankruptcy,  by  which  it  was  agreed  that  the  trustee  should 
release  this  machine  to  the  appellant,  were  had  upon  the  theory  that 
the  estate  would  thereby  be  released  from  any  claim  on  the  part  of  the 
appellant  with  respect  to  either  machine;  and  if  the  effect  of  the  ne- 
gotiations was  not  as  matter  of  law  a  waiver,  or  estoppel  on  the  part  of 
the  trustee  in  bankruptcy  from  asserting  any  claim  against  the  ap- 
pellant for  its  failure  to  sell  the  property  pursuant  to  the  provisions 
of  the  statute,  a  question  of  fact  for  the  consideration  of  the  jury,  at 
least,  was  presented  thereby. 

Notwithstanding  the  formal  petition  for  the  sale  and  the  order  ap- 
proving it,  it  appears  by  the  uncontroverted  testimony  of  the  attor- 
ney for  the  trustee  that  an  arrangement  for  the  release  of  the  property 
to  the  appellant  had  been  negotiated  before  the  final  order  approving 
the  sale,  and  there  was  evidence  upon  which  it  might  have  been  found 
by  the  jury,  if  it  was  not  uncontroverted  as  matter  of  law,  that  the 
plaintiffs  consented  and  agreed  to  carry  out  this  arrangement  as  a  con- 
dition of  having  the  machine  included  in  the  formal  order  approving 
the  sale,  and  in  the  bill  of  sale  to  them,  and  that  they  did  this  for  the 
purpose  of  avoiding  the  delay  incident  to  calling  a  meeting  of  the  cred- 
itors and  having  them  formally  authorize  the  trustee  to  release  the 
property  in  accordance  with  his  agreement  with  the  attorney  for  the 
appellant.  If  the  plaintiffs  were  not  as  matter  of  law  estopped  from 
asserting  any  interest  in  the  machine  or  rights  under  the  contract,  which 
was  not  assigned  to  them,  the  jury  might  have  found  on  the  evidence, 
under  proper  instructions,  that  they  were  estopped,  and  that  the  ap- 
pellant was  led  and  induced  by  their  conduct  to  retake  the  property, 
instead  of  asserting  its  claim  against  the  trustee  in  bankruptcy,  or 
against  them,  on  the  theory  that  they  succeeded  to  the  liability  on  the 
contract  if  they  succeeded  to  any  rights  thereunder. 

In  construing  this  evidence  it  is  to  be  borne  in  mind  that  there  was  . 
no  sale  or  assignment  of  the  contract  to  the  plaintiffs.  If  they  suc- 
ceeded to  anything  more  than  the  right  to  the  trustee's  possession  of 
the  property,  subject  to  the  rights  of  the  appellant,  it  must  be  upon 
the  theory  that  the  transfer  to  them  of  the  right  of  the  trustee  in  and 
to  the  machine  transferred  to  them  also  his  equity,  and  they  had  no- 
tice that  he  had  agreed  to  release  that.  If  they  had  not  taken  the 
property  on  the  understanding  that  the  transfer  to  them  was  merely 
formal,  for  the  purpose  of  delivery  to  the  appellant,  they  would  doubt- 
less have  had  the  right  to  acquire  title  thereto  by  paying  the  balance 
of  the  contract  price;  but,  on  the  evidence  in  this  case,  I  think  it  is 
clear  that  the  plaintiffs  did  not  become  liable  to  the  appellant  for  the 
balance  of  the  contract  price,  for  they  did  not  assume  the  contract,  or 
the  obligations  of  the  vendee  thereunder;  and  it  was,  according  to 
the  evidence  adduced  in  behalf  of  the  appellant,  expressly  understood 
that  they  did  not  want  the  machine  and  had  no  interest  therein.  We 
do  not  deem  it  necessary  to  decide  whether  plaintiffs,  if  they  had  in 
fact,  and  in  good  faith,  without  notice  of  the  agreement  between  the 
trustee  and  the  appellant,  purchased  for  value  the  interest  of  the 
trustee  in  the  machine,  would  thereby,  without  an  assignment  of  the 
contract,  have  been  his  successor  in  interest  under  the  statute  and 
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have  become  entitled  to  recover  the  payments  made,  if  a  sale  were  not 
made  as  required  by  the  statute;  for  that  is  not  the  position  they 
occupy.  Although  it  has  been  held  that  an  express  waiver  in  the  con- 
tract of  sale  is  void,  as  against  the  public  policy  of  the  state,  mani- 
fested by  the  statute  (Crowe  v.  Liquid  Carbonic  Co.,  supra),  it  has 
also  been  held  by  this  court,  and  by  the  Appellate  Division  in  the 
Third  Department,  that  the  vendee  may,  by  an  arrangement  with  the 
vendor  at  the  time  he  is  in  default,  by  which  the  latter  is  induced  to 
retake  the  property,  waive,  or  become  estopped  from  asserting,  any 
rights  he  might  otherwise  have  had  under  the  statute,  if  the  vendor 
had  reclaimed  the  property  as  a  matter  of  right  by  virtue  of  the  con.- 
ditional  terms  of  the  contract  of  sale.  Fairbanks  v.  Nichols,  135  App. 
Div.  298,  119  N.  Y.  Supp.  752;  Seeley  v.  Premise  Tool  &  Supply 
Co.,  158  App.  Div.  853,  144  N.  Y.  Supp.  48. 

The  judgment  and  order  should  therefore  be  reversed,  and  a  new 
trial  granted,  with  costs  to  appellant  to  abide  the  event 

CLARKE  and  DOWLING,  JJ.,  concur. 

SCOTT,  J.  I  concur  in  the  reversal  of  the  judgment  upon  the 
grounds:  First,  that  it  was  error  not  to  have  submitted  to  the  jury 
the  question  whether  or  not  plaintiffs  had  not  waived  any  rights  they 
may  have  had  to  the  property,  or  liad  estopped  themselves  from  as- 
serting any  rights  in  reference  thereto;  and  second,  that,  assuming 
that  the  contract  between  the  original  vendee  and  defendant  was  as- 
signable, and  might  have  passed  under  the  sale  by  the  trustee  in 
bankruptcy,  it  was  not  assigned  thereby,  because  the  plaintiffs  never 
accepted  it  or  assumed  the  vendee's  obligation  under  it 

HOTCHKISS,  J.,  concurs. 


RATTIGAN  v.  BOARD  OF  SUFRS  OF  CAYUGA  COUNTY  et  aL 

(Supreme  Court,  Equity  Term,  Cayuga  County.    March  22,  1915.) 

1.  Counties  ^=>205 — Officers— Reimbursement  of  Expenses. 

Under  County  Law  (Consol.  Laws,  c.  11)  {  240,  subd.  18,  providing  for 
the  reimbursement  to  county  officers  by  the  board  of  supervisors  of  dam- 
ages, costs,  or  expenses  lawfully  incurred  In  prosecuting  or  defending  an 
action  or  proceeding  brought  by  or  against  the  county  or  such  otflcer, 
where  the  expenses  or  costs,  in  question  in  a  taxpayer's  suit  to  prevent 
their  reimbursement,  are  within  the  provisions  of  the  statute,  the  Supreme 
Court  has  no  authority  to  set  aside  the  action  of  the  board  in  auditing 
tlie  claim. 

[Ed.  Note.— For  other  cases,  see  Counties,  Cent  Dig.  §§  328-334 ;  Dec. 
Dig.  <©=>205.] 

2.  Counties  ^=>73 — Officers— Reimbursement  of  Expenses. 

Under  County  Law,  §  240,'  subd.  18,  providing  that  all  damages,  costs, 
or  expenses  lawfully  incurred  by  a  county  officer  in  prosecuting  or  de- 
fending an  action  or  proceeding  brought  by  or  against  the  county  or  such 
officer  for  an  official  act  done,  when  such  act  was  done  or  such  action  or 
proceeding  was  prosecuted  or  defended  pursuant  to  law  or  by  authority 
of  the  board  of  supervisors,  shall  be  reimbursed  to  him,  and  that  any  such 
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damages,  costs,  or  expenses  incurred  by  any  such  officer  for  any  act  done 
in  good  faith  in  bis  official  capacity  without  any  such  authority  may  be 
made  a  county  charge  of  a  majority  vote  of  all  the  members  of  the  board, 
where  defendant  had  occupied  the  office  of  election  commissioner  In  a 
de  facto  capacity,  later  having  his  appointment  nullified  In  quo  warranto 
proceedings,  the  costs  taxed  against  him  in  such  proceedings  were  not 
such  costs  or  expenses  incurred  by  a  county  officer  as  may  be  reimbursed 
to  him  under  the  statute  by  the  board  of  supervisors. 

[Ed.  Note.— For  other  cases,  see  Counties,  Cent.  Dig.  |  114 ;   Dec.  Dig. 

3.  Quo  Wabranto  «=>e3--PR0CEEDiNGS— Costs— Db  Facto  Officers. 

One  asserting  the  right  to  a  public  position  does  so  at  his  peril  of  sub- 
jection to  costs  incurred  in  defending  an  action  of  quo  warranto  to  test 
his  right. 

[Ed.  Note. — For  other  cases,  see  Quo  Warranto,  Cent.  Dig.  |  74;    Dec 

4.  CouNTiKs     <&s>153 — ^Rbimbttbsement     of     Offickb»—Bxpbn8E8— Statute— 

CONSTITUTIONAUTY. 

County  Law,  §  240,  subd.  18,  providing  for  the  reimbursement  to  county 
officers,  by  the  board  of  supervisors,  of  damages,  costs,  or  expenses 
lawfully  incurred  in  prosecuting  or  defending  an  action  or  proceeding- 
brought  by  or  against  the  county  or  such  officer,  would  be  unconstitu- 
tional, if  construed  to  authorize  the  allowance  by  the  board  of  supervisors 
to  a  de  facto  election  commissioner,  ousted  from  office  in  quo  warranto 
proceedings,  of  costs  incurred  In  defending  such  action,  under  Const,  art. 
8,  §  10,  declaring  that  no  county,  town,  or  village  shall  hereafter  give  any 
money  or  credit  to  or  in  aid  of  any  individual,  nor  shall  such  county  be 
allowed  to  incur  any  indebtedness,  except  for  county  purposes. 

[Ed.  Note. — ^For  other  cases,  see  Counties,  Cent.  Dig.  |  214;  Dec.  Dig. 
<e=s>153.] 

5.  CONSTITUTIONAI.  LAW  €=»48— STATUTES— CONSTRUCTION  IN  FaVOBT  OP  VALID- 

ITY. 

In  construing  a  statute,  its  operation  will  be  confined  to  cases  that  will 
not  render  it  offensive  to  the  Constitution. 

[Ed.  Note. — For  other  cases,  see  Constitutional  Law,  Cent.  Dig.  §  46; 
D^.  Dig.  «=»48.] 

6.  Counties    <$=s>196 — Officers— Reimbursement    of    Expenses— Taxpayer's 

Action— Costs. 

In  a  taxpayer's  action  against  the  board  of  supervisors  and  an  election 
commissioner,  whose  api>ointment  as  such  had  been  declared  invalid  in 
quo  warranto  proceedings,  to  restrain  such  board  from  reimbursing  to 
such  commissioner  the  costs  incurred  by  him  in  defending  such  quo  war- 
ranto proceedings,  claimed  by  the  officer  under  County  Law,  §  240,  subd. 
18,  providing  for  the  reimbursement  to  county  officers  by  action  of  the 
board  of  supervisors  of  damages,  costs,  or  expenses  lawfully  incurred  in 
prosecuting  or  defending  an  action  or  proceeding  brought  by  or  against 
the  county  or  such  officer,  where  the  decision  of  the  court  was  against 
the  validity  of  the  supervisor's  award  and  the  officer's  claim,  the  award  of 
costs  against  the  board  of  supervisors  and  the  former  official  was  proper. 

[Ed.  Note.— -For  other  cases,  see  Counties,  Cent  Dig.  S  808;  Dec.  Dig. 
<&=>196.] 

Taxpayer's  action  by  Charles  F.  Rattigan  against  the  Board  of  Su- 
pervisors of  the  County  of  Cayuga  and  others.    Findings  directed. 

Richard  C.  S.  Drummond,  of  Auburn,  for  plaintiff. 

Frank  S.  Coburn,  of  Auburn,  for  defendant  board  of  supervisors. 

E.  C.  Aiken,  of  Auburn,  for  defendant  Flynn. 

^ssFor  other  cases  lee  same  topic  A  KBY-NUMBBR  in  all  Key-Numbered  Digests  ft  Indexes 
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WHEELER,  J.  Thi5;  is  a  taxpayer's  action,  in  which  the  plaintiff 
asks  a  judgment  vacating  an  audit  of  a  certain  claim  against  the  coun- 
ty of  Cayuga  made  by  the  defendant  Patrick  H.  Flynn,  and  restrain- 
ing the  defendants  from  taking  further  action  towards  its  enforcement 
or  payment. 

It  appears  that  the  Democratic  county  committee  of  Ca3ruga  coun- 
ty named  and  designated  to  the  board  of  supervisors  one  Thomas  F. 
Woods  for  appointment  as  election  commissioner  for  that  county,  pur- 
suant to  the  provisions  of  the  state  Election  Law.  Instead  of  appoint- 
ing Mr.  Woods,  so  designated,  the  board  of  supervisors  undertook  to 
appoint  to  such  office  the  defendant  Patrick  H.  Flynn.  Mr.  Flynn 
entered  upon  the  discharge  of  the  duties  of  the  position.  The  legal- 
ity of  his  appointment  was  challenged.  An  action  in  the  nature  of  quo 
ws^rranto  was  brought  by  the  people  of  the  state  to  test  the  validity  of 
Mr.  Flynn's  appointment  as  commissioner,  and  to  oust  him  from 
office.  The  action  was  tried,  and  this  court  rendered  judgment  hold- 
ing the  appointment  illegal  and  void,  and  ousting  him  from  the  posi- 
tion of  election  commissioner.  This  judgment  carried  with  it  certain 
costs  of  the  action,  which  Mr.  Flynn  paid.  He  also  paid  for  the  services 
of  his  own  legal  counsel  and  attorney  in  that  litigation.  The  money  so 
paid  amounted  to  the  sum  of  $162.  Mr.  Flynn  thereupon  presented  a 
claim  against  the  county  for  the  amounts  so  paid,  and  asked  reim- 
bursement, and  by  resolution  of  the  board  of  supervisors  the  daim 
was  audited  and  allowed,  and  directed  paid.  Thereupon  this  plain- 
tiff, as  a  taxpayer,  brought  this  action  to  restrain  such  payment,  on 
the  ground  that  the  claim  of  the  defendant  Flynn  is  not  a  proper  charge 
against  the  county,  and  the  board  had  no  right  or  authority  to  audit  or 
direct  its  payment. 

The  defendant  Flynn  contends,  in  substance,  that  the  board  had 
full  power  and  authority  to  allow  the  claim  by  virtue  of  the  provisions 
of  subdivision  18,  §  240,  of  the  County  Law,  reading  as  follow^: 

"All  damages  recovered  against,  or  costs  and  expenses  lawfully  incurred 
by  a  county  officer  in  prosecuting  or  defending  an  action  or  proceeding  brought 
by  or  against  the  county  or  such  officer,  for  an  official  act  done,  when  such 
act  was  done,  or  such  action  or  proceeding  was  prosecuted  or  defended  pursu- 
ant to  law,  or  by  authority  of  the  board  of  supervisors ;  and  any  such  dam- 
ages so  recovered,  or  costs  and  expenses  incurred  by  any  such  officer,  for 
any  act  done  in  good  faith  in  his  official  capacity,  without  any  such  authority, 
may  be  made  a  county  charge  by  a  majority  vote  of  all  the  membttni  ^ected 
thereto." 

It  IS  urged  on  behalf  of  Mr.  Flynn  that,  although  this  court  has  de- 
cided that  his  appointment  was  illegal,  nevertheless  he  acted  in  good 
faith  in  accepting  his  election  and  (until  judicially  ousted)  was  a  de 
facto  officer  of  the  county,  and  in  defending  his  title  to  the  place  was 
performing  an  official  duty,  and  that  by  virtue  of  the  section  quoted  the 
board  of  supervisors  had  full  authority  to  make  the  costs  and  expenses 
of  the  litigation  a  county  charge. 

[1,2]  We  may  assume,  for  the  purposes  of  this  discussion,  that  Mr. 
Flynn  did  act  in  good  faith,  and  defended  the  proceedings  to  remove 
him  from  office  in  an  honest  belief  that  his  appointment  was  valid  and 
legal.    If  the  expenses  and  costs  so  incurred  fall  within  the  provisions 
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of  subdivision  18,  §  240,  of  the  County  Law,  then  this  court  has  no 
power,  by  virtue  of  the  act  giving  a  right  of  action  to  a  taxpayer,  to 
question  the  wisdom  or  set  aside  the  action  of  the  board  in  auditing  the 
claim.  The  question,  however,  remains  whether  the  County  Law  does, 
in  fact,  warrant  the  allowance  of  Mr.  Flynn's  claim.  We  are  of  the 
opinion  it  does  not. 

The  statute  authorizes  making  a  county  charge  costs  and  expenses 
incurred  in  an  action  ''for  an  official  act  done''  or  for  ''costs  or  expens- 
es incurred  by  any  such  officer  for  any  act  done  in  good  faith  in  his 
official  capacity,"  The  action  brought  by  the  people  to  oust  Mr.  Flynn 
did  not  relate  to  any  "official  act  done  *  *  *  in  his  official  capac- 
ity" It  related  rather  to  his  authority  to  act  at  all.  The  question  at 
issue  was  his  title  to  the  office — quite  a  different  question  from  that  of 
whether  some  particular  act  done  by  him  was  right  or  wrong. 

Until  judgment  of  ouster  was  rendered,  undoubtedly  Flynn's  acts  as 
a  de  facto  officer  were  binding,  and  would  be  respected  as  though  he 
were  legally  entitled  to  the  position.  But  can  it  be  fairly  said  that  in 
asserting  title  to  an  office,  to  which,  in  fact  and  law,  he  had  no  right, 
he  was  doing  an  official  act  in  an  "official  capacity"  "i  We  think  not. 
The  quo  warranto  suit  related,  not  to  the  doing  of  anything  by  Flynn, 
but  solely  to  the  legality  of  his  appointment.  So  far*  as  he  was  con- 
cerned, the  quo  warranto  proceedings  were  purely  a  private  action  de- 
signed to  test  his  title,  mvolving  the  respective  personal  claims  to 
office  by  himself  and  his  successful  opponent,  the  relator  in  that  action. 
Consequently  we  are  of  the  opinion  that  section  240,  subd.  18,  of  the 
County  Law,  affords  no  ground  for  the  payment  by  the  county  of  the 
costs  and  expenses  of  that  litigation.  This  view  is  sustained  by  au- 
thority. 

In  the  case  of  Board  of  Supervisors  v.  Ellis,  59  N.  Y.  620,  the 
action  was  to  recover  back  moneys  alleged  to  have  been  illegally  paid 
the  defendant  for  his  costs  and  counsel  fees  in  an  action  to  establish 
his  right  to  the  office  of  police  conmiissioner,  to  which  he  had  been 
appointed  by  the  board  of  supervisors;  and  it  was  held  that  such  ex- 
penses were  not  legal  or  proper  charges  against  the  county.  It  was 
said  in  the  opinion  of  the  court  that  the  board  "cannot  lawfully  en- 
gage a  county  in,  or  bind  it  to  the  payment  of  the  expenses  of,  a  liti- 
gation by  an  individual  to  establish  his  right  to  an  office,  and  the  audit 
and  payment  thereof  is  unlawful." 

I  think  the  converse  of  the  proposition  is  equally  true,  that  the  board 
cannot  audit  and  allow  the  expenses  and  costs  of  a  litigation  to  de- 
fend the  title  of  an  individual  to  an  office  to  which  he  has  no  legal 
right.  The  Ellis  Case  is  cited  with  approval  in  West  v.  City  of  Utica, 
71  Hun,  544,  24  N.  Y.  Supp.  1075.  In  the  case  of  People  v.  Law- 
rence, 6  Hill,  244,  where  a  justice  of  the  peace,  after  being  impeached 
before  the  County  Court,  was  tried  and  acquitted,  and  then  presented 
a  claim  against  the  county  for  the  expenses  of  his  defense  which  the 
supervisors  allowed,  it  was  held  on  a  mandamus  to  compel  payment 
that  the  board  exceeded  its  authority  in  allowing  the  claim,  on  the 
ground  that  such  expenses  were  not  a  proper  county  charge. 

[3]  The  rule  seems  to  be  that  one  asserting  the  right  to  a  public  po- 
sition does  so  at  his  peril,  and  if  he  fails  to  make  good  his  contention 
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he  should  not  be  permitted  to  charge  the  public  with  the  expenses  of 
his  unfounded  and  unsuccessful  claim.  In  our  opinion,  therefore,  up- 
on grounds  of  established  public  policy,  as  well  as  authority,  the 
plaintiff  in  this  action  is  entitled  to  the  relief  asked. 

[4]  If  we  are  correct  in  this  view,  then,  even  though  the  statute 
could  be  construed  to  authorize  the  allowance  of  the  claim,  neverthe- 
less it  would  violate  the  provisions  of  the  state  Constitution  (article  8, 
§  10)  declaring: 
"No  county,     •    •    •     town  or  vlUage  shaU   hereafter  give  any  money 

♦  ♦  ♦  or  credit  to  or  in  aid  of  any  individual,  ♦  ♦  ♦  nor  shall  •  •  ♦ 
such  county    ♦    ♦    ♦    be  allowed  to  incur  any  indebtedness  except  for  county 

♦  ♦    ♦    purposes." 

This  clause  of  our  Constitution  has  been  uniformly  enforced  where 
by  statute  attempts  have  been  made  to  reimburse  officials  for  expenses 
similar  to  those  incurred  by  Mr.  Flynn.  Matter  of  Strauss,  44  App. 
Div.  425,  61  N.  Y.  Supp.  37;  Matter  of  Chapman,  57  App.  Div.  583. 
68  N.  Y.  Supp.  1135,  affirmed  168  N.  Y.  80,  61  N.  E.  108,  56  L.  R.  A. 
846,  85  Am:  St.  Rep.  661 ;  Stemmler  v.  Mayor,  179  N.  Y.  473,  72 
N.  E.  581 ;  Bush  v.  Supervisors,  159  N.  Y.  212,  53  N.  E.  1121,  45  L.  R- 
A.  556,  70  Am.  St.  Rep.  538. 

[B]  In  construing  section  240,  subd.  18,  of  the  County  Law,  we 
should  confine  its  operation  to  cases  where  it  will  not  oflFend  the  pro- 
visions of  the  article  of  the  Constitution  above  quoted.  We  therefore 
hold  the  plaintiff  is  entitled  to  the  injunction  asked. 

[8]  The  board  of  supervisors,  although  answering  the  complaint 
and  alleging  the  validity  of  its  action  in  auditing  Mr.  Flynn's  claim  up- 
on the  trial  of  this  action,  have  simply  submitted  their  rights  to  the 
court,  disclaiming  any  intent  to  violate  the  law,  and  in  view  of  this 
attitude  the  counsel  has  asked  that,  in  case  the  court  holds  the  plain- 
tiff is  entitled  to  recover,  it  be  without  costs  as  against  the  board.  The 
action  attacked,  however,  was  the  action  of  the  board.  Mr.  Flynn  is  a 
proper,  but  not  a  necessary,  party  defendant.  Under  such  circum- 
stances, I  am  of  the  opinion  that  the  costs  of  the  action  should  be 
awarded  against  the  board  and  Mr.  Flynn. 

It  is  so  ordered.  Let  findings  be  prepared  in  accordance  with  the 
views  above  expressed. 


JACOBSON  v.  STRONG  et  al.    (No.  7093.) 
(Supreme  CJourt,  AppeUate  Divlfilon,  First  Department     April  1,  1915.) 

Venue  ^==>52 — Change — Gbounds. 

Place  of  trial  of  an  action  will  be  changed  to  the  county  where  the 
transaction  arose  and  where  all  the  witnesses  reside. 

[Ed.  Note.— For  other  cases,  see  Venue,  Cent  Dig.  §{  76,  77 ;  Dec  Dig. 
<8=5>52.] 

Appeal  from  Special  Term,  New  York  County. 

Action  by  Elias  Jacobson  against  James  Strong,  Jr.,  and  another. 
From  an  order  denying  motion  to  change  place  of  trial,  defendants  ap- 
peal.   Reversed,  and  motion  granted, 

^=»For  other  cases  see  same  topic  it  KBY-NUMBER  In  all  Key-Numbered  DigeSU  ft  Indexes 
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Argued  before  INGRAHAM,  P.  J.,  and  CLARKE,  SCOTT, 
DOWLING,  and  HOTCHKISS,  JJ. 

Harry  G.  Stephens,  of  Easthampton,  for  appellants. 
John  Santora,  of  New  York  City,  for  respondent. 

PER  CURIAM.  The  whole  transaction  out  of  which  this  action 
arose  took  place  in  Suffolk  county,  and,  so  far  as  appears,  all  the  wit- 
nesses who  can  testify  to  facts  relevant  to  the  issue  reside  there. 

The  order  appealed  from  is  reversed,  with  $10  costs  and  disburse- 
ments, and  the  motion  granted,  with  $10  costs. 


CREAM  OF  WHEAT  CO.  ▼.  ARTHUR  H.  CRIST  CO. 
(Supreme  Court,  Appellate  Dlvisioii,  Third  Department.    March  18,  1915.) 

1.  CONTBACTB   ^=»147 — CONSTRUCTION— INTENT   OF   PARTIES. 

In  the  construction  of  contracts,  the  first  and  main  rule  Is  that  the 
intent  of  the  parties  is  to  govern,  and  greater  regard  should  be  had  to 
the  question  of  intent  than  to  the  literal  meaning  of  any  particular  words. 

[Ed.  Note. — For  other  cases,  see  Contracts,  Cent.  Dig.  §§  730,  743 ;  Dec. 
Dig.  <8=>147.] 

2.  Contracts  ^=»152 — Construction— Meaning  or  Language  Used. 

The  words  used  in  a  contract  are  generally  to  be  taken  in  their  ordi- 
nary and  popular  sense  as  applied  to  the  6ubject-matter  of  the  contract. 

[Ed.  Note.— For  other  cases,  see  Contracts,  Cent  Dig.  iS  732,  733,  738; 
Dec.  Dig.  «=>152.] 

3.  Contracts  <&=!>147— Construction  as  a  Whole. 

The  intention  of  the  parties  to  a  contract  is  to  be  gathered  from  the 
whole  instrument,  and  not  from  any  detached  part  of  it. 

[Ed.  Note.— For  other  cases,  see  Contracts,  Cent.  Dig.  §§  730,  743 ;  Dec. 
Dig.  <&=»147.] 

4.  Contracts  ^=>169 — Construction— Ambiguitt. 

When  the  meaning  of  a  contract  is  not  clear,  regard  should  be  had  to 
the  nature  ^f  the  instrument  and  the  language  used  by  the  parties,  as  ap- 
plicable to  the  subject-matter,  and  especially  to  the  objects  which  the 
parties  had  in  view. 

[Ed.  Note. — For  other  cases,  see  Contracts,  Cent  Dig.  §  752 ;  Dec.  Dig. 
«=»169.] 

5.  Customs  and  Usages  ^=>15 — Construction  of  Contract— Parol  Evidence. 

Where  the  words  or  the  terras  of  a  contract  are  not  clear  and  explicit 
on  the  face  of  the  instrument,  or  are  made  obscure  by  proof  of  extrinsic 
circumstances  leaving  a  doubt  as  to  their  meaning,  interpretation,  or  ap- 
plication to  the  subject-matter,  evidence  of  custom  and  usage  is  admis- 
sible to  explain  such  meaning  or  application. 

[Ed.  Note. — For  other  cases,  see  Customs  and  Usages,  Cent  Dig.  f§  30- 
a^:   Dec.  Dig.  «S=»15.] 

6.  Evidence  ^=>456— Parol  Evidence— Meaning  of  Language  Used. 

Where,  in  reference  to  the  subject-matter  of  a  contract,  particular  words 
and  expressions  have  by  usage  and  custom  acquired  a  meaning  different 
from  their  plain,  ordinary,  or  popular  meaning,  the  parties  must  be  taken 
to  have  us^  such  words  in  their  peculiar  sense,  and  parol  evidence  is 
competent  to  prove  their  peculiar  meaning,  though  the  words  in  their 
ordinary  meaning  are  unambiguous. 

[Ed.  Note.— For  other  cases,  see  Evidence,  Cent.  Dig.  fS  2105,  2106; 
Dec.  Dig.  «=>456.] 

^s^For  other  cases  see  same  topic  A  KBY-NUMBBR  in  all  Key-Numbered  Digests  &  Indexes 

Digitized  by  VjOOQ  iC 


408  162   NEW   YORK   SUPPLEMENT  (Sup.  Ct. 

7.  Contracts  ^=:>204 — Ad\t:rti8ino  Contbaots— Constbuotion— "Cihcttla- 
tion**— 'Taid  Subscribers.*' 

An  advertising  contract  provided  for  a  rebate  to  the  advertiser  If  the 
circulation  of  the  other  party's  magazine  should  be  found  to  be  materially 
less  than  63,000  copies,  and  defined  '^circulation"  as  Including  the  total 
number  of  copies  published,  sold,  and  delivered  to  paid  subscribers  and 
news  agencies,  exclusive  of  all  returns  from  news  agencies  and  copies 
given  away  in  any  manner  whatsoever,  where  by  the  established  custom  of 
the  trade  the  term  "paid  subscriber"  included,  not  only  those  whose  sub- 
scriptions had  been  prepaid,  but  subscribers  to  whom  the  paper  was  sent, 
and  who  had  once  paid,  though  the  subscription  had  not  been  prepaid  for 
the  years  in  question.  Held,  that  the  advertiser  was  not  entitled  to  have 
deducted,  in  ascertaining  the  circulation,  copies  sent  to  subscribers  who 
had  not  paid  for  several  years,  especially  where  the  magazine  was  only 
sent  upon  the  written  request  of  the  subscriber,  renewed  each  year,  upon 
which  there  was  a  legal  liability  to  pay,  and  it  was  the  custom  to  give 
away  copies  to  employ^,  advertisers,  etc,  which  copies  were  apparently 
those  intended  to  be  excluded,  and  the  advertiser's  general  manager,  who 
negotiated  and  signed  the  contract,  while  the  contract  was  in  force,  was 
upon  the  circulation  committee  of  an  association  of  advertisers,  which 
committee,  in  determining  the  circulation  of  certain  newspapers,  included 
as  paid  subscribers  those  who  had  once  paid  and  to  whom  the  paper  was 
being  sent,  though  no  subscription  had  been  paid  for  years. 

[Ed.  Note.— For  other  cases,  see  Contracts,  Cent  Dig.  §  916 ;  Dec  Dig. 
<©=>204.] 

Woodward,  J.,  dissenting. 

Appeal  from  Judgment  on  Report  of  Referee. 

Action  by  the  Cream  of  Wheat  Company  against  the  Arthur  H. 
Crist  Company.  From  a  judgment  on  the  report  of  a  referee  dismiss- 
ing plaintiff's  complaint,  it  appeals.    Affirmed. 

The  opinion  of  the  trial  judge,  who  failed  to  render  a  decision  until 
after  the  expiration  of  his  term  as  Justice  of  the  Supreme  Court,  and  to 
whom  the  case  was  thereafter  referred  as  referee,  was  as  follows : 

This  controversy  arises  over  the  proper  construction  to  be  given  to  a  con- 
tract executed  by  the  parties.  The  plaintiff  is  a  manufacturer  and  vendor  of 
a  cereal  called  "Cream  of  Wheat"  The  defendant  is  the  proprietor  and  pub- 
lisher of  a  monthly  magazine  called  "American  Motherhood."  On  the  7th 
day  of  August,  1911,  the  parties  entered  intoi  a  written  contract  by  which 
the  defendant  agreed  to  insert  in  the  magazine,  in  each  of  its  12  issues  dur- 
ing the  year  1012,  an  advertisement  of  plaintiff's  product,  for  which  plain- 
tiff agreed  to  pay  $60  per  page. 

The  contract  also  contained  the  following  provisions:  **The  party  of  the 
first  part  [the  defendant]  does  hereby  guarantee  that  the  average  circulation 
of  the  above-named  publication  shall  not  be  less  than  sixty-three  thousand 
(68,000)  copies  per  issue  for  the  time  during  which  the  above  advertiflement 
shall  run,  and  it  is  understood  and  agreed  that  the  term  'circulation,'  for 
the  purposes  above  mentioned,  shall  be  construed  as  follows:  The  total  num- 
ber of  copies  of  each  issue  of  the  publication  above  mentioned  which  shall  be 
published  and  sold  and  delivered  by  the  publishers  thereof,  both  to  paid  sub- 
scribers and  to  news  agencies,  exclusive  of  all  returns  from  news  agencies 
and  copies  given  away  In  any  manner  whatsoever." 

The  contract  further  provided  that  the  plaintiff  might  examine  the  defend- 
ant's books  to  ascertain  the  extent  of  the  magazine's  circulation,  and  "that 
in  case  said  examination  or  examinations  do  not  bear  out  the  circulation 
claimed  and  embodied  in  said  contract,  and  shall  be  found  to  have  averaged 
materially  less  than  sixty-three  thousand  (63,000)  copies  per  issue  ♦  •  ♦ 
the  expense  of  this  examination  shall  be  borne  by  the  said  Arthur  H.  Crist 
Company,  otherwise  by  the  said  Cream  of  Wheat  Company ;     •    ♦    *    that  in 

^=»Por  other  cases  see  same  topic  &  KET-NUMBBR  in  all  Key-Numbered  Digests  &  Indexes 
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case  said  examination  sliows  the  circulation  to  be  materially  less  than  above 
stated  the  Arthur  H.  Crist  Company  will  make  a  pro  rata  rebate  to  the  said 
Oream  of  Wheat  Company  for  such  shortage  in  circulation." 

The  magazine  was  published,  and  the  advertisement  was  inserted  and  pub- 
lished in  each  monthly  issue,  during  the  year  1012,  as  contemplated  by  the 
<^outract  In  May  and  June,  1913,  one  John  C.  Rink,  at  the  request  of  the 
plaintiff,  examined  the  books  and  papers  of  the  defendant,  with  a  view  of 
ascertaining  whether  the  average  circulation  was  equal  to  or  "materially  less*' 
tban  the  63,000  guaranteed  by  the  contract.  The  pllBLintifl  claims  that  such 
examination  shows  the  circulation  to  have  been  materially  less  than  63,000, 
and  brings  this  action  to  recover  the  expense  of  such  examination  and  a 
pro  rata  rebate  of  the  amount  paid  for  the  advertisement,  basing  the  claim 
upon  the  report  and  evidence  of  said  Rink  as  to  the  average  number  of  "paid 
snbseriliers**  to  the  magazine  during  the  year  1912. 

It  is  the  plaintiff's  contention  that  the  words  "paid  subscribers"  in  this  con- 
tract should  be  construed  as  covering  only  those  subscribers  who  had  paid  in 
advance  for  the  year  1912,  or  for  that  portion  of  the  year  for  which  they 
sbould  be  counted,  and  under  the  evidence  in  this  case  the  plaintiff  would 
not  be  entitled  to  recover  unless  a  proper  construction  would  exclude  all  sub- 
scribers who  had  not  paid  the  subscription  for  1912  prior  to  or  at  some  time 
during  that  year,  or  at  any  rate  before  June,  1913.  The  proofs  are  insuffi- 
cient to  warrant  a  finding  in  plaintiff's  favor  upon  any  other  construction. 
The  defendant  claims  that  the  words  last  quoted  should  include  all  genuine 
subscribers  who  received  the  magazine  during  1912  and  became  legally  obli- 
gated to  pay  for  it  for  that  year,  and  excluding  those  who  received  the  maga- 
zine gratuitously  or  by  way  of  exchanges,  without  incurring  any  obligation 
to  pay  for  it. 

It  seems  to  me  that,  in  view  of  the  situation  of  the  parties,  the  subject- 
matter  of  the  contract,  the  object  and  purpose  of  the  advertisement,  and  the 
benefit  to  be  derived  by  the  plaintiff  therefrom,  also  the  custom  of  advertisers 
and  publishers,  as  disclosed  by  the  evidence,  that  the  contention  of  the  de- 
fendant, perhaps  with  some  limitation  or  change,  is  the  more  reasonable  con- 
struction. The  parties  attempt,  in  their  contract,  to  agree  upon  a  construc- 
tion for  the  term  "circulation,"  and  say  it  shall  be  construed  to  include  "the 
total  number  of  copies  *  ♦  •  published,  sold,  and  delivered  •  •  ♦  to 
paid  subscribers  •  ♦  •  exchtsive  of  all  ♦  ♦  •  copies  given  atoay  in 
any  manner  tohatsoevcr.**  Their  words,  defining  the  copies  distributed  that 
should  be  excluded  from  the  circulation — that  is,  "copies  given  away  in  any 
manner  whatsoever" — lend  probability  to  the  claim  that  it  was  not  intended 
to  exclude  a  subscriber  who  had  received  the  magazine  during  1912  and  be- 
came indebted  to  the  defendant  therefor  simply  because  he  had  not  paid  in 
advance. 

LI -3]  In  the  construction  of  contracts,  the  first  and  main  rule  is  that  the 
intent  of  the  parties  is  to  govern,  and  greater  regard  should  be  had  to  the 
question  of  intent  than  to  the  literal  meaning  of  any  particular  words ;  and 
generally  the  words  used  are  to  be  taken  in  their  ordinary  and  popular  sense, 
as  applied  to  the  subject  of  the  contract.  This  intention  is  to  be  gathered 
from  the  whole  instrument,  and  not  from  any  detached  part  of  it. 

[4 J  If  the  meaning  Is  not  clear,  regard  should  be  had  to  the  nature  of  the 
instrument,  the  language  used  by  the  parties  as  applicable  to  the  subject- 
matter,  and  especially  to  the  objects  which-  the  parties  had  in  view. 

These  general  rules,  aided  by  the  custom  clearly  established  by  the  evi- 
dence in  respect  to  auditing  a  publishers*  circulation,  and  which  custom  was 
known  to  the  parties,  seem  to  warrant  a  construction  in  accordance  with  the 
defendant's  contention. 

[6,  6]  It  is  well  settled  that  where  the  words  or  the  terms  of  a  contract  are 
not  clear  and  explicit  on  the  face  of  the  instrument,  or  are  made  obscure  by 
proof  of  extrinsic  circumstances,  leaving  a  doubt  as  to  their  meaning,  inters 
pretation,  or  application  to  the  subject-matter,  evidence  of  custom  and  usage 
is  admissible  to  explain  such  meaning  or  application ;  also  if,  in  reference  to 
the  subject-matter  of  a  contract,  particular  words  and  expressions  have  by 
usage  and  custom  acquired  a  meaning  different  from  their  plain,  ordinary, 
or  popular  meaning,  the  parties  using  those  words  in  their  contract  must  be 
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taken  to  hare  nsed  them  In  their  peculiar  sense,  and  parol  evidence  is  com- 
petent to  prove  their  peculiar  meaning,  even  though  the  words  in  their  ordi- 
nary meaning  are  unamhlguous.     12  Cyc.  1081-1086. 

The  testimony  respecting  the  custom  and  usage  prevailing  in  such  cases  is 
substantially  without  dispute,  and  clearly  establishes  that  it  was  the  custom 
between  advertisers  and  publishers,  in  seeking  to  ascertain  the  number  of 
subscribers  to  a  magazine  for  advertising  purposes,  to  divide  them  into  two 
classes,  Hz.,  "paid  subscribers"  and  *'unpaid  subscribers,"  and  that  in  the 
paid  class  this  custom  "included  paying  subscribers — ^l.  e.,  those  obligated  to* 
pay,  as  distinguished  from  those  who  received  the  publication  gratuitously — 
even  though  such  paying  subscribers  had  not  paid  in  advance,  or  had  not 
paid  at  the  time  of  the  audit  or  count,  for  the  particular  time  covered  by  the 
advertisement 

Within  this  rule  the  evidence  does  not  disclose,  with  a  degree  of  certain t>' 
sufficient  to  warrant  a  finding,  the  number  of  "paid  subscribers,"  except  that 
it  may  be  safely  determined  that  the  number  was  not  "materially  less  than 
63,000,"  which  is  the  basis  of  the  plaintiff's  case. 

In  reaching  the  conclusion  that  the  words  "paid  subscribers"  in  this  con- 
tract should  be  construed  as  I  have  herein  indicated,  I  am  reminded  of  an 
English  case  (Gether  v.  Capper,  15  Common  Bench  Reports,  701,  702;  s.  c, 
29  Eng.  Law  and  Eq.  242),  wherein  the  contract  provided  that  the  owner  of 
a  vessel  should  receive  for  carrying  specified  freight  the  highest  price  which 
he  could  prove  to  have  been  paid  to  other  ships  for  the  same  voyage,  and  It 
was  held  the  word  *'paid"  was  satisfied  by  proof  of  contracts  to  pay  and  by 
proof  of  what  other  shippers  had  become  contractually  obligated  to  pay. 

Argued  before  SMITH,  P.  J.,  and  KELLOGG,  LYON,  HOWARD, 
and  WOODWARD,  JJ. 

Rogers,  Locke  &  Babcock,  of  Buffalo  (Evan  Hollister,  of  Buffalo, 
of  counsel),  for  appellant. 

Arnold  &  Cooke,  of  Cooperstown  (Lynn  J.  Arnold,  of  Cooperstown, 
of  counsel),  for  respondent. 

SMITH,  P.  J.  [7]  These  judgments  might  well  be  affirmed  upon 
the  opinion  of  the  learned  trial  judge.  To  this  opinion  we  have  only 
a  few  considerations  to  add.  Under  the  contract,  which  is  here  for 
interpretation,  the  plaintiff  is  entitled  to  recover  if  it  appears  that  the 
defendant  in  1911  and  1912  had  materially  less  than  63,000  "paid  sub- 
scribers." Upon  the  wording  of  the  contract  alone  the  court  might 
interpret  the  expression  "paid  subscribers"  to  mean  those  only  who 
had  prepaid  their  subscriptions.  The  trial  court  has  found  that  by 
an  established  custom  of  the  trade  the  term  "paid  subscriber"  has  a 
broader  meaning,  and  includes,  not  only  those  whose  subscriptions  had 
been  prepaid,  but  any  subscriber  to  whom  the  paper  was  sent,  and  who 
had  once  paid,  although  the  subscription  had  not  been  prepaid  for  the 
years  in  question.  This  finding  is  abundantly  supported  in  the  rec- 
ord. 

First.  The  purpose  of  the  contract  is  to  advertise  the  plaintiff's  prod- 
uct. The  actual  circulation  of  the  defendant's  magazine  was  confess- 
edly over  70,000  copies  per  month,  although  some  of  these  subscribers 
had  not  paid  for  several  years.  The  magazine  was  only  sent  upon 
the  request  of  the  subscriber,  renewed  in  writing  each  year,  upon  which 
the  trial  court  has  found  that  there  was  legal  liability  to  pay.  The 
purpose  of  the  insertion  of  the  advertisement  would  therefore  seem 
to  be  fully  accomplished,  whether  or  not  the  subscriber  had  in  fact  paid 
the  subscription  price  in  advance. 
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Second.  The  contract  itself  in  effect  defines  a  paid  subscriber  as  one 
to  whom  the  paper  was  not  sent  as  a  gift.  The  term  "circulation"  is 
therein  described  as: 

'•Tlie  total  Dumber  of  copies  of  each  issue  of  the  publication  above  men- 
tioned which  shall  be  published  and  sold  and  delivered  by  the  publishers 
thereof,  both  to  paid  subscribers  and  to  news  agencies,  exclusive  of  all  re- 
turos  from  news  agencies  and  copies  given  away  in  any  manner  whatsoever." 

It  appears  that  it  was  the  custom  of  the  different  magazines  to  give 
away  to  employes,  to  advertisers,  to  advertising  agents,  to  exchanges 
and  for  other  purposes,  what  are  called  "service  copies."  These  would 
seem  to  be  the  part  of  the  circulation  that  was  intended  to  be  excluded 
by  the  terms  of  the  contract. 

Third.  The  term  "paid  subscriber"  has  been  construed  by  the  plain- 
tiff's general  manager  and  secretary,  who  negotiated  and  signed  the 
contracts  in  question.  In  1912  E.  Mapes,  who  for  the  plaintiff  nego- 
tiated and  signed  these  contracts,  was  upon  the  circulation  committee 
of  the  Association  of  American  Advertisers,  which  was  an  associa- 
tion composed  of  about  70  or  80  prominent  advertisers,  which  at  its 
own  expense  had  audits  made  of  magazines  and  newspapers  to  deter- 
mine the  extent  of  their  circulation,  for  the  purpose  of  ascertaining 
their  value  as  advertising  mediums.  Among  the  papers  thus  exam- 
ined by  this  association  were  the  Knickerbocker  Free  Press  and  the 
Albany  Times  Union  in  the  city  of  Albany.  In  that  year  a  contest 
arose  between  those  two  papers  as  to  which  had  the  larger  "paid  cir- 
culation." This  contest  was  referred  to  a  committee  of  this  association, 
of  which  Mr.  Mapes  was  a  member.  That  committee  decided  that 
in  ascertaining  the  paid  subscription  list  all  those  subscribers  should 
be  counted  who  had  once  paid  and  to  whom  the  paper  was  then  being; 
sent,  although  no  subscription  had  in  fact  been  paid  for  14  years. 
The  record  does  not  show  whether  or  not  Mr.  Mapes  assented  to  that 
decision,  but  as  he  was  on  the  committee  which  made  the  decision,  and 
it  could  easily  have  been  shown  if  he  dissented  therefrom,  it  is  fair  to 
assume  that  it  was  his  interpretation,  as  well  as  that  of  the  commit- 
tee, of  the  term  "paid  circulation."  It  is  true  that  this  was  the  inter- 
pretation of  the  term  as  that  applied  to  the  circulation  of  a  newspaper, 
and  not  of  a  magazine.  As  the  audit  of  a  newspaper  circulation,  how- 
ever, was  for  the  same  purpose  as  the  audit  of  a  magazine  circula- 
tion, it  is  difficult  to  see  why  the  term  should  have  a  different  meaning 
when  applied  to  the  circulation  of  a  magazine,  in  a  contract  for  adver- 
tising. This  interpretation  of  the  term  made  in  1912  by  the  man  who 
negotiated  and  signed  this  contract  for  the  plaintiff  is  most  cogent,  if 
not  controlling,  evidence  of  what  was  intended  in  the  contract  to  be 
included  in  the  term  "paid  subscriber." 

Fourth.  The  witness  Turner  is  an  expert  accountant,  who  for  four 
years  before  the  trial  had  done  nothing  except  examine  the  circula- 
tion of  magazines  and  newspapers.  He  had  done  this  work  under  em- 
ployment from  the  plaintiff  and  other  individual  advertisers,  and  also 
of  the  Association  of  American  Advertisers  before  mentioned.  Of 
this  association  said  Mapes  is  now  the  president  and  was  then  upon  the 
circulation  committee.  He  swears  that  in  making  those  audits  the 
entire  circulation  of  the  paper  was  divided  into  two  branches,  paid 
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and  unpaid ;  that  there  was  included  in  the  paid  class  the  entire  mail- 
ing list  and  the  news  agencies,  and  in  the  unpaid  class  the  advertis- 
ers and  advertising  agents,  exchanges,  service  copies,  and  employes; 
that  in  the  class  of  paid  subscribers  was  included  all  subscribers  to 
whom  the  magazine  was  sent,  whether  or  not  payment  had  been  made 
in  advance  or  the  subscriber  was  in  arrears.  It  is  true  that  few 
magazines  continue  to  send  the  paper  where  the  payment  of  the  sub- 
scription is  far  in  arrears.  That,  however,  was  a  matter  entirely  with- 
in the  policy  of  each  magazine,  and  some  were  more  liberal  than  others, 
and  since  1912  the  tendency  had  been  to  draw  the  lines  still  closer. 
The  plaintiff  produced  two  experts,  who  made  the  audits  of  the  de- 
fendant's magazine  for  the  year  1911  and  1912,  in  order  to  ascertain 
whether  the  plaintiff  was  entitled  to  any  rebate  under  the  contract. 
This  audit  was  made,  however,  at  the  request  of  the  pdaintiff ,  and  with 
a  strict  construction  of  the  term  "paid  subscriber"  as  only  those  who 
had  paid  in  advance  it  was  found  the  circulation  was  substantially  less 
than  63,000  copies  a  month.  The  testimony  of  plaintiff's  main  ex- 
pert, Rink,  as  to  what  was  understood  to  be  included  in  the  term  "paid 
subscriber"  is  unsatisfactory  and  evasive,  and  in  view  of  the  pur- 
poses to  be"  accomplished  by  the  contract  in  question  the  trial  judge 
was  abundantly  authorized  to  find  that  in  the  custom  of  the  trade  the 
term  "paid  subscriber"  was  not  limited  to  those  subscribers  who  had 
paid  in  advance.  An  examination  of  the  evidence  of  the  two  experts 
called  for  the  plaintiff  will  be  found  to  contain  no  substantial  dispute 
of  the  evidence  of  Turner,  the  defendant's  expert,  as  to  what  was  un- 
derstood to  be  embraced  within  the  term  "paid  subscriber"  in  an  audit 
made  for  the  purpose  of  determining  its  value  as  an  advertising  me- 
.dium. 

Fifth.  It  appears  that  the  price  of  this  magazine  was  normally  $1  a 
year,  and  that  the  receipts  for  the  years  in  question  from  the  subscrip- 
tion list  were  only  between  $20,000  and  $30,000.  This  disparity  be- 
tween the  circulation  and  the  receipts  therefrom  undoubtedly  casts  some 
suspicion  upon  the  good  faith  of  this  circulation.  There  is  no  question 
made,  however,  that  the  circulation  in  fact  exceeded  70,000  copies  per 
month.  Moreover,  while  the  subscription  price  was  ordinarily  $1  a 
year,  it  is  suggested  in  the  evidence  that  clubs  were  formed  with  a 
subscription  price  of  50  cents,  so  that  the  actual  paid  subscriptions 
were  not  fairly  represented  by  the  actual  amount  of  cash  received.  It 
appears  from  the  evidence  that  other  magazines,  by  offering  prizes, 
send  their  numbers  to  many  who  in  fact  pay  for  the  magazine  much 
less  than  the  subscription  price.  Presumably  the  increased  price  re- 
ceived from  advertisements  inserted  compensates  for  loss  in  the  sub- 
scription price.  These  facts  were  all  known  to  Mapes  when  he  made 
this  contract,  and  with  knowledge  of  these  facts,  and  of  the  fact  that 
audits  made  for  the  purpose  of  these  associations  included  in  the  list 
of  paid  subscribers  many  whose  subscriptions  were  not  prepaid,  it  is  a 
fair  inference  that,  if  he  had  intended  to  provide  only  for  prepaid  sub- 
scriptions, he  would  have  used  more  specific  language  to  that  end. 
There  was  no  finding  by  the  trial  court  of  any  bad  faith  on  the  part  of 
the  defendant  in  padding  its  circulation  list,  nor  was  there  any  request 
by  the  plaintiffs  so  to  And. 
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The  judgment  dismissing  the  complaint  must  therefore  be  af- 
firmed. 

Judgment  affirmed,  with  costs.  All  concur,  KELLOGG,  J.,  in  re- 
sult, except 

WOODWARD,  J.  (dissenting).  The  plaintiff,  engaged  in  the  manu- 
facture and  sale  of  cereal  products,  is  a  foreign  corporation,  and  on  or 
about  the  27th  day  of  August,  1910,  at  Minneapolis,  Minn.,  entered  into 
a  contract  in  writing  with  the  defendant  to  publish  in  the  latter's  maga- 
zine, known  as  "American  Motherhood,"  certain  advertising  matter 
during  the  year  1911,  at  the  agreed  price  of  $60  per  page,  'less  5  per 
cent,  for  cash  if  paid  within  10  days  from  date  of  publication."  (A  like 
contract  was  entered  into  for  the  year  1912,  and  these  two  actions  are 
identical,  except  that  they  relate  to  different  years  and  different  sums 
of  money  are  involved).  The  contract  provided  that  the  party  of  the 
first  part  would  pay  the  usual  commissions  to  the  advertising  agents, 
and  other  details  of  the  agreement,  and  that : 

"The  party  of  the  first  part  does  hereby  guarantee  that  the  average  circu- 
lation of  the  above-mentioned  publication  shall  not  be  less  than  sixty-three 
thousand  (63,000)  copies  per  issue  for  the  time  during  which  the  above  adver- 
tisement shall  mn,  and  it  Is  nnderstood  and  agreed  that  the  term  'circula- 
tion,' for  the  purposes  above  mentioned,  shall  be  construed  as  follows:  The 
total  number  of  copies  of  each  issue  of  the  publication  above  mentioned  which 
shall  be  published  and  sold  and  delivered  by  the  publishers  thereof,  both  to 
paid  subscribers  and  to  news  agencies  exclusive  of  all  returns  from  news  agen- 
cies and  copies  given  away  in  any  manner  whatsoever.*' 

It  was  then  provided  that  the  Cream  of  Wheat  Company  should  be 
privileged  to  audit  the  boc^  of  the  defendant,  to  determine  the  circu- 
lation as  thus  defined,  and  that  the  defendant  would  rebate  its  advertis- 
ing bill  in  cash  in  proportion  to  the  failure  of  the  circulation  to  meet 
the  guaranty,  and  to  pay  the  cost  of  such  audit  in  the  event  that  the 
circulation  did  pot  meet  the  requirements  of  the  contract.  The  plaintiff 
caused  audits  of  the  books  to  be  made  for  the  years  1911  and  1912,  and 
as  a  result  of  such  audits  claimed  a  deficiency  in  the  circulation  of 
about  50  per  cent.,  and  demanded  performance  of  the  conditions  on 
the  part  of  the  defendant.  This  was  refused,  the  defendant  claiming 
to  have  fulfilled  its  contract,  and  this  action  was  brought  to  recover  the 
damages  alleged  by  the  plaintiff,  resulting  in  a  judgment  in  favor  of 
the  defendant,  on  the  grotmd  that  the  contract  had  been  fulfilled  on  the 
part  of  the  defendant.  The  only  question  at  issue  on  this  appeal  is  the 
proper  construction  of  the  contract — ^what  is  meant  by  the  words  "paid 
subscribers"  ?  The  auditors  held  that  it  meant  the  subscriptions  paid 
in  advance,  or  during  the  term  of  the  contracts,  up  to  the  date  of  the 
audit;  while  the  defendant  contends  that  it  embraces  all  of  the  names 
carried  upon  its  subscription  list,  some  of  whom  have  paid  nothing  up- 
on account  of  such  subscriptions  from  the  time  of  the  original  subscrip- 
tion, running  back  to  the  year  1903. 

What  did  the  parties  agree  to  ?  What  was  their  mutual  understand- 
ing? That  is  the  real  test,  so  far  as  it  finds  expression  in  language; 
and  we  can  get  very  little  help  in  determining  this  question  from  the 
evidence  in  reference  to  the  alleged  customs  of  advertisers,  if,  indeed. 
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such  evidence  has  any  proper  place  in  the  case.  Obviously,  without 
any  extra  language,  the  guaranty  of  the  publishers  of  "the  average  cir- 
culation" of  the  publication  would  be  satisfied  by  showing  that  a  num- 
ber equal  to  or  exceeding  63,000  was  sent  out  each  month,  or  that  the 
aggregate  for  the  year  reached  this  number  for  each  issue,  for  circula- 
tion does  not  necessarily  require  that  the  publication  shall  be  sold  and 
delivered  to  individuals.  But  the  parties  did  not  stop  with  the  guaran- 
ty of  the  number  to  be  circulated.  They  stipulated  what  should  con- 
stitute circulation  for  the  purposes  of  this  particular  contract,  and  we 
have  a  right  to  assume  that  in  making  a  definition  they  used  language 
calculated  to  be  accurate — language  which  conveyed  the  very  idea 
which  they  intended.  Indeed,  the  contract  itself  provides  how  the  word 
"circulation"  shall  be  construed ;  that  is,  its  very  language.  It  "is  un- 
derstood and  agreed  that  the  term  'circulation'  for  the  purposes  above 
mentioned,  shall  be  construed  as  follows" — ^and  this  court  has  no  right 
to  give  to  the  word  any  other  construction  than  that  provided  for  by 
the  contract.  Clearly  the  word  "circulation"  was  intended  to  be  modi- 
fied in  its  meaning.  It  was  not  to  have  any  general  or  uncertain  use, 
and  the  circulation  was  the  basis  of  the  contract — was  the  essential  con- 
sideration for  the  making  of  the  agreement  on  the  part  of  the  plaintiff. 
The  language  clearly  indicates  that  the  parties  understood  that  "circu- 
lation," as  used  in  the  contract,  was  vague  and  uncertain ;  that  it  did 
not  guarantee  any  certain  amount  of  publicity  of  value  to  the  plaintiff 
in  seeking  an  enlarged  market  for  its  product,  and  for  the  purpose  of 
making  definite  and  certain  what  was  otherwise  indefinite  and  uncer- 
tain, the  parties  undertook  to  define  "circulation,"  and  it  was  agreed 
that  the  word  should  be  construed  to  mean  "the  total  number  of  copies 
of  each  issue  of  the  publication  above  mentioned  which  shall  be  publish- 
ed and  sold  and  delivered  by  the  publishers  thereof" ;  and  if  it  had 
ended  here  it  would  not  have  changed  the  general  meaning  of  the 
word,  for  to  publish  is  "to  send  forth,  as  a  book,  newspaper,  musical 
piece,  or  other  printed  work,  either  for  sale  or  for  general  distribution" 
(23  Am.  &  Eng.  Ency.  of  Law,  459),  and  a  sale  and  delivery  of  the  pa- 
pers would  have  been  accomplished  when  the  same  had  been  sent  to 
those  who  received  them  with  an  express  or  implied  promise  to  pay  for 
the  same. 

But  the  contract  definition  did  not  end  there ;  the  parties  had  a  dif- 
ferent purpose  to  accomplish,  in  so  far  as  the  plaintiff  is  concerned,  at 
least,  and  so  it  was  provided  further  that  these  magazines  "published 
and  sold  and  delivered  by  the  publisher  thereof"  should  be  "both  to 
paid  subscribers  and  to  news  agencies,  exclusive  of  all  returns  from 
news  agencies  and  copies  given  away  in  any  manner  whatsoever."  It 
was  not  the  whole  number  "published  and  sold  and  delivered,"  but  the 
whole  number  "published  and  sold  and  delivered  *  *  *  both  to 
paid  subscribers  and  to  news  agencies,"  excluding  all  copies  returned 
from  news  agencies,  as  well  as  all  copies  "given  away  in  any  manner 
whatsoever."  In  other  words,  "circulation,"  as  used  in  this  contract, 
was  to  cover  only  the  papers  "published  and  sold  and  delivered"  to  two 
classes,  to  "paid  subscribers  and  to  news  agencies,"  and  no  allowances 
were  to  be  made  for  returned  copies  from  the  news  agencies,  or  for  any 
copies  which  were  given  away  in  any  manner  whatsoever.    This  latter 
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clause  had  no  relation  to  subscribers ;  it  dealt  with  the  sample  copies, 
with  copies  which  might  be  delivered  to  advertisers  for  their  own  pri- 
vate distribution,  as  in  the  case  of  Ashton  v.  Stoy,  96  Iowa,  197,  64  N. 
W.  804,  30  L.  R.  A.  584,  and  with  those  given  out  to  trainmen,  police- 
men, and  others  upon  the  complimentary  list,  and  is  not  to  be  confused 
with  the  main  purpose  of  the  definition  of  "circulation"  for  which  the 
plaintiff  was  contracting. 

The  learned  referee  has  dealt  with  the  question  exactly  as  he  would 
have  been  called  upon  to  do  in  the  absence  of  the  definition.  He  has 
held,  in  effect,  in  so  far  as  this  controversy  is  concerned,  that  the  de- 
fendant is  to  be  credited  with  all  of  the  copies  published  and  sold  and 
delivered,  whether  to  paid  subscribers,  or  to  those  who  are  carried  upon 
the  books  after  having  once  been  subscribers  though  they  have  never 
paid  but  a  single  subscription,  and  there  is  no  more  than  an  implied 
promise  to  pay.  He  has  completely  ignored  the  definition  which  the 
parties  themselves  agreed  should  control  in  the  construction  of  the 
word  "circulation,"  and  has  given  it  exactly  the  effect  which  it  would 
have  had  without  the  definition ;  and,  if  this  may  be  done,  there  is  very 
little  use  in  people  reducing  their  contracts  to  writing.  There  was  a 
distinct  object  in  making  this  definition.  The  plaintiff  wanted  to  obtain 
a  circulation  among  live  people,  among  people  who  were  taking  this 
magazine  because  they  were  interested  in  it — because  it  had  an  individ- 
uality which  appealed  to  them.  The  intelligent  advertiser  buys  quality 
in  his  advertising,  as  well  as  quantity,  and  he  has  a  clear  right  to  stipu- 
late in  his  contract  for  any  particular  quality  which  he  may  desire.  If 
the  publisher  does  not  have  the  quality  of  circulation  demanded  by  the 
advertiser,  then  he  has  no  right  to  contract  to  deliver  it.  If  he  enters 
into  a  contract  to  furnish  publicity  among  a  particular  class  of  people, 
he  is  bound  to  furnish  such  publicity,  or  respond  in  damages,  upon  the 
broad  principle  that,  where  a  person  by  express  contract  engages  ab- 
solutely to  do  an  act  n»t  impossible  or  unlawful  at  the  time,  neither 
inevitable  accident,  nor  other  unforeseen  contingency  not  within  his 
control,  will  excuse  him,  for  the  reason  that  he  might  have  provided 
against  them  by  his  contract  (Wheeler  v.  Connecticut  Mutual  Life  Ins. 
Co.,  82  N.  Y.  543,  550,  37  Am.  Rep.  594,  and  authorities  there  cited), 
and  the  plaintiff,  having  carefully  provided  the  rule  by  which  the  quali- 
ty as  well  as  the  quantity  of  circulation  was  to  be  determined, » should 
not  be  deprived  of  its  protection  by  a  construction  of  the  contract  which 
utterly  fails  to  give  any  force  or  effect  to  the  rule. 

The  contract  itself,  in  other  parts,  uses  the  word  "paid"  in  its  proper 
sense,  and  why  the  word  should  be  given  any  other  sense,  or  given  no 
sense  at  all,  is  not  clear.  The  contract  provides  that  the  price  of  the 
advertising  shall  be  $60  for  each  insertion,  "less  five  per  cent,  for  cash 
if  paid  within  ten  days,"  and  it  is  provided  that  "the  party  of  the  first 
part  will  pay  to  such  advertising  agents  as  are  designated  by  the  party 
of  the  second  part  their  regular  advertising  agent's  commission,"  and 
again  that  in  the  event  of  the  circulation  being  materially  less  than 
above  stated  the  defendant  will  "immediately  after  said  examination 
make  a  pro  rata  rebate  to  the  said  Cream  of  Wheat  Company  for  such 
shortage  in  circulation,  paying  said  rebate  in  cash,"  and  finally  that,  "in 
consideration  of  the  above  agreement,  the  Cream  of  Wheat  Company 
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agrees  to  pay  the  party  of  the  first  part,  in  payment  in  full  for  the  inser- 
tion of  the  above  advertisement,"  etc.  AH  of  these  words  from  the 
common  root  are  used  in  their  intelligent  grammatical  sense,  yet  it  has 
been  held  that  in  that  portion  of  the  contract  where  the  parties  attempt- 
ed to  formulate  a  rule  to  govern  in  the  construction  of  the  word  "cir- 
culation" the  word  "paid"  is  to  be  understood  as  referring,  not  only  to 
those  cases  in  which  there  has  been  an  actual  payment,  but  to  all  of 
those  instances  in  which  there  is  an  implied  promise  to  pay,  from  the 
fact  that  the  magazine  is  continued  to  an  original  subscriber  years  ago. 

We  are  clearly  of  the  opinion  that  the  learned  referee  erred  in  this 
construction  of  the  contract,  because  it  fails  to  give  any  effect  to  the 
provision  which  assumes  to  define  what  circulation  is  contracted  for, 
and  because  it  ignores  the  maxim,  ''Expressio  unius  est  exclusio  al- 
terius."  While  this  maxim  will  not  be  permitted  to  defeat  the  obvious 
intent  of  the  parties,  where  it  conflicts  with  the  letter  of  the  contract, 
such  intent  must,  nevertheless,  be  discernible  in  the  context  of  the  con- 
tract itself.  Aultman  &  Taylor  Co.  v.  Syme,  163  N.  Y.  54,  57,  57  N.  E. 
168,  79  Am.  St.  Rep.  565.  Here  the  context  of  the  cwitract  indicates 
clearly  an  intention  to  make  "circulation",  mean  something  more  than 
the  mere  publication  and  delivery  of  a  given  number  of  magazines.  It 
specifically  provides  that  it  shall  be  confined  to  "paid  subscribers  and 
news  agencies,"  and  we  have  no  power  to  change  that  contract  and  make 
it  practically  ignore  the  word  "paid,"  which  is  the  active  word  in  the 
definition  attempted  by  the  parties.  "I  would  wish,"  says  Lord  Bacon 
(IV  Lord  Bacon's  Works,  187),  "all  readers  that  expound  statutes  to 
do  as  scholars  are  willed  to  do;  that  is,  first  to  seek  out  the  principal 
verb ;  that  is,  to  note  and  single  the  material  words  whereupon  the  stat- 
ute is  framed ;  for  there  are  in  every  statute  certain  words,  which  are 
as  veins  where  the  life  and  blood  of  the  statute  cometh,  and  where  all 
doubts  do  arise ;"  and  the  only  word  in  this  contract  which  makes  the 
latter  part  of  the  definition  any  limitation  upon  the  ordinary  use  of  the 
word  "circulation"  as  applied  to  newspapers,  and  which  is  "the  life  and 
blood  of  the  statute,"  is  the  word  "paid."  If  this  is  dropped  out,  then 
the  contract  would  in  effect  read  that  the  party  of  the  first  part  "guar- 
antees that  the  average  circulation  of  the  above-named  publication  shall 
not  be  less  than  63,000  copies  per  issue,  excluding  all  returned  copies 
from  news  agencies  and  copies  given  away  in  any  manner  whatsoever." 

Obviously  this  was  not  the  intent  of  the  parties ;  the  contract,  fairly 
read,  contemplates  the  live,  paid  subscribers  to  the  magazine  during  the 
period  covered  by  the  contract.  It  was  the  quality  of  the  circulation  as 
well  as  the  quantity  which  the  plaintiff  sought  to  secure,  and  the  letter 
and  the  spirit  of  the  contract  are  violated  by  including  as  paid  subscrib- 
ers persons  who  were  not  paid  up  at  the  beginning  or  during  the  life  of 
the  contract.  The  primary  meaning  of  the  word  "subscriber"  is  to 
write  underneath,  as  one's  name ;  but  it  also  means  to  give  consent  to 
something  written,  to  assent,  to  agree,  and  a  subscriber  is  defined  to 
be:  (1)  One  who  subscribes;  one  who  contributes  to  an  undertaking 
by  subscribing ;  (2)  one  who  enters  his  name  for  a  paper,  book,  map, 
or  the  like.  Web.  Int.  Die.  To  become  a  subscriber  to  a  newspaper 
includes  some  voluntary  act  on  the  part  of  the  subscriber,  or  something 
which  is  in  effect  an  assent  by  him  to  the  use  of  his  name  as  a  subscril^ 
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er.  A  person  to  whom  a  newspaper  is  sent  without  his  knowledge  or 
consent,  either  expressed  or  implied,  is  not  a  subscriber  within  the 
meaning  of  the  statute.  Ashton  v.  Stoy,  96  Iowa,  197,  64  N.  W.  804, 
30  L.  R.  A.  584.  To  become  a  paid  subscriber  requires,  not  only  the 
act  of  subscribing,  but  the  act  of  paying;  and  the  defendant's  form  let- 
ter, in  which  the  old  subscriber  is  asked  to  "please  remember  that  this 
order  will  be  accepted  without  any  remittance,  and  payment  can  be 
made  later,"  strongly  suggests  that  the  so-called  circulation  of  some- 
thing over  70,000,  yielding  a  revenue  of  only  about  $30,000  annually 
(the  subscription  price  being  $1  per  year),  is  not  in  any  proper  sense 
such  a  paid  subscription  list  as  the  plaintiff  had  a  right  to  expect  under 
its  contract.  "Paid  subscribers"  are  not  persons  who  are  legally  obli- 
gated to  pay,  but  those  who  have  in  fact  paid ;  and  if  the  defendant 
wanted  to  sell  advertising  space  upon  the  basis  of  its  general  circula- 
tion, or  to  subscribers  legally  obligated  to  pay,  it  was  easy  to  provide 
for  that,  but  it  has  no  right  to  specifically  provide  for  one  kind  of  circu- 
lation and  to  substitute  another  as  "just  as  good,"  for  that  is  not  what 
the  plaintiff  purchased.  The  plaintiff  allowed  all  of  the  paid  subscrib- 
ers up  to  the  time  of  its  audit  in  each  case,  giving  the  defendant  the 
benefit  of  any  one  who  had  become  a  paid  subscriber  during  the  time 
under  which  the  parties  were  operating  under  the  contract,  and  is  en- 
titled to  recover  in  these  actions. 

The  judgment  appealed  from  should  be  reversed,  and  the  findings  of 
fact  should  be  made  to  harmonize  with  this  construction  of  the  con- 
tract; the  plaintiff  having  judgment  for  the  amount  of  its  claim. 


CREAM  OF  WHEAT  CO.  v.  ARTHUR  H.  CRIST  CO. 

Supreme  Court,  Appellate  Division,  Third  Department     March  18,  1915.) 

Appeal  from  Judgment  on  Report  of  Referee. 

Action  by  the  Cream  of  Wheat  Company  against  the  Arthur  H.  Crist  Com- 
pany.   Judgment  for  defendant,  and  plaintiff  appeals.    Affirmed. 

PER  CURIAM.  Jndgment  affirmed,  with  costs,  on  the  opinion  in  Cream 
of  Wheat  Co.  v.  Arthur  H.  Crist  Co.,  152  N.  Y.  Supp.  407,  decided  herewith. 
AU  concur,  KELLOGG,  J.,  in  result,  except  WOODWARD,  J.,  who  dissents. 


FORMAN  V.  YOUKG  et  al.  (No.  6985.) 

(Supreme  Court,  Appellate  Division,  First  Department.    March  26,  1915.) 

Tbusts  ^=»191 — ^Unexecittkd  Trust— Vested  Remainder— Tbustes's  Power 
OF  Sale. 

Testator,  dying  in  1880,  devised  the  residue  of  his  estate  to  his  executors 
and  survivors,  in  trust  to  pay  one-half  of  the  rents  and  income  to  his 
wife,  to  invest  the  remainder  and  pay  the  income  to  his  four  children  in 
equal  shares,  except  as  to  one,  and,  on  the  death  of  either  of  his  three 
children,  their  Issue  to  take  by  representation,  and  authorized  his  execu- 
tors to  sell  any  realty,  or  to  divide  it  among  his  children,  and  expressed 
an  intent  to  leave  the  right  of  partition  to  their  discretion.    The  widow 

^EsFor  other  cases  aee  Mme  topic  ft  KET-NUMBER  in  all  Key-Numbered  DigeeU  ft  Indeies 
152N.Y.S.— 27 
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died  in  1898,  and  a  son  In  1899,  leaving  a  son,  defendant,  who  thereby 
acquired  a  vested  remainder  Interest  in  the  trust  estate,  and  thereafter, 
the  executors  having  died  without  executing  the  power  of  sale,  the  Su- 
preme Court  appointed  a  trustee  and  directed  him  to  sell  the  realty.  1 
Rev.  St.  (1st  Ed.)  pt  2,  c.  1,  tit  2,  f  68,  then  in  force,  providing  that 
on  the  death  of  the  surviving  trustee  of  an  express  trust,  the  estate 
should  not  go  to  his  heirs  or  representatives,  but  that  the  trust  if  unex- 
ecuted, should  vest  in  the  Court  of  Chancery,  with  all  the  powers  of  the 
original  trustee,  to  be  executed  by  some  person  appointed  thtrefor,  in  1900 
had  become  Real  Property  Law  (Laws  1896,  c.  547)  (  91,  and,  as  amended 
by  Laws  1902,  c.  151,  became  Real  Property  Law  (Consol  Laws,  c.  50)  S 
111;  and  1  Rev.  St  (1st  Ed.)  pt  2,  c.  1,  tit  2,  {  101,  providing  that,  where 
a  power  in  trust  is  created  by  will,  and  the  testator  omits  to  designate 
by  whom  the  power  Is  to  be  exercised,  its  execution  shall  devolve  on  the 
chancery  court,  became  Real  Property  Law  (Laws  1896,  c.  547)  |  141, 
and  later  Real  Property  Law  (Cou^ol.  Laws,  o.  60)  §  161.  Held,  that  the 
trustee  appointed  by  the  court  had  the  power  of  sale  conferred  upon  the 
original  executors  in  order  to  carry  out  the  testamentary  disposition. 

[Ed.  Note. — For  other  cases,  see  Trusts,  Cent  Dig.  |  243;   Dec.  Dig. 
<8=»191.] 

Appeal  from  Special  Term,  New  York  County. 

Action  by  Gertrude  A.  Forman  against  William  H.  Young  and  oth- 
ers. From  part  of  a  judgment  entered  upon  a  decision  in  an  action 
to  construe  a  will,  defendants  appeal.    Affirmed. 

Argued  before  INGRAHAM,  P.  J.,  and  McLAUGHLIN,  LAUGH- 
LIN,  CLARKE,  and  SCOTT,  JJ. 

Brush  &  Crawford,  of  New  York  City  (John  J.  Crawford,  of  New 
York  City,  of  counsel),  for  appellants. 

David  B.  Simpson,  of  New  York  City  (Harold  Swain,  of  New  York 
City,  of  counsel,  and  Hamilton  C.  Rickaby,  of  New  York  City,  on  the 
brief),  for  respondent. 

CLARKE,  J.  The  action  was  brought  to  procure  the  construction 
X)f  the  will  of  Anna  P.  Burgess.  An  incidental  question,  which  was 
submitted  to  and  decided  by  the  Special  Term,  and  is  now  the  only  mat- 
ter before  us  upon  this  appeal,  arose  in  the  manner  following : 

In  paragraph  VII  of  the  complaint  it  is  alleged : 

"That  in  and  by  the  sixth  paragraph  of  said  will  testatrix  provided,  among 
other  things,  as  follows:  *After  the  decease  of  my  husband,  Dr.  Daniel  M. 
Bnrgess,  I  give  and  devise  to  my  said  niece  Gertrude  Forman  the  house  and 
lot  known  as  number  168  East  Seventy-Ninth  street,  borough  of  Manhattan, 
city  of  New  York,  to  have  and  to  hold  the  same  for  and  during  her  natural 
life,  and  after  her  death,  I  give  and  devise  the  same  to  her  two  sons  now 
living,  share  and  share  alike.'  That  at  the  time  of  the  death  of  said  Annie 
P.  Burgess  there  was  a  past-due  bond  and  mortgage  of  $1S,000,  executed  by 
said  Annie  P.  Burgess  on  said  premises.  That  plaiutiif  Is  advised  that  in  and 
by  the  terms  of  said  will  it  was  the  intention  of  said  testatrix  that  plaintifC 
and  her  two  sons  should  take  the  property  free  and  clear  of  said  mortgage. 
That  plaintiff  has  called  upon  the  executors  and  trustees  to  pay  off  said, 
bond  and  mortgage  out  of  the  other  assets  of  the  estate,  but  they  have  refused 
to  do  so,  and  the  said  bond  and  mortgage  now  remain  past-due  obligations  of 
record  against  said  premises." 

The  defendant  William  H.  Young,  who  is  a  grandson  of  John  S. 
Young,  set  up  in  his  answer,  by  way  of  a  partial  defense,  a  claim  to  an 

^s»For  other  cases  see  same  topic  &  KEY-NUMBER  in  all  Key-Numbered  Dlsesta  &  Indexes 
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undivided  one-^hth  interest  in  the  premises  by  virtue  of  a  devise  in 
the  will  of  his  grandfather,  which  interest  he  alleged  had  not  been  di- 
vested by  the  attempted  sale  of  said  house  and  lot  to  Mrs.  Burgess  by 
the  trustee  appointed  to  execute  the  unexecuted  trusts  under  his  grand- 
father's will.  Said  claim  affects'  46  other  pieces  of  property  sold  by 
said  trustee.  The  learned  Special  Term  decided  against  said  defend- 
ant, and  from  that  portion  of  the  judgment  he  appeals. 

By  his  will  John  S.  Young,  after  certain  specific  bequests  and  devises, 
provided  as  follows : 

"Thirteenth.  I  give,  devise  and  bequeath  all  the  rest,  residue  and  remainder 
of  my  property  and  estate,  real  and  personal,  of  every  name,  nature  and  de^ 
scrlption,  unto  my  executrix  and  executors,  and  the  sarvivprs  and  survivor  of 
them  or  such  of  th^n  a^  shaU  act  for  the  time  being,  in  trust,  as  foUows: 
To  pay  my  said  wife  one-half  part  of  the  net  rents  and  income  of  my  real 
estate  as  hei'einabove  directed.  To  invest  and  keep  invested  all  the  said  rest, 
residue  and  remainder  of  my  said  personal  estate,  or  the  proceeds  thereof, 
and  to  pay  over  the  income  thereof  together  with  the  remaining  half  part  of 
the  net  rents  and  income  of  my  real  estate  to  and  among  all  of  my  said 
children  hereinbefore  named  in  equal  share  for  and  during  their  respective 
lives,  excepting  alone  from  this  provision  the  portion  or  share  of  my  son  John 
D.  Toung,  which  shall  be  disposed  of  as  follows:  I  direct  my  executors  to 
pay  one  half  part  of  the  share  of  the  rents  and  income  of  which  the  said 
John  D.  Young  would  be  entitled  to  Josephine  Young,  wife  of  the  said  John 
D.  Young,  for  and  during  the  life  of  the  said  John  D.  Young,  for  the  support 
and  maintenance  of  herself  and  her  daughter,  Gertrude,  or  in  case  of  the 
death  of  said  Josephine  before  her  said  husband,  then  to  apply  the  same  to 
the  education,  support  and  maintenance  of  the  said  Oertrude  and  to  pay  and 
apply  the  other  half  part  of  said  share  of  rents  and  income  or  so  much  thereof 
as  may  be  necessary  to  the  use  and  benefit  of  my  said  son  John  D.  Young 
for  his  comfortable  and  suitable  support  and  maintenance,  or  if  in  the  ex- 
ercise of  the  sound  discretion  my  said  executors  should  deem  it  advisable  so 
to  do,  to  pay  to  my  said  son  the  whole  of  said  half  part  of  his  share  of  said 
rents  and  income  or  such  part  thereof  as  they  may  deem  proper.  Upon  the 
dec-ease  of  either  of  my  said  children,  Anna  P.  Bogert,  Caroline  Amelia  Brund- 
age,  or  William  Henry  Young,  leaving  descendants,  her  or  him  surviving,  I 
give  and  bequeath  and  devise  unto  such  descendants  the  one  equal  fourth  part 
of  said  rest,  residue  and  remainder  of  my  personal  estate  and  the  one  equal 
fourth  part  of  the  one-half  part  of  my  real  estate  above  referred  to  and  of 
which  the  rents  and  income  are  above  directed  to  be  paid  for  the  benefit  of 
the  ancestor  of  such  descendants,  they  to  take  by  representation  absolutely. 

'"Upon  the  decease  of  my  said  son  John  D.  Young,  I  give,  devise  and  be- 
queath the  one  equal  fourth  part  of  said  personal  estate  and  the  one  fourth 
of  the  one-half  part  of  my  real  estate  above  referred  to  (being  the  portion  di- 
rected to  be  applied  to  the  use  of  my  said  son  and  his  wife  and  daughter) 
to  such  of  my  other  chUdren  as  may  be  living  at  that  time  in  equal  shares 
absolutely.  In  case  any  of  my  said  children  shall  die  without  leaving  lawful 
issue  then  I  give,  devise  and  bequeath  the  share  of  which  such  child  is  to 
receive  the  rents  and  income  as  above  directed  to  my  surviving  children  in 
equal  shares  absolutely. 

''Fourteenth.  X  hereby  expressly  authorize  and  empower  my  said  executrix 
and  executors  or  such  of  them  as  may  act  for  the  time  being  whenever  ii^ 
their  discretion  it  shall  be  necessary  or  expedient  to  sell  any  or  all  of  my 
real  estate  either  at  public  or  private  sale  and  to  execute  and  deUver  good 
and  sufilci^Dt  deed  or  deeds  for  the  same.  The  proceeds  of  such  sale  to  take 
the  place  and  to  be  disposed  of  in  the  same  manner  as  the  real  estate  so 
sold  would  have  been  under  and  by  this  will. 

''And  I  further  expressly  authorize  and  empower  my  said  executrix  and  ex- 
ecutors or  such  of  them  as  shaU  act  for  the  time  being,  if  in  their  discretion 
they  shall  deem  it  beneficial  for  these  interested  instead  of  seUing  my  real 
estate^  for  Che  purpose  of  partition,  to  allot  and  divide  to  and  among  my  said 
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children  and  their  descendants  any  part  thereof  in  such  manner  that  my  said 
children  and  their  descendants  shall  take  and  receive  the  portions  and  interest 
hereinabove  given  and  devised  to  them,  at  such  time  and  times  as  they  shall 
become  entitled  to  receive  the  same,  it  being  my  will  and  intention  to  leave 
the  right  and  manner  of  such  partition  and  allotment  wholly  to  the  discretion 
of  my  said  acting  executrix  and  executors.*' 

The  testator's  son  William  died  in  1899,  leaving  one  descendant,  the 
appellant,  who  was  then  an  infant  of  the  age  of  10  years.  The  testa- 
tor's widow  died  in  1898,  and  the  son  John  in  1892,  intestate,  leaving 
him  surviving  as  his  only  heir  at  law  the  plaintiff  in  this  action,  his 
daughter.  All  the  persons  named  in  the  will  as  the  executors  thereof 
died  without  having  executed  the  power  of  sale.  Thereafter  William 
R.  Wilcox,  on  December  8,  1899,  was  duly  appointed  by  the  Supreme 
Court  to  execute  the  unexecuted  trusts  of  the  will,  and  by  decree  duly 
made  and  entered  was  directed  to  sell  the  real  estate  of  said  John  S. 
Young,  deceased,  including  the  premises  168  East  Seventy-Ninth  street 
Aforesaid.  Mr.  Wilcox,  as  such  trustee,  sold  various  parcels  of  real 
property.  Among  them,  the  premises  above  mentioned  were  sold  to 
Annie  P.  Bogart,  subsequently  Annie  P.  Burgess.  It  is  stipulated  that, 
if  the  power  of  sale  could  be  exercised  by  a  trustee  appointed  by  the 
Supreme  Court,  all  the  proceedings  were  in  all  respects  regular. 

This  sale  took  place  in  1900,  when  the  appellant  was  11  years  of  age, 
and  a  portion  of  the  proceeds  was  paid  over  to  his  mother  as  his  gener- 
al guardian.  Two  days  after  the  appellant  became  21  years  of  age  his 
guardian  paid  over  to  him  all  the  moneys  in  her  hands  as  such  guardian, 
which  payment  included  the  moneys  or  a  part  thereof  received  by  the 
guardian  from  the  substituted  trustee.  The  appellant  claims  that  when 
the  sale  was  made  the  trust  as  to  the  undivided  one-eighth  interest  in 
question  had  terminated,  and  the  appellant  was  vested  with  the  entire 
legal  and  equitable  title  thereto ;  and  the  power,  being  expressly  made  to 
depend  upon  the  will  of  the  donees,  had  been  extinguished  by  their 
deaths. 

Undoubtedly  at  the  time  of  the  sale,  by  the  death  of  certain  of  the 
cestuis  que  trust,  William  H.  Young  had  acquired  a  one-eighth  undivid- 
ed interest  in  the  trust  estate.  But  that  trust  estate  still  existed,  and 
the  trust  thereunder  had  not  been  fully  executed.  I  think  it  is  quite 
clear  that,  if  the  sale  had  been  made  by  the  executors  as  trustees,  there 
could  be  no  question  but  that  it  was  legal.  In  Cussack  v.  Tweedy,  126 
N.  Y.  81,  26  N.  E.  1033,  the  will  under  consideration  gave  the  residue 
of  testator's  property  to  his  executors  in  trust  for  the  benefit  of  his 
four  children,  creating  four  separate  and  several  trusts,  each  covering 
an  undivided  one-fourth  of  the  residue.  The  trusts  were  to  pay  the  in- 
come to  each  child  for  his  or  her  life,  and  at  his  or  her  death  to  convey 
such  share,  with  any  unapplied  rents,  to  such  child's  issue.  Each  one 
of  the  separate  trusts  was  for  a  single  life,  the  termination  of  which  by 
death  ended  the  trust  and  vested  a  fee  in  possession  in  the  remainder- 
man. After  the  creation  of  these  trusts  the  will  conferred  a  power  of 
sale  from  time  to  time  and  at  any  time  or  times  to  sell  and  dispose  of 
the  whole  or  any  part  or  parts  of  the  estate.    Judge  Finch  said : 

"The  sole  surviving  executor  is  the  present  defendant,  who  as  such  tendered 
a  deed  duly  executed  under  and  in  pursuance  of  the  authority  of  the  will. 
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B.r  tbe  death  of  one  of  the  daughters  all  nndlyided  fourth  of  the  estate  had 
vested  in  her  issue,  and  the  purchaser  claims  that  the  power  of  sale  as  to  such 
one- fourth  ended  with  the  determination  of  the  trust,  while  the  executor 
claims  that  the  power  survived  and  would  continue  until  all  the  trusts  were 
ended.  We  have  held,  on  the  one  hand,  that  such  a  power  of  sale,  when  general 
and  unlimited  and  unrestricted,  does  not  become  inconsistent  with  the  devise 
of  a  vested  estate  in  the  same  property  (Crittenden  v.  Fairchild,  41  N.  Y.  289 ; 
Kinnier  v.  Rogers,  42  N.  Y.  531 ;  Skinner  v.  Quin,  43  N.  Y.  99),  and,  on  the 
other  hand,  that  where  the  power  is  in  terms  restricted  and  limited  in  i)oint 
of  time  to  the  continuance  of  the  respective  trusts  the  ending  of  the  trust  ends 
also  the  power  (Bruner  v.  Meigs,  64  N.  Y.  506).  It  would  be  difficult  to  frame 
a  power  of  sale  more  broad  and  unrestricted  than  the  one  before  us.  It 
covers  not  merely  the  residue  embraced  in  the  trust,  but  the  whole  estate, 
and  is  unlimited  as  to  time.  It  necessarily  falls  under  the  authorities  first 
cited,  unless  we  can  find  in  its  terms  some  definite  indication  that  all  the  pur- 
poses for  which  the  power  was  given  necessarily  ended  when  any  one  of  the 
four  trusts  terminated,  and  that  the  remainders  were  given,  not  subject  to  the 
power,  but  entirely  freed  from  it  There  seems  to  have  been  two  purposes 
which  the  power  was  intended  to  accomplish:  One  to  enable  changes  to  be 
made  In  the  capital  of  the  estate  with  a  view  to  the  safety  of  investments 
and  an  increase  of  the  earning  power ;  and  the  other  to  facilitate  an  ultimate 
division  without  the  expense  and  delay  of  a  partition.  Neither  purpose  was 
bounded  by  the  limits  of  a  single  one  of  the  trusts.  Each  might  remain  unac- 
complished, though  a  single  one  of  the  trusts  had  fallen  in.  ♦  •  ♦  We  are 
thus  of  opinion  that  the  power  subsisted  beyond  the  death  of  Mrs.  Tweedy, 
and  that  the  excutor's  deed  was  good." 

The  power  in  the  will  under  consideration  is  as  broad  as  that  con- 
tained in  the  will  interpreted  in  the  Cussack  Case.  Indeed  its  exercise 
is  expressly  contemplated  after  vesting,  because  it  provides : 

"And  I  further  expressly  authorize  and  empower  my  said  executrix  and 
executors  •  •  ♦  If  in  their  discretion  they  shall  deem  it  beneficial  for  those 
interested  Instead  of  selling  my  real  estate,  for  the  purpose  of  partition,  to 
allot  and  divide  to  and  among  my  said  children  and  their  descendants  any 
part  thereof,  •  •  •  it  being  my  will  and  intention  to  leave  the  right  and 
manner  of  such  partition  and  allotment  wholly  to  the  discretion  of  my  said 
acting  executrix  and  executors." 

As  there  could  be  no  partition  of  the  real  estate  until  vested,  because, 
ad  interim,  it  was  a  trust  estate  in  the  hands  of  the  trustees,  it  is  even 
more  obvious  than  it  was  in  the  Cussack  Case  that  it  was  the  intention 
of  the  testator  that  the  power  to  sell  should  survive  vesting  of  title  in 
the  remaindermen.  All  of  the  donees  of  the  power,  namely,  the  execu- 
trix and  executors,  the  trustees  under  the  will,  having  died  without  the 
execution  thereof,  the  trusts  provided  for  in  the  will  were  left  unexe- 
cuted. 

At  the  time  of  the  execution  of  the  will  of  John  S.  Young,  namely, 
March,  1879,  and  at  the  time  of  his  death,  June  24,  1880,  and  at  the 
time  of  the  probate  of  the  will  July  3,  1880,  section  68,  title  2,  chapter 
1,  part  2,  of  the  Revised  Statutes  was  in  force  which  provided : 

"Upon  the  death  of  the  surviving  trustee  of  an  express  trust,  the  trust  es- 
tate shall  not  descend  to  his  heirs,  nor  pass  to  his  personal  representatives; 
but  the  trust,  If  then  unexecuted,  shall  vest  in  the  Court  of  Chancery,  with  all 
the  powers  and  duties  of  the  original  trustee,  and  shall  be  executed  by  some 
person  appointed  for  that  purpose,  under  the  direction  of  the  court." 

Section  101,  title  2,  chapter  1,  part  2,  Revised  Statutes,  was  as  fol- 
lows; 
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"Where  a  power  In  trust  Is  created  by  will,  and  the  testator  has  omitted  to 
designate  by  whom  the  power  Is  to  be  exercised,  its  execution  shall  devolve 
on  the  Court  of  Chancery." 

At  the  time  of  the  appointment  of  Mr.  ^Wilcox  and  the  sale  of  the 
property  by  him  in  1900,  section  68,  supra,  had  been  carried  into  the 
Red  Property  Law  (chapter  547  of  the  Laws  of  1896),  where  it  appear- 
ed as  section  91 : 

"On  the  death  of  the  last  surviving  or  sole  trustee  of  an  express  trust,  the 
trust  estate  shall  not  descend  to  his  heirs  nor  pass  to  his  next  of  kin  or  per- 
sonal representatives ;  but  In  the  absence  of  a  contrary  direction  on  the  part 
of  the  person  creating  the  same,  such  trust,  if  unexecuted,  shall  vest  in  the  Sn- 
preme  Court,  with  all  the  powers  and  duties  of  the  original  trustee  or  trustees; 
and  shall  be  executed  by  some  person  appointed  for  that  purpose  under  the 
direction  of  the  courts  but  who  shall  not  be  appointed  until  the  beneficiary 
or  beneficiaries  shall  have  been  brought  into  court  by  such  notice  and  in  siidi 
manner  as  the  court  or  a  justice  thereof  may  direct." 

Section  101,  supra,  at  that  time  had  become  section  141  of  the  Real 
Property  Law  without  change,  except  the  substitution  of  the  words 
"Supreme  Court"  for  "Court  of  Chancery." 

Section  91  was  amended  by  chapter  151  of  the  Laws  of  1902,  by 
adding  provisions  in  regard  to  security,  accounting,  and  compensation. 
Said  section  91  as  amended  became  section  111  of  the  Real  Property 
Law  (chapter  SO,  Consol.  Laws ;  chapter  52,  Laws  of  1909),  and  was 
subsequently  amended  by  chapter  216,  Laws  of  1911.  Section  141  of 
the  former  Real  Property  Law  is  now  section  161  of  the  Real  Proper- 
ty Law  (chapter  50,  Consol.  Laws ;  chapter  52,  Laws  of  1909). 

In  Delaney  v.  McCormack,  88  N.  Y.  174,  in  an  action  to  construe  a 
will  and  for  the  appointment  of  a  trustee  to  carry  out  its  unexecuted 
provisions,  held,  that  the  will  created  a  general  power  in  trust,  the  exe- 
cution whereof  was  imperative  (1  R.  S.  732,  §  74,  77  \  Id.  p.  734,  §§ 
94,  96) ;  that  upon  the  death  of  the  surviving  trustee  his  powers  and 
duties  became  vested  in  the  court,  and  might  be  exercised  by  some  per- 
son appointed  by  it  for  that  purpose  (1  R.  S.  734,  §  102 ;  Id.  730,  §  68). 

In  the  Matter  of  Runk,  200  N.  Y.  447,  at  page  462,  94  N.  E.  363,  at 
page  369,  Judge  Werner,  writing  for  a  unanimous  court  said : 

*'There  are  several  reported  cases  decided  in  the  Supreme  Court,  •  •  • 
in  which  it  was  held  that  upon  the  death  of  a  last  surviving  trustee  of  % 
trust  that  remains  unexecuted,  the  trust,  by  virtue  of  the  express  terms  of  the 
statute,  devolves  upon  the  court,  which  Is  thereupon  authorized  to  appoint  a 
person  to  execute  the  trusty  but  that  no  power  exists  to  appoint  a  new  trustee. 
Brater  v.  Hopper,  77  Hun,  244  [28  N.  Y.  Siipp.  472] ;  FaUe  v.  Crawford,  30 
App.  Dlv.  536  [52  N.  Y.  Supp.  353];  Wlldey  v.  Robinson,  85  Hun,  362  [33 
N.  Y.  Supp.  1018];  Jewett  v.  Schmidt,  83  App.  Dlv.  276  [82  N.  Y.  Supp.  49J; 
and  Itfatter  of  Gueutal,  97  App.  Dlv.  530  [90  N.  Y.  Supp.  138].  The  theory 
upon  which  these  cases  were  decided  is  clearly  stated  by  the  late  Mr.  Justice 
Patterson  in  Matter  of  Gueutal,  as  follows: 

"  'There  is  no  authority  in  section  91  of  the  Heal  Property  Law  •  •  ♦ 
for  appointing  a  "substitute  trustee*'  by  that  name.  In  such  a  case  as  this,  the 
trust,  if  any,  has  devolved  upon  the  court,  and  it  has  power  to  appoint  some 
one  as  its  hand  and  representative  to  execute  the  unexecuted  parts  of  a  trust, 
with  all  the  powers  and  duties  of  the  original  trustee,  but  under  the  direction 
of  the  court'    [97  App.  Div.  531,  90  N.  Y.  Supp.  138.] 

*'It  seems  to  us  that  these  cases  place  too  much  emphasis  upon  mere  nomeo- 
clature  as  Indicating  a  distinction  between  persons  appointed  to  execute  trusts 
which  have  devolved  upon  the  court  and  persons  appointed  by  last  wiU  and 
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testament.  There  Is,  of  coarse,  a  technical  distinction  hnt  no  real  difference. 
The  duties  of  such  a  person  appointed  by  the  court  are  the  same,  whether 
he  i6!  called  *the  right  hand  of  the  court,*  or  is  referred  to  as  a  'substituted 
trustee' ;  and  that  seems  to  have  been  the  view  entertained  by  this  court  in 
Matter  of  Carpenter,  131  N.  Y.  86  [29  N.  E.  1005],  where  a  person  appointed 
to  succeed  a  sole  surviving  trustee  of  an  unexecuted  trust  was  denominated 
'a  new  trustee.' " 

In  Lahey  v.  Kortright,  132  N.  Y.  450,  30  N.  E.  989,  testator  cre- 
ated certain  trusts,  appointed  two  persons  executors  and  trustees,  and 
provided  in  his  will : 

"I  give  my  executors  fuU  power  and  authority  in  regard  to  the  investments ' 
of  my  said  estate,  and  for  this  purpose  they  are  authorized  to  sell  and  convey 
any  or  all  of  my  real  and  personal  estate,  and  after  the  payment  of  my  debts, 
as  hereinbefore  provided,  to  invest  the  proceeds  in  other  real  estate  or  in  per- 
sonal securities  as  they,  in  their  discretion,  may  deem  most  for  the  interest 
of  the  parties  interested  In  my  estate." 

The  persons  named  in  the  will  renounced.  Letters  of  administration 
with  the  will  annexed  were  issued  to  the  widow  and  another  person. 
By  judgment  in  an  action  for  partition  and  for  the  appointment  of 
a  trustee  in  place  of  those  who  had  so  renounced  one  Collins  was  ap- 
pointed such  trustee.  Several  years  afterwards  said  trustee  was  per- 
mitted to  surrender  the  trust,  and  was  released  and  discharged  there- 
from, and  subsequently  Lawrence  M.  Kortright  was  appointed  trus- 
tee of  the  share  of  his  brother,  Gouverneur  Kortright,  and  the  latter 
was  appointed  trustee  of  the  respective  shares  of  the  widow  and 
Lawrence  M.    The  court  said: 

"The  will,  from  which  the  power  of  the  trustees  is  derived,  created  an  ex- 
press trust  within  the  meaning  of  the  statute,  as  it  provided  for  the  receipt 
by  them  of  the  rents  and  profits  or  income  of  lands  and  the  payment  of  the 
same  over  to  the  beneficiaries  during  their  lives.  1  R.  S.  728,  |  55.  And  for 
that  purpose  the  trustees  took  title  to  the  lands  embraced  within  the  trust. 
Id.  729,  {  60;  Brewster  v.  Striker,  2  N.  Y.  19;  Leggett  v.  Perkins,  2  N.  Y.  297. 
•  ♦  •  It  is,  however,  insisted  on  the  part  of  the  plaintiff  that  neither  the 
trustee,  Ck)llins,  nor  his  successors  in  that  relation,  took  any  power  of  sale 
under  the  wiU.  The  determination  of  this  question  depends  upon  the  con- 
struction and  appUcation  of  the  provisions  of  the  eleventh  clause.  It  is  forci- 
bly argued  by  the  learned  counsel  for  the  plaintiff  that  the  power  of  sale 
given  by  such  clause  is  not  attached  to  the  trust  before  mentioned,  and  has 
no  relation  to  its  execution,  but  that  it  was  intended  as  a  power  to  the  ex- 
ecutors as  such,  to  be  executed  only  prior  to  the  division  of  the  estate  into 
the  shares  provided  for,  and,  as  such,  was  one  of  personal  confidence,  and 
could  be  exercised  by  none  other  than  the  persons  designated  as  executors 
by  the  testator,  and  that  when  they  faUed  to  assume  such  relation  the  power 
became  inoperative.  It  would  be  less  difficult  to  adopt  the  view  that  this 
was  a  naked  power,  if  it  were  not  for  the  trust  created  by  the  preceding  provi- 
sion of  tiie  will.  But  the  power  of  sale  given  by  this  provision  does  not  em- 
brace within  its  terms  as  expressed  any  purpose  necessarily  executorial ;  and 
for  the  discharge  of  their  duties  as  executors  no  reason  appears  for  the  exer- 
cise by  them  of  the  power  of  sale  for  the  purposes  of  investment  of  the  pro- 
ceeds. It  is  true  that  the  expression  in  the  eleventh  clause  in  reference  to  the 
payment  of  debts  of  the  testator  has  relation  to  the  duties  of  the  executors, 
and  the  power  of  sale  is  in  terms  broad  enough  to  cover  his  entire  estate.  But 
it  did  not  purport  to  have  been  created  for  use  in  making  the  division  pro- 
vided for  of  the  estate.  No  power  was  given  the  executors  as  such  to  withhold 
distribution  of  the  personal  property  (if  any  should  remain  after  payment  of 
the  debts),  or  to  delay  the  division  of  the  real  estate,  or  to  withhold  from 
the  beneficiaries  the  shares  which  they  were  entitled  to  take  and  appropriate 
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to  their  own  use.  It  therefore  does  not  appear  to  have  been  Intended  that 
the  power  of  sale  should  not  survive  the  division  of  the  estate.  The  purpose* 
as  ^ven  for  its  execution,  had  relation  to  the  investment  of  the  proceeds  In 
other  real  estate  or  personal  securities.  While  a  mere  power  of  sale  Is  dis- 
cretionary, and  does  not  survive  the  donee  of  the  power,  it  is  otherwise  when 
the  power  is  coupled  with  a  trust.  Then  it  is  taken  by  the  trustees,  and 
through  the  court  of  equity  may  be  transmitted  to  their  successors  in  the 
trust.  In  the  present  case  the  power  of  sale,  independent  of  aud  disconnected 
with  the  trust  to  receive  and  apply  the  rents  and  profits,  would  not  ha\^ 
survived  the  renunciation  of  the  persons  named  as  executors.  But  by  refer- 
ence to  the  provisions  of  the  will,  as  well  that  creating  the  power  of  sale  as 
other  portions,  to  ascertain  its  applicability  contemplated  by  the  testator,  it 
seems  that  this  power  in  its  practical  and  essential  purpose  was  intended  to 
be  applicable  to  the  subject  of  the  trust,  which  was  to  continue  during  the 
lives  respectively  of  the  beneficiaries.  And  being  thus  annexed  to  such  trust 
in  aid  of  its  execution  it  would  be  taken  by  the  trustees.  In  that  view  of  its 
relation  it  is  unnecessary  to  further  pursue  inquiry  into  the  character  of  the 
power.  Leggett  v.  Hunter,  19  N.  Y.  445.  The  cases  cited  upon  the  contention 
that  this  power  was  discretionary,  and  could  not  be  taken  by  the  substituted 
trustees,  do  not  seem  to  us  to  have  any  necessary  application  to  the  present 
case." 

The  court  then  considered  Coleman  v.  Beach,  97  N.  Y.  545 ;  In  re 
Bierbaum,  40  Hun,  504;  Sweeney  v.  Warren,  127  N.  Y.  427,  28  N.  E. 
413,  24  Am.  St.  Rep.  468;  Mott  v.  Ackerman,  92  N.  Y.  539— distin- 
guishing them  upon  the  ground  that  there  was  no  trust  with  which  the 
power  was  connected  and  that  the  power  was  purely  personal  and  dis- 
cretionary. 

"It  is  further  urged  that  although  the  power  of  sale  may  have  been  by  the 
will  vested  in  the  trustees  there  appointed,  if  they  had  assumed  the  trust, 
it  was  not  conferred  upon  the  defendant  trustees  because:  (1)  Their  appoint- 
ment was  made  by  the  court  in  the  exercise  of  its  general  equity  powers  in 
that  respect  and  not  pursuant  to  the  statute  upon  the  subject;  and  (2)  that 
the  power  of  sale  was  not  included  in  that  conferred  upon  them  by  the  orders 
of  appointment.  By  the  judgment  of  the  court  Collins  was  appointed  trustee 
under  the  will,  and  as  such  trustee  Invested  with  power  and  authority  to 
execute  the  trusts  created  by  it.  And  upon  his  petition  to  be  relieved  from  the 
trust  he  was,  by  order  of  the  court,  permitted  to  surrender  his  trust  and  w^as 
discharged  from  liability,  etc.  This  was  a  resignation  within  the  meaning 
of  the  statute  pursuant  to  which  the  defendants  were  appointed  as  new  trus- 
tees (1  R.  S.  731,  {  71),  and  by  the  terms  of  the  orders  appointing  them  they 
respectively  were  appointed  trustees  under  the  will  to  hold  the  shares  set 
apart  by  the  commissioners  for  the  benefit  of  the  beneficiaries,  and  to  hold 
the  same  in  trust  for  them.  The  court  did  not  by  these  orders  assume  to 
limit  in  terms  the  power  of  the  new  trustees  or  definitely  define  the  manner 
they  should  execute  the  trust.  And  by  reference  to  the  entire  record  of  the 
proceedings  in  that  behalf  it  seems  that  the  purpose  was  to  substitute  them 
as  successors  to  Collins  in  the  trust  created  by  the  will,  from  which,  through 
the  action  of  the  court  in  placing  them  in  that  relation,  they  derived  their 
powers.  Farrar  v.  McCue,  89  N.  Y.  144 ;  Royce  v.  Adams,  123  N.  Y.  402  [25 
N.  E.  386] ;    Nugent  v.  Cloon,  117  Mass.  219." 

In  Smith  V.  Floyd,  124  App.  Div.  277,  lOS  N.  Y.  Supp.  775,  the  ma- 
jority of  this  court  held  that,  when  testamentary  trustees  are  empow- 
ered "to  apply  such  portion  of  the  capital  of  the  trust  funds  as  they 
may  deem  advisable  to  the  use"  of  beneficiaries  named,  the  discretion- 
ary power  does  not  pass  to  a  substituted  trustee  appointed  by  the  court, 
for  the  discretion  was  wholly  personal  to  the  trustees  first  named,  and 
the  exercise  thereof  is  not  necessary  to  the  execution  and  furtherance 
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of  the  trust.    The  cases  on  the  subject  are  collateral  in  the  two  opin- 
iors  written.    The  majority  opinion  said: 

"The  question  to  be  determined  In  each  case  Is  as  to  the  test  which  the 
donor  of  the  power  Intended  should  be  determinative  as  to  Its  exercise.  If 
she  made  that  test  solely  the  personal  discretion  of  the  trustees,  It  is  clear 
that  the  power  cannot  be  delegated  or  pass  to  another,  for  that  would  be  to 
snbstitnte  the  discretion  of  another  for  that  discretion  which  the  donor  relied 
upon.  If,  however,  the  test  upon  which  the  exercise  of  the  power  Is  made 
to  depend  is  some  fact  which  can  be  as  well  ascertained  by  the  court,  or  by  a 
substituted  trustee,  as  by  the  trustee  originally  named,  It  may  well  be  held 
that  the  power  may  be  devolved,  for  thus  can  the  Intention  and  desire  of  the 
donor  be  fulfilled.  *  •  *  There  are  undoubtedly  cases,  in  which  a  substi- 
tuted trustee  has  been  permitted  to  exercise  power  of  sale  and  other  ];>owers 
Incident  to  the  execution  of  a  trust,  which  have  Involved  the  element  of  per- 
sonal discretion  (Haendle  v.  Stewart,  84  App.  Dlv.  274  [82  N.  T.  Supp.  823] ; 
Uhey  V.  Kortrlght,  132  N.  Y.  450  [30  N.  K.  989] ;  Matter  of  Wilkin,  183  N.  Y. 
104  [75  N.  E.  1105]).  In  all  of  these  cases,  however,  It  was  necessary  that  the 
power  should  be  exercised  in  order  that  the  trust  might  be  executed,  and  the 
devolution  of  the  power  has  been  upheld  in  furtherance  of  the  trust" 

In  the  dissenting  opinion  of  Mr.  Justice  Ingraham,  upon  which  the 
case  was  reversed  (193  N.  Y.  683,  87  N.  E.  1127),  it  was  said: 

"There  is  coupled  with  this  power  a  power  of  sale  of  the  real  property  of 
the  testatrix.  *  *  *  Lan^age  which  would  seem  to  Indicate  a  dependence 
upon  the  personal  discretion  of  the  trustees  much  more  than  the  language  in 
relation  to  the  advancement  of  a  portion  of  the  property  for  the  support  of 
her  daughter.  Yet  there  could  be  no  doubt,  I  think,  that  a  substituted  trustee 
could  exercise  this  power.  The  power  given  was  to  be  exercised  in  both  cases 
during  the  whole  existence  of  the  trust,  which  was  not  limited  upon  the  lives 
of  the  trustees,  and  the  necessities  of  the  daughter  would  Increase  as  she  be- 
came older.  In  determining  whether  or  not  a  testatrix  intended  that  a  dis- 
cretion with  which  her  trustees  were  vested  was  one  that  must  be  exercised 
by  the  trustee  named,  and  was  not  Intended  to  be  exercised  by  a  substituted 
trustee,  attention,  I  think,  should  be  given  to  the  nature  and  extent  of  the 
power  and  the  period  during  which  It  was  contemplated  that  It  would  be  nec- 
essary to  exercise  the  power.  It  seems  to  me  quite  evident  that  the  creator  of 
the  trust  could  not  have  Intended  to  limit  the  exercise  of  the  power  to  the 
continuance  in  office  of  the  trustees  originally  appointed,  as  such  a  construc- 
tion would  defeat  the  express  intention  of  the  creator  of  the  trust" 

In  Burtis  v.  Trowbridge,  142  App.  Div.  449.  126  N,  Y.  Supp.  1101, 
where  a  testatrix  gave  all  her  property  to  her  executor  eo  nomine  in 
trust  to  pay  debts  and  legacies,  with  direction  to  hold  the  residue  and 
pay  the  income  to  her  husband  for  life,  with  remainders  over,  and 
there  were  no  debts,  and  the  personal  property  greatly  exceeded  the 
legacies,  it  was  held  that  a  power  given  to  the  executor  eo  nomine  to 
"sell  *  *  *  and  do  all  acts  to  carry  out  and  execute  the  provi- 
sions and  trusts"  is  not  discretionary  and  passes  to  a  substituted  trus- 
tee, who  can  convey  a  good  title.    Mr.  Justice  Miller  said: 

**The  question  involved  la  whether  the  power  of  sale  was  discretionary,  or 
whether  it  was  coupled  with  the  trust  and  survived  the  pa>'ment  of  debts 
and  legacies.  The  mere  fact  that  it  was  given  to  the  executor  eo  nomine  is 
of  no  consequence,  because  nowhere  In  the  will  is  the  word  'trustee'  used.  The 
property  was  given  to  the  executor  in  trust  for  three  purposes,  two  of  which 
were  «  *  •  executorial.  But  it  is  manifest  that  the  testatrix  did  not  an- 
ticipate the  exercise  of  the  power  of  sale  either  to  pay  debts  or  legacies,  as 
she  )xm\  no  debts,  and  left  personal  property  many  times  In  excess  of  the  two 
small  legacies.  The  trust  for  the  third  purpose  was  to  continue  for  an  in- 
deflnite  time,  1.  e^  during  the  life  of  the  husband,  and  the  testatrix  may  well 
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have  anticipated  that,  In  the  execution  of  it,  it  might  become  necessary  or 
convenient  to  sell  the  real  estate.  At  any  rate,  by  a  process  of  elimination  it 
becomes  evident  that  that  was  the  only  purpose  for  which  the  power  could 
have  been  given.  It  necessarily  follows  that  the  power  passed  to  the  sub- 
stituted trustee,  and  that  his  grant  effectually  conveyed  the  title.  Lahey  v. 
Kortright,  132  N.  Y.  450  [80  N.  B.  989]." 

In  the  case  at  bar,  the  trust,  being  unexecuted,  vested  in  the  Supreme 
Court,  with  all  the  powers  and  duties  of  the  original  trustee ;  and  so  it 
lay  within  the  power  of  the  court  to  appoint  a  trustee  to  execute  the 
unexecuted  trusts  created  by  the  testator.  To  that  substituted  trustee 
was  intrusted  the  power  of  sale  which  had  been  conferred  upon  the 
executors  by  the  will  of  the  testator,  in  aid  of  and  for  the  purpose  of 
carrying  out  the  testamentary  disposition  of  his  property  in  the  form 
of  a  trust  estate. 

As  it  is  stipulated  that,  if  the  power  of  sale  could  be  exercised  by 
a  trustee  appointed  by  the  Supreme  Court  all  the  proceedings  were  in 
all  respects  regular,  this  court  having  reached  the  conclusion  that  such 
power  could  be  so  exercised,  it  follows  that  the  judgment  appealed 
from  should  be  affirmed,  with  costs  and  disbursements  to  the  respond- 
ent.   All  concur. 


(88  Misc.  Bep.  679) 

In  re  HURLBUT. 

(Supreme  Court,  Special  Term,  Queens  Ck>unty.    January,  1915.) 

Mandamus  ^=»75 — Officebs — Salabt  of  Engineer — Reduction. 

Where  the  salary  of  an  employ^  holding  a  classified  position  on  the 
field  staff  of  the  engineering  service  of  a  borough  has  been  reduced  from 
the  maximum  to  the  minimum  salary,  following  an  inquiry  by  the  acting 
president  of  the  borough  into  the  employe's  work,  conduct,  punctuality, 
attendance,  executive  ability,  and  capacity  for  initiative,  as  well  as  into 
the  salaries  of  other  engineers  doing  the  same  class  of  work  and  re- 
ceiving less  pay  therefor,  a  motion  for  a  peremptory  writ  of  mandamus, 
restoring  his  salary  to  the  maximum  amount,  will  be  denied,  in  the  ab- 
sence of  anything  to  show  that  the  reduction  was  prompted  by  improper 
motives  or  contrived  to  trick  him  or  circumvent  the  law. 

[Ed.  Note. — For  other  cases,  see  Mandamus,  Dec.  Dig.  ^=s>75.] 

Application  of  Francis  L.  Hurlbut  for  a  peremptory  writ  of  man- 
damus against  Maurice  E.  Connolly,  as  President  of  the  Borough  of 
Queens,  and  another.    Application  denied. 

Paul  M.  Pelletreau,  of  New  York  City,  for  relator. 
Frank  L.  Polk,  Corp.  Counsel,  of  New  York  City  (Edward  S.  Ma- 
lone,  of  New  York  City,  of  counsel),  for  respondents. 

CLARK,  J.  The  position  of  the  applicant  in  the  field  staff  of  the 
engineering  service  is  classified  by  the  municipal  civil  service  com- 
mission as  grade  D,  with  a  maximum  salary  of  $2,100  and  a  minimiun 
salary  of  $1,800.  November  19,  1914,  the  salary  of  the  applicant,  then 
running  at  $2,100,  was  reduced  to  $1,800  through  a  letter  addressed 
to  him  by  the  acting  president  of  the  borough  of  Queens.  The  re- 
turn herein  shows  that  the  reduction  followed  an  inquiry  by  the  acting 

'^=9For  other  cases  see  same  topic  &  KEY-NUMBER  Id  all  Key-Numbered  Digests  ft  Indexes 
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president  into  the  quality  and  quantity  of  the  applicant's  work,  his 
general  conduct,  punctuality,  attendance,  executive  ability,  and  capac- 
ity for  initiative,  as  well  as  into  the  salaries  of  other  engineers  doing  the 
same  class  of  work  and  receiving  less  pay  therefor.  He  now  seeks  a 
peremptory  writ  of  mandamus  restoring  his  salary  to  $2,100.  In  the 
tentative  budget  of  a  department,  the  salaries  of  employes  for  the  com- 
ing year  are  proposed  by  the  head  of  such  department.  The  budget  so 
prepared  goes  in  regular  course  for  approval  to  the  board  of  estimate 
and  apportionment,  after  revision  by  which  body  it  is  laid  before  the 
board  of  aldermen  for  final. action.  Salaries  are  therefore  proposed 
by  heads  of  departments,  are  approved  by  the  board  of  estimate  and 
are  fixed  by  the  board  of  aldermen.  In  a  certain  sense,  therefore,  it  is 
true  that  "the  head  of  a  department  cannot  fix  a  salary" ;  but  that  rule, ' 
as  stated  in  People  ex  rel.  Stokes  v.  TuUy,  108  App.  Div.  345,  95  N. 
Y.  Supp.  916, 1153,  and  Matter  of  Colihan  v.  Miller,  72  Misc.  Rep.  140, 
131  N.  Y.  Supp.  99,  cited  by  the  relator,  has  no  close  application  to  the 
case  at  bar.  The  tentative  budget  of  a  department  reflects  the  judg- 
ment of  the  head  of  such  department  as  to  the  number  of  employes  re- 
quired and  the  salaries  that  should  be  paid.  For  civil  service  employes 
of  a  particular  grade  he  may  propose  any  amount  between  the  maxi- 
mum and  the  minimum  salary  of  that  grade;  there  being  often,  between 
such  limits,  a  difference  of  several  hundred  dollars.  Economy  suggests 
that  a  new  employe  be  installed  at  the  minimum  salary  of  his  grade,  and 
that,  if  capacity  be  shown,  his  salary  be  increased  from  year  to  year 
until  the  maximum  salary  of  the  grade  be  reached.  In  that  way  alone 
may  the  city  escape  undue  burdens  and  employes  have  a  chance  to  earn 
advancements. 

It  may  well  happen,  however,  that  the  head  of  a  department  may  pro- 
pose for  a  new  and  untested  employe  a  salary  well  above  his  attain- 
ments, and  such  mistake  be  not  discovered  until  he  shall  have  begun  to 
discharge  his  duties.  The  question  then  arises  whether  such  head  of 
department  has  power  at  that  time  to  reduce  the  salary.  If  such  pow- 
er be  denied,  then,  for  the  rest  of  the  fiscal  year,  such  employes  will  re- 
ceive an  unearned  salary  and  the  city  be  penalized  accordingly.  Con- 
cededly  a  head  of  department  cannot  propose  for  a  given  grade  a 
salary  which  falls  below  the  established  minimum  salary  of  that  grade. 
Within  maximum  and  minimum  limits  the  head  of  a  department  is, 
however,  free  to  propose  the  salary  which,  taking  into  consideration 
the  condition  of  the  office  and  the  qualifications  of  a  particular  erii- 
ploye,  he  deems  to  be  just.  It  is  not  claimed  in  the  case  at  bar,  for  in- 
stance, that  the  borough  president  could  not  have  proposed  in  his 
budget  for  the  year  1914  that  the  applicant  receive  for  that  year  a  sal- 
ary of  $1,800,  or  $1,900,  or  $2,000;  and  the  precise  question  now 
before  the  court  is  whether  the  president  of  the  borough  had  the 
power,  similarly,  to  make  reduction  during  the  fiscal  year.  In  chal^ 
lenging  such  power  the  burden  is  upon  the  applicant  to  point  to  some 
inhibition  which  has  been  disregarded ;  an  inhibition,  it  must  be  remem- 
bered, which  would  derogate  the  common-law  right  to  contract  freely. 
Only  upon  establishing  a  clear  legal  right  can  he  expect  a  writ  of  man- 
damus. People  ex  rel.  Ajas  v.  Board  of  Education,  104  App.  Div.  162, 
93  N.  Y.  Supp.  300, 
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If  the  method  provided  in  the  charter  for  adjusting  salaries  has  thus 
far  been  correctly  interpreted  by  the  court,  the  applicant  cannot  claim 
that  the  successive  oflRcial  acts  which  resulted  in  regulating  the  salary 
of  his  grade  at  $2,100  for  the  year  1904  entitled  him  to  receive,  or 
forced  the  head  of  department  to  allow,  that  amount.  Such  official 
action  determined  only  that  the  applicant  could  be  paid  as  much  as 
$2,100.  Neither  the  board  of  estimate  nor  the  board  of  aldermen  did 
more  by  their  action  than  authorize  the  head  of  department  to  pay  to 
the  applicant  $2,100  as  a  maximum  salary.  Even  after  the  return  of 
the  budget,  duly  approved,  the  head  of  the  department  was  still  at  lib- 
erty to  give  the  applicant  a  lower  salary.  If,  between  maximum  and 
minimum,  the  head  of  department  could,  at  the  commencement  of  the 
*  fiscal  year,  in  his  discretion,  have  chosen  the  amount  he  would  allow 
for  the  year,  why,  during  the  year,  could  he  not,  in  his  discretion,  act- 
ing bona  fide,  reduce  the  amount  ?  This  question  addresses  itself,  not 
to  the  court,  but  to  the  applicant,  and  his  answer  must  cite  some  direct 
or  implied  statutory  prohibition. 

No  such  prohibition  has  been  indicated.  He  has  not  been  removed, 
nor  has  his  office  been  abolished  ;•  therefore,  although  he  is  a  veteran 
fireman,  he  may  not  invoke  section  21  of  the  Civil  Service  Law  (Consol. 
Laws,  c.  7).  He  is  not  an  honorably  discharged  soldier,  sailor,  or 
marine.  If  there  be  in  "the  whole  broad  scope,"  which  his  counsel 
emphasizes,  "of  the  Civil  Service  Law"  any  provision  intended  to  pro- 
tect the  applicant,  he  has  not  pointed  it  out.  Respecting  the  issue  to 
be  decided  here,  to  wit,  the  power  to  reduce  a  salary  pending  the  year, 
he  has  shown  no  privilege,  exception,  or  exemption.  In  Davison  v. 
Williams,  213  N.  Y.  130,  107  N.  E.  49,  where  a  veteran  fireman  sought 
a  preference,  Cardozo,  J.,  writing  for  the  court,  says : 

"To  make  out  the  right  to  such  a  preference  an  employ^  must  be  able  to  put 
his  finger  upon  the  precise  provision  of  the  statute  which  secures  it  to  him. 
This  the  relator  cannot  do." 

Here  the  same  requirement  confronts  the  applicant.  In  the  absence 
of  any  suggestion  upon  the  record  that  the  reduction  of  the  applicant's 
salary  was  prompted  by  improper  motive,  or  was  contrived  to  trick 
him  or  to  circumvent  the  law,  the  court  will  not  interfere  with  the  fair 
exercise  of  an  unimpeached  power.  The  application  for  a  peremptory 
writ  of  mandamus  is  denied,  with  costs. 

Application  denied,  with  costs. 


PEOPLE  ex  rel,  TOWN  OF  PBLHAM  et  al.  ▼.  VILLAGE  OF  PELHAM  et  al. 

(Supreme  Ck)urt,  Appellate  Division,  Second  Department.     March  19,  1915.) 

Taxation  ^s»310 — CoNsirruTioNAL  Limitations — ^Locality. 

Laws  1914,  c.  510,  imposing  the  duty  of  assessing  and  collecting  taxes 
for  state,  county,  town,  or  vUlage  purposes  upon  the  assessors  and  tbe 
receivers  of  taxes  of  towns  in  the  county  of  Westchester,  is  not  In  cou- 
flict  with  Const,  art.  10,  §  2,  providing  that  all  city,  town,  and  village 
officers,  whose  election  or  appointment  Is  not  provided  for  thereby,  sball 
be  elected  by  the  electors  of  such  towns  and  villages,  or  appointed  by 
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snch  anthorlties  thereof  as  the  Legislatnre  Aall  designate,  since  It  merely 
conferred  additional  powers  on  the  officers  of  the  town  in  which  the  Til- 
lage and  the  property  to  be  assessed  was  sitoated,  and  did  not  impair 
the  right  to  have  assessments  for  general  taxation  made  by  local  au- 
thorities. 

[Ed.  Note.— For  other  cases,  see  Taxation,  Gent.  Dig.  §{  611-513 ;   Dec 
Dig.  «=»310.1 

Appeal  from  Special  Term,  Westchester  County. 

Mandamus  by  the  People  of  the  State  of  New  York,  on  the  relation 
of  the  Town  of  Pelham  and  another,  against  the  Village  of  Pelham  and 
another.  From  an  order  granting  a  peremptory  writ  of  mandamus,  de- 
fendants appeal.    Affirmed. 

Argued  before  JENKS,  P.  J.,  and  THOMAS,  CARR,  STAPLE- 
TON,  and  PUTNAM,  JJ. 

Benjamin  L.  Fairchild,  of  New  York  City,  for  appellants, 
Edgar  C.  Beecroft,  of  New  York  City,  for  respondents. 
Moses  Miller,  of  Port  Chester,  for  Town  of  Rye. 
William  A.  Davidson,  of  Port  Chester,  for  Westchester  County. 

STAPLETON,  J.  The  appeal  involves  the  constitutional  validity 
of  chapter  510  of  the  Laws  of  1914.  The  title  of  the  statute  reads  as 
follows : 

"An  act  providing  additional  requirements  in  the  preparation  of  assessment 
rolls  for  the  townships  and  villages  and  tax  districts  therein  in  the  county  of 
Westchester,  and  also  providitig  for  the  collection  of  taxes,  and  providing  for 
and  authorizing  the  sale  of  land  for  the  nonpayment  of  taxes  for  the  collec- 
tion of  unpaid  taxes  in  the  several  towns  and  villages  and  tax  districts 
therein,  of  the  county  of  Westchester." 

The  design  of  the  law  is  to  confer  the  power  and  impose  the  duty  of 
assessing  property  for  state,  cotmty,  town,  village,  or  any  tax  district 
purposes  upon  the  assessors  of  towns  in  the  county  of  Westchester, 
and  to  confer  the  power  and  impose  the  duty  of  the  collection  of  taxes 
upon  the  receiver  of  taxes  of  those  towns.  The  order  appealed  from 
directs  the  issuance  of  a  peremptory  writ  of  mandamus  commanding 
the  performance  of  a  duty  laid  by  the  statute. 

The  village  of  Pelham  is  situated  in  the  town  of  Pelham,  and  in  the 
county  of  Westchester,  and  the  village  and  its  treasurer  are  the  defend- 
ants. The  facts  are  undisputed.  The  object  of  the  appeal  is  to  chal- 
lenge the  constitutionality  of  the  law.  Village  officers  complain  that 
powers  inherent  in  their  office  are  taken  away.  A  comprehensive  opin- 
ion would  require  the  discussion  of  our  theory  of  government,  numer- 
ous sections  of  the  state  Constitution,  the  Tax  Law,  the  Town  Law, 
the  Village  Law,  and  the  law  in  question.  The  need  of  a  prompt  deci- 
sion is  urgent,  the  time  allotted  brief,  and  elaboration  unnecessary. 

With  the  exceptions  to  which  we  shall  hereafter  refer,  we  deem  the 
appellants'  objections  to  the  validity  of  the  statute  destitute  of  merit. 
The  appellants  assert  that  the  statute  violates  section  2  of  article  10  of 
the  Constitution  of  the  state  of  New  York,  which  reads : 

*'A11  county  oflicers,  whose  election  or  appointment  is  not  provided  for  hy 
this  Constitution,  shall  be  elected  by  the  electors  of  the  respective  counties  or 
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appointed  by  the  boards  of  snperrlsoni,  or  other  county  authorities,  as  the 
I>gislature  shall  direct  All  city,  town  and  Ylllage  officers,  whose  election  or 
appointment  Is  not  provided  for  by  this  Constitution,  shall  be  elected  by  the 
electors  of  such  cities,  towns  and  villages,  or  of  some  division  thereof,  or  ap- 
pointed by  such  authorities  thereof,  as  the  Legislature  shall  designate  for  that 
purpose.  All  other  officers,  whose  election  or  appointment  is  not  provided  for 
by  this  Constitution,  and  all  officers,  whose  offices  may  hereafter  be  created 
by  law,  shall  be  elected  by  the  people,  or  appointed,  as  the  Legislature  may 
direct" 

In  People  ex  rel.  Met  St.  Ry.  Co.  v.  Tax  Com'rs,  174  N.  Y.  417,  434. 
67  N.  E.  69,  72  (63  L.  R.  A.  884,  105  Am.  St.  Rep.  674),  referring  to 
this  and  similar  constitutional  provisions,  the  court  said : 

"These  and  other  commands  of  the  different  Constitutions,  when  read  lu 
the  light  of  prior  and  contemporaneous  history,  show  that  the  object  of  the 
people  in  enacting  them  was  to  prevent  centralization  of  power  in  the  state 
and  to  conttQue,  preserve  and  expand  local  self-government" 

The  statute  in  question  does  not  assume  to  appoint  any  one  to  a  local 
or  other  office,  nor  does  it  attempt  to  strip  local  officers  of  the  powers 
or  functions  inherent  in  their  office  by  transferring  these  powers  and 
functions  to  officers  appointed  by  the  Governor,  or  the  Legislature,  or 
other  state  authority.  At  most,  it  confers  additional  powers  and  im- 
poses additional  duties  on  town  officers.  There  is  nothing  in  the  ex- 
press provision  of  the  Constitution  which  prohibits  such  legislation. 
See  Wilcox  v.  McClellan,  185  N.  Y.  9,  77  N.  E.  986. 

The  law  governing  the  power  of  taxaticwi,  the  processes  of  its  exer- 
cise, and  the  principle  of  home  rule  relating  to  these  processes,  em- 
bodied in  the  Constitution,  as  an  inseparable  incident  to  republican  gov- 
ernment, is  settled.  People  ex  rel.  Met.  St.  Ry.  Co.  v.  Tax  Cora'rs, 
174  N.  Y.  417,  67  N.  E.  69,  63  L.  R.  A.  884,  105  Am.  St.  Rep.  674; 
Gautier  v.  Ditmar,  204  N.  Y.  20,  97  N.  E.  464,  Ann.  Cas.  1913C,  960; 
Cooley's  Constitutional  Limitations  (7th  Ed.)  c.  7,  §  6,  p.  243 ;  Id.  c.  3, 
§  4,  p.  65. 

The  courts  have  been  careful  to  preserve  the  undoubted  right  of  the 
people  of  a  locality  to  have  assessments  for  the  purposes  of  general  tax- 
ation made  by  local  authority.  That  right  is  not  impaired,  unless  the 
function  is  directly  or  indirectly  transferred  to  central  or  state  author- 
ity. When  we  contemplate  the  history  of  towns  and  villages,  the  na- 
ture of  their  political  and  corporate  existence,  the  laws  framed  for 
their  government,  the  practical  identity  of  territory  and  inhabitants,  the 
character  and  functions  of  their  respective  offices,  and  the  scheme  of 
governmental  taxation,  it  is  emphasizing  shadow  and  ignoring  sub- 
stance to  say  that  it  is  violative  of  the  principle  of  local  self-government 
to  transfer  the  processes  of  taxation  from  the  village  officers  to  the 
officers  of  the  town  in  which  property  involved  is  situated.  "The  gen- 
eral legislative  power  is  absolute  and  unlimited,  except  as  restrained  by 
the  Constitution.  *  *  *  Every  act  of  the  Legislature  must  be  pre- 
sumed to  be  in  harmony  with  the  fundamental  law  until  the  contrary 
is  clearly  made  to  appear."  People  ex  rel.  Simon  v.  Bradley,  207  N. 
Y.  592,  610,  101  N.  E.  766,  772. 

We  pronounce  the  statute  valid,  and  affirm  the  final  order,  with  $50 
costs  and  disbursements.    All  concur. 
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In  re  FOX'S  ESTATE. 
(Supreme  Cotirt,  Appellate  Diytsloii,  Second  Department.    Marcb  19, 1915.) 

1.  COUBTS  ^=s>201 — SUSBOOATE*S  COUBIV-ISSUES  TsiABLb 

Under  Code  Civ.  Proc.  }  2510,  authorizing  the  Surrogate's  Court,  on  the 
return  of  any  process,  to  determine  all  questions  arising  between  any  of  the 
parties  to  any  proceeding,  as  to  any  matter  necessary  to  be  determined  for 
a  full  disposition  of  the  matter,  petition  for  accounting  by  an  executrix 
and  testamentary  trustee  as  to  the  trust  property  being  filed,  and  it  being 
necessary,  under  section  2727,  subds.  la,  3a,  to  enable  petitioner  to  main- 
tain the  proceeding,  that  she  be  interested  in  the  fund  and  execution  of 
the  trust,  the  court  has  jurisdiction  to  try  the  issues  raised  by  the  answer 
and  reply ;  the  first  alleging  a  waiver  and  release  of  liability  to  account, 
and  the  second  alleging  execution  of  the  waiver  and  release  was  pro- 
cured by  fraud. 

[Ed.  Note.-— For  other  cases,  see  Courts,  Cent.  Dig.  §|  86,  87;  Dec.  Dig. 
«=>201.) 

2.  CoTTKTs  ^=»202 — Surrogate's  Cottrt— Separate  Trial  or  Issues. 

Code  Cly.  Proa  S  978,  providing  as  to  courts  of  record,  that  the  court 
in  its  discretion  may  order  one  or  more  issues  to  be  separately  tried  prior 
to  the  trial  of  the  other  issues  in  the  case,  is  applicable  to  the  Surrogate's 
Court. 

[Ed.  Note.— For  other  cases,  see  Courts,  Cent.  Dig.  §§  48(M86;  Dea  Dig. 
«s»202.] 

3.  Courts  ^a»202 — Skpabatb  Trial  ot  Issues— Accounting. 

The  Surrogate's  Court  should,  on  petition  for  an  accounting  by  an  exec* 
utrix  and  testamentary  trustee,  in  the  first  instance  try  the  question  of  pe- 
titioner's right  to  maintain  the  J)roee^ding,  involved  in  the  issues  raised  by 
the  answer,  ailing  waiver  and  release  of  liability  to  account,  and  the 
reply,  alleging  fraud  in  the  procurement  thereof. 

[Ed.  Note.— For  other  cases,  see  Courts,  Cent  Dig.  H  480-486;  Dec. 
Dig.  «=»202.] 

4.  Jury  ^=»11 — Righi»  to  Jury  Trial — Surrogate's  Court. 

There  is  no  constitutional  right  of  trial  by  jury,  within  Code  Civ.  Proc. 
f  2538,  as  to  Surrogate's  Courts,  of  the  issues  raised,  on  petition  for  ac- 
counting by  an  executrix  and  testamentary  trustee,  by  the  answer,  alleg- 
ing waiver  and  release  of  liability  to  account,  and  the  reply,  alleging  fraud 
in  procurement  thereof. 

[Ed.  Note.— For  other  cases,  see  Jury,  Cent.  Dig.  §{  19-24;  Dec.  Dig. 
iS=»lU 

Appeal  from  Surrogate's  Court,  Putnam  County. 

In  the  matter  of  the  estate  of  George  L.  Fox,  deceased.  From  two 
orders,  Bessie  L.  Rubens  appeals.  AiSrmed  in  part,  and  in  part  re- 
versed and  remitted. 

Argued  before  JENKS,  P.  J.,  and  BURR,  CARR,  RICH,  and  PUT- 
NAM, JJ. 

Harry  R.  Kohn,  of  New  York  City,  for  appellant. 
George  C.  Beach,  of  New  York  City,  for  respondent. 

BURR,  J.  George  L.  Fox  died  February  17,  1904,  leaving  him  sur- 
viving a  widow,  a  son,  and  a  daughter.  He  left  a  last  will  and  testa- 
ment, thereafter  duly  proved  in  the  Surrogate's  Court  of  the  County  of 
Putnam.  He  appointed  his  widow  and  Edward  Wells,  Jr.,  executors. 
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By  his  will  all  of  the  residue  of  his  estate  was  given  to  his  executors, 
in  trust,  for  a  term  measured  by  the  life  of  his  son,  George  L.  Fox,  Jr., 
or  his  arrival  at  the  age  of  21  years.  During  this  term,  one-half  of  the 
income  of  the  trust  estate  decedent  directed  to  be  paid  to  his  widow ; 
one-quarter,  or  so  much  thereof  as  might  be  necessary,  he  directed  to 
be  paid  out  for  the  support,  maintenance,  and  education  of  his  son ; 
and  the  remainder,  for  the  support,  maintenance,  and  education  of  his 
daughter,  the  petitioner  herein.  The  will  further  provided  that  when 
his  son  should  reach  the  age  of  21  years  the  trust  should  terminate, 
and  that  his  estate  should  be  divided  into  three  parts,  one  of  which 
should  be  paid  to  his  said  son,  another  to  his  said  daughter,  and  the 
third  invested  for  the  benefit  of  his  wife  during  her  life,  with  remainder 
over  to  his  said  children,  if  they  were  then  living.  In  1906  the  execu- 
tors and  trustees  accounted,  and  their  accounts  were  settled  by  a  decree 
of  the  said  Surrogate's  Court,  duly  entered  on  March  24th  of  that  year. 
No  account  has  since  been  filed.  In  the  meantime  Edward  Wells,  Jr., 
one  of  the  said  executors  and  trustees,  died,  and-  decedent's  widow 
married  again  and  is  now  known  as  Bessie  L.  Rubens. 

In  November,  1914,  Gladys  M.  L.  Ainslie  (formerly  Gladys  M.  U 
Fox),  the  said  daughter  of  decedent,  filed  a  petition,  upon  which  a  cita- 
tion was  issued  directing  the  surviving  executor  and  trustee  to  show 
cause  why  she  should  not  file  an  account  of  her  proceedings  from  and 
after  the  19th  day  of  February,  1906,  which  was  the  date  of  the  last 
accounting.  Upon  the  return  of  the  said  citation,  she  appeared  and  an- 
swered, setting  up,  among  other  things,  that  on  the  17th  day  of  Septem- 
ber, 1913,  and  subsequent  to  the  date  when  the  said  George  L.  Fox, 
Jr.,  became  of  age  and  the  original  trust  contained  in  said  will  had 
terminated,  all  of  the  persons  interested  in  the  remainder  enter- 
ed into  a  mutual  agreement  for  a  distribjition  thereof  in  accord- 
ance with  the  terms  of  the  said  will;  that  at  that  time  a  full 
and  complete  accounting  as  to  said  estate  was  made,  with  the  excep- 
tion of  one  parcel  of  real  estate,  which  was  left  in  joint  ownership  and 
which  was  expressly  excepted  therefrom;  that  such  distribution  was 
then  made,  and  at  that  time  the  parties,  including  the  petitioner  in 
these  proceedings,  executed  and  delivered  a  waiver  of  the  filing  of  any 
•  account,  and  a  general  release  to  the  surviving  executrix  and  trustee 
from  all  liability  ever  to  render  any  account  respecting  her  administra- 
tion of  the  estate,  except  as  to  the  one-third  thereof,  as  to  which  she 
was  to  have  the  income  from  the  date  when  George  L.  Fox,  Jr.,  attain- 
ed his  majority  and  during  her  life. 

Although  there  seems  to  be  no  statutory  provision  authorizing  the 
same,  the  petitioner,  not  without  propriety,  filed  a  reply  to  the  affirma- 
tive matters  set  up  by  way  of  defense  in  said  answer,  and  alleged  that 
the  execution  of  the  said  waiver  and  the  said  general  release  was  ob- 
tained by  fraud,  deceit,  and  false  representations,  in  that  she  was  not 
truly  advised  as  to  the  condition  of  said  estate  or  the  amount  thereof, 
or  the  portion  to  which  she  was  entitled,  and  that  she  had  not  received 
the  same.  To  enable  the  petitioner  to  maintain  these  proceedings,  it 
must  affirmatively  appear  that  she  is  "a  person  interested  in-  the  estate 
or  fund,"  or  a  "person  beneficially  interested  in  the  execution  of  any  of 
the  trusts,"  contained  in  the  said  will.    Code  of  Civil  Procedure,  §  2727, 
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subd.  1,  par.  "a";  Id.  subd.  3,  par.  "a."  Without  passing  upon  the 
questions  raised  by  the  answer  to  the  petition  and  the  reply  thereto, 
the  Surrogate's  Court  made  an  order  requiring  the  sole  surviving  execu- 
tor and  trustee  to  render  and  file  an  account  of  her  proceedings,  as 
prayed  for  in  said  petition.    From  this  order  an  appeal  was  taken. 

[1]  The  issues  thus  raised  are,  in  our  opinion,  triable  in  the  Surro- 
gate's Court.  Code  of  Civil  Procedure,  §  2510;  In  Matter  of  Cary,  71 
Misc.  Rep.  606,  138  N.  Y.  Supp.  682;  In  Matter  of  Delgado,  79  Misc. 
Rep.  590,  141  N.  Y.  Supp.  198.  By  the  section  above  referred  to,  the 
Surrogate's  Court  is  authorized — 

"upon  the  return  of  any  process  to  try  and  determine  all  questions,  legal  or 
equitable,  arising  between  any  or  all  of  the  parties  to  any  proceeding,  ♦  •  ♦ 
as  to  any  and  all  matters  necessary  to  be  determined  In  order  to  make  a  full, 
equitable  and  complete  disposition  of  the  matter  by  such  order  or  decree  a» 
Justice  requires." 

[2,  3]  Having  the  jurisdiction,  we  think  it  was  the  duty  of  the  court,, 
in  the  first  instance,  to  try  and  determine  the  question  of  petitioner's  in- 
terest in  the  said  estate.  If  such  issues  were  decided  in  favor  of  the 
executrix  and  trustee,  the  petitioner  is  not  entitled  to  maintain  this  pro- 
ceeding as  to  any  of  said  estate,  except  as  to  that  still  held  in  trust  for 
the  former  widow  of  the  decedent.  While  there  is  no  express  statute 
providing  for  the  separate  trial  of  issues  in  the  Surrogate's*  Court,  it  is 
provided,  generally,  with  regard  to  courts  of  record,  that : 

"The  court  in  its  discretion  may  order  one  or  more  issues  to  be  separately 
tried  prior  to  any  trial  of  the  other  issues  in  the  case."  Ck>de  of  CivU  Pro- 
cedure, 8  »T3. 

If  statutory  authority  is  needed  for  such  separate  trial,  we  think  this 
provision  sufficient.  But  the  order  here  reviewed  apparently  decides 
in  advance  that  the  release  is  ineffective,  without  having  listened  to  the 
evidence  respecting  the  execution  thereof.  It  would  be  involving  the 
executrix  in  unnecessary  expense, and  would  serve  no  useful  purpose,. 
to  require  her  to  file  an  account  of  her  proceedings,  if  the  petitioner  is 
not  entitled  to  maintain  these  proceedings. 

We  have  not  overlooked  the  fact  that,  as  to  that  portion  of  the  estate 
which,  after  the  alleged  division  thereof,  was  to  be  held  and  invested 
for  the  benefit  of  the  widow  during  her  life,  the- petitioner  at  present 
has  a  contingent  interest.  Nor  have  we  overlooked  the  statutory  provi- 
sion that  the  surrogate,  of  his  own  motion,  may  direct  the  testamenta- 
ry trustee  to  make  and  settle  an  intermediate  account  of  her  proceed- 
ings. Code  Civ.  Proc.,  §  2724.  The  order  as  entered  goes  very  much 
further  than  to  require  an  account,  intermediate  or  otherwise,  with  re- 
gard to  the  portion  of  the  estate  above  referred  to. 

[4]  We  do  not  now  consider  the  sufficiency  or  validity  of  section 
2538  of  the  Code  of  Civil  Procedure,  as  it  is  inapplicable  to  the  present 
situation.  There  is  no  ''constitutional  right  of  trial  by  jury"  of  the  is- 
sues  raised  by  the  answer  and  reply.  At  the  same  time,  with  the  order' 
directing  the  executor  and  trustee  to  account,  the  surrogate  made  an- 
other order,  enjoining  her  from  selling,  assigning,  transferring,  pledg- 
ing, or  in  any  way  disposing  of  any  of  the  property,  either  read  or  per- 
sonal, belonging  to  the  said  estate  with  the  exception  of  the  homestead 
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property,  then  in  possession  of  one  William  J.  Brown  under  an  option 
to  purchase  the  same. 

The  executor  and  trustee  has  also  appealed  from  {his  order,  but 
states  that  she  has  no  objection  to  the  same,  provided  that  acquiescence 
therein  shall  not  be  deemed  to  be  a  concession  on  her  part  as  to  the 
right  of  the  petitioner  to  the  order  for  an  accounting.  We  do  not  think 
that  it  has  any  such  effect. 

Our  decision  will  be  that  the  injunction  order  of  December  31,  1914, 
shall  be  affirmed,  without  costs,  and  that  the  order  of  the  same  date,  re- 
quiring the  surviving  executor  and  trustee  to  account,  shall  be  reversed, 
with  $10  costs  and  disbursements,  and  the  proceeding  remitted  to  the 
surrogate  of  Putnam  county  for  the  preliminary  trial  of  the  issues  rais- 
ed by  the  new  matter  set  up  in  the  answer  of  the  executor  and  trustee 
and  the  reply  thereto,  and  without  prejudice  to  an  application  for  an 
accounting  as  to  so  much  of  the  estate  as  is  still  held  for  the  benefit  of 
decedent's  widow.    All  concur. 


CARPLBS  ▼.  JOHN  DBBRB  WAGON  CO.  (No.  7119.) 

(8upreme  Court,  Appellate  DiTlslon,  First  Department    April  1,  191S.) 

Discovert  «=s>58 — Cobporationb — General  Manager. 

An  order  for  tbe  examination  of  a  corporate  defendant  before  trial 
should  specify  the  corporate  officer  who  la  to  be  examined. 

[Bd.  Note.— For  other  cases,  see  Dl8Coy«ry,  Cent.  Dig.  {  72;  Dee.  Dig. 

«=>58.] 

Appeal  from  Special  Term,  New  York  County. 

Action  by  James  M.  Carples  against  the  John  Deere  Wagon  Com- 
pany. From  an  order  denying  a  motion  to  vacate  an  order  for  the 
examination  of  defendant,  it  appeals.    Modified  and  affirmed. 

Argued  before  INGRAHAM,  P.  J.,  and  CLARKE,  SCOTT, 
DOWLING,  and  HOTCHKISS,  JJ. 

Chas.  A.  Taussig,  of  New  York  City,  for  appellant 
William  O.  Gennert,  of  New  York  City,  for  respondent 

PER  CURIAM.  The  order  appealed  from  is  modified,  so  as  to  re- 
quire the  defendant,  a  corporation,  to  be  examined,  and  that  for  that 
purpose  Edward  E.  Parsonage,  as  general  manager,  secretary,  and 
director  thereof,  appear  and  be  examined. 

As  so  modified,  the  order  is  affirmed,  with  $10  costs  and  disburse- 
ments to  the  respondent. 

^B»For  other  etmm  Me  eame  ti^io  A  KST-NUMBBR  in  all  Key-Numbered  Direeto  4k  Indezee 
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McKBON  y.  SHERMAN  (two  cases). 

(Supreme  Court,  Appellate  Division,  First  Department    April  1,  1915.) 

Appeal  and  Ebbob  «=>564 — Sebvicb  of  Case — ^Monon  to  Extend  Time — Ju- 

BISDdCTION. 

An  application  for  an  order  to  extend  the  time  to  serve  the  case,  is  not 
within  the  jurisdiction  of  the  appellate  court,  hut  must  he  ;nade  at  Spe- 
cial Temu 

[Ed.  Note.— Pbr  other  cases,  see  Appeal  and  Error,  Cent  Dig.  ii  2501- 
2506,  2555-2559;   Dec.  Dig.  «=»564.] 

Actions  by  Wilhelmina  McKeon  and  by  Charles  C.  McKeon  against 
David  Sherman.  Judgments  for  defendant.  Motions  to  extend  time 
to  serve  case  on  appeal  denied. 

Argued  before  INGRAHAM,  P.  J.,  and  CLARKE,  SCOTT, 
DOWLING,  and  HOTCHKISS,  JJ. 

Harry  M.  Burr,  of  New  York  City,  for  the  motion. 
Nadal,  Jones  &  Mowtoh,  of  New  York  City,  opposed. 

PER  CURIAM.  An  application  for  an  order  to  extend  the  time  to 
serve  a  case  must  be  made  at  Special  Term,  as  that  question  is  entirely 
within  the  cognizance  of  the  Special  Term,  and  not  of  tfie  appellate 
court.  The  question  is  different  as  to  the  time  within  which  either  the 
printed  papers  or  the  briefs  must  be  filed.  The  objection  is  taken  by  the 
respondent  that  no  order  should  be  made  here  extending  the  plaintiffs* 
time  to  file  the  case. 

The  motions  are  therefore  denied,  without  costs,  and  without  preju- 
dice to  an  application  to  the  Special  Term. 


(88  Mlsa  Rep.  649) 

PEOPIiK:  ex  rel.  NEW  YORK  CENT.  &  H.  R.  R.  CX>.  ▼.  MEALT  et  B.U  City 

Assessors. 

PEOPLE  ex  rel.  TROT  UNION  R.  CO.  ▼.  SAME. 

(Supreme  Court,  Special  Term,  Albany  County.    January,  1915.) 

CoNSTrnrriowAL  Law  ^=»138 — Municipal  Cobporations  ^=^957 — ^Impaibicent 
or  Contracts— Assessment  of  Railroad  Pbopertt— Limitation  of 
Amount— Repeal  of  Statute— Value. 

Where,  by  an  af?reement  between  a  dty  and  a  railroad  corporation 
organized  under  Greneral  Railroad  Law  1850,  c.  140,  it  was  agreed  that 
the  city  council  should  Join  in  an  application  to  the  Legislature  that 
the  company  be  exempt  from  taxation,  on  an  amount  exceeding  its  capital 
Btock,  Laws  1853,  c.  462,  providing  that  the  railroad  property  should  be 
assessed  for  city  and  county  purposes  as  agreed  by  the  contract  to  which 
the  statute  referred,  was  based  on  no  consideration  passing  to  the  state, 
and  neither  made  the  state  a  party  to  the  contract  nor  created  a  new 
contract  between  the  state  and  the  railroad  company ;  and  hence  the  re- 
peal of  such  statute  by  Laws  1909,  c.  201,  was  not  In  contravention  of 
Const.  U.  S.  art.  1,  §  10,  subd.  1,  which  prohibits  the  enactment  of  any 
statute  impairing  the  obligation  of  contracts. 

[Ed.  Note. — ^For  other  cases,  see  Constitutional  Law,  Cent.  Dig.  Sf  303, 
408;  Dec  Dig.  €=>138;  Municipal  Corporations,  Cent  Dig.  U  2015-2022; 
Dec.  Dig.  <S=>957.] 
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Writs  of  certiorari  by  the  People,  on  the  relation  of  the  New  York 
Central  &  Hudson  River  Railroad  Company,  and  on  the  relation  of  the 
Troy  Union  Railroad  Company,  against  G.  Frank  Mealy  and  others,  as 
Assessors  of  the  City  of  Troy,  to  review  assessments  against  railroad 
properties.    Proceedings  dismissed,  and  writs  of  certiorari  quashed. 

Lewis  E.  Carr  and  William  L.  Visscher,  both  of  Albany,  for  re- 
lators. 

Charles  I.  Webster,  Corp.  Counsel,  of  Troy  (George  B.  Wellington, 
of  Troy,  of  counsel),  for  defendants. 

CHESTER,  J.  The  matters  under  these  writs  have  been  referred 
to  a  referee  to  take  evidence  and  to  report  the  same  to  the  court,  with 
his  findings  of  fact  and  conclusions  of  law.  The  evidence  has  been 
taken  and  the  report  made.  The  proceedings  have  come  on  for  de- 
termination upon  the  evidence  so  taken  and  the  report  so  made.  Both 
proceedings  have  been  heard  and  are  to  be  tried  together. 

The  assessments  brought  up  for  review  are  as  follows: 

''Troy  Union  Railroad  Co.,  Boston  and  Maine  Railroad  Co.,  Deleware  and 
Hudson  Railroad  Co.,  New  York  Central  and  Hudson  River  Railroad  Co. 

"The  lands  of  roadbed  and  adjacent  thereto  in  the  several  wards  of  the  city, 
with  rails,  superstructures,  depot  buildings  and  appurtenances,  being  all  the 
railroad  property  in  the  city  of  Troy,  located  between  Madison  St.  on  the 
«outh,  Hoosick  St,  on  the  north,  and  the  approach  of  the  Delaware  and  Hud- 
son Company's  bridge  on  the  west,  excepting  that  portion  assessed  as  fran- 
chises lying  in  public  streets. 

"(Valuation,  $1,000,000.)    (Real  property.) 

"Special  franchise,  1911.    $315,400.'' 

There  is  substantially  no  dispute  concerning  the  facts,  which  are, 
however,  somewhat  voluminous,  and  involve  to  a  considerable  extent 
the  history  of  all  the  railroads  entering  the  city  of  Troy  for  over  half 
a  century.  It  appears  that  prior  to  the  year  1851  four  railroads  had 
their  termini  in  that  city,  viz.,  the  Rensselaer  &  Saratoga,  the  Troy 
&  Boston,  the  Schenectady  &  Troy,  and  the  Troy  &  Greenbush.  The 
three  first  named  came  down  River  street,  discharging  and  receiving 
passengers  at  different  places — the  Rensselaer  &  Saratoga  at  the  Troy 
House,  the  Troy  &  Schenectady  at  the  foot  of  State  street,  and  the 
Troy  &  Boston  in  front  of  the  Mansion  House.  The  Troy  &  Green- 
bush  came  in  from  the  south,  having  its  terminus  at  the  junction  of 
Adams  and  River  streets.  The  cars  of  the  Rensselaer  &  Saratoga  and 
Troy  &  Schenectady  stopped  at  Green  Island,  and  were  drawn  over  the 
bridge  of  the  Rensselaer  &  Saratoga  and  down  River  street  to  their 
respective  termini  by  horses ;  those  of  the  Troy  &  Boston  were  drawn 
down  River  street  from  Hoosick  street  to  its  terminus  by  horses ;  those 
of  the  Troy  &  Greenbush  were  brought  up  to  its  terminus  by  horses. 
There  was  no  connection  between  the  four  roads,  except  that  the  three 
first  named  used  the  same  tracks  on  River  street  from  the  Rensselaer  & 
Saratoga  bridge  south  to  their  respective  termini.  This  being  the  situa- 
tion, negotiations  were  had  between  the  city  officials  and  representa- 
tives of  the  four  railroad  companies,  which  resulted  in  an  agreement 
between  them  which  bore  date  December  3,  1852,  under  which  the 
tracks  of  the  several  railroad  companies  were  to  be  taken  out  of  Riy- 
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er  street,  and  a  single  railroad  for  the  joint  use  of  the  four  companies 
was  to  be  built  on  a  new  line,  to  enter  a  union  passenger  station  on 
Sixth  avenue,  which  new  line  and  passenger  station  were  to  be  con- 
structed for  the  joint  use  of  the  four  companies,  who  could  thereup- 
on get  into  and  through  the  city  of  Troy  with  their  locomotives. 

The  Legislature  had  by  chapter  255  of  the  Laws  of  1851  passed  an 
act  to  authorize  the  city  of  Troy  and  certain  railroad  corporations  to 
subscribe  for  and  become  the  owners  of  stock  for  the  construction  of 
a  railroad  through  the  whole  or  some  portion  of  the  city.  That  law 
provided  that  the  city  of  Troy  and  the  several  railroad  corporations 
whose  roads  entered  the  city  might  subscribe  for  and  become  the  own- 
ers of  stock  in  a  railroad  corporation  to  be  formed  under  the  tWen 
General  Railroad  Law  (act  of  1850)  for  the  construction  of  a  railroad 
with  one  or  more  tracks  through  the  city.  Commissioners  were  ap- 
pointed to  locate  the  proposed  railroad,  subject  to  the  approval  of  the 
common  council.  The  act  also  provided  that  the  city  of  Troy  might 
borrow  upon  its  bonds  a  sum  not  exceeding  the  cost  of  the  construc- 
tion of  such  railroad,  and  that  the  city  was  to  be  indemnified  against 
payment  of  the  principal  and  interest  of  such  bonds  by  a  mortgage  to 
be  executed  by  such  proposed  corporation  on  the  railroad  to  be  con- 
structed, its  capital  stock  and  franchises,  and  by  guarantee  obligations 
of  the  several  railroad  corporations  authorized  to  subscribe  for  stock. 

Shortly  after  the  passage  of  the  above  law,  the  Troy  Union  Rail- 
road Company  was  organized  under  General  Railroad  Law  1850,  c.  140, 
by  filing  its  articles  of  association  on  July  31,  1851.  Its  capital  stock 
was  fixed  at  $30,000,  its  corporate  existence  limited  to  100  years,  and 
the  length  of  its  road  was  not  to  exceed  3  miles  through  the  city  of 
Troy.  The  agreement  of  December  3,  1852,  hereinbefore  mentioned. 
was  made  between  the  city  of  Troy,  the  Troy  Union  Railroad  Company, 
the  Rensselaer  &  Saratoga  Railroad  Company,  the  Schenectady  & 
Troy  Railroad  Company,  the  Troy  &  Boston  Railroad  Company,  and 
the  Hudson  River  Railroad  Company,  which  had  theretofore  leased  the 
Troy  &  Greenbush  Railroad.  It  is  not  necessary  to  refer  to  all  the  de- 
tails of  this  voluminous  agreement.  Reference  to  a  few  of  its  provi- 
sions, however,  is  essential.  By  its  terms  it  was  agreed  that  the  Troy 
Union  Railroad  Company  should  construct,  maintain,  and  operate  a 
railroad  in  the  city  of  Troy,  and  that  the  present  owners  of  the  stock 
of  that  company,  except  those  who  held  stock  for  the  purpose  of  mak- 
ing them  directors,  should  transfer  the  same  to  the  four  railroad  com- 
panies named,  in  order  that  each  might  have  an  equal  amount  of  the 
stock.  It  was  provided  that  the  city  of  Troy  should  issue  its  bonds  to 
enable  the  Troy  Union  Railroad  Company  to  build  the  road  and  passen- 
ger house,  and  that  such  Troy  Union  Railroad  Company  would  execute 
to  the  city  of  Troy  a  mortgage  to  secure  the  bonds,  and  that  the  four 
railroad  companies  would  indemnify  the  city  of  Troy  against  the  prin- 
cipal and  interest  of  such  bonds.  It  was  also  agreed  that  each  railroad 
company  should  be  permitted  to  use  the  railroad,  which  was  to  be  con- 
structed by  the  Troy  Union  Railroad  Company;  that  the  Rensselaer  & 
Saratoga  bridge  crossing  the  Hudson  river  might  be  used  by  the  dif- 
ferent railroad  companies,  but  that  the  bridge  was  to  remain  the  prop- 
erty of  the  Rensselaer  &  Saratoga  Railroad  Company;  that  th^  sev- 
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eral  railroad  companies  should  have  equal  rights  and  privileges  in  the 
track  and  passenger  house  of  the  Troy  Union  Railroad  Company ;  that 
each  constituent  company  should  be  entitled  to  have  three  directors  in 
the  Troy  Union  Railroad  Company ;  and  that  the  remaining  directors 
should  be  elected  by  unanimous  vote.  It  was  provided  in  section  21 
that  "the  stock  and  property  of  the  Troy  Union  Railroad  Company 
shall  belong  equally"  to  the  Rensselaer  &  Saratoga,  Schenectady  & 
Troy,  Hudson  River,  and  Troy  &  Boston  Companies,  subject  to  said 
mortgage  and  the  payment  of  said  bonds.    Section  17  is  as  follows : 

"17.  The  party  of  the  first  part  agrees  that  the  common  council  of  the  city 
of  Troy  shall  Join  in  an  application  to  the  Legislature  of  the  state  of  New 
York,  that  the  Troy  Union  Railroad  Company  be  exempt  from  taxation  upon 
an  amount  exceeding  the  present  amount  of  its  capital  stock,  and  that  no  tax 
shall  be  imposed  upon  the  Rensselaer  &  Saratoga  Railroad  €k>mpany  on  ac^ 
count  of  the  proposed  addition  to  the  said  bridge.  And  if  such  law  shall  not 
be  passed,  the  common  council  of  the  city  of  Troy  shall  refund  to  the  Troy 
Railroad  Company  an  amount  equal  to  the  city  taxes  imposed  on  the  Troy 
Union  Railroad  Company  for  any  valuation  exceeding  its  present  capital 
stock,  and  shall  also  refund  to  the  Rensselaer  &  Saratoga  Railroad  Company 
an  amount  equal  to  the  city  taxes  imposed  on  the  Rensselaer  &  Saratoga 
Railroad  Company  on  account  of  the  said  bridge  for  any  valuation  exceed- 
ing the  present  valuation." 

Thereafter  the  commissioners  named  in  the  act  of  1851  (chapter  255) 
located  the  line  of  the  proposed  new  railroad,  which  was  adopted  by 
the  Troy  Union  Railroad  Company  and  by  the  common  council  of  Troy. 
That  company  thereupon  purchased  the  necessary  lands,  taking  the 
title  thereto  in  its  own  name,  constructed  the  railroad,  and  erected  the 
passenger  house  at  a  total  cost  of  $707,000,  all  of  which  was  obtained 
from  the  sale  of  the  bonds  of  the  city  of  Troy,  which  were  secured  by 
the  mortgage  hereinbefore  mentioned.  The  Legislature,  by  chapter 
462  of  the  Laws  of  1853,  thereafter  passed  an  act  providing  for  the  tax- 
ation of  the  property  of  the  Union  Railroad  Company.  That  act  pro- 
vided that : 

"For  the  purposes  of  taxation  in  the  city  of  Troy,  and  in  the  county  of 
Rensselaer,  the  property  of  the  Troy  Union  Railroad  Company  shall  be  esti- 
mated and  assessed  (as  the  common  council  of  said  city  of  Troy,  by  Its  con- 
tract with  said  company,  dated  December  third,  eighteen  hundred  and  llfty- 
two,  agreed  that  the  same  should  be)  at  the  amount  of  the  capital  stock  of 
said  company,  and  no  more." 

It  appears  that  thereafter  these  four  railroad  companies,  or  some  of 
them,  made  default  in  paying  interest  upon  the  bonds,  and  that  in  1857 
the  city  of  Troy  commenced  an  action  to  foreclose  its  mortgage  and  en- 
force the  indemnity  agreements  of  the  four  companies.  To  that  action 
the  Troy  Union  Railroad  Company  and  the  four  other  railroad  com- 
panies were  parties.  The  action  was  settled  by  a  new  agreement,  which 
bears  date  July  1,  1858,  and  which  took  the  place  of  the  contract  of 
December  3,  1852.  It  was  recited  in  the  preamble  to  such  new  agree- 
ment that : 

"The  parties  hereto,  for  the  purpose  of  settling  the  matters  involved  in 
said  suit,  and  for  the  purpose  of  reforming  the  contract  entered  into  by  or 
on  behalf  of  the  above-named  parties  bearing  date  the  3d  day  of  December, 
1852,  adopt  this  instead  of  and  in  place  of  the  said  contract,  which  is  hereby 
annulled.** 


Digitized  by  VjOOQ  iC 


Sup.  Ct.)  PBOPU!  V.  IflBAIiT  439 

The  parties  to  the  new  agreement  were  the  city  of  Troy,  the  Union 
Railroad  Company,  the  Rensselaer  &  Saratoga  Railroad  Company,  the 
New  York  Central  Railroad  Company,  which  in  the  meantime  had 
leased  the  Schenectady  &  Troy  Railroad,  the  Hudson  River  Railroad 
Company,  and  the  Troy  &  Boston  Railroad  Company.  In  the  new  or 
reformed  contract  it  was  provided  that  the  Troy  Union  Railroad  Com- 
pany might  continue  to  operate  its  railroad  in  the  city  of  Troy  as  now 
located  and  constructed;  that  such  company  should  raise  by  monthly 
assessments  all  sums  necessary  to  pay  its  expenses  of  every  kind ;  that 
the  four  constituent  railroad  companies  should  each  pay  to  the  Troy 
Union  Railroad  Company,  monthly,  one-quarter  part  of  the  assess- 
ment ;  that  if  any  of  them  should  make  default  in  payment  of  the  as- 
sessment it  might  be  excluded  from  the  use  of  the  tracks  of  the  Troy 
Railroad  Company,  its  passenger  house,  and  other  property  until  pay- 
ment ;  and  that  each  of  the  four  constituent  companies  should  own  one: 
fourth  of  the  stock  of  the  Troy  Union  Railroad  Company,  and  have 
equal  rights  and  privileges  in  the  track,  passenger  house,  and  other 
property  of  the  Troy  Union  Railroad  Company.  Section  7  of  this  re- 
formed contract  is  as  follows: 

'*The  New  York  Central  Railroad  Company  and  the  Hudson  River  Rail- 
road Company  shaU  each  own  one-fourth  part,  and  the  Rensselaer  &  Sara- 
toga RaUroad  Company  and  the  Troy  &  Boston  Railroad  Company  shall  each 
own  one-fifth  part,  of  the  railroad,  passenger  house,  and  all  other  property, 
rights,  and  franchises  of  the  Troy  Union  Railroad  Company,  subject  to  the 
lien  of  the  mortgage  thereon  to  the  city  of  Troy." 

Section  11  of  said  reformed  contract  is  as  follows: 

•*The  party  of  the  first  part  (city  of  Troy)  agree  that  if  the  law  passed  by 
the  Legislature  of  the  state  of  New  Tork  June  24,  1853,  relative  to  the  taxa- 
tion of  the  property  of  the  Troy  Union  Railroad  Company  in  Troy,  shall  at 
any  time  be  repealed,  the  common  council  of  the  city  of  Troy  shall  Join  in 
an  application  to  the  Legislature  of  the  state  of  New  York  that  the  Troy 
Union  Railroad  Company  be  exempt  from  taxation  upon  an  amount  exceed- 
ing the  present  amount  of  Its  capital  stock,  and  that  no  tax  be  imposed  upon 
the  Rensselaer  &  Saratoga  Railroad  Company  on  account  of  the  proposed  ad- 
dition to  the  said  bridge,  and,  if  such  law  shall  not  be  passed,  the  common 
council  of  the  city  of  Troy  shall  refund  to  the  Troy  Union  Railroad  Company 
an  amount  equal  to  the  city  taxes  imposed  upon  the  Troy  Union  RaUroad 
Company  for  any  valuation  exceeding  its  present  capital  stock,  and  shall  also 
refund  to  the  Rensselaer  &  Saratoga  Railroad  Company  an  amount  equal 
to  the  city  taxes  imposed  on  the  Rensselaer  &  Saratoga  Railroad  Company 
on  account  of  the  said  bridges,  for  any  valuation  exceeding  the  present  val- 
uation." 

It  is  not  necessary  to  refer  to  the  other  provisions  of  the  new  con- 
tract. It  has  been  in  force  ever  since.  No  formal  deed  of  conveyance 
was  ever  executed  by  the  Troy  Union  Railroad  Company  conveying  the 
railroad,  the  passenger  station,  or  other  property  to  the  four  other  com- 
panies, or  either  one  of  them.  The  bonds  secured  by  the  mortgage  re- 
ferred to  have  all  been  paid,  and  the  mortgage  was  discharged  of  rec- 
ord July  26,  1901.  Subsequently  to  July  1,  1858,  the  New  York  Central 
Railroad  Company  and  the  Hudson  River  Railroad  Company  were  con- 
solidated, and  became  the  New  York  Central  &  Hudson  River  Railroad 
Company.    The  Troy  &  Boston  Railroad  Company  was  consolidated 
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with  the  Fitchburg  Railroad  Company,  and  the  consolidated  railroad 
was  leased  to  the  Boston  &  Maine  Railroad.  In  1871  the  Rensselaer  & 
Saratoga  Railroad  was  leased  to  the  Delaware  &  Hudson  Company. 

The  Troy  Union  Railroad  Company  still  maintains  its  corporate  ex- 
istence, and  its  capital  stock  still  remains  at  the  sum  of  $30,000.  It 
elects  its  board  of  directors  annually,  and  has  since  its  organization 
maintained  the  road  and  passenger  house  or  station,  keeping  them  in 
proper  repair,  and  has  rebuilt  the  station  three  times.  It  keeps  the  sta- 
tion property  insured  in  its  own  name,  employs  flagmen  and  gatemen 
in  different  parts  of  the  city,  has  erected  signal  towers,  and  employs 
signalmen  for  operating  them.  It  rents  parts  of  the  station  property 
not  required  for  the  common  business  of  the  several  companies  using 
the  same,  but  it  does  not  operate  and  never  has  operated  any  trains ; 
it  owns  no  locomotives,  passenger  cars,  freight  cars,  or  baggage  cars ; 
•it  carries  no  passengers  and  conducts  no  transportation  business ;  the 
men  employed  to  take  care  of  the  tracks,  and  the  flagmen  and  gatemen 
at  crossings,  are  paid  by  the  several  other  railroads  using  the  tracks,  in 
proportion  to  their  stock  ownership.  The  ticket  agents  who  sell  tickets 
for  the  several  roads  interested  make  direct  returns  to  their  respective 
companies,  and  the  Troy  Union  Railroad  gets  none  of  the  receipts  from 
such  sales.  The  Troy  Union  Railroad  Company  pays  no  dividends,  its 
receipts  and  disbursements  being  equal  each  year;  its  disbursements 
being  provided  for  by  a  pro  rata  assessment  made  upon  the  railroad 
companies  now  owning  its  stock.  When  the  passenger  house  or  station 
was  last  rebuilt,  it  was  paid  for  by  the  three  railroad  companies  owning 
its  stock.  The  New  York  Central  and  the  Hudson  River  Railroad 
Companies  having  been  consolidated,  the  New  York  Central  &  Hudson 
River  Railroad  Company  paid  one-half  of  such  expense,  the  Boston  & 
Maine  Railroad  Company  paid  one-quarter,  and  the  Delaware  &  Hud- 
son Company  paid  one-quarter. 

From  1858  to  1886  the  Troy  Union  Railroad  Company  was  assessed 
by  the  city  of  Troy  at  $30,000,  the  amount  of  its  capital  stock,  and  no 
more.  In  1886  and  1887  the  assessors  of  the  city  of  Troy  assessed  the 
Troy  Union  Railroad  Company  for  its  railroad,  passenger  station  and 
other  real  estate,  $783,984  in  each  year.  Those  assessments  were  re- 
viewed upon  writs  of  certiorari,  and  it  was  held  that  the  act  of  the 
Legislature  (chapter  462  of  the  Laws  of  1853)  was  valid  and  that  the 
assessments  were  erroneous.  People  ex  rel.  Troy  Union  R.  R.  Co.  v. 
Carter,  52  Hun,  458,  5  N.  Y.  Supp.  507,  affirmed  117  N.  Y.  625,  22  N. 
E.  1 128.  Thereafter  the  city  of  Troy  continued  the  assessment  at  $30,- 
000  through  the  year  1906.  In  1907  and  1908  and  1909  assessments 
for  the  property  in  question  were  made  against  all  four  railroad  com- 
panies, including  the  Troy  Union  Company,  at  a  higher  amount.  Pro- 
ceedings were  taken  to  review  these  assessments,  as  well  as  those  made 
by  the  state  board  of  tax  commissioners  upon  assessments  under  the 
Special  Franchise  Tax  Law,  but  these  proceedings  never  came  to  an 
adjudication;  they  having  been  argued  before  the  late  Justice  George 
H.  Fitts,  who  died  without  reaching  a  decision  upon  them.  In  1909  a 
settlement  of  all  the  proceedings  then  pending  was  made  on  the  basis 
of  paying  the  taxes  levied  on  the  assessments  of  1907,  1908,.  and  1909. 
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and  canceling  the  special  franchise  assessments  which  had  been  made 
from  1901  to  1909. 

In  1909,  by  chapter  201  of  the  Laws  of  that  year,  the  Legislature 
passed  an  act  repealing  chapter  462  of  the  Laws  of  1853,  which  was 
the  act  providing  for  the  taxation  of  the  property  of  the  Union  Rail- 
road Company.  The  claim  is  made  on  the  part  of  the  relators  here 
that  this  repealing  act  is  unconstitutional,  because  its  effect  was  the  im- 
pairment of  a  contract,  and  therefore  that  it  was  in  contravention  of 
subdivision  1  of  section  10  of  article  1  of  the  Constitution  of  the  Unit- 
ed States,  which  prohibits  the  passage  by  any  state  of  any  act  impairing 
the  obligation  of  a  contract.  It  is  also  claimed  by  the  relators  that  the 
assessment  in  question  is  invalid,  because  it  is  not  made  against  the 
Troy  Union  Railroad  Company  alone,  which  the  relators  claim  is  the 
owner  of  the  real  property  taxed.  The  referee  has  found  that  the  re- 
pealing act  is  constitutional  and  valid,  and  that  the  contract  of  July  1, 
1858,  was  not  in  legal  effect  a  deed  or  instrument  conveying  the  title  of 
the  Troy  Union  Railroad  Company  and  its  property  in  question  to  the 
relators,  or  any  of  the  several  other  railroad  companies.  He  reported 
in  favor  of  dismissing  the  petitions  and  quashing  the  writs  with  costs. 

The  position  of  the  relators  with  respect  to  the  constitutional  ques- 
tion involved  seems  to  be  that  by  reason  of  the  contract  of  Decem- 
ber 3,  1852,  the  city  of  Troy  obtained  substantial  benefits  from  the  sev- 
eral railroad  companies  by  eliminating  their  use  of  River  street  for 
their  roads  and  by  procuring  a  single  road  and  a  single  passenger  house 
for  the  common  use  of  all,  and  that  the  state,  by  passing  the  act  (chap- 
ter 462  of  the  Laws  of  1853)  authorizing  an  assessment  of  the  proper- 
ty of  the  Troy  Union  Railroad  Company  at  an  amount  equal  to  its 
capital  stock  of  $30,000  and  no  more,  became  a  party  ta  that  contract, 
and,  being  a  party,  it  was  without  power  under  the  federal  Constitution 
to  pass  the  repealing  act  (chapter  201  of  the  Laws  of  1909). 

It  is  conceded  that  the  city  of  Troy  had  no  power  to  make  an  effective 
agreement  exempting  property  from  taxation.  In  the  contract  of  1852 
that  principle  was  recognized,  and  the'  city  did  not  assume  to  so  agree ; 
but  it  did  not  agree  to  join  in  an  application  to  the  Legislature  for  the 
passage  of  a  law  which  would  permit  such  exemption.  The  city  kept 
its  agreement  in  that  respect,  and  joined  with  the  others  interested,  and 
procured  the  passage  of  the  law.  Before  it  was  passed,  however,  the 
Troy  Union  Railroad .  Company  had  been  fully  organized  under  the 
General  Law,  and  its  capital  had  been  furnished.  The  Troy  Union 
Railroad  Company  was  not  required  by  the  act  to  give  anything  or  to 
do  anything  for  the  state  as  a  consideration  for  the  exemption.  It  ap- 
pears very  clearly  that  the  act  was  wholly  voluntary,  and  based  upon 
no  consideration  whatever  passing  to  the  state.  Neither  was  the  state, 
in  form,  a  party  to  the  contract.  It  does  not  appear  to  me  that  by  the 
mere  passage  of  the  act  of  exemption,  made  at  the  request  of  the  par- 
ties to  the  contract,  the  state  made  itself  a  party  thereto.  It  merely 
yielded  its  assent  to  make  legal  that  which  the  parties  themselves 
could  not  legally  accomplish;  that  is,  the  exemption  of  very  con- 
siderable amounts  of  property  from  taxation.  If  the  state  was 
not  a  party  to  the  contract,  it  follows  as  a  matter  of  course  that  the  act 
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authorizing  the  exemption  cannot  be  deemed  to  create  a  contract  be- 
tween the  state  and  the  Troy  Union  Railroad  Company.  If  that  is  the 
correct  view  of  the  law,  the  act  creating  the  exemption  could  be  repeal- 
ed at  any  time. 

It  appears  that  the  contract  of  December  3,  1853,  was  expressly 
annulled  and  replaced  by  the  later  contract  of  July  1,  1858,  between  the 
city  of  Troy,  the  Troy  Union  Railroad  Company,  and  the  other  rail- 
road companies.  In  this  later  contract  it  was  expressly  recognized  by 
the  parties  that  the  Legislature  might  repeal  the  exemption  passed, 
because  it  is  there  stated  that,  if  that  law  should  "at  any  time  be  re- 
pealed," the  common  council  would  join  in  an  application  to  the  Legis- 
lature for  another  act  of  exemption  from  taxation  upon  an  amount 
exceeding  the  present  amount  of  its  capital  stock,  and  that  if  such 
law  should  not  be  passed  the  common  council  would  refund  to  the 
company  an  amount  equal  to  taxes  imposed  for  any  valuation  exceeding 
its  present  capital  stock.  That  agreement  to  apply  again  to  the  Legis- 
lature for  renewal  of  the  exemption  was  decided  to  be  illegal  and  ul- 
tra vires  by  the  trial  court  in  People  ex  rel.  Troy  Union  R.  R.  Co.  v. 
Carter,  supra,  although  this  principle  is  not  referred  to  in  the  publish- 
ed report  of  the  decision,  on  appeal,  but  it  is  contained  in  the  findings 
of  the  court  contained  in  the  printed  case  on  appeal,  which  forms  a 
part  of  the  record  now  before  the  court. 

If  by  any  sort  of  reasoning  it  can  be  claimed  that  the  exemption 
statute  of  1853  was  a  part  of  the  original  charter  of  the  Troy  Union 
Railroad  Company,  the  right  to  repeal  it  is  saved  by  the  provision  of 
article  8,  §  1,  of  the  New  York  state  Constitution  of  1846,  which 
provided  that  all  general  laws  and  special  acts  creating  corporations 
passed  pursuant  to  that  section  of  the  Constitution  may  be  altered  from 
time  to  time  or  repealed.  But,  as  I  view  it,  the  exemption  statute  can- 
not fairly  be  regarded  as  a  part  of  the  original  charter  for  the  reason 
that  the  Troy  Union  Railroad  Company  was  chartered  under  the  gen- 
eral law.  The  state  by  the  repealing  act  has  not  assumed  to  change  or 
alter  any  provision  of  the  charter  of  the  Troy  Union  Railroad  Compa- 
ny, It  merely  repealed  the  act  granting  the  exemption,  and  if,  as  I 
think,  it  was  not  a  party  to  the  contract  between  the  city  and  the  rail- 
way companies,  and  its  act  in  granting  the  exemption  was  simply  a 
gratuitous  or  voluntary  one  made  at  the  request  of  the  parties,  there  is 
no  constitutional  prohibition  of  its  right  to  repeal  the  act.  This  view, 
I  think,  is  amply  sustained  by  the  authorities.    ' 

In  Tucker  v.  Ferguson,  89  U.  S.  (22  Wall.)  527,  22  L.  Ed.  805,  it  was 
held  that  an  act  of  the  Legislature  exempting  the  property  of  a  rail- 
road from  taxation  is  not  a  "contract"  to  exempt  it  unless  there  be  a 
consideration  for  the  act ;  that  an  agreement  where  there  is  no  consid- 
eration is  void ;  that  it  was  the  promise  of  a  gratuity,  spontaneously 
made,  which  may  be  kept,  changed,  or  recalled  at  pleasure ;  and  that 
this  rule  of  law  applies  to  the  agreements  of  states,  made  without 
consideration,  as  well  as  to  those  made  by  individuals. 

In  West  Wisconsin  R,  Co.  v.  Supervisors,  93  U.  S.  (3  Otto)  596. 
23  L.  Ed.  814,  the  Legislature  of  Wisconsin  passed  an  act  providing 
that  all  the  lands  of  the  railroad  company  should  be  exempt  from 
taxation  for  10  years.     Later  the  exemption  from  taxation  was  ex- 
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tended  for  a  period  of  10  years.  Thereafter  the  Legislature  enacted 
that  certain  lands  of  the  company  should  be  liable  to  taxation,  the 
same  as  other  real  estate.  After  the  levying  of  a  tax,  its  validity  was 
questioned  by  the  railroad,  and  the  court  held,  following  the  prin- 
ciple of  the  Tucker  Case,  above  cited,  that  the  exemptions  in  question 
were  gratuities  offered  by  the  state,  without  any  element  of  a  contract, 
and  that  there  was  no  assurance  or  intimation  that  they  were  intended 
to  be  irrevocable,  or  that  the  laws  in  question  should  not  be  at  all  times 
subject  to  modification  or  repeal  in  like  manner  as  other  legislation. 
The  validity  of  the  tax  was  therefore  upheld. 

In  Rector,  etc.,  of  Christ  Church  v.  County  of  Philadelphia,  65  U.  S. 
(24  How.)  300,  16  L.  Ed.  602,  the  Legislature  of  Pennsylvania  had 
passed  an  act  declaring : 

**That  the  real  property,  including  ground  rents,  now  belonging  •  •  • 
to  Christ  Church  Hospital,  in  the  city  of  Philadelphia,  so  long  as  the  same 
shall  continue  to  belong  to  the  said  hospital,  shall  be  and  remain  free  from 

taxes." 

Later  the  Legislature  passed  a  law  which  subjected  the  ground  rents 
to  taxation.  The  Supreme  Court  of  Pennsylvania  sustained  the  validi- 
ty of  the  latter  act.  The  case  was  then  taken  by  writ  of  error  to  the 
United  States  Supreme  Court,  where  it  was  insisted  that  the  act  of  ex- 
emption was  a  contract  in  perpetuity,  and  was  protected  by  the  contract 
clause  of  the  federal  Constitution ;  but  that  court  unanimously  affirmed 
the  judgment  of  the  Supreme  Court  of  the  state,  and  held  that  the  ex- 
emption was  contained  in  an  act  which  required  the  imposition  of  no 
service  or  duty  or  other  remunerative  condition  on  the  corporation,  that 
it  was  simply  in  the  nature  of  a  privilege,  and  that  the  act  creating  the 
exemption  might  be  revoked  at  the  pleasure  of  the  sovereign. 

The  case  last  cited  was  followed  in  People  ex  rel.  Davies  v.  Com- 
missioners of  Taxes,  47  N.  Y.  501,  where  it  was  held  that  the  provi- 
sions of  chapter  257  of  the  Laws  of  1822,  which  enacted  that  no  proper- 
ty of  the  Society  of  the  New  York  Hospital  should  be  subject  to  be 
taxed  by  virtue  of  any  law  of  this  state,  did  not  constitute  a  contract, 
but  was  a  spontaneous  concession  of  the  Legislature,  not  connected 
with  any  service  or  duty  imposed  upon  the  corporation,  and  that  it  was 
therefore  subject  to  modification  or  repeal. 

I  am  unable  to  agree  with  the  contention  of  the  defendants  that  by 
reason  of  the  contracts  of  1852  and  1858  the  title  to  the  property 
against  which  the  assessment  in  question  has  been  made  has  passed 
from  the  Troy  Union  Railroad  Company  to  the  several  other  railroad 
companies  who  own  its  stock.  It  appears  that  the  title  to  the  real  es- 
tate which  was  procured  for  the  building  of  the  road  was  taken  in  the 
name  of  the  Troy  Union  Railroad  Company.  Its  passenger  house  or 
station  has  been  and  is  insured  in  its  name.  It  has  done  many  acts,  by 
way  of  making  leases  and  otherwise,  inconsistent  with  the  idea  that  the 
other  railways  own  the  fee  of  the  property  in  question.  The  claim 
that  the  title  has  passed  to  the  other  railways  is  based  largely  upon 
statements  made  in  the  two  contracts ;  for  instance,  in  the  contract  of 
1852  it  is  stated  that  "the  stock  and  property  of  the  Troy  Union  Rail- 
road Company  shall  belong  equally"  to  the  several  other  railroads  sub- 
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iect  to  the  mortgage,  and  in  the  new  contract  of  1858  it  is  provided  the 
New  York  Central  and  Hudson  River  Companies  "shall  each  own  one- 
fourth  part"  and  the  Rensselaer  &  Saratoga  and  Troy  &  Boston  Com- 
panies "shall  each  own  one-fifth  part"  of  the  railroad,  passenger  house, 
and  all  other  property,  rights,  and  franchises  of  the  Troy  Union  Rail- 
road Company,  subject  to  the  lien  of  the  mortgage  thereon  to  the  city 
of  Troy.  Neither  of  these  contracts  was  in  the  form  of  a  deed  of  con- 
veyance, and  the  property  was  not  described,  except  in  this  general 
way,  and  they  are  not,  in  my  judgment,  sufficient  to  pass  the  fee.  I 
think,  however,  that  they  are  sufficient  to  pass  a  taxable  interest  in  the 
real  estate.  It  is  unimportant  to  determine  just  what  that  interest  is, 
whether  it  is  a  lease  in  perpetuity  of  the  freehold,  or  whether  it  is  a 
qualified  fee  or  otherwise.  Whatever  it  is,  it  is  a  freehold  estate.  It 
is  clear  that  the  entire  beneficial  use  and  enjoyment  in  this  real  estate 
is  in  the  relators  and  the  other  railroads  concerned,  and  that  such  bene- 
ficial use  and  enjoyment  is  an  interest  in  realty,  and  an  interest  which 
is  subject  to  taxation. 

The  Tax  Law  (Laws  1909,  c.  62 ;  Consol.  Laws,  c.  60),  in  subdivision 
3  of  section  2,  defines  the  terms  "land,"  "real  estate,"  and  "real  proper- 
ty," in  language  broad  enough  to  include  the  property  in  question,  anfl 
section  3  of  the  Tax  Law  provides  that  "all  real  property  within  the 
state  *  *  *  is  taxable  unless  exempt  from  taxation  by  law.'' 
The  right  given  by  the  Troy  Union  Railroad  Company  to  these  railway 
companies  to  use  the  property  in  question  perpetually  is  an  estate  in 
lands,  and,  being  so,  it  is  an  estate  that  is  taxable,  without  regard  to  the 
question  as  to  where  the  technical  legal  title  in  fee  simple  absolute 
may  be. 

The  Troy  Union  Railroad  Company  is  a  railroad  corporation  in  name 
only,  and  the  constituent  companies  are  occupying  and  using,  without 
any  restrictions  whatever,  the  property  in  question  under  what  may 
fairly  be  regarded  as  a  perpetual  lease  thereof,  if  riot  an  estate  of  a 
higher  character.  That  being  so,  I  am  inclined  to  the  view  of  the  coun- 
sel for  the  defendants  that  the  form  of  the  assessment  in  this  case  must 
be  sustained,  because,  if  the  Troy  Union  Railroad  Company  is  the  sole 
owner  and  has  the  sole  taxable  title  to  the  properties  in  question,  it  does 
not  invalidate  the  assessment  against  it  by  adding  the  names  of  others 
as  owners,  so  long  as  the  identity  of  the  property  is  established.  The 
assessment  is  aimed  to  reach  the  real  estate,  and  is  in  rem,  and  not  in 
personam.  The  assessment  in  the  form  it  is  made  in  this  case  would 
appear  to  be  saved  by  the  provision  of  the  charter 'of  the  city  of  Trov 
that : 

''No  assessment  hereafter  made  In  said  city  shall  be  held  to  be  inyaUd  be- 
cause the  same  may  be  made  out,  in  terms,  against  ♦  ♦  ♦  a  company 
•  ♦  ♦  in  whom  is  the  record,  though  not  the  actual,  title  to  the  property, 
or  for  any  cause  arising  through  ignorance  or  mistake  as  to  the  name  of  the 
owner  or  owners  of  the  property  assessed,  whether  an  individual  or  a  cor- 
poration, provided  that  such  property  is  sufficiently  described  on  the  assess- 
ment rolls  to  identify  and  indicate  the  particular  property  which  it  wad  in- 
tended to  assess."    Laws  1892,  c.  670,  tit.  7,  §  1. 

Then  there  is  a  provision  in  section  9  of  the  Tax  Law,  as  amended 
by  chapter  315  of  the  Laws  of  1911,  that: 
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"Real  property  shall  be  assessed  In  the  tax  district  in  which  it  Is  situate. 
In  all  cases  the  assessment  shall  be  deemed  as  against  the  real  property  it- 
self, and  the  property  Itself  shall  be  holden  and  liable  to  sale  for  any  tar 
levied  upon  It" 

I  agree,  therefore,  with  all  the  conclusions  of  the  learned  referee, 
and  will  adopt  his  findings,  his  refusals  to  find,  and  his  report,  that  the 
petitions  in  each  case  should  be  dismissed  and  the  writ  of  certiorari 
quashed,  with  costs. 

Ordered  accordingly. 


PEOPLE  V.  FUCHS. 

(Supreme  Court,  Appellate  Division,  Second  Department    March  26. 1915.) 

L  GaiMiNAL  Law  «=»88— Infebiob  Courts — New  York  City — Jurisdiction 
— "Exclusive." 

A  magistrate  or  Magistrate's  Court  of  the  City  of  New  York  has  no 
Jurisdiction  to  tir  a  charge  for  Sabbath  breaking,  by  Penal  Law  (ConsoL 
Laws,  c.  40)  S  2142,  declared  a  misdemeanor ;  Laws  1910,  c.  659,  relative 
to  the  administration  of  the  criminal  law  by  the  Inferior  courts  of  that 
city  (by  section  31),  declaring  that  the  Court  of  Special  Sessions  shall 
have,  in  the  first  instance,  "exclusive'*  Jurisdiction  of  all  charges  of  mis- 
demeanor committed  in  the  city,  prevailing  over  earlier  statutes,  and  ''ex- 
elusive"  precluding  coexistence  of  Jurisdiction  In  other  courts  of  equal 
grade. 

[Ed.  Note.~Por  other  cases,  see  Criminal  Law,  Cent  Dig.  f  127 ;  Dec. 
Dig.  «=»88. 

For  other  definitions,  see  Words  and  Phrases,  First  and  Second  Series, 
Ezclnsive.] 

2.  Sunday  ^=»2 — Sabbath  Breaking — ^Misdemeanor — Power  or  Legisla- 
ture. 

Though  Sabbath  breaking  is  essentially  rather  against  police  regula- 
tions than  a  crime,  the  Legislature  has  power  to  declare  it  a  misdemeanor^ 
as  is  done  by  Penal  Law,  §  2142. 

[Ed.  Note.— For  other  cases,  see  Sunday,  Cent  Dig.  §  2 ;  Dec.  Dig.  «=»2.] 

# 

Appeal  from  Kings  County  Court. 

David  Fuchs  was  convicted  of  Sabbath  breaking  by  a  city  magistrate. 
From  a  judgment  of  the  County  Court,  affirming  his  conviction,  he  ap- 
peals.   Reversed. 

Argued  before  JENKS,  P.  J.,  and  THOMAS,  STAPLETON, 
RICH,  and  PUTNAM,  JJ. 

Rufus  L.  Perry,  of  Brooklyn  (Matthew  W.  Carmel,  of  Brooklyn,  on 
the  brief),  for  appellant. 

Harry  G.  Anderson,  Asst.  Dist.  Atty.,  of  Brooklyn  (James  C.  Crop- 
sey,  Dist.  Atty.,  of  Brooklyn,  on  the  brief),  for  the  People. 

JENKS,  P.  J.  [1]  The  appellant  challenges  the  jurisdiction  of  a 
city  magistrate  of  the  city  of  New  York  to  try  him  for  a  violation  of  a 
statute  relating  to  the  Sabbath,  in  that  he  did  work  neither  necessary 
nor  charitable  on  Sunday.  Article  192  of  the  Penal  Law.  The  appel- 
lant's single  contention  is  that,  as  the  Court  of  Special  Sessions  of  said 
city  has  in  the  first  instance  exclusive  jurisdiction  to  hear  and  determine 
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all  charges  of  misdemeanor  in  the  city  of  New  York,  except  libel  (sec- 
tion 31,  c.  659,  Laws  of  1910),  and  as  this  offense  is  a  misdemeanor 
(section  2142  of  said  article  192),  the  city  magfistrate  was  without  juris- 
diction. I  neither  overlook  nor  disregard  Matter  of  Erbe,  13  Misc. 
Rep.  404,  35  N.  Y.  Supp.  102,  and  Steinert  v.  Sobey,  14  App.  Div.  505, 
44  N.  Y.  Supp.  146,  which  may  be  considered  in  view  of  the  fact  that 
the  powers  of  a  justice  of  the  peace  in  the  premises  seem  to  be  continu- 
ed to  a  city  magistrate  of  said  city.  See  chapter  70,  Laws  of  1801 ; 
chapter  27,  Laws  of  1804;  chapter  139,  Laws  of  1807;  chapter  315, 
Laws  of  1844,  §  4;  chapter  153,  §  7,  Laws  of  1848;  chapter  538,  §  1. 
Laws  of  1873 ;  chapter  601,  §  3,  Laws  of  1895 ;  chapter  378,  §  1396, 
Laws  of  1897 ;  and  chapter  659,  §  72,  Laws  of  1910. 

But  I  think  that  the  authority  of  those  decisions  cannot  dispose  of  this 
appeal,  in  view  of  the  enactment  of  the  said  chapter  659  of  the  Laws  of 
1910.    This  statute  is  entitled : 

"An  act  In  relation  to  the  Inferior  courts  of  criminal  Jurisdiction  in  the  city 
of  New  York,  defining  their  powers  and  Jurisdiction  and  providing  for  their 
officers." 

Thus  it  purports  to  be  and  it  is  a  statutory  scheme  relative  to  the  ad- 
ministration of  the  criminal  law  by  these  so-called  inferior  courts  of 
that  city.  It  prescribes  and  defines  the  jurisdiction  and  the  procedure 
of  the  Court  of  Special  Sessions  (article  3),  and  of  the  City  Magistrates* 
Court,  and  of  the  city  magistrates  (article  5,  especially  section  72). 
Section  31  specifically  provides,  as  to  the  Court  of  Special  Sessions  : 

"The  court  shaU  have  in  the  first  instance  exclusive  Jurisdiction  to  hear 
and  determine  all  charges  of  misdemeanor  committed  within  the  city  of  New 
York,  except  charges  of  UbeL" 

"Exclusive"  precludes  the  idea  of  coexistence.  Trustees  of  Exempt 
Firemen's  Fund  y.  Roome,  93  N.  Y.  at  328,  45  Am.  Rep.  217.  And 
"exclusive  jurisdiction,"  as  thus  used  in  this  statute,  means  that  the 
Court  of  Special  Sessions  in  the  first  instance  has  jurisdiction  to  hear 
and  to  determine  all  charges  of  misdemeanor,  to  the  excfusion  of  any 
other  court  or  officer  of  the  same  grade.  State  v.  Jones,  73  Me.  280, 
directly  in  point.  See,  too.  People  v.  McCarthy,  168  N.  Y.  549,  61  N. 
E.  899,  and  Com.  v.  O'Connell,  8  Gray  (Mass.)  466,  467. 

This  statute,  enacted  subsequent  to  the  enactment  of  the,  Penal  Code, 
the  Code  of  Criminal  Procedure,  and  the  Penal  Law,  is  of  equal  digni- 
ty. I  think  that  it  limits  the  purview  of  the  decisions  in  Matter  of  Erbe 
and  Steinert  v.  Sobey,  supra,  and  that  neither  a  city  magistrate  nor  a 
City  Magistrate's  Court  in  the  city  of  New  York  has  jurisdiction  to 
hear  and  to  determine  any  charge  of  misdemeanor,  except  when  spe- 
cifically empowered  so  to  do.  In  fine,  the  specific  statute  prevails  over 
earlier  statutes,  which,  perforce  of  general  provisions,  would  otherwise 
apply,  and  to  the  extent  of  an  implied  repeal  thereof  so  far  as  the  city 
of  New  York  is  concerned.  See  Gassenheimer  v.  Dist.  of  Columbia,  6 
App.  Cas.  (D.  C.)  108;  Brown  v.  United  States,  171  U.  S.  631,  19  Sup. 
Ct.  56,  43  L.  Ed.  312;  Lewis'  Sutherland  on  Statutory  Construction, 
§§  249-260;  Endlich  on  Interpretation  of  Statutes,  §§  200,  216,  217, 
223 ;  Hoey  v.  Gilroy,  129  N.  Y.  132,  29  N.  E.  85 ;  Wormser  v.  Brown, 
149  N.  Y.  163,  43  N.  E.  524;  Matter  of  Murray  Hill  Bank,  153  N.  Y. 
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199-211,  47  N.  E.  298;  People  v.  Gold  &  Stock  Telegraph  Co.,  98  N. 
Y.  67. 

It  is  to  be  noted  that  this  case  neither  presents  the  clash  of  provisions 
in  the  same  statute,  nor  even  the  conflict  of  specific  provisions  in  differ- 
ent statutes,  but  the  application  of  provisions  of  general  statutes  which 
by  construction  in  pari  materia  (Matter  of  Erbe,  supra,  fS  Misc.  Rep. 
at  page  407,  35  N.  Y.  Supp.  102)  were  held  to  apply  to  justices  of  the 
peace,  whose  powers  are  found  as  now  vested  in  city  magistrates  by 
general  expressions  of  continuance  articulated  in  many  statutes.  And 
it  is  to  be  noted,  also,  that  in  the  said  statute  of  1910  the  jurisdiction 
conferred  upon  Courts  of  Special  Sessions  is  not  even  limited  by  the 
words  "except  as  otherwise  provided  in  this  title,*'  which  appeared  in  the 
similar  statute  construed  in  People  v.  McCarthy,  supra.  If  the  Legis- 
lature intended  to  confer  jurisdiction  upon  the  city  magistrates  or  City 
Magistrates'  Courts,  there  appears  in  the  premises  no  good  reason  why 
it  should  not  have  followed  the  form  used  as  to  other  offenses ;  i.  e., 
affirmative  declaration.  For,  not  only  did  tfie  Legislature  specifically 
except  libel  in  section  31,  but  in  the  same  section  it  provides : 

'•The  court  sliall,  however,  be  divested  of  jurisdiction  to  proceed  with  the 
hearing  and  determination  of  any  charge  of  misdemeanor  in  either  of  the  fol- 
lowing cases." 

And  one  of  those  cases  is  the  violation  of  the  Motor  Vehicle  Law, 
and  another  the  violation  of  any  law  for  the  prevention  of  cruelty  to 
animals — ^both  minor  offenses.  See,  too,  section  72.  And  there  are  a 
number  of  minor  offenses  which,  although  misdemeanors,  are  specifical- 
ly committed  to  the  jurisdiction  of  a  magistrate  or  his  court.  Section 
95,  Id.;  chapter  659,  Laws  of  1910;  chapter  464,  Laws  of  1914. 

There  may  be  found  good  reasons  why  the  provisions  of  the  Revised 
Statutes  relative  to  summary  proceedings  before  justices  of  the  peace 
relative  to  Sunday  laws  should  not  be  repealed.  Justices  of  the  peace 
are  constitutional  officers  provided  for  throughout  the  state.  Section 
17,  art.  6,  of  the  Constitution.  See,  too,  Town  Law  (chapter  63,  Laws 
of  1909  [Consol.  Laws,  c.  62])  §  103;  Village  Law  (chapter  64,  Laws 
of  1909  [Consol.  Laws,  c.  64])  art.  7.  And  therefore  in  more  sparsely 
settled  parts  of  the  state  it  seems  entirely  wise  that  there  should  be 
some  officer  who  could  deal  summarily  with  such  an  offense  as  Sabbath 
breaking. 

[2]  Although  the  offense  is  essentially  rather  against  police  regula- 
tions than  a  crime  (Steinert  v.  Sobey,  supra ;  People  ex  rel.  Burke  v. 
Fox,  205  N.  Y.  490,  99  N.  E.  147),  and  although  it  may  be  said  that  it 
is  somewhat  inconsistent  with  the  general  provisions  of  section  2  of 
the  Penal  Law  to  constitute  an  act,  which  is  not  a  crime,  a  misdemean- 
or, nevertheless  the  fact  is  that  the  Legislature  has  seen  fit  to  thus  con- 
stitute it.  Section  2142,  Penal  Law.  It  had  the  power  so  to  do  as  to 
any  act  committed  or  omitted  in  violation  of  the  public  law  forbidding 
or  commanding  it  (Com.  v.  R.  I.  Sherman  Manuf.  Co.,  189  Mass.  76, 
75  N.  E.  71,  4  Ann.  Cas.  268),  and  this  power  can  be  limited  by  the  Con- 
stitution only  (People  v.  West,  106  N.  Y.  at  page  295,  12  N.  E.  610,  60 
Am.  Rep.  452). 

I  think  that  the  judgment  must  be  reversed.    All  concur. 
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<88  Misc.  Bep; 

DIME  SAVINGS  BANK  OF  BROOKLYN  v.  BUTLER  et.aL 

(Supreme  Court,  Special  Term,  New  York  County.    January»  1915.) 

1.  Quieting  Title  ^=s»34 — ^Action  to  Detebhine  Advebsb  Claim — Petition — 

Sufficiency  Against  Dehubbeb — Easements. 

Where  the  complaint,  in  au  action  brought  under  Code  Civ.  Proc.  SS 
1638,  1639,  to  determine  defendant's  claim  to  a  negative  easement,  or  in- 
terest In  the  nature  of  an  easement,  after  alleging  that  plaintiff  was  the 
owner  of  the  fee,  that  it  became  possessed  of  same  through  foreclosure 
sale,  and  that  for  one  year  next  preceding  the  action  it  had  been  in  pos- 
session, further  alleged  that  defendants  "unjustly"  made  claim  to  an 
easement,  or  interest  in  the  nature  of  an  casement,  in  plaintiff's  real  prop- 
erty, such  claim  being  that  neither  plaintiff  nor  its  successors  nor  as- 
signee could  erect  buildings  on  the  premises,  except  as  described  in  the 
complaint,  it  was  not  subject  to  a  demurrer  for  failure  to  state  a  cause 
of  action ;  the  allegations  that  defendants*  claim  was  unjust  being  suffi- 
cient to  comply  with  the  requirements  of  the  statute. 

[Ed.  Note.— For  other  cases,  see  Quieting  Title,  Cent  Dig.  f§  69,  71, 
72,  76,  77 ;    Dec.  Dig.  <©=»34.] 

2.  Quieting  Title   ♦=>21— Detebmination   op  Advebsb  Claims — Right  of 

Action. 

An  unjust  claim  to  an  easement  in  realty  owned  by  plaintiff,  must  be 
adverse  to  his  ownership,  in  order  to  give  him  a  right  of  action  under 
Code  Civ.  Proc.  §  1638,  to  compel  a  determination  of  the  claim. 

[Ed.  Note.— For  other  cases,  see  Quieting  Title,  Cent  Dig.  f§  51-53; 
Dec.  Dig.  <8=»21.] 

Action  by  the  Dime  Savings  Bank  of  Brooklyn  against  Louise  C. 
Butler  and  others.     Demurrers  to  complaint  overruled. 

Dykman,  Oeland  &  Kuhn  and  Edgar  M.  CuUen,  all  of  Brooklyn, 
for  plaintiff. 

Gordon  Knox  Bell,  of  New  York  City,  for  defendant  Bell. 

Butler,  Brown,  Wyckoff  &  Campbell,  of  New  York  City,  for  de- 
fendant Butler. 

Anderson  &  Anderson,  of  New  York  City,  for  defendant  Brewster. 

Geller,  Rolston  &  Horan,  of  New  York  City,  for  defendant  Farm- 
ers' Loan  &  Trust  Co. 

Samuel  Hoff,  of  New  York  City,  for  defendant  Liebman. 

Kurzman  &  Frankenheimer,  of  New  York  City,  for  defendants 
Kaskell  and  others. 

COHALAN,  J.  [1]  Plaintiff  brings  this  action  to  determine  the 
claim  of  the  defendants  to  a  negative  easement,  or  interest  in  the  na- 
ture of  an  easement,  in  the  premises  at  the  southeast  corner  of  Madi- 
son avenue  and  Seventy-Second  street,  in  the  borough  of  Manhattan. 
The  complaint  is  framed  under  the  provisions  of  sections  1638  and 
1639  of  the  Code  of  Civil  Procedure.  The  material  allegations  there- 
in are :  That  the  plaintiff  is  the  owner  in  fee  of  the  premises  in  ques- 
tion, that  it  became  possessed  of  them  through  a  judgment  and  sale 
in  a  foreclosure  action,  and  that  for  one  year  next  preceding  the  action 
it  has  been  in  possession  of  them.  The  plaintiff  then  alleges  in  para- 
graphs fifth  and  sixth  of  the  complaint  that  the  defendants  unjustly 
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make  claim  to  an  easement,  or  interest  in  the  nature  of  an  easement, 
in  the  real  property  of  the  plaintiff ;  such  claim  being  that  neither  the 
plaintiff  nor  its  successors  nor  assigns  can  erect  buildings  on  the 
premises,  except  as  described  in  paragraph  sixth  of  the  complaint. 
The  defendants  respectively  demur  to  the  complaint  on  the  ground 
that  it  does  not  state  facts  sufficient  to  constitute  a  cause  of  action. 

The  action  is  novel  and  far-reaching  in  its  scope.  It  proposes  by 
one  fell  swoop  to  forever  determine  rights  arising  out  of  restrictive 
covenants  in  all  real  property  within  the  block  bounded  by  Madison 
avenue,  Seventy-First  street,  Park  avenue,  and  Seventy-Second  street. 
However,  I  am  of  opinion  that  there  is  sufficient  precedent  to  sustain 
the  form  and  the  substance  of  the  complaint.  St.  Stephen's  Church 
v.  Church  of  the  Transfiguration,  201  N.  Y.  1,  94  N.  E.  191,  Ann.  Cas. 
1912A,  760. 

The  objections  to  the  complaint  may  be  summarized  as  follows: 

(1)  That  the  claims  of  the  defendant  are  not  adverse  to  the  plaintiff; 

(2)  that  in  an  action  under  sections  1638  and  1639  of  the  Code  the 
existence  of  a  restrictive  covenant  cannot  be  determined;  and  (3) 
that  insufficient  facts  are  set  forth  in  the  complaint  to  show  that  the 
defendants  unjustly  claim  an  interest,  easement,  or  incumbrance  in 
the  plaintiff's  property. 

[2]  An  analysis  of  the  complaint  disposes  of  the  first  objection. 
It  alleges  in  brief  that  the  plaintiff  is  the  owner  in  fee  of  the  land, 
that  the  defendants  unjustly  claim  an  easement^  and  that  the  claim  is 
unjust.  The  term  "adverse"  is  used  in  section  1638  of  the  Code,  and 
the  above  allegations  comply  with  the  requirements  of  section  1639. 
An  unjust  claim  to  an  easement  in  real  estate  owned  by  another  must 
be  adverse  to  the  ownership  of  such  an  owner. 

The  second  objection  proceeds  apparently  upon  the  theory  that  a 
restrictive  covenant  cannot  create  an  easement.  The  case  of  Trus- 
tees of  Columbia  College  v.  Lynch,  -70  N.  Y.  440,  26  Am.  Rep.  615, 
authoritatively  disposes  of  this  contention  in  these  words : 

"The  right  sought  to  be  enforced  here  is  an  easement,  or,  as  it  is  sometimes 
called,  an  'amenity,'  and  consists  in  restraining  the  owner  from  doing  that 
with,  and  upon,  his  property  which,  but  for  the  grant  or  covenant,  he  might 
lawfully  have  done,  and  hence  is  called  a  negative  easement,  as  distinguished 
from  that  class  of  easements  which  compels  the  owner  to  suffer  something  to 
be  done  upon  his  property  by  another.  Wash,  on  Easements,  5.  Easements 
of  all  kinds  may  be  created  and  exist  in  favor  of  any  third  person,  irrespective 
of  any  privity  of  estate,"  etc. 

If  a  property  right  in  an  owner  is  limited,  of  necessity  that  lim- 
itation takes  frgm  that  owner  a  property  right,  which  is  lodged  in 
somebody  else.  It  follows  that  that  somebody  else  has  an  easement, 
or  an  interest  in  the  nature  of  an  easement,  in  the  property.  The  al- 
legations in  the  complaint  that  the  defendants*  claim  is  unjust  con>- 
ply  sufficiently  with  the  requirements  of  the  Code.  No  further  plead- 
ing in  this  respect  is  needed.  King  v.  Townshend,  78  Hun,  380,  29 
N.  Y.  Supp.  1«1 ;  Ford  v.  Belmont,  69  N.  Y.  567;  Merritt  v.  Smith, 
50  App.  Div.  349,  63  N.  Y.  Supp.  1068;  Vanderveer  Crossings  v. 
Rapalje,  133  App.  Div.  203,  117  N.  Y.  Supp.  485. 

There  is  nothing  revolutionary  about  this  form  of  relief.    It  is  a 
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Statutory  action,  which  the  Code  authorizes  in  order  to  detcrmii 
speedily  any  claim  or  claims  to  real  estate.  It  is  highly  desirable  an 
to  the  interest  of  all  owners  of  property  in  this  particular  neighbo 
hood  that  questions  of  easements  and  incumbrances  shall  be  pressc 
for  determination  in  just  such  an  action.  The  locality  must  soow 
or  later  succumb  to  change  in  the  type  and  character  of  buildings  i 
be  erected  there.  The  policy  the  statute  is  designed  to  promote 
beneficial  and  enlightened,  and  it  should  be  enforced  so  as  to  favi 
an  action  of  this  kind.  Seneca  Nation  of  Indians  v.  Appleby,  H 
N.  Y.  318,  89  N.  E.  835;  Bogert  v.  City  of  Elizabeth,  27  N.  J.  E 
568;  St.  Stephen's  Church  v.  Church  of  the  Transfiguration,  supr; 
Long  Island  R.  R.  Co,  v.  Garvey,  159  N.  Y.  334,  54  N.  E.  60. 

The  demurrers  are  overruled,  with  leave  to  the  defendants  to  scr 
answers  within  20  days  on  payment  of  costs. 

Demurrers  overruled. 


TEBRYBERKT  v.  LEHIGH  VALLEY  E.  CO. 

(Supreme  Court,  Special  Term,  Niagara  County..  March  29,  1915.) 

Trial  ^=>3 — Issues— Trial  of  Separate  Issues. 

Under  Code  Civ.  Proc.  f  973,  declaring  that  the  court  may  in  its  d1 
cretion  order  one  issue  to  be  tried  before  trial  of  others,  a  motion  in 
personal  injury  action  for  a  separate  trial  on  the  issue  of  release  is  ii 
properly  refused,  where  there  was  a  substantial  issue,  and  it  appean 
that  defendant's  claim  of  release  would  be  supported  by  evidence. 
[Ed.  Note.— For  other  cases,  see  Trial,  Cent  Dig.  ||  6»  7;    Dec  Dj 

Action  by  Frank  A.  Terryberry  against  the  Lehigh  Valley  Ra 
road  Company.  Defendant  moves  on  the  pleadings  for  a  separa 
trial  of  a  single  issue.    Motion  to  stand  over. 

Thomas  R.  Wheeler,  of  Buffalo,  for  the  motion, 
J.  Frank  Smith,  of  Lockport,  opposed. 

POUND,  J.  This  is  an  action  for  personal  injuries.  Defenda 
pleads,  inter  alia,  a  release.  Plaintiff  replies,  by  order  of  the  coui 
that  no  release  was  executed  by  him  as  such.  Defendant  moves,  u; 
der  Code  Civ.  Proc.  §  973,  for  a  trial  of  said  issue  separately,  pri( 
to  any  trial  of  the  other  issues  in  the  case. 

The  practice  of  granting  orders  for  separate  trials  in  such  cases  h; 
been  upheld  as  constitutional  by  the  Court  of  Appeals.  Smith 
Western  Pacific  R.  Co.,  144  App.  Div.  180,  128  N.  Y.  Supp.  96 
affirmed  203  N.  Y.  499,  96  N.  E.  1106,  40  L.  R.  A.  (N.  S.)  137,  An 
Cas.  191 3B,  264.  Orders  denying  motions  for  separate  trials  ha^ 
been  reversed  in  the  First  and  Second  departments,  although  the  Co( 
section  says  "the  court  in  its  discretion*'  may  make  such  orders.  Pen 
berton  v.  McAdoo,  149  App.  Div.  20,  133  N.  Y.  Supp.  627;  Warn( 
V.  Star  Co.,  162  App.  Div.  458,  147  N.  Y.  Supp.  803.  In  the  czj 
last  cited,  as  in  this,  the  issue  was  the  validity  of  a  release  of  claii 
for  personal  injuries. 
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the  conclusion  seiems  inevitable  that  it  iis  held  in  substance  in  the 
cases  cited,  supra,  to  be  an  abuse  of  discretion  to  refuse  to  grant  a 
separate  trial  in  a  case  where  it  appears  that  the  issue,  if  determined 
adversely  to  the  defendant,  will  end  the.  litigation  and  render  a  trial 
of  the  merits  unnecessary,  and  the  plea  has  a  reasonable  basis  on  which 
to  rest,  is  not  interposed  for  delay,  and  does  not  involve  a  trial  of  the 
merits  (Smith  v.  Western  Pacific  Ry.  Co.,  supra);  but  I  am  of  the 
opinion  that,  in  the  discretion  of  the  court,  it  should  appear  in  this 
case  by  affidavits  (1)  that  there  is  a  substantial  question  of  fact,  not 
a  mere  issue  on  the  pleadings,  and  (2)  that  defendant's  claim  that 
the  release  was  signed  by  plaintiff  with  full  knowledge  of  its  contents 
and  purpose  will  be  supported  by  evidence. 

Under  Code  Civ.  Proc.  §  768,  let  the  motion  stand  over  until  April 
10th.  Defendant  may  pay  $10  and  serve  affidavits  on  or  before  April 
3d.  Answering  affidavits,  if  any,  to  be  served  on  or  before  April  7, 
1915. 


(S8  Mise.  Rep.  714) 

ELIAS  y.  COLEMAN  &  KRAI7SE. 

(City  Court  of  New  York,  Special  Term.    January,  1915.) 

1.  Evidence  ^=>265 — Relief  fbom  Admissions. 

In  action  for  goods  sold,  where  adn^lssions  as  to  delivery  receipts  rd- 
oeived  in  evidence  were  made  and  acted  on  in  reliance  on  the  court*s 
statement  that  they  were  only  for  the  purposes  of  the  then  pending  trial, 
on  another  trial  a  motioi^  to  he  relieved  therefrom  should  be  granted, 
and  if  it  be  determined  that  they  were  not  so  received,  they  were  gratui- 
tous, incorrect,  inadvertent,  or  based  on  a  misunderstanding  of  counsel, 
and  should  be  excluded. 

[Ed.  Note.— For  other  cases,  see  Evidence,  Cent  Dig.  f§  1029-1050; 
Dec.  Dig.  «=s>265.] 

2.  Courts  ^=»189 — Citt  CouRr— Pboobdxjbb — Relief  fbom  Admissions — ^Ref- 

BBENCS. 

Where  such  motion  comes  before  the  Special  Term  and  is  referred  to 
the  trial  Justice,  and  necessitates  the  determination  of  facts  within  his 
personal  recollection,  he  may  decline  the  reference  and  return  the  mo- 
tion to  the  Special  Term. 

I  Ed.  Note.— For  other  cases,  see  Courts,  Cent.  Dig.  If  409,  412,  413, 
429,  458;   Dec  Dig.  <9=»189.] 

Action  by  Joseph  EHas  against  Coleman  &  Krause.  On  motion  by 
defendant  to  be  relieved  from  certain  admissions  made  as  to  delivery 
receipts  received  in  evidence  on  the  trial.  Motion  returned  to  Special 
Term. 

See,  also,  150  N.  Y.  Supp.  92. 

Lawrence  H.  Sanders,  of  New  York  City  (Arthur  B.  Hyman,  of 
New  York  City,  of  counsel),  for  appellant. 
Warren  McConihe,  of  New  York  City,  for  respondent 

LA  FETRA,  J.  [1]  This  is  a  motion  by  defendant  to  be  relieved 
from  certain  admissions  made  as  to  delivery  receipts  received  in  evi- 
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dence  upon  the  trial  of  this  action  on  Friday,  February  9,  1912.  The 
cause  was  placed  on  the  calendar  in  Part  II  as  one  to  be  tried  within 
two  hours.  Before  impaneling  the  jury  at  20  minutes  to  11  in  the 
morning,  upon  inquiry,  the  court  was  informed  by  plaintiff  he  would 
occupy  about  10  minutes  in  presenting  his  prima  fade  case.  The  de- 
fendant stated  he  had  23  or  more  witnesses ;  that  the  testimony  of  each 
witness  would  take  but  little  time ;  that,  although  he  thought  the  action 
could  not  be  tried  within  two  hours,  he  was  anxious  to  expedite  it,  as 
he  intended  to  leave  on  the  afternoon  train  that  he  might  spend  the  fol- 
lowing Monday — Lincoln's  Birthday — with  his  family  at  Atlantic  City. 
The  court  suggested  from  the  array  of  witnesses  the  possibility  of 
counsel  agreeing  to  return  the  cause  to  the  general  calendar.  Suffice  it 
to  say  the  trial  was  continued  until  about  20  minutes  after  3  o'clock  in 
the  afternoon,  when  plaintiff's  complaint  was  dismissed. 

The  action  was  to  recover  upon  a  combined  oral  and  written  contract 
to  glaze  sash  for  double-hung  windows  for  a  large  office  building  down- 
town. In  the  upper  sash  there  was  to  be  rough  wire  glass,  and  in  the 
lower  polished  plate  wire  glass.  There  were  to  be  124  polished  plate 
and  246  rough  wire  lights  of  varying  sizes.  Sashes  were  to  be  deliver- 
ed to  the  plaintiff  and  returned  to  the  defendant  glazed.  The  plaintiff 
claimed  he  had  substantially,  but  not  entirely,  performed  the  contract, 
and  sought  to  recover  the  contract  price.  He  was  the  first  witness 
called,  and  counsel  attempted  to  make  out  a  prima  facie  case  from  the 
mouth  of  the  witness,  although  he  had  no  present  recollection  of  the 
details,  as  the  work  was  being  performed,  and  the  sashes  as  glazed 
were  being  returned,  by  his  employes.  In  this  he  ran  counter  to  well- 
founded  legal  objections  in  behalf  of  defendant  to  the  many  questions 
propounded.  He  then  sought  to  have  the  witness  refresh  his  recollec- 
tion, first,  from  the  written  contract.  Exhibit  A,  and,  failing  in  this, 
from  the  bill  of  particulars  in  the  action.  Instead  of  the  witness*  recol- 
lection being  refreshed  as  to  the  sashes  glazed  and  those  returned,  it 
became  apparent  he  was  reading  the  contents  of  the  papers.  All  the 
while  there  was  a  persistent  effort  to  argue  upon  each  question  pro- 
pounded to  such  an  extent  as  to  call  forth  the  admonition  of  the  court. 
The  result  was  the  trial  became  protracted,  and  some  testimony  as  to 
details  was  elicited  from  the  witness  without  objection  from  defend- 
ant. Finally  plaintiff  offered  for  evidence  receipts  which  purported  to 
show  the  return  of  certain  glazed  sash.  The  receipts  called  for  173 
single  sash  glazed  with  rough  wire  glass,  S3  rough  wire  lights,  115  sin- 
gle sash  glazed  with  polished  plate  wire  glass,  and  9  polished  plate 
wire  lights.  There  were  interlineations  and  erasures  in  many  receipts. 
Plaintiff's  efforts  were  met  with  like  objections,  and  the  colloquy  be- 
tween counsel  continued. 

The  court  suggested  from  time  to  time  there  must  be  something  for 
the  purpose  of  the  trial  that  counsel  could  agree  upon.  Finally  the 
court  advised  counsel  for  the  purposes  of  the  trial  only  they  must 
agree,  or  it  would  hold  them  strictly  to  the  two-hour  rule  or  sit  for  the 
entire  day,  according  to  its  determination  as  to  where  the  fault  was. 
Thereupon  the  defendant's  counsel  hastily  consulted  with  persons 
about  him  and  with  plaintiff's  counsel,  and  the  receipts  were  rapidly 
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offered  and  allowed  in  evidence — some  qualified  as  to  details  in  the  re- 
ceipts, others,  as  far  as  the  records  of  the  two  appeals  show,  absolute 
and  unqualified,  but  all  unquestionably  acted  upon  by  the  defendant  be- 
cause of  the  court's  direction  to  agree  upon  the  admission  of  the  re- 
ceipts only  for  the  purposes  of  that  trial.  From  the  evidence  it  seem- 
ed impossible  to  determine  whether  the  rough  wire  lights  had  been  in- 
serted in  all  upper  sash  and  polished  wire  glass  in  all  lower  and  in  the 
varying  sizes  as  called  for  by  the  contract.  The  contract  called  for 
lights  of  varying  sizes,  whereas  the  receipts  called  in  some  instances 
for  sash,  in  others  for  lights,  without  a  description  of  sizes  to  identify 
the  glass  with  the  contract.  It  also  appeared  a  strike  developed.  Plain- 
tiff's shops  were  practically  closed,  whereupon,  under  some  agreement 
not  clearly  shown,  defendant's  employes  assistj?d  the  plaintiff.  For 
these  and  other  reasons  the  complaint  was  dismissed.  An  appeal  was 
taken  and  a  reversal  had.  137  N.  Y.  Supp.  883.  The  cause  was  re- 
tried before  ;ne.  The  plaintiflf  again  offered  the  receipts,  and  claimed 
the  prior  admissions  were  absolute  and  unqualified.  The  court  on  mo- 
tion relieved  the  defendant  therefrom.  The  complaint  was  again  dis- 
missed, an  appeal  had  and  the  dismissal  reversed.    150  N.  Y.  Supp.  92. 

This  present  motion  now  comes  before  Special  Term  for  relief  from 
the  admissions  and  has  been  referred  to  me.  The  records  on  appeal  do 
not  contain  the  colloquy  which  took  place  prior  to  the  admission  of  the 
receipts  on  the  first  trial.  I  have  asked  for  the  stenographic  notes  to 
refresh  my  recollection,  but  learn  they  have  been  destroyed  through 
lapse  of  time.  The  admissions  were  made  and  acted  upon  in  reliance 
on  the  court's  statement  that  they  were  only  for  the  purposes  of  the 
then  pending  trial.  Even  if  it  should  be  determined  to  the  contrary, 
the  admissions  were  gratuitous,  did  not  speak  the  truth,  were  inadvert- 
ent, or  based  upon  the  attorney's  misunderstanding,  and  the  n^otion 
should  be  granted.  Donovan  v.  Twist,  119  App.  Div.  734,  104  N.  Y. 
Supp.  1 ;  Calvet-Rogniat  v.  Mercantile  Trust  Co.,  46  Misc.  Rep.  20, 
93  N.  Y.  Supp.  241 ;  Ins.  Co.  of  Pennsylvania  v.  Telfair,  45  App.  Div. 
564,  61  N.  Y.  Supp.  322. 

[2]  As  it  necessitates  the  determination  of  facts  within  my  personal 
recollection,  I  decline  the  reference,  and  respectfully  return  the  motion 
to  the  Special  Term. 

Ordered  accordingly. 
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WILLIAMS  V.  FRANK  LEVY,  Inc.,  et  aL 

(City  Court  of  New  York,  Special  Term.    January  13,  1915.) 

L  Dismissal  and  Nonsuit  ^=»36 — Voluntabt — Conditions — Disguetion  of 
Court. 

A  party  has  the  right  as  a  matter  of  course  to  discontinue  an  action  at 
law,  but  on  such  terms  as  the  court  in  its  discretion  may  impose. 

[Ed.  Note.— For  other  cases,  see  Dismissal  and  Nonsuit,  Cent  Dig.  {{ 
70,  71,  74;    Dec.  Dig.  «=>36.] 

2.  Dismissal  and  Nonsuit  ^=»36 — Voluntaby — Conditions — ^Discbbtion  or 

Court. 

A  receiver  of  a  national  bank,  who  sues  the  maker  and  indorser  of  a 
note,  may  not  discontinue  without  terms  as  to  the  indorser,  pleading  as 
a  set-ofiP  bis  deposit  in  the  bank  at  the  time  of  the  receiver's  appoint- 
ment, though  the  Comptroller  of  the  Currency  has  instructed  receivers 
not  to  allow  set-offs  to  Indorsers  as  the  state  and  federal  decisions  have 
established  the  right  of  set-off. 

[Ed.  Note. — For  other  cases,  see  Dismissal  and  Nonsuit,'  Cent  Dig,  U 
70,  71,  74;   Dec.  Dig.  <8=s>36.] 

3.  Banks  and  Bankino  ^==>235 — National  Banks — OmcERS — Comptroller 

OF  Currency. 

The  Comptroller  of  the  Currency  must  take  notice  of  and  be  governed 
by  the  decisions  of  the  courts,  particularly  of  the  federal  courts. 

[Ed.  Note.— For  other  cases,  see  Banks  and  Banking,  Cent  Dig.  §|  879- 
887;    Dec.  Dig.  <&»235.] 

4.  Dismissal  and  Nonsuit  ^=s>36 — Voluntary — Issues. 

Where  the  receiver  of  a  national  bank,  suing  the  maker  and  indorser 
of  a  note,  moved  for  a  discontinuance  as  to  the  indorser,  pleading  as  a 
set-off  his  deposit  In  the  bank,  the  court,  allowing  the  discontinuance, 
could  not  direct  an  allowance  of  the  set-off,  because  that  would  be  eqaiv&- 
lent  to  an  adjudication  of  the  issues  summarily. 

[Ed.  Note. — For  other  cases,  see  Dismissal  and  Nonsuit,  Cent  Dig.  8§ 
70,  71,  74;   Dec.  Dig.  <&»36.] 

Action  by  Christopher  L.  Williams,  as  receiver  of  the  First  Na- 
tional Bank  of  Bayonne,  against  Frank  Levy,  Incorporated,  and  an- 
other. Motion  to  discontinue  as  to  defendant  Frank  Levy,  a  natural 
person,  conditionally  granted. 

Barber,  Watson  &  Gibboney,  of  New  York  City  (George  ^l.  Burditt, 
of  New  York  City,  of  counsel),  for  the  motion. 
Jacob  I.  Berman,  of  New  York  City,  opposed. 

ALLEN,  J.  This  action  was  commenced  by  the  plaintiflf,  as  the 
receiver  of  the  First  National  Bank  of  Bayonne,  to  recover  upon  a 
promissory  note  made  by  the  defendant  Frank  Levy,  Incorporated, 
and  indorsed  by  the  defendant  Frank  Levy,  a  natural  person,  and  by 
him  discounted  at  the  bank  and  held  by  it  at  the  time  of  its  insolvency. 
At  the  time  of  the  appointment  of  the  receiver  the  defendant  Frank 
Levy  had  on  deposit  an  amount  in  excess  of  the  amount  of  the  note, 
and  he  in  his  answer  asked  to  have  this  credit  balance  set  oflf  against 
his  liability  as  indorser  upon  the  note.  Having  become  satisfied  that 
the  defendant  Frank  Levy  is  entitled  to  this  set-off,  the  plaintiff  now 
asks  leave  to  discontinue  the  action  as  against  the  defendant  Frank 
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Levy,  and  because  of  what  the  plaintiff  believed  to  be  the  uncertainty 
of  the  law  applicable  to  the  question  of  the  set-off  he  asks  to  be  per- 
mitted to  discontiJiue  without  costs. 

[1,2]  A  party  cannot  be  compelled  to  pursue  a  legal  remedy  against 
his  will,  and  the  plaintiff  has  the  right,  as  a  matter  of  course,  to  dis- 
continue the  action  if  he  so  desires.  Valentine  v.  Valentine,  134  App. 
Div.  664,  119  N.  Y.  Supp.  426.  So  the  only  question  is  the  terms 
upon  which  he  may  be  permitted  to  discontinue.  If  at  the  time  the 
action  was  commenced  there  had  been  no  adjudication  as  to  the  right 
of  an  indorser  to  have  his  credit  balance  set  off  against  his  liability 
as  an  indorser  of  commercial  paper  in  the  hands  of  an  insolvent  bank, 
or  if  at  that  time  the  law  had  been  unsettled  upon  the  subject,  I  should 
consider  it  proper  to  grant  leave  to  discontinue  this  action  without 
the  imposition  of  terms ;  but  I  scarcely  think  this  the  case.  At  the 
time  the  action  was  commenced  it  had  been  decided  in  both  the  state 
and  federal  courts  that  such  a  set-off  might  be  had.  Yardley  v. 
Clothier  (C.  C.)  49  Fed.  337,  affirmed  51  Fed.  506,  2  C.  C.  A.  349, 
17  L.  R.  A.  462;  In  re  Shultz  (D.  C.)  132  Fed.  573;  Building  &  Eng. 
Co.  v.  Northern  Bank,  206  N.  Y.  400,  99  N.  E.  1044.  See,  also,  Scott 
V.  Armstrong,  146  U.  S.  499,  13  Sup.  Ct.  148,  36  L.  Ed.  1059.  In 
Curtis  V.  Davidson,  164  App.  Div.  597,  150  N.  Y.  Supp.  305,  decided 
since  the  commencement  of  this  action,  wherein  the  right  of  set-off 
to  an  indorser  was  upheld,  which  the  plaintiff  conceived  to  be  new 
law,  the  court  consequently  only  confirmed  previous  decisions. 

While  the  court  may  permit  an  action  at  law  to  be  discontinued 
without  imposing  costs  (Susman  v.  Dangler,  95  App.  Div.  158,  88 
N.  Y.  Supp.  527;  De  Barante  v.  Deyermond,  41  N.  Y.  355),  I  feel 
that  it  would  bef  an  abuse  of  judicial  discretion  to  do  so  in  this  case. 
The  plaintiff  has  put  the  defendant  to  the  expense  of  defending  an 
action  in  which  he  concedes  he  cannot  recover,  and  it  is  only  just 
to  the  defendant  that  he  be  allowed  a  moderate  sum  by  way  of  costs 
in  reimbursement  of  this  expense. 

[3]  The  fact  that  the  Comptroller  of  the  Currency  instructed  receiv- 
ers of  national  banks  not  to  allow  set-offs  to  indorsers,  while  ample 
justification  to  the  plaintiff  and  to  his  attorneys  for  the  course  which 
he  and  they  have  pursued,  is  no  answer  to  the  defendant,  who  has 
been  put  to  the  trouble  and  expense  of  defending  unnecessary  litiga- 
tion. It  is  the  duty  of  the  Comptroller  of  the  Currency,  as  well  as  of 
other  persons,  to  take  notice  of  and  be  governed  by  the  decisions  of 
the  courts,  particularly  of  the  federal  courts. 

[4]  The  defendant  objects  to  the  plaintiff  being  allowed  to  dis- 
continue at  all,  or,  if  the  leave  be  granted,  that  it  only  be  upon  condi- 
tion that  the  set-off  be  allowed ;  but,  of  course,  that  is  an  untenable 
proposition,  since  it  would  in  effect  be  equivalent  to  an  adjudication 
of  the  issues  summarily.  The  plaintiff  may  accordingly  discontinue 
this  action  upon  payment  of  the  taxable  costs  to  date. 

Order  entered. 
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(89  Misc.  Rep   622) 

NEWMAN  V.  BASGH. 

(City  Court  of  New  Tork,  Trial  Term.    March,  1916.) 

1.  Judgment  ^==>829 — Consular  Coubts— Effect  in  State  Courts. 

Rev.  St  U.  S.  §§  4083-4130  (U.  S.  Comp.  St  1913,  §S  7033-7676),  which 
provide  for  consular  courts  in  China,  and  which  were  enacted  to  ef- 
fectuate the  provisions  of  the  treaty  with  that  country  (8  Stat  597),  are 
controlling  upon  the  state  courts  under  (}onst  U.  S.  art  6^  I  2,  making 
all  treaties  the  supreme  law  of  the  land  and  binding  upon  the  Judges  of 
the  states,  notwithstanding  anything  to  the  contrary  in  the  provisions  of 
the  Constitution  or  laws  of  the  states  and  the  Judgments  of  those  courts 
are  entitled  to  the  same  effect  within  the  state  as  the  Judgments  of  any 
oher  federal  courts  outside  the  state  of  their  location. 

[Ed.  Note.— For  other  cases,  see  Judgm^t,  Cent  Dig.  Sf  1510-1515; 
Dec.  Dig.  «==>829.J 

2.  Judgment  ^=s>S29 — Consular  Courts — ^Bfubot  in  State  Courts. 

Under  Rev.  St  U.  S.  §  916  (U.  S.  Comp.  St  1913,  f  1540),  providing  that 
any  party  who  recovers  a  judgment  in  a  United  States  court  is  entitled 
to  the  same  remedies  to  secure  the  enforcement  thereof  as  are  now  pro- 
vided in  like  causes  by  the  law  of  the  state  in  which  the  court  is  held, 
a  judgment  of  the  Consular  Court  of  China  may  be  sued  upon  in  courts 
of  New  York. 

[Ed.  Note.~For  other  cases,  see  Judgment,  C!ent  Dig.  f|  1510-1515; 
Dec.  Dig.  <©=>829.1 

3.  Judgment  ^=s>829 — Consular  Courts — ^Effect  in  State  Courts. 

A  Judgment  of  the  Consular  Court  of  China  is  entitled,  under  the 
United  States  Constitution,  to  full  faith  and  credit  in  the  courts  of  every 
state. 

[Ed.  Note.-~For  other  cases,  see  Judgment,  Ont.  Dig.  U  1510-1515; 
Dec.  Dig.  «=»829.] 

4.  Judgment  ^s:»910 — AonoN  on  Foreign  Judgment — ^Limitation — "Court 

OF  Record." 

The  United  States  Consular  Court  of  China,  which  has  general  civil 
and  criminal  Jurisdiction,  and  whose  pleadings  and  determinations  are  en- 
rolled, is  a  court  of  record,  though  not -expressly  declared  so  by  statute, 
since  a  "court  of  record*'  is  one  whose  acts  are  enrolled,  so  that  by  bare 
inspection  the  record  establishes  itself,  and  an  action  on  the  Judgments 
of  that  court  is  barred  in  20  years,  under  Code  Civ.  Proc  |  376,  and  not 
in  6  years,  under  Code  Civ.  Proc.  S  382,  subd.  7. 

[Ed.  Note.— For  other  cases,  see  Judgment  Cent  Dig.  f!  1732-1737; 
Dec  Dig.  <&s>910. 

For  other  definitions,  see  Words  and  Phrases,  First  and  Second  Series, 
Court  of  Record.] 

5.  Ambassadors  and  Consuls  ^=>6 — Consular  Courts — Referees. 

Under  the  statute  requiring  the  consuls  to  encourage  litigants  before 
them  to  submit  their  controversies  to  referees,  a  Judgment  of  the  Con- 
sular Court  of  China,  entered  upon  the  report  of  a  single  referee,  is  valid, 
since  the  use  of  the  plural  In  the  statute  does  not  deprive  the  consul  of 
Jurisdiction  where  there  is  only  one  referee. 

[Ed.  Note. — For  other  cases,  see  Ambassadors  and  Consuls,  Cent  Dig. 
f§  16-20;   Dec.  Dig.  <S=>6.] 

Action  by  Martha  K.  Newman  against  Louis  Basch.    Judgment  di- 
rected for  plaintiff. 

Henry  S.  Dottenheim,  of  New  York  City,  for  plaintiff, 
Henry  Brill,  of  New  York  City,  for  defendant. 

^=:»For  other  cases  see  same  topic  A  KBY-NUMBBR  in  all  Key-Numbered  DigeeU  ft  Indexes 
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McAVOY,  J.  An  issue  of  novel  impression  is  raised  by  the  plead- 
ings in  this  action.  The  declaration  is  upon  an  alleged  judgment  of 
the  United  States  Consulate  General  of  Shanghai,  China.  The  plea  is 
that  the  judgment  was  not  duly  given  or  rendered. 

Consuls  Irnve  anciently  been  the  repositories  of  quasi  judicial  func- 
tions. As  representatives  of  the  variform  populations  of  the  me- 
diaeval Italian  city  republics  it  was  by  custom  and  usage  the  rule  to  re- 
fer to  them  the  settlement  of  differences  in  commercial  matters  between 
citizens  of  their  national  sovereignty,  and  ultimately  criminal  causes 
involving  persons  of  the  same  nationality  committed  within  the  quar- 
ter of  the  city  where  their  nationals  were  accustomed  to  resort  were 
tried  and  punished  under  and  according  to  foteign  or  exterritorial 
authority.  In  1199  A.  D.  the  Emperor  Alexius  III  issued  a  chrysobu- 
lum  of  privileges  conceded  to  the  Venetians  in  Greece  o£  exterritorial 
character  which  granted  to  the  Venetians  right  of  trial  of  criminal 
and  civil  causes  before  their  local  representatives  at  Constantinople. 
In  1304  A.  D.  Emperor  Andronicus  II  granted  a  privilegium  aurea 
bulla  nostra  munitum  declaring  the  rights  and  jurisdiction  of  the  re- 
public of  Genoa  within  his  realm.  The  Genoese  were  to  be  subject 
only  to  the  jurisdiction  of  their  national  authorities  in  the  Byzantine 
capital.  No  injury  was  to  remain  unpunished,  no  right  unenforced, 
whether  of  or  against  Greek  or  Genoese,  in  these  Genoese  consular 
courts.  See  Monumenta  Patriae  Historiae,  Liber  Jurium  Reipub- 
licae  Genuensis,  vol.  2,  p.  440.  The  consuls  of  the  city  of  Marseilles 
were  granted  jurisdiction  over  their  fellow  citizens  at  Tyre  and  Acre. 
The  Venetian  consul  at  Tyre  bound  himself  by  oath  "to  render  justice 
according  to  the  customs  of  the  port,"  and  if  these  were  not  of  a  de- 
terminative character,  then  upon  principles  of  natural  justice.  See 
Merchants'  Rights  under  the  Crusaders,  Hinckley,  p.  4.  From  1154 
A.  D.  to  1445  A.  D.  the  Italian  city  republics  of  Pisa,  Genoa,  Venice, 
and  Florence  secured  capitula  or  treaties  governing  their  subjects' 
rights  and  privileges  in  many  of  the  sovereign  cities  among  the  Med- 
iterranean, in  Egypt,  and  abutting  the  Barbary  Coasts.  Subsequent 
to  the  diminution  of  influence  of  the  Italian  republics  is  observed  the 
rise  of  influence  of  France  in  affairs  in  the  Levant,  which  is  continu- 
ous to  our  own  day.  And  it  is  said  by  celebrated  writers  on  diplomatic 
and  consular  subjects  that  the  capitulations  of  modern  treaties  differ  lit- 
tle from  those  obtained  by  Francis  I  from  the  Sultan  Suleiman  in 
1535  A.  D.  This  was  the  first  of  the  capitulations  obtained  by  a  great 
European  power  from  the  Ottoman  Porte.  Hinckley's  American  Con- 
sular Jurisdiction,  p.  10. 

[1]  The  United  States  early  began  the  attempt  to  secure  these  ex- 
territorial rights  for  its  citizens  resident  abroad,  and  concluded  its 
first  treaty  of  this  character  in  1787  with  Morocco,  but  the  earliest 
act  of  our  Congress  relating  to  American  consular  jurisdiction  in  the 
Orient  is  an  act  of  August  11,  1848  (9  Statutes  at  Large,  p.  276,  c.  150). 
In  its  report  proposing  the  adoption  of  the  bill  the  Senate  judiciary 
committee  stated  that  it  was  necessary  to  the  execution  of  the  treaty  oi 
capitulation  with  China  of  1844  (8  Stat.  597).  This  treaty  provided 
(article  25) : 
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"All  qnestions  In  regard  to  rights,  whether  of  property  or  person,  arising 
between  citizens  of  the  United  States  In  China,  shall  be  subject  to  the  juris- 
diction and  regulated  by  the  authorities  of  their  own  government;  and  all 
controversies  occurring  in  China  between  citizens  of  the  United  States  and 
the  subjects  of  any  other  government  shall  be  regulated  by  the  treaties  ex- 
isting between  the  United  States  and  such  governments,  respectively,  with- 
out interference  on  the  part  of  China." 

Following  this  the  act  of  June  22,  1860  (12  Statutes  at  Large,  72,  c 
179),  was  passed  in  order  to  effectuate  and  carry  out  the  capitulations 
in  the  new  treaties  with  China,  Japan,  and  Siam.  The  second  treaty 
with  China  was  ratified  June  18,  1858  (12  Stat.  1023),  and  again  bound 
the  contracting  nation^  by  article  27,  which  is  in  the  very  words  here- 
tofore quoted  from  the  treaty  of  1844,  the  former  and  the  latter  trea- 
ties and  the  act  of  July  1,  1870  (16  Statutes  at  Large,  183,  c.  194), 
comprising  the  basic  law  governing  the  erection  and  constitution  of 
Consular  Courts  of  China,  as  embodied  in  the  Revised  Statutes  of  the 
United  States  (sections  4083  to  4130  [U.  S.  Comp.  St.  1913,  §§  7633- 
7676]).  Since  these  acts  of  Congress  all  declare  their  intent  to  effect 
the  provision  of  treaties  granting  extraterritorial  jurisdiction,  they  are 
as  such  extensions  of  the  treaty  provisions  in  their  relation  and  control 
over  the  judicial  branch  of  the  government,  whether  state  or  federal, 
under  article  6,  §  2,  of  the  Constitution  of  the  United  States,  provid- 
ing that : 

"All  treaties  made,  or  which  shall  be  made,  under  the  authority  of  the 
United  States,  shall  be  the  supreme  law  of  the  land ;  and  the  judges  in  every 
state  shall  be  bound  thereby,  anything  in  the  Constitution  or  laws  of  any 
state  to  the  contrary  notwithstanding." 

The  judicial  authority  of  the  United  States  consuls  created  to  carry 
into  full  effect  the  provisions  of  treaties  is  as  equally  binding  on  state 
courts  as  are  any  of  the  capitulations  of  a  treaty.  The  authority  is 
conferred  by  the  Revised  Statutes,  §  4083,  as  follows : 

"To  carry  into  full  effect  the  provisions  of  the  treaties  of  the  United  States 
with  China,  *  ♦  •  the  minister  and  the  consuls  of  the  United  States,  duly 
appointed  to  reside  in  each  of  those  countries,  shall,  in  addition  to  other 
powers  and  duties  imposed  upon  them,  respectively,  by  the  provisions  of 
such  treaties,  respectively,  be  invested  witli  the  judicial  authority  herein  de- 
scribed, which  shall  appertain  to  the  office  of  minister  and  consul,  and  be  a 
part  of  the  duties  belonging  thereto,  wherein,  and  so  far  a's,  the  same  is  al- 
lowed by  treaty."  Act  June  22,  1860,  12  Statutes  at  Large,  72;  Act  July  28, 
1866,  c.  296,  14  Statutes  at  Large,  322. 

The  jurisdiction  in  civil  causes  conferred  is  to  embrace  all  contro- 
versies between  citizens  of  the  United  States  or  others  provided  for 
by  such  treaties;  and  jurisdiction  in  civil  matters  in  all  cases  is  to  be 
exercised  and  enforced  in  conformity  with  the  laws  of  the  United 
States,  which  are,  so  far  as  is  necessary  to  execute  such  treaties,  ex- 
tended over  all  citizens  of  the  United  States  in  those  countries.  Since 
the  statutes  of  the  United  States  are  extended  over  and  apply  to  the 
enforcements  of  the  capitulations  of  the  treaties  conferring  jurisdic- 
tion, as  well  as  grant  the  imposition  of  judicial  authority,  the  judg- 
ments or  determinations  called  judgments  are  subject  to  and  have  the 
same  force  and  effect  and  are  entitled  to  the  same  enforcing  remedies 
within  any  state  as  judgments  of  federal  courts  outside  of  the  state 
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of  their  territorial  location.  The  effect  of  judgmaits  of  the  United 
States  courts  and  their  process  is  the  same  as  the  effect  of  judg- 
ments of  a  state  court.  United  States  v.  Morrison,  4  Pet.  124,  7  L. 
Ed.  804;  Barth  v.  MaKeever,  4  Biss.  206,  Fed.  Cas.  No.  1,069. 

[2]  By  section  916  of  the  Revised  Statutes  of  the  United  States  (U. 
S.  Comp.  St  1913,  §  1540),  any  prty  who  recovers  a  judgment  in  any 
common-law  cause  and  in  a  United  States  court  is  entitled  to  similar 
remedies  upon  the  same  to  reach  the  property  of  the  judgment  debtor 
as  are  now  provided  in  like  causes  by  the  law  of  the  state  in  which 
the  court  is  held.  The  remedy  of  suit  upon  a  judgment  to  awaken 
an  expiring  or  expired  judgment  lien  is  thus  by  statute,  if  not  by  the 
comity  relation,  a  remedy  applicable  to  and  enforceable  through  a 
judgment  under  the  judicial  authority  of  the  United  States.  It  seems 
clear,  then,  in  exploring  this  unbeaten  path  without  aids  from  prece- 
dents, that  analogous  reasoning  justifies  the  conclusion  that  this  con- 
sular judgment  is  properly  sued  upon  as  such. 

[3]  The  determination  or  judgment  of  the  Consular  Court  having 
been  made  with  jurisdiction  of  the  parties  and  the  subject-matter,  it 
seems  to  me  that  it  is  entitled  equally  with  judgments  throughout  the 
United  States  to  full  faith  and  credit  in  the  courts  of  every  state  in 
the  Union,  in  like  case  with  judgments  of  state  courts  under  our  fed- 
eral Constitution. 

[4]  Is  this  court,  then,  having  criminal  jurisdiction,  whereby  the 
consul  was  fully  empowered  to  arraign  and  try  all  citizens  of  the 
United  States  charged  with  offenses  against  the  law  committed  by 
them  in  China,  and  in  civil  causes  embracing  all  controversies  between 
citizens,  a  court  of  record?  The  determination  of  this  question  is 
necessary,  because  if  the  consular  judgment  is  one  of  a  court  not 
of  record,  then  the  limitation  of  6  years  upon  a  suit  on  a  judgment 
rendered  therein  would  apply.  Section  382,  subd..  7,  Code  of  Civil 
Procedure.  And  if  the  court  be  one  of  record,  the  time  in  which  the 
judgment  is  presumed  to  be  paid  and  satisfied  is  after  the  expiration 
of  20  years.  Section  376,  Code  of  Civil  Procedure.  It  is  not  to  be 
overlooked  that  this  consular  tribunal  is  a  court  of  limited  jurisdic- 
tion. Its  limitations  are  contained  in  the  treaty  with  the  foreign  na- 
tion affected  and  the  statutes  passed  to  carry  such  treaty  into  effect. 
Its  jurisdiction  cannot  therefore  be  extended  beyond  their  legitimate 
meaning.  See  Ross  v.  Mclntyre,  140  U.  S.  453,  11  Sup.  Ct.  897,  35 
L.  Ed.  581. 

However,  neither  treaty  provides  nor  the  statute  declares  a  provi- 
sion which  erects  these  consular  courts  as  courts  of  record;  but  this 
is  not  decisive  against  the  claim  that  they  are  courts  of  record.  The 
Circuit  Court  of  the  United  States,  erected  by  statute,  pursuant  to  the 
authority  of  Congress,  is  not  declared  by  any  statute  to  be  a  court  of 
record;  but  it  has  been  declared  to  be  so  by  judicial  opinion,  and  is 
universally  recognized  as  such  so  far  as  its  judgments  and  other  ju- 
risdictional matters  are  concerned.  The  Thomas  Fletcher  (C.  C.) 
24  Fed.  481.  The  court  there  determined  the  question  upon  the 
ground  that  a  writ  of  error  would  run  to  it,  citing  3  Blackstone's  Com- 
mentaries, 406,  wherein  is  contained  the  definition  that  a  court  of 
record  is  "a  court  where  the  acts  and  judicial  proceedings  are  en-r 
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rolled  in  parchment  for  a  perpetual  memorial  and  testimony/'  which 
rolls  are  called  the  records  of  the  court,  and  are  of  such  high  and 
supereminent  authority  that  their  truth  is  not  to  be  called  in  question. 
If  the  existence  of  a  record  be  denied,  it  shall  be  tried  by  nothing  but 
itself ;  that  is,  upon  bare  inspection  whether  there  be  any  such  record 
or  no,  else  there  would  be  no  end  of  disputes.  See  3  Blackstone's 
Commentaries,  24.  Rolls  or  records  contain  a  history  of  the  proceed- 
ings of  the  cause  to  which  they  relate;  they  give  the  name  of  the 
court  in  which  the  judgment  was  rendered,  when  and  where  it  was 
held,  the  process,  pleadings,  adjournments,  verdict,  and  judgment  of 
the  court.  They  are  authenticated  by  a  signature  of  some  public  of- 
ficer and  kept  as  a  perpetual  memorial  of  the  transaction.  When  is- 
sue is  joined  upon  the  existence  of  such  record,  it  is  tried  and  de- 
cided by  the  record  itself. 

Neither  is  a  statutory  declaration  that  a  court  is  a  court  of  record 
conclusive  on  the  courts,  if  its  history,  procedure  and  practice  do 
not  comport  with  the  usual  definition  with  which  judicial  construc- 
tion has  surrounded  this  character  of  tribunal.  For  instance  in  Whea- 
ton  v.  Fellows,  in  23  Wend.  375,  a  statute  declaring  the  Justice's 
Court  of  the  City  of  Albany,  instituted  in  1821,  to  be  a  court  of  rec- 
ord, was  held  not  to  constitute  the  court  in  a  strict  legal  sense  enti- 
tled to  that  character,  because  its  judgments  were  not  enrolled.  They 
were  merely  entered  in  a  book  kept  for  that  purpose,  and  these  en- 
tries were  held  not  to  constitute  what  in  legal  language  is  called  a  rec- 
ord. The  distinction  indicated  in  that  case  between  courts  of  rec- 
ord and  not  of  record  related  back  to  the  differences  recognized  in 
common-law  pleas.  At  common  law  the  plea  to  an  action  upon  a 
judgment  rendered  in  a  court  not  of  record  was  a  plea  nil  debet;  to 
the  judgment  of  those  courts  whose  records  import  absolute  verity, 
to  an  action  of  debt  on  a  judgment,  the  plea  nul  tiel  record  is  the  prop- 
er plea,  and  nil  debet  is  oad  on  demurrer,  though  good  after  verdict. 
BuUis  v.  Giddens,  8  Johns.  82;  White  v.  Converse,  20  Wend.  266. 

Applying  this  test,  if  the  plea  of  nul  tiel  record  were  to  be  ni^de 
here,  a  trial  by  inspection  of  the  record  presented  and  proof  of  the 
judgment  roll,  without  extraneous  aid  through  other  evidence,  ex- 
hibits jurisdiction  of  the  defendant  and  subject-matter  and  a  deter- 
mination within  such  jurisdiction  by  the  proper  tribunal  after  submisr^ 
sion  by  the  defendant  summoned.  This  would  suffice.  It  is  not 
sufficient,  according  to  the  Court  of  Appeals  (Hutkopf  v.  Demorest, 
103  N.  Y.  377,  8  N.  E.  899,  10  N.  E.  535),  to  constitute  a  court  of 
record  in  a  legal  sense  that  the  court  should  have  a  clerk  and  a  seal. 
It  should  be  so  administered  and  conducted  that,  if  the  existence  of 
the  record  be  denied,  it  shall  be  tried  by  nothing  but  itself — ^that  is, 
upon  bare  inspection — whether  there  be  any  such  record  or  no. 

If  evidence  of  the  court's  character  may  be  allowed  from  its  own 
regulations,  the  following  consideration  is  pertinent :  The  regulations 
for  the  Consular  Court  of  China,  which  are  permitted  under  the  stat- 
ute creating  the  same,  and  are  made  of  the  force  of  law,  provide,  with 
reference  to  the  papers  in  a  cause,  as  follows : 

"RegiiJation  81.  Consulnr  Court  Regulations  for  China. — All  original  papers 
shall  be  filed  at  once  and  never  removed.     No  person  but  an  officer  of  the 
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congulate  or  the  minister  should  be  allowed  access  to  them.  All  papers  in  a 
case  must  be  kept  together  in  one  inclosure  and  numbered  as  in  the  docket, 
with  the  parties*  names,  the  nature  of  the  proceedings,  the  period  of  filing 
the  petition  and  the  final  Judgment  conspicuously  marked  on  the  inclosure, 
and  each  year's  cases  kept  by  themselves  in  their  order." 

Since  it  has  not  been  judicially  determined  that  this  Consular  Court 
is  a  court  of  record,  or,  as  has  been  said,  is  it  declared  as  such  in 
the  treaty  allowing  the  creation  of  these  extraterritorial  courts,  or 
in  the  statute  carrying  them  into  eflfect,  a  rule  to  the  effect  that  it 
possesses  the  characteristics  of  such  a  court  must  be  made  by  analogy, 
applying  the  ancient  tests  of  the  characteristics  necessary  to  so  con- 
stitute it. 

A  court  declared  to  be  a  court  of  record  by  statute  is  held  by  the 
Court  of  Appeals  to  be  not  a  court  of  record  as  a  matter  of  judicial 
opinion.  Wheaton  v.  Fellows,  23  Wend.  375.  And  a  court  not  declar- 
ed to  be  a  court  of  record  by  statute  is  declared  to  be  such  through  ju- 
dicial reasoning  and  determination.  The  Thomas  Fletcher,  supra. 
The  right,  therefore,  to  be  so  considered,  must  depend  on  legal  his- 
tory rather  than  statutory  declaration  or  judicial  precedent.  Because 
of  the  importance  of  its  litigation,  its  long-continued  exercise  of  ju- 
risdiction in  all  matters  of  civil  and  criminal  conception,  its  enroll- 
ment of  pleadings  and  determinations,  so  that  by  bare  inspection  the 
record  establishes  itself,  I  conclude  that  its  characteristics  do  estab- 
lish it  as  a  court  of  record  within  the  legal  sense,  the  time  during 
which  its  judgments  may  be  presumed  to  be  satisfied  or  discharged 
extending  to  20  years  after  rendition. 

[6]  The  statutes  declare  it  to  be  the  duty  of  minister  and  consul  to 
encourage  the  settlement  of  controversies  of  civil  character  by  mutual 
agreement  or  by  submitting  them  to  a  decision  of  referees  agreed  upon 
by  the  parties.  At  the  court  of  the  consul  this  controversy  was  by 
mutual  agreement  submitted  to  a  single  referee,  and  his  report  signi- 
fies that  he  heard  and  decided  the  case,  and  the  consul  indicates  his 
acceptance  of  the  decision  and  directs  entry  of  the  judgment.  I  do 
not  agree  that  the  use  of  the  plural  word  in  the  statute  ousts  the 
jurisdiction  of  the  consul  in  causes  referred  by  agreement  to  a  single 
referee,  because  submission  to  the  jurisdiction  of  the  Consular  Court 
and  to  the  decision  of  a  referee  is  sufficient  for  the  exercise  of  the 
consular  duty  of  acceptance  of  the  decision  and  the  direction  for  judg- 
ment and  the  execution  thereof. 

There  is  no  limitation  in  the  statute  as  to  the  number  of  referees 
necessary  to  render  an  award.  I  should  feel  inclined  to  hold  that  the 
legislation  was  mandatory  were  the  requirement  in  the  statute  for  a 
specific  number  of  referees.  Since  no  number  is  mentioned  and  no 
requisite  indicated  as  to  the  number  who  must  join  in  an  award,  I 
conclude  that  it  is  left  to  the  agreement  of  the  parties  as  to  whether 
or  not  there  should  be  one  or  more  referees. 

I  accordingly  direct  judgment  for  the  plaintiff  for  the  amount  of 
the  Consular  Court's  judgment,  with  interest. 
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(88  Misc.  Bep.  718) 

GROSS  et  al.  v.  liOUIS  MBTZGBR  &  CO. 

(City  Court  of  New  York»  Trial  Term.    January  5,  1915.) 

Compositions  with  Creditors  ^=>20 — Creditors  Not  Assenting — Patkejvt 
IN  Fuix — Rights  of  Debtor. 

Where  F.  signed  a  composition  agreement  with  his  debtor  and  other 
creditors  on  a  basis  of  40  per  cent.,  without  specifying  the  amount  due 
him,  and  where  the  debtor,  though  knowing  that  P.  had  assigned  por- 
tions of  his  account  to  others,  did  not  secure  the  signatures  of  such  oth- 
ers to  the  composition  agreement,  and  in  consequence  thereof  was  forced 
to  pay  the  full  amount  of  their  claims,  instead  of  merely  40  per  cent 
thereon,  the  debtor  was  not  entitled  to  set  off  against  a  subsequent  as- 
signee of  that  portion  of  the  account  retained  by  F.  the  sums  in  excess 
of  the  40  per  cent  which  the  debtor  was  forced  to  pay  to  the  other  as- 
signees. 

[Ed.  Note. — For  other  cases,  see  Compositions  with  Creditors,  (>Dt 
Dig.  §§  38-49;    Dec.  Dig.  i^»20.] 

Action  by  Albert  B.  Gross  and  others,  copartners  as  Gross,  Engel  & 
Co.,  against  Louis  Metzger  &  Co.,  to  recover  an  unpaid  balance  due 
under  a  composition  agreement  of  the  defendant's  creditors.  Judgment 
for  plaintiffs. 

Benjamin  Berger,  of  New  York  City,  for  plaintiffs. 
'  Olcott,  Gruber,  Bonynge  &  McManus,  of  New  York  City  (Irving  L. 
Ernst,  of  New  York  City,  of  counsel),  for  defendant. 

RANSOM,  J.  The  plaintiffs  are  entitled  to  judgment  herein  for 
$600.39,  with  interest  On  October.  31,  1913,  defendant  made  a  gener- 
al assignment  for  the  benefit  of  its  creditors.  During  the  preceding 
summer,  Edward  Friedman,  assignor  of  the  plaintiffs,  had  sold  mer- 
chandise to  the  defendant,  on  account  of  which  $3,778.42  remained 
unpaid  on  October  31st  Prior  to  that  date  Friedman  had  assigned 
to  various  firms  items  representing  all  except  $1,500.95  of  defendant's 
indebtedness  to  him,  and  defendant  had  received  due  notice,  by  regis- 
tered mail  from  the  assignees  and  by  conversations  with  Friedman,  of 
such  assignments.  On  November  22,  1913,  Friedman  signed  a  com- 
position agreement  with  the  defendant  and  its  creditors,  on  a  40  per 
cent,  basis,  without  specifying  therein  the  amount  due  him,  although  in 
a  statement  of  account  sent  in  by  Friedman  to  the  defendant,  at  the 
latter's  request  a  day  or  two  after  October  31st,  Friedman  set  out  all 
of  the  transactions  and  "business  relations"  between  himself  and  de- 
fendant, and  did  not  indicate  on  the  face  of  this  statement  that,  as  he 
had  advised  defendant  orally,  portions  of  the  indebtedness  remaining 
from  such  transactions  had  been  assigned  by  Friedman.  Despite  its 
knowledge,  and  due  notice  of  these  assignments,  defendant  did  not 
have  the  40  per  cent,  composition  agreement  signed  by  the  firms  to 
which  Friedman  had  assigned  portions  of  the  account  and  did  not  list 
or  schedule  these  assignees  as  creditors.  The  latter  accordingly  sued 
defendant  for  the  full  amount  of  their  respective  claims,  rather  than 
merely  40  per  cent,  thereon,  and  defendant  had  no  alternative  but  to 
pay  these  claims  in  full.    Defendant  now  asserts  the  right,  in  this  suit 

4(=:»For  other  cases  see  same  topic  A  KBT-NUMBBR  In  all  Key-Numbered  Dlceets  St  Indexes 

Digitized  by  VjOOQ  iC 


Sur.  Ct,)  IN  RE  faile'b  estatb  463 

by  the  assignees  of  the  $1,500.95  (which  Friedman  assigned  after  the 
composition  agreement  was  signed),  to  offset  the  amount  which  it  paid 
in  settlement  of  these  claims  in  full,  over  and  above  what  would  have 
been  paid,  had  they  been  brought  in  under  the  composition  agreement, 
against  the  plaintiffs'  claim  to  40  per  cent,  upon  the  $1,500.95  which 
was  unassigned  at  the  time  of  the  composition  agreement  and  was  in 
fact  represented  by  Friedman's  signature  thereto. 

I  do  not  find  that  Friedman  or  his  subsequent  assignees  are  in  any 
way  estopped  from  asserting  against  the  defendant  Friedman's  right 
to  receive,  under  the  composition  agreement,  40  per  cent,  on  the  sum 
at  that  time  remaining  due  to  him  from  the  defendant.  The  fact 
that  the  defendant,  through  its  own  failure  to  list  proper  claims 
of  which  it  had  due  notice,  and  failure  to  procure  the  signatures  of 
such  debtors  to  the  composition  agreement,  was  obliged  to  pay  such 
claims  in  full,  rather  than  on  a  40  per  cent,  basis,  gives  no  right  to  re- 
coup such  losses  out  of  ^Friedman's  dividend  on  die  amount  remaining 
due  him.  Harloe  v.  Fester,  53  N.  Y.  385,  does  not  impress  me  as  an 
authority  to  the  contrary,  inasmuch  as  that  case  dealt  with  the  effects 
of  fraud  and  misrepresentation  and  the  creation  of  a  secret  preference, 
through  the  fraudulent  acts  of  one  participant  in  the  composition.  The 
creditor  fraudulently  put  his  signature  to  the  composition  agreement 
for  a  claim  which  he  had  previously  transferred,  and  he  did  this  with- 
out either  the  debtor  or  the  other  creditors  knowing  of  such  transfer. 
In  the  case  at  bar  Friedman  did  not  sign  the  composition  agreement 
for  any  specified  amount  of  indebtedness,  the  defendant  undoubtedly 
had  full  knowledge  of  the  assignment  of  all  except  $1,500.95  of  the 
original  indebtedness,  and  it  appears  from  proceedings  relative  to  the 
bankruptcy  receivership  that  the  other  creditors  had  or  were  charge- 
able with  notice,  prior  to  November  22d,  that  Friedman's  claim  was 
not  $3,778.42,  but  some  sum  approximating  $1,000. 

Judgment  for  the  plaintiffs  is  directed  accordingly. 


In  re  FAILE'S  ESTATE. 
(Surrogate's  Court,  New  York  County.     March  18,  1915.) 

Executors    and   Ad^oinistbators    ^==>21  —  Letters    of    Administration  — 
Right  to. 

Code  Civ.  Proc.  §  2603,  which  contains  an  enumeration  of  the  persons 
entitled  to  letters  of  administration  with  the  will  annexed,  provides  that 
they  shall  be  issued  to  one  or  more  of  the  residuary  legatees,  and  sec- 
tion 2588  is  made  applicable.  That  section  provides  that  letters  of  ad- 
ministration may  be  granted  to  one  or  more  competent  persons  jointly 
with  a  person  not  entitled,  upon  consent  of  all  persons  entitled  to  share 
in  the  estate.  Upon  the  consent  of  all  interested,  a  decree  that  letters 
of  administration  should  issue  to  a  residuary  legatee  and  two  persons 
not  interested  in  the  estate  was  entered.  Before  the  letters  were  issued, 
the  residuary  legatee  died.  Heldf  that  the  persons  not  entitled  to  share 
in  the  estate  could  not  thereafter  demand  the  issuance  of  letters. 

flCd.  Note. — For  other  cases,  see  Executors  and  Administrators,  Cent. 
Dig.  SI  106-116;   Dec  Dig.  «S=>21.] 

"  '■'  '  '  '  ■ 

^=»For  ot&er  cases  see  same  topic  &  KEY«NXJMBER  In  ail  Key -Numbered  Digests  A  Indexes 

Digitized  by  VjOOQ  iC 


464  152  NEW   TOBK  SUPPLBMBNT  (Sur.  Cl 

In  the  matter  of  the  estate  of  Thomas  H.  Faile.  Application  by 
Henry  K.  Pomeroy  and  another  for  the  issuance  of  letters  of  admin- 
istration with  the  will  annexed.    Application  denied. 

Brush  &  Crawford,  of  New  York  City,  for  petitioner. 

FOWLER,  S.  This  is  an  application  for  letters  of  administration 
with  the  will  annexed.  On  the  9th  of  February,  1915,  an  order  was 
made  directing  that  letters  of  administration  with  the  will  annexed  issue 
to  Henry  K.  Pomeroy,  H.  Arthur  Pomeroy,  and  Mary  E.  Pomeroy  up- 
on their  executing  a  bond  with  sufficient  sureties  in  the  sum  of  $45,000, 
Mary  E.  Pomeroy  was  a  residuary  legatee  under  the  will  of  the  tes- 
tator. Henry  K.  Pomeroy  and  H.  Arthur  Pomeroy  were  not  legatees 
and  had  no  interest  in  the  estate.  Subsequently  to  the  entry  of  the 
decree,  and  before  letters  were  issued  to  the  persons  therein  mentioned, 
Mary  E.  Pomeroy  died.  Henry  K.  Pomeroy  and  H.  Arthur  Pomeroy 
now  ask  that  letters  of  administration  with  the  will  annexed  issue  to 
them  upon  their  complying  with  the  provisions  of  the  decree  of  Febru- 
ary 9,  1915. 

Section  2603  contains  an  enumeration  of  the  persons  entitled  to  let- 
ters of  administration  with  the  will  annexed.  It  is  there  provided 
that  letters  shall  issue  to  one  or  more  residuary  legatees,  and  section 
2588  is  made  applicable  to  a  proceeding  brought  under  section  2603. 
Section  2588  provides  that  letters  of  administration  may  be  granted 
to  one  or  more  competent  persons  jointly  with,  and  upon  the  applica- 
tion of,  a  person  entitled  to  such  letters,  "or  to  a  competent  person 
or  persons  not  entitled,  upon  the  consent  of  all  the  persons  entitled 
to  take  or  share  in  the  estate."  The  moving  papers  contain  the  consent 
of  all  the  persons  entitled  to  share  in  the  residuary  estate  that  Mary 
E.  Pomeroy,  a  person  entitled  to  share  in  the  estate,  Henry  K.  Pom- 
eroy, and  H.  Arthur  Pomeroy,  receive  letters  of  administration  with 
the  will  annexed ;  but  there  is  no  consent  of  such  persons  that  letters 
of  administration  with  the  will  annexed  shall  issue  to  Henry  K.  Pom- 
eroy and  H.  Arthur  Pomeroy,  independently  of  their  connection  with 
Mary  E.  Pomeroy. 

The  decree  heretofore  entered  was  based  upon  the  petition  of  a 
legatee  who  was  entitled  to  letters  of  administration.  Before  letters 
were  issued  this  legatee  died.  Therefore  the  decree  became  ineffective, 
because  the  necessary  allegations  upon  which  it  was  granted  were 
fundamentally  changed  by  the  death  of  the  petitioner.  Those  persons 
who  were  not  entitled  to  share  in  the  estate,  but  to  whom  the  decree 
directed  that  letters  issue  in  conjunction  with  the  petitioner,  are  not 
now  entitled  to  such  letters.  In  order  to  entitle  them  to  letters,  it  will 
be  necessary  for  them  to  file  a  petition  containing  the  consent  of  all 
of  the  persons  entitled  to  take  or  share  in  the  estate  who  arc  mtl^ 
this  state  and  competent. 
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COOK  V   PEOPLE'S  MILK  CO. 
(Snpreme  Court,  Special  Term,  Erie  County.    April  6.  1916.) 

1.  DiscovEBy  ^=^41 — Examination  of  Adverse  Partt — ^Application  fob  OB- 

DEB. 

That  plaintiff  may  have  an  order  for  examination  before  trial  of  de- 
fendant's managing  agent,  it  must  appear  that  the  testimony  is  neces- 
sary and  material  to  the  cause  of  action. 

[Ed.  Note.— For  other  cases,  see  Discovery,  Cent  Dig.  §  64 ;  Dec.  Dig. 
<S=>41.] 

2.  Discovert  ^s»41  —  Examining   Adverse  Party  —  Material   Matters  — 

Pleading. 

Plaintiff,  by  alleging  in  his  complaint  matters  immaterial  to  his  cause 
of  action,  may  not  have  an  examination  before  trial  of  defendant's  man- 
aging agent  as  to  such  matters,  for  the  purpose  of  being  prepared  to  meet 
any  possible  defense. 

(Ed.  Note.— For  other  cases,  see  Discovery,  Cent  Dig.  §  64 ;  Dec.  Dig. 
<^»41.] 

3.  Discovert  ^=941— Exaioning  Advebse  Party— Matters  Material. 

The  actionable  negligence  of  defendant  milk  company,  by  whose  milk, 
purchased  from  a  retailer,  plaintiff  was  poisoned,  was  in  placing  on  the 
market  poisonous  milk ;  and  how  it  was  poisoned  by  it  is  not  part  of  his 
case,  as  regards  his  right  to  examination  before  trial  of  its  agent. 

[Ed.  Note.— For  other  cases,  see  Discovery,  Cent  Dig.  |  64;  Dec. 
Dig.  <g=>41.] 

Action  by  Julia  E.  Cook  against  the  People's  Milk  Company.  Heard 
on  motion  by  plaintiff  to  compel  examination  of  a  witness  before  trial 
and  to  produce  books  and  papers.    Motion  denied. 

Ralph  S.  Kent,  of  Buffalo,  for  the  motion. 
Harry  D.  Williams,  of  Buffalo,  opposed. 

WOODWARD,  J.  The  plaintiff,  by  an  order  to  show  cause,  moves 
this  court  for  an  order  to  compel  one  Fred  P.  Husted,  alleged  to  be 
the  managing  agent  of  the  defendant,  to  submit  to  an  examination 
before  trial,  and  to  produce  certain  books,  papers,  records,  cards,  etc., 
at  such  examination. 

[  1  ]  There  has  been  a  modern  disposition  to  enlarge  the  powers  of  the 
court  in  the  direction  of  giving  adverse  parties  an  opportunity  to  ex- 
amine before  trial,  and  the  old-time  technical  rules  have  been  large- 
ly swept  aside.  Cherbuliez  v.  Parsons,  123  App.  Div.  814,  108  N.  Y. 
Supp.  321.  It  is,  however,  still  necessary  that  the  party  moving  the 
court  should  present  the  necessary  facts  to  justify  the  order,  and  pri- 
marily it  must  be  made  to  appear  that  the  "testimony  is  necessary  and 
material"  to  the  cause  of  action.  The  petition  before  this  court,  which 
sets  out  practically  the  same  facts  alleged  in  the  complaint,  in  attempt- 
ing to  comply  with  this  requirement  of  the  statute,  says : 

*'That  among  other  allegations  in  said  complaint  it  was  alleged  that  the  in- 
juries sustained  by  your  petitioner  were  caused  solely  by  the  negligence  am} 
carelessness  of  .the  defendant  in  purchasiDg  bottles  therefor,  washing  and 
cleaning  same,  guarding  and  protecting  its  milk  and  containers  from  poison- 
ous substances,  and  in  failing  to  have  pure  mUk  bottled  in  pure,  clean  bottles, 
and  80  bandied  and  protected  that  no  poisonous  substance  could  get  therein," 
and  that  the  defendant  has  "duly  interposed  an  answer,  putting  in  issue, 
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among  other  things,  the  above  allegations  of  said  complaint/*  and  that  the 
petitioner  *'has  no  personal  knowledge  of  the  matters  above  set  forth,*'  and 
that  she  is  advised  by  her  attorney  "that  It  will  be  absolutely  necessary  that 
the  testimony  of  officers  and  employes  of  the  defendant  company,  having  per- 
sonal knowledge  of  the  facta  relating  to  the  issues  above  set  forth,  be  taken 
before  trial,  before  a  referee,  in  accordance  with  the  statute  in  such  case  made 
and  provided,  in  order  that  said  issue  may  be  properly  prepared  and  tried, 
and  that  the  ends  of  Justice  be  met." 

[2]  We  may  assume  that,  if  it  was  made  to  appear  that  these  al- 
leged issues  were  necessarily  involved  in  the  plaintiffs  cause  of  action, 
it  could  be  spelled  out  of  the  above  allegations  that  the  plaintiff  intended 
to  use  the  testimony  thus  elicited  on  the  trial  of  the  action,  although  it  is 
certainly  not  clearly  set  forth.  The  suggestion's  that  the  plaintiff  de- 
sires the  examination  to  prepare  for  the  trial,  rather  than  that  the 
testimony  is  necessary  and  material  to  the  establishing  of  the  cause  of 
action.  There  is  no  direct  allegation  that  the  testimony  of  Fred  P. 
Husted,  the  secretary  and  treasurer  of  the  defendant  is  "necessary  and 
material"  to  the  establishing  of  the  alleged  cause  of  action.  We  are 
told  that  the  complaint  alleged  certain  matters,  and  that  the  defendants 
have  interposed  an  answer  ''putting  in  issue,  among  other  things,  the 
above  allegations  of  the  complaint" ;  but,  if  these  all^^tions  are  im- 
material to  the  cause  of  action  asserted,  it  cannot  be  that  the  Legislature 
has  intended  that  by  merely  overpleading  a  cause  of  action  the  plaintiff 
can  be  permitted  to  go  into  the  details  of  the  defendant's  business  for 
the  purpose  of  being  prepared  to  meet  any  possible  defense  which  the 
defendant  may  be  able  to  assert.  It  becomes  necessary,  therefore,  to 
look  into  the  real  issues  presented  by  the  pleadings,  for  upon  these  must 
depend  the  determination  of  whether  these  allegations  are  material,  and 
if  they  are  found  not  to  be  material,  then  the  mere  allegation  that  "it 
will  be  absolutely  necessary  that  the  testimony  of  officers  and  employes 
of  the  defendant  company  *  *  *  be  taken  before  trial"  does  not 
comply  with  the  statutory  requirement 

[3]  The  complaint  alleges : 

That  the  defendant  Is  a  domestic  corporation,  "engaged  In  the  preparing, 
bottUng,  selling,  and  distributing  of  milk  and  milk  products  for  immediate 
consumption  in  the  city  of  Buffalo,  and  did,  and  does  now,  hold  itself  out 
to  be  specially  equipped,  prepared,  and  qualified  for  that  purpose  and  for  the 
purpose  of  preparing,  bottling,  selling,  and  distributing  for  sale  only  pure, 
clarified,  and  perfectly  pasteurized  sweet  milk  and  cream  for  immediate  con- 
sumption; that  the  defendant  leaves  with  divers  and  local  grocers  and  mer- 
chants in  said  city  quart  bottles  of  such  milk,  so  prepared,  for  sale  and  dis- 
tribution among,  and  immediate  consumption  by,  the  persons  in  their  re- 
spective localities";  that  "on  or  about  the  26th  day  of  January,  1914,  the 
defendant  left  such  milk,  so  prepared,  at  the  store  of  Darwin  F.  Emens,  217 
De  Witt  street,  in  said  city ;  such  milk  was  sealed  with  defendant's  seal  and 
bottled  In  defendant's  bottles  at  defendant's  plant,  and  delivered  to  said 
Emens  by  defendant  for  delivery  by  him  to  customers  and  others  for  immedi- 
ate consumption,  by  human  beings." 

The  defendant  admits  all  of  the  material  allegations  so  far,  except  in 
so  far  as  the  complaint  alleges  that  this  milk  was  for  immediate  con- 
sumption. Indeed,  its  admissions  are  rather  broader  than  the  allega- 
tions of  the  complaint,  for  it  admits  that  it  ''sold  and  delivered  to  one 
Darwin  F.  Emens  *  *  *  such  milk,  purified,  clarified,  and  per- 
fectly pasteurized,  sealed  with  defendant's  seal  and  bottled  in  defend- 
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ant*s  bottles  at  defendant's  plant,"  and  in  effect  merely  dcnie?  that  it 
provided  the  milk  for  immediate  consumption.  The  complaint  then  al- 
leges ; 

That  on  the  said  26th  day  of  January  "plaintiff  caused  to  be  purchased  a 
quart  bottle  of  such  milk,  so  left  at  said  Emeus  store,  for  Immediate  cod- 
sumption  by  herself  and  family,  and  upon  information  and  b^ef  that  said 
bottle  and  milk  were  in  the  same  condition  when  purchased  for  plain  tiff  as 
when  delivered  to  said  Emens  by  defendant;  that  plalntUT  opened  said  bot- 
tle, and  consumed  some  of  the  cream  and  milk  therein,  practically  immedi- 
ately after  its  purchase." 

This  allegation  is  denied  on  information  and  belief,  and  is  clearly 
the  material  issue  so  far  presented  in  the  case.  Then  follows  the  al- 
legation on  information  and  belief  that  said  milk  was  not  pure,  whole- 
some, or  clarified,  but,  on  the  contrary,  contained  poisonous  and  dele- 
terious substances  solely  through  the  negligence  and  carelessness  of  the 
defendant  in  purchasing  bottles  therefor,  washing  and  cleansing  the 
same,  guarding  and  protecting  its  milk  and  containers  from  poisonous 
substances,  and  in  failing  to  nave  pure  milk  bottled  in  pure,  clean  bot- 
tles, and  so  handled  and  protected  that  no  poisonous  substances  could 
get  therein. 

Obviously  the  actionable  negligence  is  not  in  the  purchasing  of  bot- 
tles. The  defendant  owed  the  plaintiff  and  the  public  no  duty  in  this 
regard.  The  actionable  negligence,  which  is  denied  by*  the  defendant 
consists,  if  at  all,  in  placing  upon  the  market  poisonous  milk,  and  the 
question  as  to  how  the  milk  became  poisoned  is  no  part  of  the  plain- 
tiff's case.  The  defendant,  in  selling  its  milk,  bottled  under  its  seal, 
and  delivered  to  merchants  for  distribution  and  sale,  assumed  the  ob- 
ligation to  the  public  of  providing  wholesome  milk ;  and  if  the  plain- 
tiff can  establish  the  fact  that  it  purchased  a  quart  of  milk,  such  as 
the  defendant  admits  having  delivered  to  Mr.  Emens,  and  that  such 
milk  contained  an  active  and  dangerous  poison,  and  that  in  using  such 
milk  she  was  made  sick,  sore,  etc.,  she  has  established  a  prima  facie  case 
against  the  defendant,  and  the  particular  place  in  which  the  defendant 
purchased  its  bottles,  or  the  manner  of  washing  or  cleansing  the  same, 
is  not  at  all  material  to  the  plaintiff's  case,  however  important  these 
facts  may  be  by  way  of  defense. 

The  principle  involved  was  early  decided  in  the  case  of  Thomas  v. 
Winchester,  6  N.  Y.  397,  57  Am.  Dec.  455,  where  a  manufacturing 
druggist  placed  belladonna  in  a  jar  labeled  as  dandelion,  and  this  bella- 
donna, after  several  intermediate  sales  to  jobbers,  was  finally  sold  to 
the  plaintiff,  for  whom  a  physician  had  prescribed  extract  of  dandelion, 
resulting  in  a  severe  poisoning.    In  that  case  the  court  said : 

"In  the  present  case  the  sale  of  the  poisonous  article  was  made  to  a  dealer 
in  drugs,  and  not  to  a  consumer.  The  injury,  therefore,  was  not  likely  to 
faU  on  him,  or  on  his  vendee,  who  was  also  a  dealer,  but  much  more  likely 
to  be  visited  on  a  remote  purchaser,  as  actually  happened.  The  defendant's 
negligence  put  human  life  in  imminent  danger.  Can  It  be  said  that  there  was 
no  duty  on  the  part  of  the  defendant  to  avoid  the  creation  of  that  danger  by 
the  exercise  of  greater  caution,  or  that  the  exercise  of  that  caution  was  a 
duty  only  to  his  immediate  vendee,  whose  life  was  not  endangered?  The  de- 
fendant's duty  arose  out  of  the  nature  of  his  business  and  the  danger  to 
others  Incident  to  its  mismanagement.  Nothing  but  mischief  like  that  which 
actually  happened  could  have  been  expected  from  sending  the  poison  falsely 
labeled  into  the  market;    and  the  defendant  is  justly  responsible  for  the 
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probable  consequences  of  the  act  The  daty  of  exercising  cantlon  Ui  this  re- 
spect did  not  arise  out  of  the  defendant's  contract  of  sale  to  Aspinwall.  The 
wrong  done  by  the  defendant  was  in  putting  the  poison,  mislabeled,  into  the 
hands  of  Aspinwall  as  an  article  of  merchandise,  to  be  sold  and  afterward 
used  as  the  extract  of  dandelion,  by  some  person  then  unknown.  •  •  • 
The  defendant's  contract  of  sale  to  Aspinwall  does  not  excuse  the  wrong  done 
to  the  plaintiffs.  It  was  a  part  of  the  means  by  which  the  wrong  was  ef- 
fected. The  plaintiffs'  injury  and  their  remedy  would  have  stood  on  the 
same  principle,  if  the  defendant  had  given  the  belladonna  to  Dr.  Foord  with- 
out price,  or  if  he  had  put  it  in  his  shop  without  his  knowledge,  under  cir- 
cumstances which  would  probably  have  led  to  its  sale  on  the  faith  of  the 
label.  *  *  •  The  defendant,  by  affixing  the  label  to  the  jar,  represented 
its  contents  to  be  dandelion,  and  to  have  been  'prepared'  by  his  agent,  Gilbert. 
The  word  'prepared,'  on  the  label,  must  be  understood  to  mean  that  the  arti- 
cle was  manufactured  by  him,  or  that  it  had  passed  through  some  process  un- 
der his  hands,  which  would  give  him  personal  knowledge  of  its  true  name  and 
quality.  •  *  *  The  label  conveyed  the  idea  distinctly  to  Foord  that  the 
contents  of  the  Jar  was  the  extract  of  dandelion,  and  that  the  defendant 
knew  it  to  be  such."  . 

The  principle  of  the  above  case  has  been  consistently  followed,  both 
in  this  state  and  by  the  Supreme  Court  of  the  United  States.  Knel- 
ling V.  Roderick  Lean  Mfg.  Co.,  88  App.  Div.  309,  84  N.  Y.  Supp. 
622;  Statler  v.  Hay  Mfg.  Co.,  125  App.  Div.  69,  109  N.  Y.  Supp.  172; 
Id.,  195  N.  Y.  478,  481,  88  N.  E.  1063,  and  authorities  there  cited; 
MacPherson  v:  Buick  Motor  Co.,  153  App.  Div.  474,  138  N.  Y.  Supp. 
224;  Willey  v.  Mynderse,  165  App.  Div.  620,  151  N.  Y.  Supp.  280; 
Waters-Pierce  Oil  Co.  v.  Deselma,  212  U.  S.  159,  29  Sup.  Ct.  270,  53 
L.  Ed.  453.  And  it  thus  clearly  appears  that  the  gravamen  of  the  ac- 
tion set  out  in  the  complaint  is  the  representation  of  the  defendant  that 
the  milk  contained  in  the  bottles  was  merchantable,  pasteurized  milk, 
while  in  fact  it  contained  a  deadly  poison.  The  duty  rested  upon  the 
defendant  to  see  to  it  that  the  milk  was  of  the  quality  represented — 
at  least,  that  it  did  not  contain  substances  which  made  it  inimical  to 
human  fife — ^and  in  failing  to  perform  this  duty  it  became  liable 
to  the  plaintiff,  as  the  ultimate  purchaser  of  this  milk,  for  any  damage 
she  might  sustain  from  its  use,  provided,  of  course,  that  the  defendant 
was  unable  to  establish  its  own  freedom  from  negligence  in  the  prem- 
ises. 

No  amount  of  examination  of  the  defendant's  secretary  and  treas- 
urer about  the  source  from  whence  the  bottles  came,  or  the  manner 
of  performing  the  work  of  pasteurizing  the  milk,  or  of  the  cleaning 
of  the  bottles,  can  add  anything  to  the  plaintiff's  cause  of  action;  no 
revelations  from  the  books  or  papers  called  for  can  add  anything  to 
the  plaintiff's  cause  of  action,  if  she  is  able  to  prove  the  unadmitted 
facts  alleged  in  her  complaint.  The  defendant,  under  her  pleadings, 
has  placed  a  deadly  poison  on  the  market  under  its  own  special  seal  in 
the  guise  of  pasteurized  milk,  and  it  is  for  the  defendant,  if  these  facts 
are  established,  to  explain  how  this  poison  came  to  be  there,  and  its 
own  lack  of  responsibility  therefor.  Why,  then,  does  the  plaintiff  seek 
this  order?  Why  should  she  be  permitted  to  harass  and  annoy  the 
defendant  over  a  matter  which  is  not  material  or  necessary  to  her  cause 
of  action?  It  seems  to  me  that  there  is  no  ground  for  permitting  the 
plaintiff  the  privilege  asked,  and  that  the  motion  should  be  denied. 

An  order  denying  the  motion  may  be  entered,  with  $10  costs. 
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PRING  V.  THORP.    (No.  7118.) 
(Supreme  CJonrt,  Appellate  Division,  First  Department    April  1,  1015.) 

1.  LiBKL  AND    SLANDEB  ^3>99 — BiLL  OF  PABTICVLABB — HeAREBS   OF    SlaNDBB. 

Id  an  action  for  slander,  plaintiff  may  be  required  by  bill  of  particulars 
to  state  tbe  name  of  one  person  who  was  present  each  time  the  slander 
was  uttered. 

[Ed.  Note.— For  other  cases,  see  Libel  and  Slander,  Cent  Dig.  |  233; 
Dec.  Dig.  <&=»99.] 

2.  Libel  and  Slanoeb  ^=:!»99 — Bill  of  Pabticulabs— Times  and  Places  of 

Uttebance  of  Slandsb. 

In  an  action  for  slander,  the  defendant  by  bill  of  particulars  may  com- 
pel the  plaintiff  to  disclose  each  and.  all  of  the  times  and  places  where  the 
plaintiff  claims  and  expects  to  prove  that  the  slanderous  words  were  utr 
tered. 

[Ed.  Note.— For  other  cases,  see  Libel  and  Slander,  C^nt  Dig.  {  233; 
Dec.  Dig.  <&=»99.] 

3.  DiscovEBY  ^=»37 — Bill  of  Pabtigulabs — Slandeb — Times  and  Places — 

Examination  of  Defendant. 

In  an  action  for  slander,  on  motion  for  a  bill  of  particulars  by  defend- 
ant to  require  the  plaintiff  to  specify  the  times  and  places  when  and 
where  the  slanderous  words  were  uttered.  If  the  plaintiff  cannot  state 
such  details  specifically,  he  may  secure  an  order  for  the  examination  of 
the  defendant,  to  enable  him  to  obtain  the  information  to  furnish  the  bill 
of  particulars. 

[Ed.  Note.— For  other  cases,  see  Discovery,  CJent  Dig.  |  50;  Dec.  Dig. 
«=>37.]  \ 

Appeal  from  Special  Term,  New  York  County. 

Action  by  Frederick  Pring  against  Richard  C.  Thorp.  From  an  or- 
der directing  plaintiff  to  serve  a  bill  of  particulars,  he  appeals.  Mod- 
ified and  affirmed. 

Argued  before  INGRAHAM,  P.  J.,  and  CLARKE,  SCOTT,  DOW- 
LING,  and  HOTCHKISS,  JJ. 

Kellogg  &  Rose,  of  New  York  City,  for  appellant. 

R.  W.  Candler,  of  New  York  City,  for  respondent 

PER  CURIAM.  The  action  is  for  damages  for  slander  alleged  to 
have  been  uttered  by  defendant  "during  the  months  of  August,  Septem- 
ber, and  October,  1912,  *  *  *  in  the  presence  and  hearing  of  di- 
vers persons."  The  order  appealed  from  requires  plaintiff  to  fur- 
nish particulars:  (a)  Of  each  and  all  of  the  times  and  places  during 
the  months  named  when  plaintiff  claims  and  expects  to  prove  that  the 
slanderous  words  were  uttered ;  and  (b)  the  names  of  the  persons  in 
whose  presence  and  hearing  tlte  plaintiff  claims  and  expects  to  prove 
such  utterances. 

[1]  As  to  the  second  item,  it  will  be  sufficient  if  plaintiff  is  required 
to  state  the  name  of  one  person  who  was  present  on  each  occasion 
(Rowe  V.  Washburne,  62  App.  Div.  131,  70  N.  Y.  Supp.  868),  and  the 
order  will  be  modified  accordingly. 

[2,3]  As  to  the  times  and  places  of  utterance,  the  defendant  is 
clearly  entitled  to  be  advised  in  advance  of  the  trial,  and  is  therefore 

^s»Por  other  cases  see  same  topic  A  KEY-NTJMBBR  In  all  Kej-Numbered  Digests  ft  Indexes 
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entitled  to  the  particular  sought.  If,  as  may  be  the  case,  the  plaintiff 
is  not  now  able  to  state  the  times  and  places  with  particularity,  he  will 
be  entitled  to  examine  the  defendant,  and  J:o  prove  by  him  at  what 
times  and  places  he  used  the  words  complained  of.  Ball  v.  Evening 
Post  Pub.  Co.,  48  Hun,  149-151.  It  will  be  necessary  upon  the  trial 
for  plaintiff  to  prove,  as  part  of  his  case,  the  times  and  places  of  ut- 
terance, and  he  may  consequently  examine  defendant  for  the  purpose 
of  proving  the  facts  by  him. 

The  order  will  be  modified  as  above  suggested,  and,  as  modified,  af- 
firmed, without  costs  to  either  party. 


UNITED  STATES  TITLE  GUARANTY  CO.  v.  BROWN. 
(Supreme  Court,  Appellate  Division,  Second  Department     March  19,  1915.) 

1.  Attobnet  and  Client  ^=>117 — Employment  of  Attobnet  by  Cobporation 

Pbacticinq  Law — Statute. 

Pen.  Code,  §  280,  provides  that  no  corporation  shall  practice  law.  Plain- 
tiff corporation  contracted  with  third  persons  to  prosecute  legal  proceed- 
ings on  their  behalf,  and  retained  defendant,  an  attorney,  to  conduct  the 
litigations,  paying  him  money  for  incidental  expenses,  and  he  collected 
othe]>  money  as  a  result  of  the  litigations.  Plaintiff  sued  for  a  termina- 
tion of  the  contract  and  for  an  accounting.  Held,  that  the  question 
whether  the  corporation,  which  had  violated  the  statute  regarding  the 
practice  of  law,  could  recover  against  the  attorney,  was  one  to  be  decided 
on  grounds  of  publfc  policy,  in  which  case  any  benefit  to  either  party  was 
merely  incidental  to  the  determination  as  to  what  Judgment  would  best 
serve  the  public. 

[Ed.  Note.>-For  other  cases,  see  Attorney  and  Client,  Cent.  Dig.  §f  232, 
234,  235;   Dec.  Dig.  «§=>117.] 

2.  ArroBNEY  and  Client  ^==>117 — Employment  of  Attobnet  by  Cobpobation 

Pbactocing  Law — Statute. 

Pen.  Code,  |  280,  provides  that  no  corporation  shall  practice  law. 
Plaintiff  corporation,  in  violation  thereof,  contracted  with  third  persons 
to  undertake  legal  proceedings  on  their  behalf,  and  employed  defendant, 
an  attorney,  to  conduct:  the  litigations,  paying  him  money  for  incidental 
expenses,  and  he  collected  other  money  as  a  result  of  the  litigations. 
Plaintiff  sued  for  a  termination  of  the  contract  and  for  an  accounting. 
Held,  that  the  plaintiff  might  recover;  the  transactions  between  them 
having  been  merely  mala  prohibita,  not  mala  in  se. 

[Ed.  Note. — For  other  cases,  see  Attorney  and  Client,  Cent  Dig.  {§  232, 
234,  235;   Dec.  Dig.  <®=>117.1 

3.  Attorney  and  Client  ^»117 — Employment  of  Attobnet  by  CoBPOBATiorr 

Practicing  Law — Statute. 

Hetd,  further,  that  plaintiff  might  r^over,  since  the  denial  of  relief 
to  it  would  further  no  specific  provision  of  the  statute,  which  prescribes 
an  exclusive  punishment. 

[Ed.  Note. — For  other  cases,  see  Attorney  and  Client,  Cent  Dig.  §§ 
232,  234,  235;  Dec  Dig.  «=»117.] 

4.  Attobnet  and  Client  €=»117 — Employment  of  Attorney  by  Cobpobation 

Pbacticing  Law— Statute. 

Held,  also,  that  defendant  could  not  set  up  violation  of  the  penal  stat> 
ute  in  bar  of  the  suit  against  him,  since  he  had  received  the  money  sougnr 

^s^For  other  cases  see  same  topic  A  KEY-NUMBER  in  all  Key -Numbered  Digests  ft  Indexes 
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in  bis  profeseional  capacity  as  a  member  of  a  profession,  by  compelling 
tbe  integrity  of  wbicb  public  policy  will  best  be  served. 

[Ed.  Note.— For  other  cases,  see  Attorney  and  Client,  Cent.  Dig.  §§  232, 
234,  235;   Dec.  Dig.  <8=>117.] 

5.  Attorney  and  Client  <S=>117 — Employment  of  Attorney  by  Corpoeatoon 

Practicing  Law — Statute. 

i/eM,  further,  that  defendant  could  not  set  up  plaintiff's  violation  of 
the  statute  in  bar  of  the  suit  against  hhn ;  he  being  particeps  crlminis, 
and  justice  and  equity  requiring  the  restoration  of  the  money. 

[Ed.  Note.— For  other  cases,  see  Attorney  and  Client,  Cent  Dig.  §$  232, 
234,  235 ;  Dec.  Dig.  <®=>117.] 

6.  Attorney  and  Client  ^=>117— Employment  op  Attorney  by  Corporation 

Pbacticinq  Law — Statute. 

JffcW,  also,  that  the  case  was  within  the  principle  that  one  who  has  re- 
ceived money  as  the  agent  of  a  plaintiff  cannot  plead  his  principal's  de- 
fective title,  when  sued  for  an  accounting. 

[Ed.  Note.— For  other  cases,  see  Attorney  and  Client,  Cent  Dig.  §{  232, 
234,  235 ;   Dec.  Dig.  <S=>117.] 

7.  Attorney  and  Client  ^=»117 — Employment  or  Attorney  by  Corporation 

PBAcnciNa  Law — Statute. 

Held,  that  the  defendant  could  not  set  up  the  statute  in  bar  of  a  re- 
covery against  him,  since  such*  recovery  does  not  enforce  the  prohibited 
contracts  between  the  plaintiff  corporation  and  third  persons. 

[Ed.  Note.— For  other  cases,  see  Attorney  and  Client,  Cent  Dig.  ${  232, 
234,  235;    Dec.  Dig.  «=»117.1 

8.  Constitutional  Law  ^=967 — Power — Public  Policy. 

A  court  cannot  decide  a  case  in  accordance  with  its  individual  views 
of  public  policy  upon  ethical  principles,  without  support  in  Constitution, 
statute,  or  judicial  decisions. 

[Ed.  Note. — For  other  cases,  see  Constitutional  Law,  Cent.  Dig.  §  123; 
Dec.  Dig.  «=»67.]   „ 

Appeal  from  Special  Term,  Kings  County. 

Action  by  the  United  States  Title  Guaranty  Company -against  Arthur 
A.  Brown.  Judgment  for  plaintiff  (86  Misc.  Rep.  287,  149  N.  Y. 
Supp.  186),  and  defendant  appeals.    Affirmed. 

Argued  before  JENKS,  P.  J.,  and  THOMAS,  CARR,  STAPLE- 
TON,  and  PUTNAM,  JJ. 

Edwin  D.  Webb,  of  New  York  City,  for  appellant. 
Benjamin  Reass,  of  Brooklyn  (Hugo  Hirsh  and  Emanuel  Newman, 
both  of  Brookl)m,  on  the  brief),  for  respondent. 

JENKS,  P.,  J.  The  plaintiff  corporation  made  contracts  with  third 
persons  to  undertake  legal  proceedings  on  their  behalf,  and  retained 
the  defendant  as  an  attorney  and  counselor  at  law  to  conduct  the  liti- 
gations. The  plaintiff  advanced  moneys  to  the  defendant  for  incidental 
expenses  of  the  litigations,  and  the  defendant  also  collected  moneys 
as  the  fruit  of  some  of  these  legal  proceedings.  The  plaintiff  and  the 
defendant  fell  out,  and  so  the  plaintiff  sues  to  terminate  the  agreement 
between  them  and  for  an  accounting.  The  Special  Term  gave  judg- 
ment for  the  plaintiff,  and  the  defendant  appeals. 

[1]  The  defendant's  plea  at  trial,  and  contention  here  is  that  the 
said  contracts  of  the  plaintiff  and  the  third  persons  were  illegal,  inas- 
much as  the  plaintiff  is  a  corporation  (section  280  of  the  Penal  Code), 

^=>Fv>r  other  oases  see  same  topic  &  KEY-NUMBER  in  all  Key-Numbered  Digests  ft  Indexes 
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and  therefore  the  plaintiff  was  not  entitled  to  judgment  The  defend- 
ant at  the  trial  admitted  frankly  that,  save  for  this  plea,  he  should  ac- 
count to  the  plaintiff.  Although  I  think  that  the  said  contracts  .were 
illegal  (section  280,  Penal  Code),  yet  I  think  that  the  judgment  should 
be  affirmed ;  for  I  am  of  opinion  that  the  case  should  turn  upon  con- 
sideration of  public  policy,  which  subordinates  the  question  which 
party  may  be  benefited  by  the  judgment,  for  benefit  to  either  party  is 
but  incidental  to  the  determination  whether  the  public  is  better  served 
by  our  judgment.  See  9  Cyc.  550,  b.  And  yet,  if  the  plaintiff  benefit 
incidentally  thereby,  it  but  receives  moneys  which  in  justice  and  in  eq- 
uity are  due  to  it ;  and,  if  the  defendant  benefit,  he  takes  these  moneys 
as  his  own.  As  Lord  Mansfield  observes  in  Holman  v.  Johnson,  Cow- 
per,  341 : 

"The  objection  •  •  •  sounds  at  aU  times  very  Ul  in  the  mouth  of  the 
defendant.  It  is  not  for  his  sake,  however,  that  the  objection  is  ever  allowed ; 
but  it  is  founded  in  general  principles  of  policy,  which  the  defendant  has  the 
advantage  of,  contrary  to  the  real  justice,  as  between  him  and  the  plaintiff, 
by  accident,  if  I  may  so  say/' 

"But  the  very  meaning  of  public  policy  is  the  Interest  of  others  than  the  par- 
ties, and  that  interest  is  not  to  be  at  the  mercy  of  the  defendant  alone.'* 
Holmes,  J.,  for  the  court  in  Beasley  v.  Texas  &  Pacific  B.  Oo.,  191  U.  S.  at 
page  408,  24  Sup.  Ct  at  page  166,  48  L.  Ed.  274. 

And,  first,  what  is  the  nature  of  the  oflfending  of  the  plaintiff?  It 
practiced  law  as  a  corporation.  In  the  Matter  of  Co-operative  Law 
Co.,  198  N.  Y.  479,  481,  92  N.  E.  15,  32  L.  R.  A.  (N.  S.)  55,  139  Am. 
St.  Rep.  839,  19  Ann.  Cas.  879,  when  the  court  considered  this  statute 
it  determined  that  its  purpose  and  effect  is  to  preserve  an  ancient  and 
honorable  profession  "of  the  highest  usefulness  and  standing,"  one 
which  "involves  the  highest  personal  trust  and  confidence,"  from  the 
inroads  of  a  fegal  entity  that  could  neither  qualify  for  practice  nor 
discharge  such  personal  obligations  of  trust  and  confidence,  and  which, 
either  acting  as  a  middleman,  so  to  speak,  between  client  and  attor- 
ney, might  destroy  the  relation  of  client  and  attorney,  or,  with  its  ag- 
gregate^power,  might  affect  the  individual  independence  of  the  bar. 
-  [2,3]  That  which  the  plaintiff  did  involved  nothing  immoral  nor 
I  of  turpitude ;  the  doings  were  mala  prohibita,  not  mala  in  se.  Nor  can 
we  assert  that  the  plaintiff  set  about  brazenly  to  violate  the  statute, 
or  to  evade  it,  for  it  pleads  with  some  plausibility  and  in  apparent  good 
faith  the  special  provisions  of  chapter  769  of  the  Laws  pf  1896,  incor- 
porating a  prior  title  and  indemnity  company,  to  which  the  plain- 
tiff succeeded  by  merger.  Nor  can  we  say  that  the  denial  of  the  re- 
lief sought  is  in  furtherance  of  any  specific  provision  of  the  offended 
statute,  by  way  of  penalty  or  of  punishment,  for  that  statute  prescribes 
an  exclusive  punishment — s,  matter  of  consideration  that  makes  for 
[_the  plaintiff.  Pratt  v.  Short,  79  N.  Y.  at  page  445,  35  Am.  Rep.  531^^ 
[4,  6]  On  the  other  hand,  let  us  consider  the  position  of  the  defend- 
ant, if  his  plea  prevail.  Incident  to  a  vindication  of  the  statute  inv(^ed 
by  him,  he  escapes  an  accounting  for  the  moneys  which  in  justice 
and  in  equity  belong  to  the  plaintiff — ^moneys  which  he  received 
as  a  member  of  an  ancient  and  an  honorable  profession,  and  one 
that  involves  the  highest  personal  trust  and  confidence.     Matter  of 
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Co-operative  Law  Co.,  supra;  Matter  of  Dunn,  205  N.  Y.  at  page 
401,  98  N.  E.  914,  Ann.  Cas.  1913E,  536.  True,  the  statute  is  not 
aimed  at  him  directly,  for  he  is  an  individual  permitted  to  practice 
law.  But  in  that  practice  he  accepted  a  retainer  from  the  plaintiff  to 
perform  the  illegal  contracts  which  the  plaintiff  had  made  with  third 
persons.  And  in  so  far  as  he  performed,  he  rendered  himself  particeps 
criminis.  Arnot  v.  Pittstpn  &  Elmira  Coal  Co.,  68  N.  Y.  558-567,  23 
Am.  Rep.  190;  section  27,  Penal  Law.  And  but  for  the  protection  of 
his  plea,  the  outcome  of  such  conduct  might  be  larceny.  Section  1290, 
Penal  Code.  I  intend  nothing  personal ;  my  comments  would  be  ap- 
plicable to  any  other  member  of  the  bar  who  had  pleaded  likewise. 
And  I  add  that  there  is  no  criticism  to  be  made  upon  the  professional 
performance  of  his  retainer.^  Aside  from  the  incidental  benefits  to  the 
litigants,  judgment  in  thi^  case  makes  more  for  the  preservation  of  the 
profession  from  degradation,  for  the  retention  of  public  confidence 
in  it,  for  the  determent  of  other  members  of  it. 

It  is  said  by  the  Supreme  Court  in  Brooks  v.  Martin,  2  Wall.  70,  17 
L.  Ed.  732,  that  it  was  hard  to  see  how  the  statute  enacted  for  the  bene- 
fit of  the  soldier  was  rendered  any  more  effective  by  leaving  all  of  the 
moneys  in  the  hands  of  Brooks,  instead  of  requiring  him  to  execute 
justice  by  an  accounting,  and  so  in  this  case  it  is  equally  hard  to  see  how 
the  statute  in  this  case  is  rendered  more  effective  by  permitting  an  at- 
torney and  counselor  of  the  court,  who  aided  and  abetted  in  violation 
of  the  statute,  to  go  scot-free  with  the  moneys  of  the  plaintiff  in  his 
professional  pocket. 

[6-8]  I  am  mindful  that  public  policy  rests  upon  the  laws;  that  we 
cannot  dispose  of  this  case  upon  ethical  principles,  for  which  there  is 
no  support  in  Constitution,  statute,  or  judicial  decision.  People  v. 
Hawkins,  157  N.  Y.  12,  51  N.  E.  257, 42  L.  R.  A.  490,  68  Am.  St.  R^ 
736.  But  I  am  of  opinion  that  thei  e  is  authority  for  an  aflfirmance./ln 
Pratt  V.  Short,  supra,  the  court,  per  Andrews,  J.,  say : 

^  "It  Is  DO  doubt  the  general  rule  of  law  that  no  right  of  action  can  spring 
out  of  an  illegal  contract.  And  the  rule  that  an  illegal  contract  cannot  be 
enforced  applies  as  well  to  contracts  malum  prohibitum  as  to  contracts  malum 
In  se.  But  it  does  not  necessarily  follow  that  aU  the  consequences  attending 
a  contract,  which  is  contrary  to  public  morals,  or  founded  on  an  Immoral 
consideration,  attend  and  aCTect  a  contract  malum  prohibitum  merely.  The 
law  In  the  former  case  will  not  undertake  to  relieve  parties  from  the  position 
in  which  they  have  placed  themselves,  or  to  adjust  the  equities  between  them. 
But  in  the  latter  case,  while  the  law  will  not  enforce  the  prohibited  contract, 
it  will  take  notice  of  the  circumstances,  and,  if  Justice  and  equity  require  a 
restoration  of  money  or  property  received  by  either  party  thereunder,  it  will 
and  in  many  cases  has  given  relief.  So  also  a  prohibitory  statute  may  itself 
point  out  the  consequences  of  its  violation,  and  if,  on  a  consideration  of  the 
whole  statute,  it  appears  that  the  Legislature  intended  to  define  such  conse- 
quences, and  to  exclude  any  other  penalty  or  forfeiture  than  such  as  is  de- 
clared in  the  statute  itself,  no  other  will  be  enforced,  and  if  an  action  can 
be  maintained  on  the  transaction  of  which  the  prohibited  transaction  was  a 
part,  without  sanctioning  the  illegality,  such  action  will  be  entertained." 

See,  too.  Story's  Eq.  Jur.  (18th  Ed.)  300.  j[ 

The  principle  enunciated  in  Pratt  v.  Short  has  received  frequent  rec- 
ognition. McBroom  v.  Scottish  Mortgage  &  Land  Investment  Co.,  153 
U.  S.  318^323, 145up.  Ct.  852,  38  L.  Ed.  729;  Dunn  v.  O'Connor,  25 
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App.  Div.  73-77,  49  N.  Y.  Supp.  270;  Ring  v.  L.  I.  Real  Estate  Ex- 
change, 93  App.  Div.  442,  87  N.  Y.  Supp.  682 ;  First  Nat.  Bank  v. 
Cornell,  8  App.  Div.  427,  40  N.  Y.  Supp.  850;  Rome  Savings  Bank  v. 
Krug,  102  N.  Y.  331^35,  6  N.  E.  682;  Bath  Gas  Light  Co.  v.  Claffy, 
151  N.  Y.  24-37,  45  N.  E.  390,  36  L.  R.  A.  664 ;  Duval  v.  Wellman,  124 
N.  Y.  at  page  160,  26  N.  E.  343 ;  People  v.  Knapp,  147  App.  Div.  436- 
445,  132  N.  Y.  Supp.  747. 

The  plaintiff,  for  aught  decided  in  this  case,  remains  liable  to  the  ex- 
clusive punishment  prescribed  by  the  statute.  We  affirm  a  judgment, 
not  enforcing  the  prohibited  contracts,  but  upon  taking  "notice  of  the 
circumstances,"  and  in  the  belief  that  "justice  and  equity  require  a  res- 
toration of  money"  (Pratt  v.  Short,  supra),  and  in  consideration  of  pub- 
lic policy,  in  order  to  uphold  the  principle  that  a  member  of  the  bar 
cannot  invoke  a  violation  of  law  in  which  he  participated,  for  the  pur- 
pose of  retaining  moneys,  received  by  him  in  his  professional  capacity, 
which  he  agreed  another  should  have,  and  for  which  in  justice  and  in 
equity  he  should  account.  Irwin  v.  Curie,  171  N.  Y.  at  page  414, 64  N. 
E.  161,  58  L.  R.  A.  830.  We  cannot  ufrfiold  him  in  his  vindication  of  a 
law  which  he  too  broke,  to  the  end  that  he  should  keep  moneys  which 
are  not  his  own. 

It  must  not  be  forgotten  that  the  illegal  contracts  were  those  made 
between  the  plaintiff  and  third  persons,  that  the  plaintiff  does  not  seek 
the  enforcement  of  those  contracts,  nor  can  it  be  said  that  our  disposi- 
tion of  this  case  even  indirectly  countenances  contracts  that  are  mala 
in  se.    And,  in  the  language  of  Miller,  J.,  in  Brooks  v.  Martin,  supra : 

"The  transactions  which  were  illegal  have  become  accomplished  focts,  and 
cannot  be  affected  by  any  action  of  the  court  in  thlB  case." 

Further  authority  upon  this  point  is  found  in  Planters'  Bank  v.  Un- 
ion Bank,  16  Wall.  483-500, 21  L.  Ed.  473,  and  cases  cited. 

There  is  a  further  ground  upon  which  we  may  rest  affirmance.  The 
fule  as  to  dealings  between  client  and  attorney  is  that  which  obtains 
between  principal  and  agent.  Brock  v.  Barnes,  40  Barb.  521-528,  cit- 
ing Story's  Eq.  Jur. ;  Sims  v.  Brown,  6  Thomp.  &  C.  5,  affirmed  64  N. 
Y.  660.  In  Penn  Mut.  Life  Ins.  Co.  v.  Bradley,  66  Hun,  635,  21  N.  Y. 
Supp.  876,  it  was  decided  that  the  defendants,  having  received  money 
as  the  agents  of  the  plaintiff,  could  not  plead  that  the  plaintiff  was  not 
authorized  to  do  business  within  this  state.  This  judgment  was  affirm- 
ed on  the  opinion  below.  Penn  Mutual  Ins.  Co.  v.  Bradley,  142  N.  Y. 
660,  37  N.  E.  569.  See,  too,  Murray  v.  Vanderbilt,  39  Barb.  140-152; 
Brooks  V.  Martin,  supra ;  Pointer  v.  Smith,  7  Heisk.  (Tenn.)  137, 

The  interlocutory  judgment  is  affirmed,  with  costs. 

CARR  and  PUTNAM,  JJ.,  concur.  THOMAS  and  STAPLETON, 
JJ.,  concur,  upon  the  first  ground  stated  in  the  opinion. 


Digitized  by  VjOOQ  iC 


Sup.  Ct)  AUBUBN   DBAYING  CO.  V.  WARDELL  4;75 

(89  Misa  Bep.  501) 

AUBURN  DRAYING  CO.  ▼.  WABDELL  et  aL 

(Supreme  Ck>urt,  Equity  Term,  Cayuga  County.    March  30,  1915.) 

Injunction  ^=>104 — ^Pebsonal  Rights—Peaceable  Botcott. 

Plaintiff,  a  draying  company,  left  Its  employes  free  to  become  union 
men,  and  did  not  refuse  to  treat  with  union  labor,  or  discriminate  against 
Its  union  employ^ ;  but  its  manager  refused  to  exert  pressure  on  them  to 
Join  a  union,  and  part  of  them  remained  out  of  It,  whereupon  a  central 
union,  supported  by  local  unions,  declared  plaintiff  to  be  "unfair,"  and, 
without  misstatement  of  facts,  began  a  special  peaceable  boycott  by  noti- 
fying plaintiff's  customers,  contractors,  meat  cutters,  bakers,  etc.,  that  their 
men  would  quit  or  strike  if  they  continued  to  patronize  plaintiff,  and  • 
threatened  a  continuance  of  such  boycott,  in  consequence  of  which  plain- 
tiff had  to  abandon  a  contract  to  haul  material  for  a  contractor,  and  lost 
other  patronage.  Penal  Law  (Consol.  Laws,  c.  40)  S  580,  provides  that  if 
two  or  more  persons  conspire  (subdivision  5)  to  prevent  another  from 
exercising  a  lawful  trade  by  threats  or  intimidation,  or  (subdivision  6) 
to  commit  any  act  Injurious  to  trade  or  commerce,  each  of  them  shall 
be  guilty  of  a  misdemeanor.  Held,  that  defendant's  acts  and  threats  vio- 
lated the  statute,  and  entitled  plaintiff  to  an  injunction  against  the  en- 
forcement of  resolutions  or  orders  of  defendant  unions  requiring  their 
meml)er8  to  quit  the  service  of  employers  patronizing  plaintiff,  the  giving 
of  notices  to  such  employes,  or  to  the  public,  of  an  intention  to  quit,  and 
any  other  attempt  or  threat  to  use  their  powers  over  their  members  to 
Induce  or  compel  plaintiff's  patrons  or  the  public  generally  to  refrain  from 
dealing  with  plaintiff,  and  to  damages. 

[Ed.  Note.— For  other  cases,  see  Injunction,  Gent.  Dig.  §  177;    Dec. 
Dig.  <d=»104.] 

Action  for  an  injunction  and  damages  by  the  Auburn  Draying  Com- 
pany against  William  Wardell,  individually  and  as  business  agent,  etc., 
Frank  S.  Tippett,  individually  and  as  secretary,  etc.,  and  George  Reich- 
necker,  individually  and  as  president,  etc.,  and  others.  Permanent  in- 
junction granted. 

Walter  Gordon  Merritt,  of  New  York  City,  and  George  B.  Turner 
and  John  Taber,  both  of  Auburn,  for  plaintiff. 

Frederick  A.  Mohr,  of  Auburn,  and  Frank  Hopkins,  of  Syracuse, 
for  defendants. 

SUTHERLAND,  J.  This  action  is  brought  to  restrain  the  prosecu- 
tion of  a  boycott  declared  against  plaintiff's  business,  and  for  damages 
sustained. 

The  plaintiff,  when  the  trouble  arose,  was  the  leading  concern  engag- 
ed in  the  trucking  business  in  the  city  of  Auburn,  and  had  many  regular 
patrons  engaged  in  trade  and  commerce  in  that  city,  who  had  cus- 
tomarily employed  the  plaintiff,  and  were  pleased  with  the  service 
rendered,  and  were  disposed  to  continue  their  patronage.  The  normal 
commercial  life  of  that  city  was  so  related  by  habit  and  usage  to  the 
business  of  plaintiff  as  a  going,  concern  that  to  summarily  suppress 
its  participation  in  the  transportation  of  conunodities  would  not  only 
destroy  the  business  of  the  plaintiff,  but  would,  at  the  same  time,  work 
an  appreciable  injury  to  the  trade  and  commerce  of  that  community. 

Harmonious. relations  had  always  existed  between  the  plaintiff  and 
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its  employes,  from  30  to  45  in  number.  They  had  been  free  to  be- 
come union  men  or  not,  as  they  chose,  so  far  as  plaintiff  was  con- 
cerned, and  they  did  not  join  in  any  movement  or  agitation  against 
the  plaintiff.  As  a  whole  they  were  apparently  satisfied  with  the  terms 
and  conditions  of  their  employment.  The  agitation  was  started  by 
persons  not  related  in  any  way  to  plaintiff's  working  force,  who  rep- 
resented the  Teamsters'  Union  and  the  Central  Labor  Union,  and  en- 
deavored unsuccessfully  to  persuade  plaintiff's  employes  to  join  the 
local  Teamsters'  Union,  which  was  organized  in  November,  1912. 
These  representatives  and  their  organizations  appear  to  have  taken 
offense  because,  when  the  men  did  not  come  in  voluntarily  in  response 
to  such  effort,  the  plaintiff,  when  requested  by  the  labor  leaders  to 
advise  or  compel  its  men  to  join,  declined  so  to  do. 

Thereupon  a  thoroughgoing  boycott  was  organized' by  the  leading 
men  in  labor  union  circles  in  Auburn  against  the  plaintiff.  The  in- 
itial action  by  the  unions,  as  such,  was  taken  by  the  Teamsters'  Union, 
which  passed  a  resolution  at  a  meeting  in  July,  1913,  declaring  the  Au- 
burn Draying  Company  to  be  "unfain"  Two  lumber  companies  were 
placed  on  the  unfair  list  at  the  same  time,  but  they  do  not  seem  to 
have  figured  extensively  in  the  propaganda  which  followed.  The 
Central  I^bor  Union  then  took  the  matter  up,  and  after  unsuccess- 
ful negotiations  with  plaintiff  the  declaration  of  unfairness  was  ap- 
proved by  the  Central  organization,  and  action  was  also  taken  by  the 
meat  cutters  and  bakers  and  other  local  organizations  sustaining  the 
attitude  of  the  Teamsters'  Union  and  the  Central  Labor  Union  to- 
ward the  plaintiff,  and  a  systematic,  concerfed  campaign  was  under- 
taken to  compel  plaintiff's  customers  to  stop  patronizing  plaintiff  by 
threatening  to  call  strikes  among  their  own  men  if  such  patronage 
were  continued. 

Union  labor  in  Auburn  was  efficiently  organized,  in  the  sense  that  the 
various  local  unions  were  bound  together  through  their  representatives 
in  the  Central  Labor  Union,  which  was  nominally  an  advisory  body 
but  in  fact  exercised  a  direction  and  control  which  made  the  entire 
union  movement  cohesive,  well-disciplined,  and  powerful  for  any  pur- 
pose for  which  such  a  movement  may  be  utilized.  Disobedience  by 
their  members  to  the  orders  of  the  local  unions  could  be  punished  by 
fine  or  expulsion,  and  disobedience  to  the  directions  of  the  Central 
Labor  Union  on  the  part  of  a  local  union  could  be  punished  by  its 
excommunication  from  the  central  body.  When  employed  for  legit- 
imate' ends,  great  good  would  result  from  such  extensive  and  efficient 
co-operation;  but  in  this  particular  case,  when  the  energies  of  the 
entire  organization  were  directed  against  the  plaintiff  in  an  effort  to 
drive  away  its  customers,  the  result  was  certain  to  be  disastrous  to 
the  plaintiff,  just  as  it  was  intended  to  be  by  the  promoters  of  the 
boycott. 

PlaintifFs  customers  were  notified  that  the  plaintiff  was  on  the  un- 
fair list,  and  were  told  that  the  union  men  in  the  employ  of  said  cus- 
tomers would  quit  if  the  customers  continued  to  patronize  the  plain- 
tiff. A  contractor  erecting  a  theater  had  employed  plaintiff  to  haul 
the  iron  work  from  the  railway  station  to  the  place  where  the  build- 
ing was  going  up,  and  derricks  and  hoisting  apparatus  had  been  placed 
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in  position  by  the  plaintiff  to  facilitate  its  work,  when  the  contractor 
was  told  by  the  agents  of  the  unions  that  the  different  workmen  of 
the  various  organizations  there  employed  would  be  called  oflF  from  the 
job  if  the  plaintiff  drew  the  material.  The  plaintiff  not  only  had  tc 
abandon  its  engagement,  but  had  to  haul  the  material  which  it  had 
drawn  to  the  job  back  to  the  railway  station,  from  which  point  it  was 
again  hauled  to  the  theater  by  another  trucking  company,  not  in  dis- 
favor with  the  unions,  in  order  to  avoid  a  strike  being  called  on  the 
contractor. 

Other  building  contractors  were  informed  by  the  union  agents  that 
they  would  have  to  substitute  some  one  else  to  haul  their  materials  or 
said  agents  would  take  the  union  men  off  the  jobs.  The  butchers  were 
notified  by  such  agents  that  union  meat  cutters  would  quit  if  beef  was 
hauled  to  the  markets  by  the  plaintiff's  trucks.  The  bakers  were 
likewise  notified;  and  one  of  them  testifies  that  he  asked  his  men 
about  it,  and  they  said  they  would  be  fined  if  they  continued  to  work 
with  materials  hauled  by  the  plaintiff.  Merchants,  whose  clerks  be- 
longed to  union  organizations,  on  receiving  similar  notices,  succumbed 
at  once  and  withdrew  their  patronage,  for  fear  their  clerks  would 
quit  if  the  Auburn  Draying  Company  were  to  continue  to  haul  mer- 
chandise to  their  stores.  This  continued  until  a  temporary  injunc- 
tion was  granted  against  the  continuation  of  the  boycott,  whereupon 
some,  at  least,  of  the  former  customers  resumed  the  habit  of  employ- 
ing the  plaintiff,  which  had  been  interrupted  by  the  threats  and  de- 
mands of  the  defendant  organizations  and  their  leaders. 

There  has  been,  during  the  entire  trouble,  no  force  or  violence  used 
or  threatened.  There  has  been  no  misstatement  of  facts,  unless  the  use 
of  the  word  "unfair,"  when  applied  to  the  plaintiff,  may  have  been  mis- 
leading ;  and  it  is  not  charged  that  there  was  any  intention  to  misrepre- 
sent the  facts  in  this  respect.  It  may  not  be  very  important,  except  as 
the  fact  may  show  that  the  movement  against  plaintiff  was  specially 
conceived,  and  was  not  merely  incidental  to  a  general,  well-defined 
policy,  that  there  does  not  seem  to  be  in  the  constitution  or  laws  of  these 
organizations  any  authoritative  interpretation  of  the  word  "unfair." 
At  the  trial,  in  order  to  obtain  an  accurate  conception  of  the  meaning  of 
that  word  from  the  standpoint  of  well-informed  members  of  the  union, 
one  of  the  leading  members  of  the  central  organization  was  interrogat- 
ed as  follows : 

"Q.  Mr.  Dennis,  do  yon  know  of  any  authoritative  definition  by  any  con- 
vention, or  any  rules  of  the  labor  union,  of  the  word  'unfair'?  A.  I  don't 
know  that  we  have  got  any.  It  is  generally  assumed  that  a  man  that  re- 
fuses to  treat  with  the  labor  organizations,  refuses  to  employ  union  labor 
and  give  to  his  employes  the  conditions  asked  for  by  labor  organizations,  is 
unfair,  or  not  friendly,  to  the  organizations.  He  is  not  unfair  until  after  a 
declaration  made  by  the  organization.  Q.  You  specify  certain  things:  Re- 
fusal to  treat  with  the  representatives  of  the  organization,  and  refusal  to 
give  his  men  the  conditions  provided  by  the  labor  organizations.  I  suppose 
you  mean  working  conditions,  shop  conditions,  hours,  etc.?  A.  Tes,  sir.  Q. 
What  was  the  other  particular?  A.  Refusal  to  employ  members  of  the  or- 
ganization. Q.  I  was  trying  to  find  out  yesterday  whether  there  was  any 
statement  which  could  be  considered  as  authoritative,  defining  the  conception 
of  the  labor  union  men  of  the  word  'unfair*?  A.  That  I  believe  is  the  gen- 
eral understanding  of  it" 
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Mr.  Nugent,  another  well-informed  member,  gave  the  following  upon 
that  point : 

"Q.  What  Is  your  definition  of  'unfair*?  A.  Why,  any  firm  that  refuses  to 
treat  or  deal  t\ith  organized  labor,  or  affiliated  unions,  Is  unfair  to  organlfsed 
labor.  That  is  the  way  we  alwayff  put  It  Q.  What  do  you  mean  by  refusing 
to  deal  or  treat  with  organized  labor  or  the  representatives?  A.  Won't  hire 
union  men,  or  won't  meet  any  officer  from  the  union  to  treat  with  them.  Q. 
Does  your  definition  of  'unfair*  necessarily  Include  every  man  who  main- 
tains what  might  be  called  an  open  shop,  employing  union  men  and  nonunion 
men?  A.  No;  that  is  not  an  unfair  firm;  an  unfair  firm  is  a  firm  that  does 
not  employ  union  men.  Q.  That  diaeriminatea  against  union  men  and  declines 
to  employ  them?    A.  Yes,  sir." 

The  plaintiff  did  not  refuse  to  treat  with  union  labor  leaders,  nor 
did  it  discriminate  against  those  of  its  employes  who  did  belong  to  that 
organization.  Some  effort  was  made  at  the  trial  to  show  that  union 
men  were  discriminated  against;  but  that  claim  is  not  justified  by  the 
facts.  It  is  true  Mr.  Wilson,  the  manager  of  the  plaintiff,  stated  to  the 
union  leaders  who  called  upon  him  that,  if  his  men  asked  his  advice  as 
to  joining  the  union,  he  would  tell  them  that  he  thought  it  would  not 
tend  to  preserve  the  spirit  of  harmony  which  had  existed  between  the 
men  and  their  employers,  but  might  introduce  an  element  of  discord. 
He  stated  that  he  would  not  volunteer  this  information,  and  would  put 
no  obstacle  in  the  way  of  any  of  his  men  joining  who  desired ;  but  it  is 
not  Unlikely  that  his  unsympathetic  attitude  toward  the  union  idea  was 
understood  by  his  employes.  Mr.  Wilson  testifies  that  Mr.  Dennis, 
who  was  the  official  organizer  of  the  American  Federation  of  Labor, 
business  agent  of  the  Central  Labor  Union  at  Auburn,  and  ex  officio 
agent  of  each  affiliated  local  union,  told  him,  if  the  men  would  not  join, 
he  (Wilson)  must  discharge  them.  This  Dennis  denies.  But  the  ef- 
forts of  Dennis  with  the  men  had  proved  unavailing,  and  he  undoubt- 
edly tried  to  get  Wilson  to  bring  pressure  upon  the  men  to  join ;  and 
because  Wilson  did  not  do  as  he  requested,  and  because  the  men  con- 
tinued to  remain  out  of  the  union,  the  plaintiff  was  declared  unfair. 
Some  of  the  plaintiff's  employes  offered  to  join,  but  after  the  declara- 
tion of  unfairness  the  union  would  not  receive  a  portion  of  the  men  and 
permit  them  to  work  with  others  who  did  not  belong  to  the  union ;  the 
position  of  the  union  being  that  they  would  then  take  all  of  the  plain- 
tiff's men  into  their  organization  or  none. 

It  is  plain  enough  that,  whether  the  words  used  in  notifying  plain- 
tiff's customers  that  labor  troubles  would  come  to  them  if  they  con- 
tinued to  patronize  plaintiff  were  that  the  union  men  would  quit,  or 
would  be  ordered  to  quit,  the  intention  was  disclosed  to  use  the  power 
of  the  labor  organization,  if  necessary,  to  compel  the  members  to  quit ; 
and  what  was  feared  by  the  customers  was,  not  any  voluntary,  self- 
initiated  movement  of  their  own  employes  to  quit,  but  that  they  would 
quit  because  ordered  to  do  so  by  the  organizations  to  which  they  belong- 
ed, which  possessed  disciplinary  powers  to  enforce  obedience.  The 
temporary  injunction  continued  until  the  case  was  tried  upon  the  mer- 
its ;  and  it  must  now  be  determined  whether  a  cause  of  action  in  equity 
exists,  and,  if  a  permanent  injunction  is  to  issue,  toward  what  acts  it 
should  rightfully  be  directed. 
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The  law  on  the  subject  of  the  peaceful  boycott  does  not  seem  to  have 
been  so  clearly  settled  in  this  state  by  its  court  of  last  resort  as  to  leave 
no  ^ound  for  uncertainty.  The  familiar  and  frequently  cited  cases  of 
Curran  v.  Galen,  152  N.  Y.  33,  46  N.  E.  297,  Z7  L.  R.  A.  802,  57  Am. 
St.  Rep.  496,  Nat  Protective  Ass'n  v.  Gumming,  170  N.  Y.  315,  63  N. 
E.  369,  58  L.  R.  A.  135, 88  Am.  St.  Rep.  648,  and  Jacobs  v.  Cohen,  183 
N.  Y.  207,  76  N.  E.  5,  2  L.  R.  A.  (N.  S.)  292,  111  Am.  St.  Rep.  730,  5 
Ann.  Gas.  280,  if  they  are  entirely  reconcilable,  do  not  apply  so  closely 
to  the  question  at  issue  here  as  to  dispose  of  it,  and  I  think  it  may  be 
regarded  as.  still  an  open  question  as  far  as  the  Court  of  Appeals  is 
concerned ;  and  the  reported  opinions  of  judges  of  other  courts  of  this 
state  are  not  in  entire  harmony  in  all  their  expressions  as  to  the  legal 
effect  of  a  combination  or  agreement  of  many  to  do  that  which  each  in- 
dividual of  his  own  accord  might  lawfully  do  as  to  the  withholding  of 
patrcHiage,  where  no  physical  interference  is  used  or  threatened,  and 
no  misstatement  of  fact  employed  to  arouse  hostility.  It  has  some- 
times been  said  that  if  the  purpose  of  the  confederated  movement  is  to 
benefit  the  members  of  the  organization,  and  the  consequent  injury  to  a 
third  party  only  an  incident,  the  injury  is  without  legal  redress  in  the 
civil  courts.  See  review  of  New  York  cases  in  Gill  Engraving  Co.  v. 
Doerr  et  al.  (D.  C.)  214  Fed.  111.  Whether  that  be  the  true  test  is,  to 
say  the  least,  open  to  great  doubt ;  and  I  venture  to  suggest  that  it  will 
be  hard  to  find  a  case  in  the  books  where  a  combination  has  been  held 
to  be  illegal,  and  has  been  restrained  from  operating,  in  which  the  pur- 
pose of  the  combination  was  not  to  benefit  its  members.  The  acts  done 
to  accomplish  the  purposes  of  the  organization  may  bring  it  under  con- 
demnation, and  render  it  liable  in  damages  to  the  party  injured  by  said 
acts,  even  if  the  purpose  for  which  the  organization  was  formed  is 
most  praiseworthy.  The  distinction  between  n;iotive  and  intent,  be- 
tween ultimate  purpose  and  immediate  purpose,  must  not  be  forgotten. 

In  so  far  as  it  may  be  thought  to  be  material  to  inquire  whether  the 
movement  against  the  plaintiff  was  merely  incidental  to  a  general  poli- 
cy adopted  by  the  unions,  irrespective  of  the  individuals  outside  their 
organization  who  might  happen  to  gain  or  lose  by  it,  it  is  clear  that  the 
declaration  of  unfairness  against  the  plaintiff  was  not  so  made.  The 
resolution  of  unfairness  and  the  propaganda  which  followed  were  rath- 
er in  the  nature  of  special  legislation  and  special  action  directed  particu- 
larly against  the  plaintiff,  for  the  immediate  purpose  of  destroying  its 
business  unless  it  would  yield  to  the  demands  imposed  upon  it  and  take 
the  necessary  steps  to  bring  its  unwilling  employes  into  the  union. 

The  immediate  purpose  and  intent,  and  not  the  ultimate  purpose  or 
hope,  of  the  defendants  in  instituting  the  boycott  should  be  considered, 
if  the  purpose  of  those  who  inaugurate  a  boycott  bears  upon  its  legality. 
While  the  ultimate  hope  of  the  defendants  no  doubt  was  to  better  the 
condition  of  the  members  of  the  union  by  bringing  into  it  all  the  crafts- 
men and  laborers  in  Auburn,  so  that  their  miited  efforts  for  higher 
wages,  shorter  hours,  and  better  working  conditions  might  be  more  per- 
suasive and  effectual,  and  assuming,  as  we  readily  may,  that  without 
such  motive  or  ultimate  purpose  the  boycott  would  not  have  been  in- 
augurated, nevertheless  the  immediate  business  in  hand,  the  specific 
and  direct  thing  which  the  defendants  were  then  and  there  devoting 
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their  energies  to  and  focussing  all  of  the  disciplined  power  of  their  or- 
ganization upon,  by  which  their  intent  in  the  true  legal  sense  is  to  be 
ascertained,  was  the  destruction  of  the  plaintiff's  business,  in  order  that 
the  plaintiff,  through  its  sufferings,  might  be  forced  to  yield  to  the  de- 
mands of  the  union ;  and  by  this  immediate  purpose  and  intent  the  le- 
gality of  the  boycott  movement  in  this  case  should  be  determined. 
What  was  threatened,  intended,  and  in  part  accomplished,  was  injury 
to  the  business  and  property  of  the  plaintiff ;  the  acts  performed  and 
results  accomplished  being  also  necessarily  injurious  to  trade  and  com- 
merce. Whether  we  call  those  acts  means  or  ends,  they  are  forbidden 
under  the  statutes  of  this  state.  Penal  Law,  §  580,  subds.  5,  6 ;  People 
ex  rel.  Gill  v.  Smith,  5  N.  Y.  Cr.  R.  509,  affirmed  15  N.  Y.  St.  Rep.  17; 
Id.,  110  N.  Y.  633,  17  N.  E.  871 ;  People  v.  Davis,  159  App.  Div.  464, 
144  N.  Y.  Supp.  284. 

The  sections  of  the  Penal  Law  relating  to  conspiracy  have  received 
much  attention  in  the  arguments  and  briefs  of  the  learned  counsel  who 
have  presented  the  case  and  the  defense  with  very  great  ability.  Sec- 
tion 580,  as  far  as  it  relates  to  the  subject  under  discussion,  provides 
that: 

**If  two  or  more  persons  conspire:    ♦    ♦    • 

"5.  To  prevent  another  from  exercising  a  lawful  trade  or  calling,  or  doing 
any  other  lawful  act,  by  force,  threats,  intimidation,  or  by  interfering  or 
threatening  to  interfere  with  tools.  Implements,  or  property  belonging  to  or 
used  by  another,  or  with  the  use  or  employment  thereof;   or 

"6.  To  commit  any  act  injurious  to  the  public  health,  to  public  morals,  or 
to  trade  or  commerce,  or  for  the  perversion  or  obstruction  of  Justice,  or  of 
the  due  administration  of  the  laws, 

"Each  of  them  is  guilty  of  a  misdemeanor.** 

Section  582  reads  as  follows : 

"No  conspiracy  is  punishable  criminally  unless  it  is  one  of  those  enumerated 
In  the  last  two  sections,  and  the  orderly  and  peaceable  assembling  or  co-opera- 
tion of  persons  employed  in  any  calling,  trade  or  handicraft  for  the  purpose 
of  obtaining  an  advance  in  the  rate  of  wages  or  compensation,  or  of  main- 
taining such  rate,  is  not  a  conspiracy.*' 

Speaking  first  as  to  the  declaration  in  section  582  that  co-operation 
to  obtain  an  advance  of  wages,  or  to  maintain  the  rate,  is  not  a  conspira- 
cy, it  is  clear  that  that  proviso  is  not  applicable  to  this  case,  because  the 
bone  of  contention  here  was  not  wages,  but  the  open  shop.  The  facts 
here  are  not  unlike  those  discussed  by  Mr.  Justice  Barrett  in  People  ex 
rel.  Gill  v.  Smith,  5  N.  Y.  Cr.  R.  509 ;  and  the  reasoning  in  that  case  is 
equally  persuasive  to  show  that  section  582  does  not  furnish  immunity 
to  these  defendants  for  the  acts  complained  of. 

It  seems  to  be  necessary  under  the  evidence  to  hold  that  the  confeder- 
ated acts  of  the  defendants  violate  section  580,  above  quoted,  as  being 
injurious  to  trade  and  commerce,  and  also  that  the  threats  to  call  strikes 
on  plaintiff's  patrons  to  prevent  the  plaintiff  from  exercising  its 
lawful  trade  or  calling  were  illegal  under  the  penal  statute  above  quot- 
ed. As  to  the  threats,  it  is  argued  that  each  member  of  the  union  has 
the  unchallenged  legal  right  to  quit  his  job,  and  that  a  threat  to  do  that 
which  the  persons  making  it  have  a  perfect  right  to  do  is  not  the  kind 
of  a  threat  referred  to  in  subdivision  5  of  section  580;  and  I  accept 
that  contention  as  sound.    But  it  seems  to  me  clear  that  what  one  may 
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do  as  an  individual,  and  may  therefore  threaten  to  do,  lawfully,  with 
respect  to  withdrawal  of  his  own  patronage,  cannot  always  be  done  nor 
threatened  to  be  done  lawfully  by  a  combination  of  individuals  held  to- 
gether in  a  compact  to  act  unitedly  in  that  respect.  If  the  making  and 
observance  of  the  compact  by  many  confederates  is  calculated  to  injure 
trade  and  commerce,  it  is  obnoxious  to  the  common  law,  and  a  threat 
to  do  that  is  a  threat  to  do  an  unlawful  act. 

In  two  recent  cases  the  Appellate  Division  of  the  Second  Department 
in  this  state  has  affirmed  decisions  of  the  Special  .Term  granting  injunc- 
tions against  the  prosecution  of  boycotts  by  labor  organizations,  and 
the  conclusions  therein  reached  with  regard  to  the  propriety  and  form 
of  an  injunction  may  be  employed  here.  Newton  Co.  v.  Erickson,  70 
Misc.  Rep.  292,  126  N.  Y.  Supp.  949,  affirmed  144  App.  Div.  939,  129 
N.  Y.  Supp,  nil ;  Bossert  v.  Dhuy,  151  N.  Y.  Supp.  877. 

Some  of  the  recent  decisions  of  the  Supreme  Court  of  the  United 
States  with  regard  to  the  legal  impropriety  of  combinations  to  with- 
hold patronage  and  confederated  movements  to  boycott  have  a  bearing 
upon  the  present  case,  although  they  arose  imder  the  Sherman  Anti- 
Trust  Act  (Act  July  2,  1890,  c.  647,  26  Stat.  209) ;  for,  contrary  to 
what  was  generally  supposed  to  be  the  more  inclusive  interpretation 
made  in  previous  decisions,  it  seems  to  be  held  in  the  Standard  Oil  Co. 
Case,  221  U.  S.  1,  31  Sup.  Ct.  502,  55  L.  Ed.  619,  34  L.  R.  A.  (N.  S.) 
834,  Ann.  Cas.  1912D,  734,  and  the  American  Tobacco  Co.  Case,  221 
U.  S.  106  (see  page  179),  31  Sup.  Ct.  632,  55  L.  Ed.  663,  that  the  words 
"restraint  of  trade,"  used  in  the  act  of  Congress,  were  intended  to  and 
do  have  only  the  significance  which  they  had  at  common  law  and  in  the 
law  of  this  country  at  the  time  of  the  adoption  of  the  Anti-Trust 
Act,  and — 

"only  embraced  acts  or  contracts  or  agreements  or  combinations  which  oper- 
ated to  the  prejudice  of  the  public  interests  by  unduly  restricting  competition, 
or  unduly  obstructing  the  due  course  of  trade,  or  which,  either  because  of 
their  inherent  nature  or  effect,  or  because  of  the  evident  purpose  of  the  acts, 
etc.,  injuriously  restrained  trade." 

In  the  light  of  the  latest  interpretation  of  the  Sherman  Act  thus 
given,  what  that  court  say,  when  dealing  with  boycotts  under  that 
act,  becomes  very  instructive,  also,  as  an  exposition  of  the  legality     * 
or  illegality  of  similar  agreements  and  acts  at  common  law. 

In  Eastern  States  Retail  Lumber  Dealers'  Ass'n  v.  United  States  et 
al.,  234  U.  S.  600,  at  page  614,  34  Sup.  Ct.  951,  at  page  955  (58  L.  Ed. 
1490),  the  court  say : 

"A  retail  dealer  has  the  unquestioned  right  to  stop  dealing  with  a  whole- 
saler for  reasons  suflicient  to  himself,  and  may  do  so  because  he  thinks  such 
dealer  is  acting  unfairly  in  trying  to  undermine  his  trade.  'But,'  as  was 
said  by  Mr.  Justice  Lurton,  speaking  for  the  court  in  Grenada  Lumber  Co. 
V.  Mississippi,  217  U.  S.  433,  30  Sup.  Ct.  535,  54  L.  Ed.  82G,  *when  the  plain- 
tiffs in  error  combine  and  agree  that  no  one  of  them  will  trade  with  any 
producer  or  wholesaler  who  shall  sell  to  a  consumer  within  the  trade  range 
of  any  of  them,  quite  another  case  is  presented.  An  act  harmless  when  done 
by  one  may  become  a  public  wrong  when  done  by  many  acting  in  concert,  for 
it  then  takes  on  the  form  of  a  conspiracy,  and  may  be  prohibited  or  punished, 
if  the  result  be  hurtful  to  the  public  or  to  the  indlyidual  against  whom  the 
concerted  action  is  directed.'" 
152  N.Y.S.-^! 
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The  lumber  dealers  in  the  case  just  cited,  whose  agreement  not 
to  patronize  wholesalers  who  sold  at  retail  in  their  territory  was  de- 
clared illegal,  certainly  had  an  interest  of  their  own  which  they  were 
trying  to  promote  by  that  agreement ;  but  that  interest  did  not  furnish 
them  immunity.  The  combination  there  operated  primarily,  of  course, 
as  a  restraint  upon  the  purchasing  trade  of  the  parties  to  the  contract 
In  the  case  at  bar,  the  patronage  of  third  persons,  not  parties  to  the 
compact,  was  sought  to  be  cut  off  from  the  plaintiff.  In  that  re- 
spect the  present  case  is  more  like  the  boycotts  against  the  Buck's 
Stove  &  Range  Company  and  the  Danbury  hat  manufacturers,  which 
were  held  to  be  illegal.  Gompers  v.  Buck's  Stove  &  Range  Co.,  221 
U.  S.  418,  31  Sup.  Ct.  492,  55  L.  Ed.  797,  34  L.  R.  A.  (N.  S.)  874; 
Loewe  v.  Lawlor,  208  U.  S.  288,  28  Sup.  Ct.  301,  52  L.  Ed.  488,  13 
Ann.  Cas.  815 ;  Lawlor  v.  Loewe,  235  U.  S.  522,  35  Sup.  Ct.  170,  59 
L.  Ed. ,  opinion  handed  down  January  5,  1915. 

In  Gompers  v.  Buck's  Stove  &  Range  Co.,  supra,  the  court  say 
of  labor  unions  as  follows  (221  U.  S.  at  page  439,  31  Sup.  Ct.  at  page 
497,  55  L.  Ed.  797,  34  L.  R.  A.  [N.  S.]  874): 

"The  law,  therefore,  recognizes  the  right  of  worklngmen  to  unite  and  to  In- 
ylte  others  to  Join  their  ranks,  thereby  making  available  the  strength,  In- 
fluence, and  power  that  come  from  such  association.  By  virtue  of  this  right, 
powerful  labor  unions  have  been  organized.  But  the  very  fact  that  It  Is  law- 
ful to  form  these  bodies,  with  multitudes  of  members,  means  that  they  have 
thereby  acquired  a  vast  power,  In  the  presence  of  which  the  individual  may 
be  helpless.  This  power,  when  unlawfully  used  against  one,  cannot  be  met, 
except  by  his  purchasing  peace  at  the  cost  of  submitting  to  terms  which  In- 
volve the  sacrifice  of  rights  protected  by  Vie  Constitution,  or  by  standing  on 
such  rights  and  appealing  to  the  preventive  powers  of  a  court  of  equity.  When 
such  appeal  is  made.  It  Is  the  duty  of  government  to  protect  the  one  against 
the  many  as  well  as  the  many  against  the  one.*' 

The  plaintiff  is  entitled  upon  the  facts  established  to  damages  and 
an  injunction  against  the  continuation  of  the  injurious  acts.  By  stip- 
ulation, the  assessment  of  damages,  if  the  right  to  damages  is  upheld, 
is  to  be  taken  up  on  a  supplemental  hearing.  The  form  of  the  final 
injunction  to  be  granted  should  not  be  so  broad  as  to  withhold  from 
any  individual  member  of  any  of  the  unions  the  right  to  quit  his  job 
at  any  time  according  to  his  own  pleasure,  and  to  consult  with  his  fel- 
low members  in  that  regard.  And  when  we  speak  of  an  agreement 
to  quit  work,  or  not  to  patronize,  as  being  under  some  circumstances 
unlawful,  it  should  be  understood  that  by  agreement  we  mean  a  com- 
pact or  mutual  understanding  which  imposes  something  in  the  nature 
of  an  obligation  on  the  parties  thereto,  and  not  to  an  agreement  in  the 
sense  in  which  that  word  is  used  to  denote  mere  similarity  or  harmony 
of  opinion  or  belief  which  may  be  entertained  by  a  number  of  indi- 
viduals who,  as  the  natural  result  of  the  holding  of  such  similar  views, 
may  find  themselves  moving  in  the  same  direction  at  the  same  time  ; 
each  individual  doing  of  his  own  volition  just  what  others  around 
him  are  doing  for  the  same  reason,  without  any  understanding  or 
promise  that  they  shall  act  together,  which  state  of  mind  and  conse- 
quent simultaneous  action  is  surely  not  subject  to  control  by  law,  nor 
justly  called  a  conspiracy.  There  is  a  very  perceptible  and  practical 
difference  between  the  latter  supposititious  condition  and  the  one  pre- 
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senteJ  in  this  case ;  and  I  venture  the  opinion  that  the  full  liberty  of  ev- 
ery individual  to  act  according  to  his  own  will  with  regard  to  withhold- 
ing his  own  labor  or  patronage  will  be  preserved,  and  the  plaintiff  will 
be  also  protected  from  unjust  and  unlawful  injury,  if  what  may  be  com- 
pulsory action  on  the  part  of  the  members  of  the  union,  because  of  the 
disciplinary  powers  possessed  by  the  organization  over  its  members,  or 
because  of  the  obligatory  nature  of  the  compact  entered  into  by  the 
group,  is  enjoined. 

The  injunction,  broadly  speaking,  should  prohibit  the  enforcement 
of  resolutions,  rules,  or  orders  of  the  defendant  unions  requiring  their 
members  to  quit  the  service  of  employers  who  patronize  the  plaintiflF, 
and  the  giving  of  notices  by  or  on  behalf  of  said  organizations  or  the 
officers  thereof  to  such  employers,  or  the  public,  of  an  intention  to  quit 
provided  said  emplpyers  continue  to  patronize  the  plaintiff,  and  any 
other  attempt  or  threat  to  use  the  powers  or  authority  of  the  defend- 
ant unions  over  their  own  members,  for  the  purpose  of  inducing  or 
compelling  patrons  of  the  plaintiff,  or  the  public  generally,  against  tfieir 
will,  to  refrain  from  dealing  with  the  plaintiff. 


HAYWOOD  V.  LOCKWOOD  et  aL 
(Supreme  Court,  Special  Term,  Erie  County.    April  5,  1915.) 

1.  Chattel  Mobtoaobs  ^=»256 — Enjoining  Fobxolosurx. 

Wli^re  a  chattel  mortgagee  has  the  right  under  a  power  of  sale  to  fore- 
close without  action,  the  validity  of  the  mortgage  can  be  tested  only  by 
action  to  have  it  adjudged  null  and  void,  or  paid,  in  which  action  the 
mortgagee  may  ask  foreclosure  of  the  mortgage  and  be  restrained  from 
enforcing  the  power  of  sale  pendente  lite. 

[Ed.  Note.-~For  other  cases,  see  Chattel  Mortgages,  Cent  Dig.  |  528; 
Dec.  Dig.  <&=»256.1 

2,  Sales  «=>40— Misrepbesbntations — ^Matbbialitt  under  Liquor  Tax  Ixiw. 

Where  the  seller  of  hotel  equipment,  who  took  a  chattel  mortgage  for  the 
purchase  price,  falsely  stated  that  he  had  not  been  convicted  of  keeping 
a  disorderly  house,  such  misrepresentation  was  material  to  the  value  of 
the  hotel  property,  and  gave  rise  to  a  right  of  action,  under  Liquor  Tax 
Law  (Consol.  Laws,  c.  34),  i  36,  subd.  7,  providing  that,  if  the  holder  of 
any  liquor  tax  certificate  shall  be  convicted  of  keeping  a  disorderly  house, 
he  shall  forfeit  his  certificate  and  be  deprived  of  all  rights  and  privileges 
thereunder,  and  gave  rise  to  a  right  of  action  to  set  aside  the  sale  and  ' 
mortgage^ 

[Ed.  Note.— IV>r  other  cases,  see  Sales,  Cent  Dig.  f§  70-^;  Dec.  Dig. 
«=»40.] 

8.  Injutnctdcon  ^=»175— Motion  to  Dissolve — Scope — Issxtes. 

In  an  action  to  declare  void  a  chattel  mortgage  given  to  secure  the 
price  of  goods,  the  sale  being  alleged  to  have  been  vitiated  by  fraud,  where 
defendant's  affidavits,  on  motion  to  dissolve  an  injunction  restraining  the 
foreclosure  pending  suit,  merely  put  in  issue  the  allegations  of  the  com- 
plaint, the  tissue  of  fraud  could  not  properly  be  determined  on  the  hear- 
ing of  the  motion  on  affidavits;  the  litigation  not  requiring  unusual  ex- 
pedition, and  it  not  being  clear  that  the  evidence  on  the  trial  would  not 
enlighten  the  court 

[Ed.  Note. — For  other  cases,  see  Injunction,  Cent.  Dig.  f  388 ;  Dec.  Dig. 
«=s>17S.] 
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4.  Injunction  «=»iei — Setting  Aside — ^Dibcbetion  of  Cottet. 

The  granting  of  a  motion  to  vacate  a  temporary  injunction,  in  a  suit 
to  declare  void  a  chattel  mortgage  to  secure  the  purchase  price  of  hotel 
furnishings,  was  within  the  sound  discretion  of  the  court 

[Ed.  Note. — For  other  cases,  see  Injunction,  Cent.  Dig.  f  347;  Dec.  Dig. 

«=»iei.3 

6.  Injunction  «e=>163 — Tempobabt  Injunction — Sisttino  Aside — Gbounds. 
Where  defendants  filled  to  show  that  plaintiff  could  not  reasonably 
hope  to  succeed  in  his  suit  to  declare  void  for  fraud  and  misrepresenta- 
tions a  chattel  mortgage  to  secure  the  purchase  price  of  hotel  furnish- 
ings, defendants'  motion  to  vacate  a  temporary  injunction  restraining 
foreclosure  by  exercise  of  power  of  sale  must  be  denied. 

[Ed.  Note.— For  other  cases,  see  Injunction,  Cent  Dig.  iS  357-371;  Dec. 
Dig.  <S==>163.] 

Action  by  George  Haywood  against  William  Lockwood  and  Ellen 
Lockwood.     Motion  to  vacate  an  injunction  denied,  with  a  proviso. 

William  Armstrong,  of  New  York  City,  for  the  motion. 
George  H.  Wade,  of  Buffalo,  opposed. 

WOODWARD,  J.  This  is  an  appeal  to  the  equitable  powers  of 
the  court  to  set  aside  as  fraudulent  and  void  a  certain  chattel  mort- 
gage on  the  business  equipment  of  a  hotel  located  at  98  Main  street, 
Tonawanda,  N.  Y.,  and  given  to  secure  the  payment  of  $1,000  to  the 
defendant  George  Lockwood.  The  complaint  alleges  the  purchase 
by  the  plaintiff  of  the  property  in  question,  and  sets  forth  facts  which, 
if  established  upon  the  trial,  would  entitle  the  plaintiff  to  the  relief 
demanded.  A  preliminary  injunction  was  granted  upon  affidavits,  and 
the  defendants  now  move  this  court  to  vacate  and  set  aside  such  in- 
junction order. 

[  1  ]  It  is  well  recognized  that,  where  a  mortgagee  has  the  right  un- 
der a  power  of  sale  contained  in  a  chattel  mortgage  to  foreclose  the 
same  without  action,  the  validity  thereof  can  only  be  tested  by  an 
action  to  have  it  adjudged  that  it  is  null  and  void,  or  that  it  has  been 
paid,  in  which  action  the  mortgagee  may  properly  ask  for  the  fore- 
closure of  the  mortgage.  Pending  the  determination  of  such  action, 
the  mortgagee  may  be  properly  restrained  from  enforcing  the  power 
of  sale  contained  in  the  mortgage.  Bennett  v.  Wright,  07  Hun,  331, 
28  N.  Y.  Supp.  453;  Earle  v.  Gorham  Manufacturing  Co.,  2  App. 
Div.  460,  472,  37  N.  Y.  Supp.  1037.  There  is  no  claim  here  that  the 
discretion  of  the  court  was  not  properly  exercised  in  granting  the 
original  order  of  injunction,  no  claim  tiiat  the  action  may  not  be 
maintained,  assuming  the  facts  to  be  as  alleged  in  the  complaint  and 
affidavits  of  the  plaintiff,  and  the  question  presented  upon  this  mo- 
tion is  whether  the  facts,  as  now  supplemented  and  explained  by  the 
defendants,  make  it  entirely  clear  that  the  plaintiff  is  not  entitled  to 
the  relief  demanded. 

[2,3]  It  is  true  that  the  defendants  deny  many  of  the  material 
allegations  of  the  complaint,  but  it  does  not  appear  to  be  denied  that 
the  defendant  William  Lockwood  was  under  indictment  for  conduct- 
ing a  disorderly  house  at  98  Main  street,  Tonawanda,  at  the  time  of 
the  alleged  fraudulent  sale,  and  that  he  subsequently  pleaded  guilty 
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to  the  charge.  There  can  be  no  question  that  this  had  a  very  material 
bearing  upon  the  value  of  the  property  disposed  of  under  the  provi- 
sions of  section  36,  subd.  7,  of  the  Liquor  Tax  Law  (Earle  v.  Gorham 
Mfg.  Co.,  2  App.  Div.  460;  472,  37  N.  Y.  Supp.  1037),  and  if  the 
plaintiff  was  fraudulently  deceived,  as  he  claims  to  have  been  in 
respect  to  this  matter,  he  cannot  be  said  to  be  without  a  cause  of  ac- 
tion. The  denials  of  the  defendants  simply  serve  to  put  in  issue  the 
allegations  of  the  complaint,  and  it  does  not  seem  to  me  that  this  is 
enough  to  justify  the  vacating  of  the  order.  I  do  not  favor  the  sug- 
gestion that  we  now  in  eflfqct  determine  the  issues.  Such  a  short  cut 
to  a  conclusion  is  not  avoidance  of  circuity,  but  departure  from  the 
common  course,  not  to  be  permitted  save  in  exceptional  cases.  There 
is  no  reason  thus  to  accept  trial  by  affidavits.  The  litigation  does  not 
appear  to  require  unusual  expedition,  and  it  is  not  clear  that  the  evi- 
dence upon  a  judicial  trial  will  not  further  enlighten  the  court..  Smith 
&  Sons  Carpet  Co.  v.  Ball,  137  App.  Div.  100,  122  N.  Y.  Supp.  187. 
[4,  5]  I  take  it  that  the  granting  of  the  present  motion,  like  that 
involved  in  the  original  order,  rests  in  the  sound  judicial  discretion 
of  the  court  (Smith  &  Sons  Carpet  Co.  v.  Ball,  supra),  and  as  I  am 
persuaded  that  the  defendants  have  failed  to  show  that  the  plaintiff 
may  not  reasonably  hope  to  succeed  in  the  litigation,  I  feel  called 
upon  to  deny  the  motion.  However,  it  appears  to  be  practically  con- 
ceded that  the  original  bondsman  is  insolvent,  and  the  order  may 
provide  that  the  injunction  be  continued  in  force  pending  the  trial  of 
the  action,  on  condition  that  a  proper  bond,  approved  by  this  court, 
be  given  within  five  days;  otherwise,  the  motion  to  vacate  the  order 
be  granted.    No  costs. 


(165  App.  Div.  76© 

RILEY  v.  McGEB. 

(Supreme  Court,  Appellate  Division,  First  Department    January  22,  1915.) 

DiscovBBT  ^=5>37 — Examination  Before  Tbial — Right — Intebest  of  Pabtt 
— ^Pabtnebship  Accounting. 

Where  a  partner  bequeathed  his  share  in  the  firm  assets  to  plaintiff's  tes- 
tator, who  conveyed  it  to  the  surviving  partner  and  released  him  from  ac< 
counting  to  the  deceased  partner's  estate,  the  legatee's  executor,  with- 
out first  having  the  conveyances  set  aside,  was  not  entitled  to  examine 
the  surviving  partner  to  frame  a  complaint  In  an  action  to  recover  assets ; 
the  personalty  of  the  deceased  partner  not  vesting  in  the  legatee's  ex- 
ecutor,  but  in  his  own  personal  representatives  for  the  purpose  of  ad- 
ministration. 

[Ed.  Note. — For  other  cases,  see  Discovery,  Cent  Dig.  |  50;  Dec.  Dig. 
«=»37.] 

Appeal  from  Special  Term,  New  York  County. 

Action  by  John  H.  Riley,  as  executor,  etc.,  of  David  Lawton,  de- 
ceased, against  James  McGee.  From  an  order  denying  defendant's 
motion  to  vacate  an  order  obtained  for  his  examination  to  enable  plain- 
tiflE  to  frame  his  complaint,  defendant  appeals.  Reversed,  and  motion 
granted. 
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Argued  before  INGRAHAM,  P.  J.,  and  LAUGHLIN,  McLAUGH- 
LIN,  SCOTT,  and  DOWLING,  JJ. 

Philip  S.  Dean,  of  New  York  City,  for  appellant. 

Thomas  O'Rourke  Gallagher,  of  New  York  City,  for  respondent 

LAUGHLIN,  J.  The  plaintiff,  as  executor  of  David  Lawton,  de- 
ceased, claims  that  he  has  a  cause  of  action  against  the  defendant  to 
recover  assets  of  the  estate,  but  that  he  requires  an  examination  of  the 
defendant  to  ascertain  "the  exact  total"  of  the  personal  property  of 
which  Morris  Lawton,  the  son  of  the  testator,  died  seised,  and  "the 
increase  of  same"  and  the  income  of  the  "properties",  of  plaintiff's  tes- 
tator, to  enable  him  to  frame  a  complaint ;  and  he  shows  by  affidavit 
that  he  wishes  to  ascertain  by  the  examination  what  assets  w^re  owned 
by  a  copartnership  between  the  defendant  and  said  Morris  Lawton, 
which  he  alleged  existed  down  to  the  death  of  the  latter,  and  what 
bank  accounts  the  firm  or  its  members  had,  either  jointly  or  severally, 
and  the  balances  shown  thereby,  and  the  real  estate  held  by  them 
jointly  and  severally,  and  the  interest  of  each  therein  and  the  in- 
come thereon,  and  to  trace  the  income  from  the  death  of  Morris  Law- 
ton  to  the  death  of  plaintiff's  testator,  and  "any  and  all  other  facts  ma- 
terial to  the  issue." 

We  are  of  opinion  that  the  plaintiff  failed  to  show  that  he  was  enti- 
tled to  the  examination.  He  merely  showed  that  the  def efidant  and 
Morris  Lawton,  who  died  on  the  24th  of  October,  1907,  leaving  his 
father  his  sole  heir  at  law  and  next  of  kin,  were  copartners,  and  as 
such  had  accumulated  five  parcels  of  real  estate,  concerning  which 
there  was  no  accounting  between  them ;  that  after  the  death  of  Mor- 
ris Lawton,  and  on  the  11th  day  of  December,  1907,  the  defendant 
"by  trick  and  device  and  fraudulent  representations"  induced  plaintiffs 
testator  and  his  wife  "to  sign  over"  to  defendant  the  five  parcels  of 
real  estate  which  the  defendant  and  Morris  Lawton  held  as  copartners, 
"together  with  two  other  pieces,"  and  to  execute  an  agreement  to  the 
effect  that  there  was  nothing  due  and  owing  from  the  defendant  to  the 
estate  of  Morris  Lawton;  that  the  deeds  of  conveyance  and  agree- 
ment which  were  so  executed  by  the  plaintiff's  testator  "are  the  basis 
of  another  action  now  pending  in  the  Supreme  Court  of  this  county, 
brought  by  the  heirs  to  remove  a  cloud  on  title" ;  that  the  defendant, 
ever  since  said  conveyance  to  him,  has  managed  and  controlled  the  real 
estate,  and  has  had  possession  "of  all  of  the  personalty";  and  that 
the  plaintiff  has  no  knowledge  with  respect  to  the  extent  or  value  of 
the  same.  No  partnership  between  the  plaintiff's  testator  and  the  de- 
fendant is  shown  or  claimed.  If,  on  any  theory,  plaintiff  has  a  cause 
of  action  against  the  defendant  for  an  accounting,  he  would  not  need 
or  be  entitled  to  an  examination  to  frame  a  complaint.  Matter  of  Gard- 
ner, 124  App.  Div.  654,  109  N.  Y.  Supp.  95;  Pierce  v.  McLaughlin 
Real  Estate  Co.,  121  App.  Div.  501,  106  N.  Y.  Supp.  28. 

But  plaintiff's  counsel  insists  that  this  is  not  a  suit  in  equity  for 
any  purpose.  With  respect  to  the  copartnership  between  defendant 
and  Morris  Lawton,  the  property  rights  of  the  parties  should  be  deter- 
mined in  an  action  for  an  accounting  brought  by  or  against  the  per- 
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sonal  representative  of  Morris  Lawton.  In  other  words,  the  plain- 
tiff, as  the  executor  of  the  father  of  Morris  Lawton,  is  not  vested 
with  any  cause  of  action  for  an  accounting  with  respect  to  that  co- 
partnership. The  assets  which  the  plaintiff  seeks  to  recover,  with 
the  exception  of  the  income  therefrom  arising  subsequent  to  the  con- 
veyance, were  conveyed  to  the  defendant  by  the  plaintiflTs  testator ; 
and  it  appears  that  at  the  same  time  a  settlement  agreement  was  exe- 
cuted, by  which  the  plaintiif's  testator,  in  effect,  released  the  defend- 
ant from  accounting  to  the  estate  of  his  son.  It  is  manifest  that  nei- 
ther the  property  thus  conveyed,  nor  the  income  therefrom  since  the 
conveyances,  can  be  recovered  until  the  conveyances  are  set  aside  in 
an  appropriate  action  therefor.  It  is  not  shown  that  any  of  the  person- 
al property  of  the  plaintiff's  testator  was  assigned  to  the  defendant; 
but  it  appears  to  be  claimed  that  some  of  the  personal  property  of  Mor- 
ris Lawton  came  into  the  possession  of  the  defendant.  That  proper- 
ty, however,  did  not  vest  in  the  plaintiff's  testator,  but  in  the  personal 
representative  of  Morris  Lawton,  deceased,  for  the  purpose  of  ad- 
ministration, and  the  plaintiff,  therefore,  would  have  no  cause  of  action 
therefor;  and,  if  he  could  maintain  a  cause  of  action  therefor,  it  could 
not  be  maintained  without  setting  aside  the  settlement  agreement.  It  is 
evident,  therefore,  that  the  plaintiff  fails  to  show  that  there  are  any 
assets  of  his  testator  in  the  hands  of  the  defendant  which  he  is  entitled 
to  recover  in  this  action. 

It  follows  that  the  order  should  be  reversed,  with  $10  costs  and  dis- 
bursements, and  the  motion  to  vacate  the  order  for  the  examination 
granted,  with  $10  costs. 

Order  reversed,  with  $10  costs  and  disbursements,  and  motion  grant- 
ed, with  $10  costs. 

INGRAHAM,  P.  J.,  and  McLAUGHLIN,  SCOTT,  and  DOW- 
LING,  JJ.,  concur. 


HERBEBT  v.  FIELDS  et  aL 
(Snpreme  Court,  Special  Term,  New  Tork  County.    April  1,  1915.) 

1.  CoPTHiGHTs  ^=»66 — ^iNFRnroEiflCNT— Mttbioai^  Plat. 

Where  the  book  of  a  musical  comedy  was  adapted  from  a  foreign  play 
by  one  anthor,  the  lyrics  were  written  by  another,  and  the  music  for  the 
lyrics  composed  by  a  third,  and  the  copyrighted  publication  contained  only 
the  lyrics  and  music,  the  book  was  a  separate  work,  and  its  owners  can 
license  a  moving  picture  reproduction  thereof  without  Infringing  the  rights 
of  the  composer  of  the  music. 

[Ed.  Note.— For  other  cases,  see  Copyrights,  Cent  Dig.  |  03 ;  Dec.  Dig. 
Dig.  «s>66.] 

2.  COFYBIGHTS  «8»83 — ^LICENSES — JOINT  OWNEB. 

One  Joint  owner  of  a  copyright  cannot  restrain  the  reproduction  of  the 
work,  without  proving  that  such  reproduction  was  not  licensed  by  one  of 
the  co-owners. 

[Ed.  Note.— For  other  cases,  see  Copyrights,  Cent  Dig.  ||  74-76;  Dec. 
Dig.  «=»83.] 
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3.  CoPTBiGHTS  €=»48 — Licenses — Destruction  of  Pkopebtt. 

A  license  given  by  one  joint  owner  of  a  copyrighted  musical  play  to 
reproduce  the  scenes  in  moving  pictures  is  not  a  physical  destruction  of 
the  property,  amounting  to  a  conversion,  which  the  joint  owner  can  re- 
strain. 

[Ed.  Note.— For  other  cases,  see  Copyrights,  Cent  Dig.  §  46;  Dec.  Dig. 
<8=»48.1 

L  CoPTBiGHTs  ^=»74 — Injunction — Contract. 

A  contract  made  in  February,  1908,  whereby  plaintiff  agreed  to  write 
and  .compose  the  music  for  a  comic  opera  and  to  give  defendant  the  ex- 
clusive right  to  produce  it  during  the  season  commencing  November  15, 
1908,  and  terminating  May  15,  1909,  and  the  defendant  agreed  not  to  pro- 
duce any  part  thereof  disassociated  from  the  music  without  plaintiLiTs 
consent,  does  not  authorize  the  granting  of  an  injunction  to  restrain  the 
defendant  from  licensing  moving  picture  reproductions  of  a  copyrighted 
musical  play  of  another  name,  the  music  only  of  which  was  composed 
by  plaintiff,  the  book  being  adapted  from  a  play  which  defendant  flrKt 
saw  in  the  fall  of  1908,  and  which  was  produced  in  November,  1909,  witn- 
out  further  proof  that  the  music  for  that  play  was  composed  pursuant 
to  the  contract 

[Ed.  Note.— For  other  cases,  see  Copyrights,  Cent  Dig.  {  65;  Dec.  Dig. 
«=>74.] 

Suit  by  Victor  Herbert  against  Lew  Fields  and  others.  Motion  for 
temporary  injunction  denied. 

Nathan  Burkan,  of  New  York  City,  for  plaintiff. 
William  Klein  and  Simpson,  Thatcher  &  Bartlett,  all  of  New  York 
City,  for  defendants. 

BIJUR,  J.  Plaintiff  seeks  an  injunction  against  defendants  from 
producing  in  moving  pictures  the  play  entitled  "Old  Dutch."  The  facts 
concerning  the  authorship  of  the  work  are  not  disputed.  Lee  Shubert, 
in  Europe,  in  the  latter  part  of  1908,  saw  and  purchased  the  American 
rights  of  a  German  play.  In  the  early  spring  of  1909  he  had  this 
play  translated  and  adapted  for  the  American  stage  by  Edgar  Smith. 
Shubert  then  determined  to  have  it  produced  as  a  musical  comedy, 
whereupon  he  and  Lew  Fields  made  some  agreement  to  that  end; 
Fields  and  Shubert  (or  the  respective  corporations  which  they  repre- 
sented) becoming  co-owners  of  the  play.  Fields  engaged  Victor  Herbert 
to  write  the  music,  and,  finding  that  Herbert,  for  reasons  which  have 
no  bearing  on  this  controversy,  would  not  collaborate  with  Smith, 
George  V.  Hobart  was  engaged  to  write  the  lyrics,  to  which  Herbert 
set  the  music.  Thus  admittedly  the  opera  was  the  final  product  of 
the  original  German  authors,  of  Smith,  who  adapted  the  present  libret- 
to, of  Hobart,  who  wrote  the  words  of  the  lyrics,  and  of  Herbert,  w^ho 
composed  the  music  thereto.  The  first  production  of  the  comic  opera 
under  the  title  "Old  Dutch,"  with  Lew  Fields  as  the  star,  took  place  No- 
vember 6,  1909. 

[1]  Plaintiff  claims  that  the  work  is  the  joint  production  of  the 
three  American  artists  who  have  contributed  to  its  present  form,  and 
that  the  music  composed  by  him  is  an  integral  part  of  the  work.  But 
the  affidavits,  in  this  respect  apparently  uncontradicted,  indicate  that  the 
music  composed  by  plaintiff  covers  only  the  lyrics  written  by  Hobart. 

^s>For  other  cases  see  some  topic  &  KBY-NUMBER  In  all  Key-Numbered  DiseeU  A  IndexM 
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It  IS  quite  probable  that  under  these  circumstances  the  libretto  may 
be  regarded  as  a  separate  creation  of  which  Shubert  and  Fields  are  the 
sole  owners. 

This  situation  is  radically  different  from  that  disclosed  in  the  case 
cited  on  behalf  of  the  plaintiff,  namely,  Maurel  v.  Smith,  220  Fed.  195, 
opinion  by  Judge  Hand,  in  the  federal  District  Court,  February  2, 
1915.  There  the  plaintiff,  as  creator  of  the  scenario  upon  which  the 
play  was  ultimately  constructed,  was  treated  as  a  joint  creator  of  the 
final  product ;  but  the  indissoluble  identification  of  the  scenario  with 
the  final  play  was  manifest,  indeed  admitted.  In  the  case  at  bar  it 
is  quite  clear  thdt  Smith's  production  is  a  complete  play,  namely,  the 
American  adaptation  of  a  German  farce.  Of  course,  it  is  quite  possible 
that  music  might  be  so  composed  for  use  with  that  play  as  to  make  a 
complete  and  inseparable  whole  out  of  words  and  music ;  but  the  fact 
that  Herbert  and  Smith  did  not  collaborate,  that,  on  the  contrary,  Ho- 
hart  composed  additional  and  separate  lyrics,  to  which  alone  apparent- 
ly the  music  of  the  plaintiff  applies,  differentiates  this  case  clearly 
from  the  Maurel  Case. 

This  view  is  strongly  confirmed  by  the  circumstances  concerning  the 
cop)rright,  which  was  obtained  by  M.  Wittmark  &  Sons  upon  a  publi- 
cation the  title  page  of  which  reads : 

"Old  Dutch.  A  musical  comedy.  Book  adapted  from  the  German  by  Edgar 
Smith.    Lyrics  by  George  V.  Hobart.    Music  by  Victor  Herbert'* 

Plaintiff  claims  that  the  copyright  was  obtained  on  behalf  of  all 
three  as  joint  producers.  Smith  denies  that  he  ever  authorized  the 
taking  of  the  copyright,  or  that  he  received  any  benefit  therefrom.  The 
copyrighted  book  contains  only  the  music  of  Herbert  and  the  lyrics  o£ 
Hobart,  and  the  "certificate  of  copyright  registration,"  produced  from 
the  government  office,  bears  the  significant  notation  "Vocal  Score." 
So  far,  therefore,  as  the  fact  and  circumstances  of  the  cop)n-ight  and 
the  connection  of  plaintiff  therewith  are  concerned,  they  indicate  to 
my  mind  that  the  vocal  score  produced  by  Hobart  and  Herbert  is  a 
separable  production,  copyrighted  and  sold  as  such.  It  follows  that 
the  libretto  is  also  a  separable  and  separate  work  owned  by  Shubert 
and  Fields,  and  that  the  production  of  the  moving  pictures  without  mu- 
sic is  quite  independent  of  any  rights  of  Herbert. 

[2]  On  the  other  hand,  if  plaintiff's  claim  that  the  work  must  be 
treated  as  a  whole  be  accepted,  it  is  difficult  to  escape  the  application 
of  the  principle  that  plaintiff  alone  cannot  restrain  a  production  of  the 
work  by  third  parties,  without  proof  that  they  have  not  been  licensed 
by  his  co-owners.  In  this  case,  however,  Fields,  Shubert,  and  Smith 
each  avers  that  the  moving  picture  production  has  been  made  with 
their  express  consent. 

[3]  Plaintiff  concedes  that  a  license  may  be  given  by  any  co-owner, 
as  held  in  many  cases — for  example,  Nillson  v.  Lawrence,  148  App. 
Div.  678,  133  N.  Y.  Supp.  293;  De  Witt  v.  Elmira  Nobles  Mfg.  Co., 
66  N.  Y.  459,  23  Am.  Rep.  73.  He  seeks,  however,  to  take  this  case 
out  of  the  operation  of  the  rule  by  appealing  to  a  principle  indicated, 
though  not  directly  held,  in  Osborn  v.  Schenck,  83  N.  Y.  201,  quoting^ 
the  following  language  from  the  opinion,  at  page  204: 
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''But  It  also  follows  that  If  tbat  possession  [by  one  cotenant]  develops  into 
a  destmction  of  the  property  or  of  the  Interest  of  the  cotenant,  or  into  such 
a  hostile  appropriation  of  It  as  excludes  the  possibility  of  beneficial  enjoy- 
ment by  him,  or  ends  in  a  sale  of  the  whole  property  which  ignores  and  de- 
nies any  other  right,  then  a  conversion  is  established,  and  trover  may  be 
maintained  against  the  wrongdoer.  *.  *  *  But  in  White  v.  Osborn,  21 
Wend.  75,  ♦  ♦  •  it  was  decided  tnat  the  sale  of  the  whole  property, 
which  Ignored  and  denied  the  right  of  the  cotenant,  furnished  sufficient  proof 
of  a  conversion." 

It  will  probably  not  be  disputed  that  the  rights  of  a  co-owner  do  not 
extend  to  the  destruction  of  the  article  owned.  To  apply  that  term, 
however,  to  the  case  at  bar,  would  be  manifestly  to  convert  words  used 
to  describe  a  physical  result  into  a  pure  metaphor.  Plaintiff  urges 
that  the  production  of  the  moving  pictures  to  large  crowds  at  low 
prices  of  admission  "destroys"  the  work.  While  the  question  whether 
the  moving  picture  production  detracts  from  or  adds  to  its  value  as 
a  musical  comedy  may  be  debatable,  it  seems  perfectly  clear  that  any 
analogy  sought  to  be  derived  from  the  total  physical  destruction  of  an 
article  owned  in  common  is  utterly  inapplicable. 

[4]  I  come,  then,  to  the  only  remaining  basis  on  which  plaintiff  may 
seek  relief,  namely,  a  contract  entered  into  in  February,  1908,  between 
Herbert  and  Fields,  in  which  Herbert  agreed  *'tp  write  and  compose 
the  music  of  a  comic  opera  to  be  known  as  'Regina,'  which  title  is,  how- 
ever, subject  to  being  changed.'*  Herbert  further  grants  to  Fields  the 
exclusive  right  to  produce  such  comic  opera  during  the  season  com- 
mencing November  15,  1908,  and  terminating  May  15,  1909.  Fields 
agrees  **not  to  produce  such  comic  opera,  or  the  book  or  lyrics  or  any 
part  thereof,  disassociated  from  the  music"  of  Victor  Herbert  without 
Herbert's  consent.  This  provision,  if  the  defendants  are  bound  by  it, 
would  validly  limit  their  right  to  license  the  moving  picture  production 
without  Herbert's  consent.  De  Witt  v.  Elmira  Nobles  Mfg.  Co.,  66 
N.  Y.  459,  462,  23  Am.  Rep.  73. 

To  the  manifest  objection  of  defendants  that  this  contract  was  sign- 
ed by  Fields  alone,  and  did  not  bind  Shubert  or  Smith,  plaintiff,  I  think, 
successfully  points  out  that,  under  the  circumstances  set  forth  by  the 
defendants  themselves,  Fields  may  well  be  regarded  as  the  agent  of 
Shubert  and  Smith  for  the  purpose  of  procuring  the  composition  of 
the  music  of  Herbert,  and,  in  addition,  as  having  ratified  any  contract 
made  by  Fields  with  Herbert  by  having  accepted  the  benefit  thereof. 
Ramsay  v.  Miller,  202  N.  Y.  72,  75,  76, 95  N.  E.  35.  White  v.  Kenny, 
146  App.  Div.  803,  805,  131  N.  Y.  Supp.  416.  This  view  of  Fields' 
agency  is  confirmed  also,  by  the  consideration  pointed  out  by  plaintiff 
that  although  both  Shubert  and  Smith  refer  to  arrangements  made  be- 
tween Shubert  and  Fields  to  procure  the  conversion  of  the  play  into  a 
comic  opera,  the  agreements  themselves  are  not  "offered  in  evidence" — 
i.  c.,  not  annexed  to  the  papers,  nor  even  completely  described — ^and 
that  therefore  it  may  be  assumed  that  they  contain  provisions  directly 
authorizing  Fields  to  contract  with  Herbert.  Klein  v.  East  River  Elec. 
Lt.  Co.,  90  App.  Div.  92-97,  86  N.  Y.  Supp.  164;  Cushman  v.  De  Mal- 
lie,  46  App.  Div.  379,  381,  61  N.  Y.  Supp.  878. 

The  difficulty,  however,  is  that  plaintiff  not  merely  fails  to  show  that 
the  comic  opera  "Old  Dutch"  was  composed  pursuant  to  the  terms 
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of  the  contract,  but,  on  the  contrary,  his  own  affidavit  indicates  and 
the  opposing  affidavits  prove  that  it  was  not.  This  contract,  as 
above  recited,  was  executed  in  February,  1908.  It  provided  that 
Herbert  should  write  and  compose  the  music  of  a  comic  opera,  which 
was  to  be  produced  during  the  season,  November,  1908,  to  May,  1909. 
It  is  difficult  to  see  how  the  terms  of  this  contract  can  be  held  to  apply 
to  the  comic  opera  "Old  Dutch,"  involved  in  the  present  controversy, 
which  was  not  produced  until  November  6,  1909,  and  the  libretto  of 
which  had  not  even  been  discovered  by  Shubert  until  the  fall  of  1908, 
six  months  after  the  execution  of  the  contract. 

I  cannot,  of  course,  anticipate  what  proof  the  plaintiff  may  present 
in  substantiation  of  his  claim  that  "Old  Dutch''  was  composed  by  him 
pursuant  to  this  contract ;  but  on  this  motion  for  a  preliminary  injunc- 
tion, and  upon  the  papers  submitted  in  support  thereof,  plaintiff's  ap- 
plication must  be  denied. 


GOETZMANN  et  al.  v.  CALDWELL  et  aL 
(Supreme  Court,  Equity  Term,  Erie  County.    April  3,  1915.) 

1.  Vendor  and  Pubchaseb  <S=»75,  111 — Contbacts — ^Pebfobmanoe. 

Where  a  contract  for  the  sale  of  land  did  .not  fix  any  time  of  perform- 
ance, the  law  implies  that  it  should  be  oonsummated  within  a  reasonable 
time;  and  where  the  owner  delayed  four  years  in  offering  a  marl&etable 
title,  the  purchaser  is  warranted  in  resc^ding. 

[Ed.  Note. — For  other  cases,  see  Vendor  and  Purchaser,  Cent.  Dig.  {J 
113-118,126,198;   Dec.  Dig.  «=»75,  111.] 

2.  Landlobd  and  Tenant  ^=»9— Pubchaseb  in  Possession. 

A  purchaser,  who  goes  into  possession  under  the  contract  of  sale,  does 
not  become  a  tenant,  and  is  not  liable  to  the  vendor  for  the  use  of  the 
land. 

[Ed.  Note. — For  other  cases,  see  Landlord  and  Tenant,  Cent  Dig.  |{ 
23^29 ;   Dec.  Dig.  «=»9.] 

3.  Vendob  and  Pubchaseb  ^=s>214 — Rescission — Rights  of  Vsndob. 

Under  a  contract  of  sale,  the  purchaser  of  real  property  was  admitted 
into  possession.  The  vendor,  after  the  expiration  of  four  years,  was 
unable  to  give  a  marketable  title.  A  mortgagee  of  the  premises,  to  whom 
the  vendor  assigned  the  contract,  sought  to  foreclose  his  mortgage,  and 
to  recover  from  the  purchaser  the  value  of  the  use  and  occupation  of  the 
premises,  which  exceeded  the  down  payment  Held,  that  as  the  purchaser 
abandoned  the  premises  upon  institution  of  the  suit,  and  was  not  seeking 
to  enforce  specific  performance,  ecjuity  would  follow  the  law,  and  no  re- 
covery could  be  had  for -use  and  occupation. 

[Ed.  Note.— For  other  cases,  see  Vendor  and  Purchaser,  Cent  Dig.  if 
436,  442-448;   Dec.  Dig.  «=>214.1 

Action  by  Philip  Goetzmann  and  another  against  Robert  W.  Cald- 
well and  others.    Foreclosure  ordered. 

William  G.  Kilhoffer,  of  Buffalo,  for  plaintiffs, 
John  H.  Clogston,  of  Buffalo,  for  defendant  Telfair. 

WHEELER,  J.     The  following  facts  appear  in  this  case: 
Philip  Goetzmann,  one  of  the  plaintiffs,  advanced  from  time  to  time 
various  sums  of  money  to  the  defendant  Robert  W.  Caldwell.     To 
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secure  these  advances,  Caldwell  conveyed  to  the  plaintiflf  George  F. 
Goetzmann  the  premises  in  question.  Although  the  conveyance  was 
absolute  in  form,  it  was  in  fact  given  and  intended  as  nothing  more 
than  a  mortgage  to  secure  Philip  Goetzmann  for  moneys  loaned  Cald- 
well. This  action  is  brought  to  foreclose  the  plaintiff's  lien  on  the 
premises,  on  the  theory  that  the  deed  was  in  fact  a  mortgage. 

It  further  appears  that,  after  conveying  the  premises  as  stated  to 
George  F.  Goetzmann,  the  defendant  Caldwell  entered  into  a  con- 
tract with  the  defendant  John  W.  Telfair,  whereby  Caldwell  agreed 
to  sell  and  convey,  and  the  said  Telfair  agreed  to  purchase,  said 
premises  for  the  sum  of  $3,500,  of  which  sum  $300  was  paid  down, 
$1,300  was  to  be  paid  when  the  search  and  deed  was  delivered,  and 
Telfair  was  to  assume  a  mortgage  for  the  balance.  This  agreement 
of  sale  and  purchase  is  dated  March  29,  1911.  It  does  not  in  terms 
specify  when  the  contract  is  to  be  carried  out,  or  when  the  deed  de- 
livered ;  but  it  appears  from  the  contract  that  at  the  date  of  making 
it  the  house  on  the  premises  was  in  process  of  erection  by  Caldwell, 
and  by  the  contract  Caldwell  agreed  to  finish  the  work  in  the  manner 
specified,  and  have  it  done  by  the  1st  of  May,  1911,  when  Telfair 
was  to  be  given  possession. 

It  further  appears  that  the  defendant  Telfair  was  in  fact  let  into 
possession  of  the  premises ;  that  it  consisted  of  a  two-family  house ; 
that  he  occupied  one  of  the  apartments,  and  leased  the  other  to  ten- 
ants. Caldwell  in  the  meantime  became  financially  embarrassed,  me- 
chanics' liens  were  filed  against  the  property,  and  judgments  recov- 
ered against  Caldwell.  Inasmuch  as  George  Goetzmann  simply  held 
title  as  security  for  the  advances  made  by  Philip  Goetzmann,  and 
the  deed  to  George  Goetzmann  was  in  fact  a  mortgage,  these  me- 
chanics' liens  and  judgments  became  incumbrances  upon  the  interest 
and  equity  of  Caldwell,  the  real  owner  of  the  property,  and  a  doud 
on  the  title.  It  consequently  followed  that  Caldwell  was,  and  ever 
since  has  been,  unable  to  make  good  title,  so  as  to  be  able  to  convey 
the  property  to  his  vendee,  Telfair.  A  search  was  furnished  the 
vendee,  and  Goetzmann  offered  to  convey;  but  Telfair  properly  re- 
fused to  accept  the  title  tendered,  owing  to  the  outstanding  incum- 
brances. Goetzmann  and  Caldwell  endeavored  to  get  rid  of  the  in- 
cumbrances, but  failed,  and  abandoned  the  effort,  and  as  a  result  this 
action  to  foreclose  the  plaintiffs'  liens  is  brought. 

At  the  time  of  the  commencement  of  this  action  Telfair  was  still 
in  possession  of  the  premises,  but  since  its  commencement,  and  on 
or  about  December  1,  1914,  vacated  them.  The  contract  of  sale 
and  purchase  between  Caldwell  and  Telfair  has  been  assigned  to  the 
said  George  F.  Goetzmann.  Most  of  the  facts  above  recited  are  set 
forth  in  the  plaintiffs'  complaint. 

In  the  prayer  for  relief,  the  plaintiffs  ask,  not  only  that  the  deed 
to  George  F.  Goetzmann  be  declared  a  mortgage,  and  the  property 
sold  to  satisfy  the  claims  of  the  coplaintiff,  Philip  Goetzmann,  but 
also  that  the  defendant  Telfair  account  for  the  moneys  received  by 
him  for  rentals  of  the  property  during  his  occupation  thereof,  and  for 
the  rental  value  of  the  portion  occupied  by  him,  and  that  he  pay  the 
same  to  the  plaintiffs  to  apply  on  the  indebtedness  owing  him.     In 
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the  complaint  the  plaintiffs  also  ask  that  all  the  right  and  interest 
of  the  defendant  Telfair  in  the  premises  be  foreclosed  and  cut  off. 
[1-3]  The  sole  question  presented  and  litigated  on  this  trial  is  the 
liability,  if  any,  of  the  defendant  Telfair  for  such  rents,  which  the 
evidence  shows  exceeded  the  down  payment  of  $300  made  by  him 
at  the  time  he  agreed  to  purchase.  It  is  argued  that  in  justice  and 
equity  he  ought  to  be  charged  with  such  difference.  Telfair,  in  his 
answer,  admits  the  making  of  the  contract,  and  that  he  went  into 
possession,  and  alleges  he  has  been  ready  and  willing  to  fulfill  the 
contract,  but  that  no  deed  conveying  good  or  sufficient  title  was  ever 
offered  or  tendered  to  him.  Since  serving  the  answer,  he  has  vacated 
the  premises  and  apparently  abandoned  the  property  and  contract. 
In  view  of  these  facts,  I  am  unable  to  see  how,  upon  any  theory  of 
the  case,  either  in  law  or  equity,  the  plaintiff  can  succeed  in  charging 
the  defendant  Telfair  with  the  rents  received,  or  for  the  use  and  oc- 
cupation of  the  premises. 

A  serious  question  is  presented  whether  a  cause  of  action  to  fore- 
close the  plaintiffs'  lien  can  be  properly  joined  with  a  cause  of  ac- 
tion to  charge  the  defendant  Telfair  for  rents.  This  misjoinder  of 
actions  is  not,  however,  raised  by  answer.  Brushing  aside  these  ob- 
jections to  the  maintenance  of  the  two  claims  in  the  same  action,  we 
think  the  plaintiff  cannot,  nevertheless,  succeed  in  his  contention. 

The  plaintiffs  contend  that  the  defendant  Telfair  has  improperly  re- 
fused to  carry  out  his  contract  of  purchase.  I  can  find  no  evidence 
in  the  case  justifying  any  such  finding  of  fact.  It  is  true  that  Goetz- 
mann  offered  to  give  a  deed  of  the  property  to  him,  and  Telfair  re- 
fused to  accept  the  title  so  made.  He  was  entirely  within  his  rights 
in  that  refusal.  The  title  so  made  would  not  have  been  a  good  title. 
It  would  have  been  clouded  by  the  mechanics'  liens  against  the  prop- 
erty and  the  judgments  recovered  against  Caldwell.  Telfair's  re- 
fusal was  a  refusal  to  take  the  title  tendered,  and  not  a  refusal  to 
carry  out  the  contract.  Telfair  could  not  be  put  in  default  on  his 
contract  by  any  such  offer. 

By  judgment  rendered  in  an  action  to  foreclose  one  of  the  mechan- 
ics' liens,  it  has  been  held  that  the  deed  to  Goetzmann  was  in  fact  a 
mortgage.  There  is  no  pretense  that  either  Caldwell  or  Goetzmann 
was  ever  in  position  to  or  in  fact  tendered  any  deed  conveying  a  good 
title.  To  this  day  they  never  have  been  able  to  perform  the  contract 
of  sale.  What  next  happens?  Goetzmann  begins  this  action  to  fore- 
close his  lien  for  advances  made,  and  in  it  he  seeks,  not  to  compel 
a  specific  performance  of  the  contract  of  sale,  but  to  foreclose  and 
cut  off  any  interest  Telfair  has  in  the  premises.  This,  of  course, 
he  had  a  perfect  right  to  do;  but  the  commencement  of  such  an  ac- 
tion is  in  law  tantamount  to  a  notice  on  Goetzmann's  part,  as  assignee 
of  the  contract  of  sale,  that  he  repudiates  the  obligations  on  his  part, 
and  leaves  Telfair  free  to  treat  the  contract  as  terminated  by  Goetz- 
mann. In  accordance  with  this  understanding,  he  doubtless  vacated 
the  premises  on  or  about  December  1st,  after  the  commencement  of 
this  action. 

Doubtless,  independent  of  the  beginning  of  this  action  to  foreclose 
Telfair's  rights  in  the  property,  he  had,  under  the  circumstances  a 
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right  to  terminate  and  abandon  the  contract  for  nonperformance  by 
Caldwell  and  his  assignee,  Goetzmann.  The  contract  was  made  in 
March,  1911.  It  is  now  March,  1915.  For  four  years  no  perform- 
ance or  proper  tender  of  performance  has  been  made.  It  is  true 
that  the  contract  referred  to  mentions  no  time  within  which  the  deed 
is  to  be  tendered  or  the  transaction  closed.  In  the  absence  of  such 
a  stipulation  or  agreement  as  to  time,  we  think  that  the  law  implies 
that  the  deal  was  to  be  closed  within  a  reasonable  time  from  its  mak- 
ing. We  do  not  think  it  can  be  contended  for  a  moment  that  four 
years  was  or  is  a  reasonable  time  in  which  to  perform.  As  a  conse- 
quence, we  must  hold  that  Telfair  had  the  perfect  right  to  abandon 
the  contract  on  his  part,  and  refuse  longer  to  be  bound  by  its  pro- 
visions. 

Caldwell  and  his  assignee  having  failed  to  perform,  can  it  be 
claimed  that  they  can  call  on  Telfair  to  make  good  their  losses  by 
way  of  rents  collected  by  Telfair  while  in  possession  under  the  con- 
tract? If  Telfair  was  seeking  a  specific  performance  on  his  part, 
then  the  rents  collected  by  him  would  become  items  to  be  considered 
in  the  adjustment  of  the  matter.  But  such  is  not  the  case.  It  was 
through  no  fault  of  Telfair  that  the  situation  presented  was  created. 
It  is  well  established  that  a  purchaser  of  real  property,  going  into 
possession  under  the  contract,  does  not  thereby  become  the  tenant 
of  the  vendor,  and  is  under  no  implied  agreement  to  pay  rent  for  the 
use  and  occupation  of  the  premises.  Thompson  v:  Bower,  60  Barb. 
463;  Little  v.  Pearson,  7  Pick.  301,  19  Am.  Dec.  289;  Smith  v. 
Stewart,  6  Johns.  46,  5  Am.  Dec.  186;  39  Cyc.  1624,  and  numerous 
cases  cited. 

Plaintiffs'  counsel  argiies  that  although  the  plaintiffs,  by  reason 
of  the  foregoing  authorities,  might  not  be  able  to  recover  for  rent  and 
occupation  in  an  action  at  law,  nevertheless,  this  being  an  action  ia 
equity,  this  court  has  power  to  give  the  relief  asked.  The  answer 
is  that  equity  follows  the  law,  and,  as  stated  in  Magniac  v.  Thom- 
son, IS  How.  (U.  S.)  281,  14  L.  Ed.  696: 

"Wherever  the  rights  or  the  situation  of  parties  are  clearly  defined  and  es- 
tablished by  law,  equity  has  no  power  to  change  or  unsettle  those  rights  or 
that  situation,  but  in  aU  such  instances  the  maxim  'asquitas  sequitur  legem* 
is  strictly  applicable." 

See,  also.  Hedges  v.  Dixon  County,  150  U.  S.  182-192,  14  Sup. 
Ct.  71,  37  L.  Ed.  1044. 

It  follows  that,  in  so  far  as  the  complaint  seeks  a  recovery  against 
Telfair  for  rents  received,  the  claim  must  be  denied.  In  view,  how- 
ever, of  the  fact  that  Telfair  has  in  fact  received  by  way  of  rents 
more  than  the  $300  cash  payment  made  by  him  when  the  contract 
was  signed,  we  are  of  the  opinion  that  this  dismissal  of  the  demand 
against  him  should  be  without  costs  to  him. 

The  plaintiffs'  demand  in  other  particulars  is  granted,  and  he  is 
entitled  to  the  usual  judgment  of  foreclosure  and  sale.    So  ordered. 
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PEOPLE  ex  rel.  JOHNSON  v.  CONNOLLY,  Borongh  President. 

(&$npreine  CJourt,  Appellate  Division,  Second  Department    April  1,  1915.) 

OvFicEBs  €=>66 — Removal — Political  Assessments — Statutes. 

Under  Civil  Service  Law  (Consol.  Laws,  c.  7)  §  26,  and  Penal  Law 
(Gonsol.  Laws,  c.  40)  §  774,  both  prohibiting  political  assessments  and 
making  a  violation  of  their  provisions  a  misdemeanor,  although  the  re- 
lator, as  chief  engineer  of  the  bureau  of  sewers  in  the  city  of  New  York, 
did  not  directly  solicit  political  contributions,  and  gave  no  intimation  that 
failure  to  pay  might  affect  the  employe's  position,  nevertheless  he  was 
guilty  of  thQ  offense  denounced,  where  he  received  such  contributions,  and 
was  properly  removed  from  office. 

[Ed.  Note.— For  other  cases,  see  Officers,  Cent.  Dig.  §  96;  Dec.  Dig. 
<S=>e6.] 

Certiorari  by  the  People,  on  the  relation  of  James  H.  Johnson, 
against  Maurice  E.  Connolly,  as  President  of  the  Borough  of  Queens, 
to  review  respondent's  determination  in  removing  relator  from  the 
position  of  Chief  Engineer  of  the  Bureau  of  Sewers.    Writ  dismissed. 

Argued  before  JENKS,  P.  J.,  and  BURR,  CARR,  RICH,  and 
PUTNAM,  JJ. 

Eugene  N.  L.  Young,  of  Long  Island  Qty,  for  relator. 
Charles  J.  Nehrbas,  of  New  York  City  (Terence  Farley,  of  New 
York  City,  on  the  brief),  for  respondent. 

PUTNAM,  J.  The  uncontradicted  testimony  showed  that  relator's 
conduct  in  receiving  political  contributions  in  the  bureau  of  sewers 
was  against  the  Civil  Service  Law  (section  26),  and  violated  the  cor- 
responding provisions  of  the  Penal  Law  (section  774).  Although  the 
relator  did  not  solicit  contributions,  and  gave  no  intimation  that  fail- 
ure to  pay  might  affect  the  employe's  future  position,  the  law  is 
against  payments,  even  unsought,  if  made  and  taken  in  a  state  or 
municipal  office,  especially  if  paid  to  an  official  superior.  The  in- 
fluence of  such  position  is  not  less  effective  if  silently  exerted.  The 
limits  bv  these  statutes  to  contributions  asked  or  payments  made  with- 
in the  Duilding  or  room  of  the  city  or  state  are  presumably  due  to 
what  were  deemed  the  reasonable  and  constitutional  freedom  of  citi- 
zens when  in  private  life.  The  Legislature  of  New  York,  following 
various  federal  statutes,  aimed  to  check  a  political  abuse  in  taking 
party  tribute  from  officers  when  within  their  office  surroundings.  In 
such  official  relations,  the  call  and  pressure  to  pay  for  political  pur- 
poses are  felt  without  express  demand  or  any  open  threats.  Our 
statutes,  therefore,  would  keep  such  contributions  purely  voluntary, 
as  from  citizens  in  private  life,  which  character  they  cannot  have,  if 
paid  over  at  official  desks  in  city  bureaus. 

The  determination  of  the  president  of  the  borough  of  Queens  re- 
moving the  relator,  is  therefore  confirmed,  and  the  writ  dismissed, 
with  $50  costs  and  disbursements.    All  concur. 

^s»For  otber 'eases  Me  tame  topic  A  KSY-NUMBBR  In  all  Kej-Numbered  Digests  A  Indeze? 
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COMMISSIONER  OF  PUBLIC  CHARITIES  OF  CITY  OF  NEW  1 

V.  VASSIE. 

(Supreme  Court,  Appellate  Division,  Second  Department    April  1« 

1.  Paupers  ^=»21 — Settlement  of  Motuer — Jurisdictioiv  of  Court. 

Under  Poor  Law  (Consol.  I^aws,  c.  42)  i  62,  providing  that  the 
of  a  bastard,  unable  to  support  herself  and  the  child,  shall  be  sii 
as  other  poor,  where  the  child  was  born  in  Kings  county,  and  the 
had  not  lived  in  New  Jersey  for  more  than  six  months  when  t 
proceedings  were  begun,  her  settlement  was  in  Kings  county,  and  g 
Court  of  Special  Sessions  of  the  City  of  New  York,  at  the  instanc 
Commissioner  of  Public  Charities,  under  section  40,  Jurisdiction  1 
an  order  of  filiation. 

[Ed.  Note.— For  other  cases,  see  Paupers,  Cent  Dig.  H  OT-lOf 
Dig.  «ss>21.] 

2.  Bastards  ^=:»65 — Paternity — SumoiBNCT  or  Evidencb. 

In  bastardy  proceedings,  evidence  held  sufficient  to  show  that  d€ 
was  father  of  plaintiif's  illegitimate  child. 

[Ed.  Note. — For  other  cases,  see  Bastards,  Cent  Dig.  §§  154,  1 
Dec.  Dig.  <S=s>65.] 

S.  Bastards  ^=s>65 — ^Proceedinqs  for  Support — ^Necessity  for  Cor: 

TION  of  COUPLAINANT. 

In  bastardy  proceedings,  there  is  no  necessity  that  the  testli 
the  plaintiff  be  corroborated. 

[Ed.  Note.— For  other  cases,  see  Bastards,  Cent  Dig.  ||  154,  1 
Dec.  Dig.  «=5>65.] 

Appeal  from  Court  of  Special  Sessions  of  City  of  New  Yor] 

Bastardy  proceedings  by  the  Commissioner  of  Public  Chari 

the  City  of  New  York,  on  complaint  of  Rose  Dziobko,  againsi 

ander  Vassie.     From  an  order  of  filiation,  defendant  appeab 

firmed. 

•     Argued  before  JENKS,  P.  J.,  and  BURR,  CARR,  RICH,  and 
NAM,  JJ. 

Joseph  F.  Conran,  of  Brooklyn,  for  appellant. 
Herman  Stiefel,  of  New  York  City,  for  respondent. 

PER  CURIAM.  [1]  The  age  of  the  complainant  does  not 
But  the  proof  is  sufficient  to  show  her  settlement  in  Kings  count 
the  bastard  was  born  therein.  Section  893,  Code  of  Criminal 
dure;  section  40,  Poor  Law.  And  as  her  residence  in  New 
had  not  been  for  a  period  longer  than  six  months  when  these  p 
ings  were  begun,  her  settlement  was  then  in  the  said  count 
Therefore  we  think  that  the  court  had  jurisdiction.  Section  6i 
Law. 

[2]  The  complainant  was  a  domestic  servant  in  the  house  of 
f endant's  sister,  and  the  defendant  lived  in  that  house.  The  coi 
ant  testifies  that  some  time  after  11  p.  m.  of  July  19,  1913,  the  ( 
ant  came  to  her  bedroom  and  there  and  then  had  intercoun 
her.  The  defendant  denies  intercourse  at  any  time.  He  offeree 
by  his  own  testimony,  and  that  of  his  sister  and  her  visitors,  t 
complainant  was  absent  over  that  night  on  a  visit  to  her  sister  i 

^=s>For  other  cases  see  same  topic  A  KEY-NUMBER  in  all  Key-Numbered  Digests  i 
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Jersey  and  did  not  return  until  the  following  day.  These  witnesses 
single  out  the  said  July  19th  by  the  circumstance  that  there  were  cele- 
brations of  birthdays  in  the  family  on  the  18th  and  19th  of  said  July, 
respectively,  but  the  mere  fact  of  such  celebrations  did  not  necessarily 
point  to  tbe  absence  of  the  complainant,  and  the  court  was  not  satis- 
fied by  that  proof.  On  the  other  hand,  the  defendant  admits  that  he 
was  present  in  the  house  at  or  about  the  time  of  the  alleged  intercourse. 

The  complainant  testifies  that,  when  she  told  the  defendant  that 
she  was  big  with  child,  she  said,  "You  were  with  me ;  what  are  you 
going  to  do,  marry  me?"  He  answered,  "No;"  and  she  then  said,  "I 
am  going  to  arrest  you ;"  and  he  said,  "All  right ;  you  can  arrest  me." 
When  defendant's  attention  was  called  to  this  testimony,  he  admitted 
that  the  complainant  told  him  he  would  "have  to  marry  her,"  that 
he  said  he  would  not  marry  her,  but  testifies  that  he  had  no  idea  at  the 
time  why  she  should  ask  him  to  marry,  and  he  did  not  ask.  To  a  man 
entirely  innocent,  it  would  seem  strange,  not  alone  that  the  woman 
would  ask  the  man  to  marry  her,  but  also  that  this  woman,  of  lower 
station  in  life,  would  maintain  that  he  must  do  so.  If  he  had  no  idea 
at  the  time  why  she  should  do  this  thing,  it  taxes  credulity  that  he  did 
not  make  some  inquiry  of  her. 

[3]  No  corroboration  of  the  plaintiflF  was  necessary.  People  ex 
rel.  Kenfield  v.  Lyon,  83  Hun,  303,  31  N.  Y.  Supp.  942;  People  ex 
rd.  Chichester  v.  Jewel,  32  App.  Div.  625,  52  N.  Y.  Supp.  418.  We 
see  no  reason  why  we  should  disturb  the  finding  of  the  court  upon  the 
facts.  People  ex  rel.  Garrett  v.  Ogden,  8  App.  Div.  464,  40  N.  Y. 
Supp.  827. 

The  order  is  affirmed,  with  costs. 


(88  Misc.  Rep.  702) 

RECTOR,  ETC.,  OF  ST.  GEORGE'S  CHURCH  IN  CITY  OP  NEW  TORK 

V.  MORGAN  et  al. 

(Supreme  Court,  Special  Term,  New  York  County.    January,  1915.) 

r^HAKITIBS   ^=^^6 — TESTAMBNTAHT   TRUSTS — BeQTTEST  TO   RELIGIOUS   SOCIETY — 

Use  or  Income — "Ministby." 

Under  a  will  bequeathing  to  trustees  a  sum  In  trust,  to  InTest  and  re- 
invest and  pay  the  income  to  a  religious  society  incorporated  in  1811, 
under  Laws  1801,  c.  79,  and  having  all  the  powers  granted  under  the  pres- 
ent Religious  Corporations  Law  (Consol.  Laws,  c.  51),  for  the  support  of 
the  "ministry"  of  said  church,  the  corporation  was  entitled  to  hold  the  in- 
come from  the  trust  fund  as  its  absolute  property,  and  to  use  it,  not 
merely  for  payment  of  the  salaries  of  the  clergy,  but  for  any  of  its  law- 
ful purposes;  the  word  "ministry"  meaning  "ecclesiastical  functions," 
or  "duties,"  and  not  being  used  in  the  restricted  sense  of  "clergy." 

[Ed.  Note. — ^Fof  other  cases,  see  Charities,  Cent  Dig.  {  65;   Dec.  Dig. 

Action  for  the  constructicm  of  a  will  by  the  Rector,  Church  Wardens, 
and  Vestrymen  of  St.  George's  Church  in  the  City  of  New  York> 
against  John  Pierpont  Morgan  and  others,  as  executors  and  trustees 

^=»For  other  cases  see  same  topic  &  KB7-NUMBBR  in  all  Kej-Numbered  Digests  A  Indexes 
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^*     :  :^    f-^  *. 

%      ^       ^     1  oi  and  under  the  last  will  and  testament  of  John  Pierpont  Mor 

*'     *  ceased,  and  the  trustees  of  the  estate  and  property  of  the  Diocei 

^  vention  of  New  York.    Judgment  according  to  opinion. 

*  ^.  ^  Curtis,  Mallett-Prevost  &  Colt,  of  New  York  City,  for  plain 
.  .,    ""      '  ^                            Carter,  Ledyard  &  Milbum,  of  New  York  City,  for  defenda 

^  .  COHALAN,  J.    The  "Rector,  Church  Wardens,  and  Vestr 

V.  :i  ,     •  St.  George's  Church  in  the  City  of  New  York" — that  being  th 

..      -        -  rate  name  of  St.  George's  Protestant  Episcopal  Church— bri 

"[v^"     ^o      .  action  to  obtain  a  construction  of  the  tenth  article  of  the  will  of 

*  **    "  pont  Morgan  deceased.    In  the  article  in  question  the  testator  b 
iir.    "    ^        Tf  ed  to — 

<*•  *   '       *^    * 

"the  trustees  of  the  estate  and  property  of  the  Diocesan  Conventioi 

^    .  York  the  sum  of  $500,000  in  trust,  to  Invest  and  reinvest  the  same, 

..^  *  '  over  the  Income  to  St  George's  Protestant  Episcopal  Church  in  th 

New  York  for  the  support  of  the  ministry  of  such  church,  upon  thi 

^  [  receipt  for  the  same  of  the  treasurer  of  such  church  or  other  prop 

-     *  A^  ^ .  ■'  appointed  for  the  purpose  by  the  vestry  thereof." 

\   "^ . '  It  is  a  proper  form  of  action.    Tonnele  v.  Wetmore,  195  N. 

•^    "  88  N.  E.  1068.    The  plaintiff  was  incorporated  as  a  religious  s< 

*     •"•  1811,  under  chapter  79  of  the  Laws  of  1801,  and  has  all  the 

;  r  ^  granted  under  the  present  Religious  Corporations  Law  (Consc 

*  .    .•  c.  51 ;  Laws  1909,  c.  53).    It  may  take  and  hold  property  of  tl 

of  $10,000,000,  or  its  yearly  income  may  reach  the  sum  of  $1, 

;         -  Gen.  Corp.  Law  (Consol.  Law,  c.  23)  §  12,  as  amended  to  191 

1911,  c.  581).    St.  George's  Church  now  has  an  endowment  o 
000,  with  an  annual  income  of  about  $38,000;  besides,  it  has 
^^  '      •  realty  holdings.    Hence  there  is  no  preclusion  by  law  so  far  as 

.    '^    '  9  quest  is  concerned. 

-  The  action  raises  for  decision  two  propositions:  (1)  Does  tl" 

.  /  ;     '*  tiff  hold  the  income  of  the  $500,000  trust  fund  without  restric 

that  it  may  apply  it  to  the  corporate  needs  of  St.  George's  ( 
and  (2)  as  a  corollary  to  the  first  proposition,  does  the  word  "m 
\*  in  article  X  of  the  will,  mean  the  clergy  or  officers  of  the  chi 

does  it  refer  to  the  functions  of  the  church  in  carrying  out  the  i 
and  charitable  purposes  of  the  corporation? — in  other  word: 
ministrations. 

These  two  questions  are  best  answered  by  a  study  of  the  ren 
church  activities — characterized  by  zeal  and  generosity — of  this 
rather  than  by  a  resort  to  a  variety  of  dictionaries  to  refine  an 
the  meaning  of  this  comprehensive  term — ministry.  For  f ron 
sideration  of  his  long  association  with  and  knowledge  of  the  w 
needs  of  the  parish  must  come  the  manifest  intent  of  the  create 
trust.  The  evidence  shows  that  Mr.  Morgan  was  a  vestrymar 
church  from  1868  to  1885,  and  that  he  was  a  warden  therein  f 
latter  year  until  his  death,  March  31,  1913;  that  he  regularly  s 
the  meetings  of  the  vestry  and  was  familiar  with  all  the  affair 
church ;  that  he  gave  the  memorial  building  to  the  church  and  j 
nually  $4,500  for  its  support ;  that  he  built  the  trade  school  an 
tained  it  at  an  expense  of  $5,000  per  year;  that  he  built  the  Dc 


••     '  * 
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House;  that  he  provided  the  property  of  the  summer  home  for  the 
poor  of  the  parish  at  Rockaway  Beach ;  that  he  was  ready  from  time 
to  time  to  contribute  one-half  of  any  outlay  for  repairs  or  to  meet  any 
deficits ;  that  he  had  agreed  to  give  $100  for  every  other  $100  collected 
up  to  the  sum  of  $400,000  for  an  endowment  for  the  church,  which 
agreement  was  drawn  so  as  to  be  binding  upon  his  executors  and  heirs, 
and  that  he  made  an  annual  payment  of  $1,000  under  the  envelope  sys- 
tem. 

The  above  recital  of  fact,  together  with  the  fact  of  the  bequest,  in 
my  view  imports  one  thing — ^that  the  decedent  desired  to  have  these 
church  activities  with  which  he  was  so  closely  identified  carried  on 
without  lacking  that  financial  support  which  they  had  received  in  his 
lifetime.  He  provided,  therefore,  for  this  purpose  a  fund  of  $500,000^ 
the  annual  income  of  which  would  amount  to  $24,000.  He  undoubted- 
ly knew  that  the  salaries  of  the  clergy,  consisting  of  a  rector  and  four 
assistants,  amounted  to  not  more  than  $13,000  per  year.  It  follows,  and 
I  hold,  that  when  Mr.  Morgan  made  this  bequest  it  was  not  his  inten- 
tion to  restrict  the  use  of  the  income  to  the  payment  of  the  salaries  of 
the  clergy.  It  was  made  to  support  the  church  in  its  charitable  work 
and  in  the  furtherance  of  the  activities  carried  on  in  the  buildings  es- 
tablished by  him,  all  the  expenses  of  which  he  had  liberally  paid  for 
during  his  lifetime.  It  is  scarcely  conceivable  that  he  intended  to  pro- 
vide this  income  for  salaries  alone,  and  to  make  no  provision  for  the 
other  objects  which  so  much  claimed  his  interest. 

There  is  not  wanting  authority  in  law  to  support  the  first  proposition, 
and  I  am  satisfied  that  the  church  has  an  unrestricted  right  to  the  use  of 
the  income.  Johnston  v.  Hughes,  187  N.  Y.  446,  80  N.  E.  373 ;  Clarke 
v.  Leupp,  88  N.  Y.  228;  Matter  of  Isbell,  1  App.  Div.  158,  37  N.  Y. 
Supp.  919.  As  the  amount  paid  for  the  salaries  of  the  clergy  is  only 
about  $13,000,  and  the  income  of  the  fund  is  $24,000,  it  cannot  be  said 
that  the  entire  income  must  be  used  for  that  specific  purpose.  A  read- 
ing of  article  X — especially  the  phrase  "for  the  support  of  the  ministry 
of  such  church" — ^indicates  to  me  that  the  disposition  and  the  use  of 
the  income  are  not  prescribed  or  limited.  The  testator  intended,  from 
the  fairest  interpretation  of  the  meaning  of  the  article,  that  the  trus- 
tees and  executors  should  be  relieved  from  all  responsibility  with  re- 
gard to  the  use  of  the  income;  that  when  receipt  for  it  should  pass, 
then  it  should  go  into  the  general  fund  of  the  church. 
'  If  it  were  necessary  to  define  the  term  "ministry"  in  order  to  sustain 
any  other  element  in  the  case,  there  is  abundant  dictionary  authority  to 
hold  that  its  usual  meaning  is  "ecclesiastical  functions"  or  "duties." 
Murray's,  1908;  Webster's,  all  editions;  American  Standard  and 
other  dictionaries.  In  fact,  there  is  a  noticeable  lack  of  its  use  in  the 
sense  of  "clergy,"  although  its  use  in  this  restricted  sense  obtains  in 
some  churches. 

Plaintiff  is  entitled  (a)  to  hold  the  income  from  this  fund  as  its  al>- 
solute  property,  and  (b)  to  use  it  for  any  or  all  of  its  lawful  purposes. 

Judgment  accordingly. 
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(165  App.  DlT.  757) 

D'AROY  V.  INTERBOROUGH  RAPID  TRANSIT  CO. 

(Supreme  Court,  Appellate  Division,  First  Department    January  2 

L  Carriers    (@=»320 — Death    of    Pa88bngeb--Contributobt    Neg 
Question  fob  Jury. 

Where,  in  an  action  for  wrongful  death,  it  appeared  that  there 
a  delay  In  running  trains  in  a  city  subway  for  over  half  an  hour 
decedent,  while '  waiting  on  an  unguarded  station  platform  an 
slightly  forward  to  watch  for  a  train,  was  Btmck  by  an  exp 
which  came  at  high  speed  without  warning,  In  the  reverse  w 
track,  the  question  whether  she  was  guilty  of  contributory  negll: 
for  the  jury. 

[Ed.  Note. — For  other  cases,  see  Carriers,  Cent.  Dig.  (|  1118,  1 
1153.  1160,  1167,  1179,  1190,  1217.  1233,  1244,  1248,  1315-1325; 
'      <&=»320.] 

2.  Carbiers  <S=»287 — ^Death  of  Passengeb — Nkoliqkncb. 

The  act  of  defendant  in  running  Its  train  at  a  hlgb  speed  tt 
way  of  the  track,  without  warning,  past  a  platform  crowded 
sengers,  constituted  negligence. 

[Ed.  Note. — For  other  cases,  see  Carriers,  Cent  Dig.  {{  1154-1 
1166;   Dec.  Dig.  <©=>287.] 

Ingraham,  P.  J.,  and  McLaughlin,  J.,  dissenting. 

Appeal  from  Trial  Term,  New  York  County. 

Action  by  Fitzroy  D'Arcy,  as  administrator,  etc.,  of  Violet 
deceased,  against  the  Interborough  Rapid  Transit  Company 
a  judgment  for  defendant,  plaintiff  appeals.  Reversed,  and  ] 
granted. 

Argued  before  INGRAHAM,  P.  J.,  and  SCOTT,  LAU 

McLaughlin,  and  hotchkiss,  jj. 

Ralph  Gillette,  of  New  York  City,  for  appellant 
Bayard  H.  Ames,  of  New  York  City,  for  respondent 

SCOTT,  J.  The  action  is  for  damages  for  the  death  of  j 
intestate  caused,  as  is  alleged,  by  defendant's  negligence, 
fendant  operates  a  railroad  in  the  subway  in  the  city  of  Ne 
On  January  22,  1911,  the  deceased  entered  the  easterly  oi 
station  of  defendant's  railway  at  Twenty-Third  street  anc 
avenue.  At  this  point  there  were  four  tracks,  two  for  exprc 
in  the  middle  and  two  on  the  sides,  one  for  uptown  and  one  f < 
town  local  trains.  The  station  was  a  local  one,  at  which  expn 
did  not  stop.  There  were  two  unconnected  platforms,  one  on 
side,  next  to  the  downtown  track,  and  one  on  the  east  side 
the  uptown  track.  Deceased,  wishing  to  go  uptown,  went 
easterly  platform.  There  was  some  delay  in  the  operation  of 
so  that  no  local  uptown  train  had  passed  for  about  half  an  h 
quite  a  number  of  passengers,  estimated  at  from  25  to  50,  we 
ing  a  train.  There  being  at  these  stations  but  few  seats,  the 
passengers  walked  to  and  fro,  occasionally  looking  down  t 
in  the  direction  from  which  a  north-bound  train  would  come, 
them  was  deceased.     As  she  was  looking  downtown,  a  tn 

^ss>FoT  other  cases  see  same  topic  &  KEY-NUMBER  in  all  Key-Numbered  Digestj 
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fast  from  uptown  running  downtown,  without  a  warning  of  any  kind 
of  its  approach.  This  train  struck  deceased  and  killed  her.  The 
complaint  was  dismissed  upon  the  plaintiff's  case,  presumably  because 
the  trial  judge  considered  that  deceased  had  been  guilty  of  contribu- 
tory negligence  as  matter  of  law  and  it  is  upon  this  ground  that  de- 
fendant seeks  to  sustain  the  judgment,  citing  a  great  number  of  cases 
that  have  but  slight  application  to  the  facts  of  the  present  case. 

[1]  In  our  opinion  it  was  erroneous  to  hold  as  matter  of  law  that 
the  deceased  was  negligent.  The  platform  was  wholly  unguarded, 
and,  although  it  appears  that  many  of  the  waiting  passengers  besides 
the  deceased  looked  down  the  track  to  see  if  a  train  was  approaching, 
it  does  not  appear  that  they  were  warned  by  voice  or  sign  that  it  was 
dangerous  to  do  so.  Indeed,  it  may  be  accepted  almost  as  a  matter 
of  common  knowledge  that  it  is  a  prevalent  and  most  natural  habit 
for  passengers  waiting  for  a  delayed  train  to  peer  along  the  track 
in  the  direction  from  which  the  train  is  expected  to  come.  Evidently 
some  part  of  the  decedent's  body  must  have  extended  beyond  the 
edge  of  the  platform  to  some  extent,  although  it  is  quite  possible  that 
she  may  not  have  realized  it,  and  in  this  respect  the  case  is  different 
from  that  of  one  who  steps  onto  the  track  while  waiting  for  a  train. 

Finally  tfiere  was  no  reason  why  the  deceased  should  have  an- 
ticipated and  been  on  her  guard  against  the  unusual  and  almost  un- 
precedented circumstance  of  a  train  being  run  rapidly  and  without 
any  warning  or  notice  the  reverse  way  of  the  track.  This  was  not 
a  probable  risk  against  which  she  was  bound  to  guard,  or  which  she 
was  required  to  anticipate.  If  in  the  act  of  looking  down  the  track 
she  had  fallen  from  the  platform,  or  if  she  had  been  struck  by  a 
north-bound  train,  a  very  different  case  would  have  been  presented. 
These  were  risks  that  were  apparent.  Under  these  circumstances, 
which  are  unique  and  unlike  those  in  any  reported  case  to  which  we 
have  been  referred,  the  question  of  deceased's  negligence  was,  at  least, 
one  for  the  jury. 

[2]  As  to  the  defendant's  negligence  in  running  without  warning 
and  at  a  high  rate  of  speed  the  reverse  way  of  the  road  past  a  plat- 
form crowded  with  passengers  there  seems  to  be  little  question.  The 
judgment  appealed  from  must  be  reversed,  and  a  new  trial  granted, 
with  costs  to  appellant  to  abide  the  event. 

Judgment  reversed,  and  new  trial  ordered;  costs  to  appellant  to 
abide  event.    Order  to  be  settled  on  notice. 

LAUGHLIN  and  HOTCHKISS,  JJ.,  concur. 

McLaughlin,  J.  (dissenting).  I  am  unable  to  concur  in  the 
opinion  of  Mr.  Justice  SCOTT  that  the  judgment  here  appealed  from 
should  be  reversed.  Unlike  the  tracks  of  a  street  railway,  which  oc- 
cupy a  part  of  the  public  highway,  or  the  tracks  of  a  steam  railway, 
which  are  necessarily  provided  with  public  crossings,  defendant's  tracks 
are  adapted  and  maintained  solely  and  exclusively  for  the  operation 
of  its  trains,  and  this  must  have  been  known  by  decedent.  When  a 
car  enters  the  station,  it  runs  close  to  the  edge  of  the  passenger  plat- 
form, which  is  some  three  or  four  feet  above  the  level  of  the  tracks. 
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The  fact  is  undisputed  that  immediately  preceding  the  accident  the 
decedent  left  a  position  of  safety  on  the  platform,  leaned  over  its 
edge,  and  placed  a  portion  of  her  body  directly  in  front  of  an  incom- 
ing train.  This  was  a  negligent  act  upon  her  part,  which  I  think  pre- 
vents a  recovery.  She  had  no  more  right  to  place  herself  in  this  posi- 
tion than  she  would  to  have  stood  upon  the  tracks.  Nor  was  the 
defendant  bound  to  anticipate,  having  provided  a  safe  place  on  the 
platform  for  passengers,  that  they  would  leave  it.  for  a  dangerous  one. 
Woodard  v.  N.  Y.,  L.  E.  &  W.  R.  R.  Co.,  106  N.  Y.  369,  13  N.  E. 
424;  Paige  v.  N.  Y.  C.  &  H.  R.  R.  R.  Co.,  Ill  App.  Div.  828,  98  N. 
Y.  Supp.  183;  Knapp  v.  Metropolitan  St.  R.  Co.,  103  App.  Div.  252,. 
92  N.  Y.  Supp.  1071. 
The  judgment  appealed  from  should  be  affirmed. 

INGRAHAM,  P.  J.,  concurs. 


(166  App.  Div.  763) 

GERBINO  v.  GREE'NHUT-SIEGEI/-COOPER  00. 

(Supreme  Court,  AppeUate  DiTislon,  First  Department.    January  22,  1915.) 

1.  Weapons   ^=»18 — Accidental   Discharge   of  Air   Rifle— Co ntbibutobt 

Negligence— Question  fob  Jury. 

Where,  in  an  action  for  injuries  to  a  14  year  oM  boy  from  the  acci- 
dental discharge  of  an  air  rifle,  which  his  companion  picked  up  from  a 
counter  in  defendant's  department  store  and  was  attempting  to  manipu- 
late, there  was  nothing  to  indicate  that  plaintiff  knew  or  had  reason  to 
.  believe  that  his  companion  intended  to  pull  the  trigger  whUe  the  rifle, 
though  not  aimed,  was  pointed  at  him,  the  question  whether  plaintiff  was 
contributorUy  negligent  was  for  the  Jury. 

[Ed.  Note. — ^For  other  cases,  see  Weapons,  Cent  Dig.  §|  34,  35;  Dec 
Dig.  «=»18.] 

2.  Weapons  ^=»18— Injury— Pboxikatb  Cause— Liabilitt. 

In  such  case,  the  intervening  act  of  plaintiff^s  companion  in  pulling  the 
trigger  while  examining  the  rifle  could  not  relieve  the  defendant  company 
from  its  liability ;  its  negligence  in  exposing  the  loaded  rifle  on  its  coun- 
ter being  the  proximate  cause  of  the  injury. 

[Ed.  Note.--For  other  cases,  see  Weapons,  Cent.  Dig.  |§  34,  35;  Dec. 
Dig.  «@=»18.] 

3.  Weapons  ^=^18 — ^Accidental  Disghabob  of  Aib  Rifle— Suffigienot  or 

Evidence. 

In  an  action  for  injury  to  the  eye  of  a  14  year  old  boy  from  the  acci- 
dental discharge  of  an  air  rifle,  which  his  companion  picked  up  from  a 
counter  in  defendant's  store  and  attempted  to  manipulate,  evidence  that 
the  rifle  had  been  unloaded  before  the  boys  came  to  the  store,  and  that 
defendant  thereafter  permitted  it  to  be  exposed  on  the  counter,  and  failed 
to  keep  a  salesman  in  direct  supervision  to  see  that  the  rifles  were  not 
loaded,  authorized  a  flnding  that  defendant  was  negligent. 

[Ed.  Note. — ^For  other  cases,  see  Weapons,  Cent.  Dig.  §§  34,  35;  Dee. 
Dig.  «©=»18.] 

4.  Weapons  ^=»18 — ^Accidental  Dischabge  of  Aib  Rifle— Liabilitt  of  Mkb- 

CHANT — Duty  to  Anticipate  Acts. 

Where  a  company  conducting  a  department  store  exposes  kir  rifles  on 
a  counter,  and  boys  load  same  to  test  them,  and  another  boy  is  subse- 

^ssFor  other  cases  see  same  topic  ft  KBT-NUMBBR  In  all  Kej -Numbered  Digests  ft  Index«» 
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quently  injured  in  consequence  thereof,  it  is  chargeable  with  negligence 
and  liable  for  the  injury ;  the  loading  of  the  rifles  being  a  matter  which 
it  was  its  duty  to  anticipate  and  guard  against 

[Ed.  Note. — For  other  cases,  see  Weapons,  Cent.  Dig.  §§  34,  35;    Dec. 
Dig.  <e=»18.] 

Appeal  from  Trial  Term,  New  York  County. 

Action  by  Charles  Gerbino,  an  infant  over  the  age  of  14  years,  by 
Louis  Gerbino,  his  guardian  ad  litem,  against  the  Greenhut-Siegel- 
Cooper  Company.  From  judgment  for  plaintiff,  and  denial  of  new 
trial,  defendant  appeals.    Affirmed. 

See,  also,  151  N.  Y.  Supp.  1117. 

Argued  before  INGRAHAM,  P.  J.,  and  LAUGHLIN,  McLAUGH- 
LIN,  SCOTT,  and  HOTCHKISS,  JJ. 

Theodore  H.  Lord,  of  New  York  City,  for  appellant 
Louis  Boehm,  of  New  York  City,  for  respondent. 

LAUGHLIN,  J.  The  defendant  conducts  a  department  store  in  the 
borough  of  Manhattan,  New  York;  and  on  the  7th  day  of  Decem- 
ber, 1912,  it  gave  an  entertainment  called  the  "Princess  Party"  there, 
which  appears  to  have  been  attended  by  children,  and  was  attended 
by  the  plaintiff,  who  was  then  14  years  of  age,  and  he  was  accompanied 
by  William  Bette,  aged  13,  and  Tony  Trifletti,  aged  12.  The  defendant 
deals,  among  other  things,  in  sporting  goods,  including  air  rifles.  Tony 
was  desirous  of  purchasing  an  air  rifle,  and  after  attending  the  play 
the  boys  went  to  the  second  floor  and  there  asked  a  floorwalker  where 
they  could  find  air  rifles,  and  he  directed  them  to  the  spofting  goods  de- 
partment on  the  same  floor,  and  they  went  there.  In  the  sporting 
goods  department  there  was  a  table  about  3  feet  high,  upon  which 
there  was  a  rack  containing  air  rifles,  and  some  air  rifles  were  lying  on 
the  table.  There  was  no  employe  of  the  defendant  at  this  table  at  the 
time ;  but  there  were  two  salesmen  at  the  revolver  counter,  only  a  few 
feet  away,  and  one  of  them  was  waiting  on  a  customer,  and  the  oth- 
er was  polishing  revolvers.  They  and  another  salesman  had  charge  of 
this  table  and  the  air  guns,  as  well  as  of  the  revolver  counter. 

According  to  the  testimony  of  one  of  the  boys,  the  salesman  at  the 
revolver  counter  who  was  waiting  on  the  customer  saw  them  at  the 
rifle  table ;  *  and  according  to  the  testimony  of  another,  the  salesman 
who  was  polishing  revolvers  was  looking  at  them  as  they  came  up  to 
examine  the  air  rifles.  The  three  salesmen  who  had  general  charge 
of  the  rifle  table  were  called  by  the  defendant,  and  testified  that  the]^ 
were  at  or  near  the  revolver  counter  at  the  time,  but  did  not  see  the 
boys  until  the  accident  happened.  A  store  detective  in  the  employ 
of  the  defendant,  who  was  from  60  to  65  feet  distant,  testified  that  he 
saw  the  boys  handling  the  rifles  for  three  or  four  minutes  before  the  ac- 
cident, and  that  he  did  not  interfere  with  them,  although  it  was  his 
duty  to  stop  them.  The  air  rifles  on  the  table  and  on  the  rack  were 
exposed,  and  could  be  reached  and  examined  by  customers  from  either 
side  or  end  of  the  table.    The  deiPendant  gave  evidence  tending  to 

^soFor  other  casas  tea  tame  toplo  &  KEY-NUMBER  In  all  Key-Numbored  DlgeeU  ft  Indezea 
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show  that  there  were  several  signs  on  the  table,  "Please  Do  Not  Han- 
dle" ;  but  the  boys  testified  that  they  did  not  see  such  signs. 

The  boys  stepped  up  to  one  end  of  the  table  and  examined  some  of 
the  air  rifles,  and  then  the  plaintiff  and  William  walked  about  8  or 
10  feet  to  the  other  end,  nearer  the  revolver  counter.  Tony,  who  re- 
mained at  the  end  of  the  table  to  which  they  first  came,  examined  and 
tried  one  of  the  rifles  by  pointing  it  at  the  floor  and  pulling  the  trigger, 
and  nothing  came  out  of  the  barrel.  He  then  picked  up  a  1,000-shot 
air  rifle,  which  had  a  lever  underneath  the  stock  by  which  it  was  cocked, 
and  placed  it  across  his  chest  and  exerted  the  necessary  pull  on  the 
lever,  which  was  shown  to  be  25  pounds,  to  cock  it,  and  after  cocking  it, 
and  while  it  was  still  in  this  position  across  his  chest,  with  the  barrel 
pointing  toward  the  plaintiff,  but  without  sighting,  and  without  the 
rifle  being  pointed  as  if  to  sight  it,  and  while  looking  down  at  and  ex- 
amining the  rifle  to  see  how  it  worked,  he  pulled  the  trigger  and  a 
buckshot  came  out  of  the  barrel  and  entered  plaintiff's  eye,  which 
necessitated  the  removal  thereof.  The  plaintiff  saw  Tony  examining 
the  rifle,  but  did  not  observe  that  he  was  about  to  pull  the  trigger,  and 
had  no  notice  or  knowledge  thereof  in  advance. 

The  evidence  does  not  show  by  whom  or  when  the  buckshot  was 
inserted  in  the  rifle,  or  whether  it  was  inserted  in  the  barrel  or  in 
the  magazine ;  but  it  tends  to  show  that  the  rifle  could  not  have  been 
loaded  from  the  muzzle  of  the  barrel,  and  renders  it  highly  probable 
that  the  shot  must  have  been  inserted  in  the  magazine,  which  was  a 
barrel  under  and  nearly  as  long  as  the  main  barrel,  into  which  the  load 
was  inserted  through  an  opening  at  or  near  the  outer  end  which  was 
closed  by  a  sliding  sleeve.  The  evidence  shows  that  when  the  magazine 
is  loaded,  or  contains  any  shot,  a  shot  will  not  feed  from  it  into  the 
barrel  from  which  it  is  fired,  unless,  while  cocking  the  rifle,  the  muz- 
zle of  the  barrel  is  pointed  upward. 

There  were  two  kinds  of  1,000-shot  air  rifles  on  the  table  and  rack — 
one  known  as  the  Columbian  and  the  other  as  the  King — and  the  evi- 
dence tends  to  show,  and  it  was  assumed  on  the  argument  of  the  appeal, 
and  evidently  on  the  trial,  that  the  rifle  with  which  the  plaintiff  was 
injured  was  a  Columbian.  It  was  shown  by  the  manufacturer  of  the 
Columbian  that  the  rifles  are  tested  by  loading  and  firing  them,  and 
then  inspected  to  see  that  they  are  not  loaded  before  they  are  shipped 
from  the  factory.  It  was  conceded  that  the  employes  of  the  factory 
at  which  the  other  rifles  were  made  would  have  testified  to  the  same 
effect.    The  defendant  sold  shot  for  use  with  the  rifles. 

According  to  the  testimony  of  the  employe  of  the  defendant  who  had 
charge  of  the  air  rifles,  they  were  not  kept  loaded,  and  were  inspected 
every  morning  before  they  were  exposed  for  sale,  for  the  purpose  of 
seeing  that  they  were  not  loaded;  but  they  all  admitted  that  they 
did  not  know  that  shot  would  not  feed  from  the  magazine  into  the  bar- 
rel if  the  rifle  were  cocked  while  pointed  downward,  and  one  of  them 
testified  that  his  inspection  was  sometimes  made  by  cocking  the  rifles 
with  the  barrel  pointed  downward.  That  inspection  consisted  merely 
of  cocking  the  rifle  and  pulling  the  trigger.  It  is  fairly  to  be  inferred 
that  any  one  examining  the  rifles  could  readily  insert  shot  in  the  mag- 
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azine,  and  that  this  was  apprehended  is  shown  by  the  attempted  daily 
examination  of  the  rifles  by  the  defendant.  » 

[  1  J  The  court  left  the  questions  of  fact  with  respect  to  contribu- 
tory negligence  on  the  part  of  the  plaintiflF  and  negligence  on  the  part  of 
the  defendant  to  the  jury,  under  a  charge  by  which  they  were  per- 
mitted to  predicate  negligence  against  the  defendant  on  the  theory 
that  it  failed  to  perform'the  duty  which  it  owed  to  customers  to  whom  it 
held  out  an  implied  invitation  to  visit  its  store  and  to  examine  the  rifles, 
with  a  view  to  purchasing  the  same,  and  charged  the  jury,  in  effect,  that 
defendant  could  not  be  held  liable  if  the  rifle  was  loaded  when  defend- 
ant received  it  from  the  factory,  if  they  found  that  the  manufacturers 
were  of  good  standing,  and  had  the  reputation  of  conducting  their 
business  according  to  recognized  methods,  "and  were  in  the  habit  of 
making  inspection"  before  shipping  the  rifles.  It  cannot  be  said  as 
matter  of  law  that  the  plaintiff  was  guilty  of  contributory  negligence, 
and  the  evidence  warrants  the  finding  that  he  was  not.  There  is  noth- 
ing to  indicate  that  he  knew  or  had  reason  to  believe  that  Tony  in- 
tended to  pull  the  trigger  while  the  rifle,  although  not  aimed,  was  point- 
ed at  him. 

[2]  The  defendant,  if  negligent  in  the  duty  which  it  owed  the  plain- 
tiff, is  not  relieved  from  liability  by  the  intervening  act  of  Tony  in  pull- 
ing the  trigger  while  examining  the  rifle,  for  its  negligence  would,  in 
the  circumstances,  be  a  proximate  cause.  Travell  v.  Bannerman,  71 
App.  Div.  439,  75  N.  Y.  Supp.  866,  and  cases  cited,  reversed  on  another 
point  174  N.  Y.  47,  66  N.  E.  583. 

[3]  The  jury  were- justified  in  finding  that  the  defendant  was  guilty 
of  negligence  in  thus  exposing  the  loaded  rifle,  for  in  handling  and 
exposing  firearms  for  sale  it  was  required  to  exercise  a  high  degree 
of  care  to  see  that  they  were  not  loaded  when  placed  upon  its  show 
table  and  exposed  for  sale,  or  thereafter,  either  by  its  own  employes  or 
by  those  visiting  the  store,  and  it  appears  by  the  evidence  that  this  rifle 
had  been  loaded  prior  to  the  time  the  boys  came  there,  and  that  the  de- 
fendant failed  to  keep  and  maintain  a  salesman  in  direct  charge  and 
supervision  to  see  that  the  rifles  were  not  loaded.  Travell  v.  Ban- 
nerman, supra,  and  cases  cited  in  Mr.  Justice  Woodward's  opinion  at 
Appellate  Division;  Higgins  v.  Ruppert,  124  App.  Div.  530,  1(K  N. 
Y.  Supp.  919. 

[4]  The  jury  were  justified  in  finding  that  the  defendant  should 
have  anticipated  that  boys  or  others,  in  examining  and  inspecting  these 
air  rifles,  might  insert  shot  to  see  how  they  worked,  or  for  the  purpose 
of  testing  them,  for  they  are  firearms  designed  principally  for  the 
use  of  boys,  and  the  natural  interest  and  curiosity  of  boys  might  lead 
to  their  attempting  to  load  the  rifles  and  to  try  them. 

The  defendant  gave  evidence  tending  to  show  that  for  the  holiday 
trade  it  is  customary  to  display  such  firearms  in  the  manner  in  which 
it  displayed  them,  and  that  at  other  seasons  the  .rifles  are  kept  on  the 
racks,  and  not  within  the  reach,  or,  at  least,  not  within  the  convenient 
reach,  of  customers.  That  evidence,  however,  does  not  show  any  cus- 
tom to  leave  the  rifles  thus  exposed  to  be  handled  by  customers,  un- 
attended, as  was  done  in  the  case  at  bar,  even  if  that  would  have  aided 
defendant. 
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The  defendant  took  many  exceptions  to  the  charge  and  to  the  refusal 
of  Hhe  court  to  charge.  We  have  examined  all  of  them  and  find  no 
error,  and  they  present  no  question  requiring  discussion  in  an  opinion. 
It  follows  that  the  judgment  and  order  should  be  affirmed,  with  costs. 

Judgment  and  order  affirmed,   with  costs. 

INGRAHAM,  P.  J.,  and  McLAUGHLIN,  SCOTT,  and  HOTCH- 
KISS,  J  J.,  concur. 


(165  App.  Div.  760) 

LOWENSTBIN  v.  KOCH. 

(Supreme  Court,  AppeUate  Division,  First  Department    January  22,  1915.) 

INSUBANCE  <g=s>590— PKOCKBDS  OF  POLICY— BeNKFICIABY-JUDGMBNT  CBEDITOB. 

Where  a  Judgment  debtor,  owning  a  life  Insurance  policy  payable  to  his 
estate  and  containing  a  clause  which  permitted  him  to  change  the  bene- 
ficiary at  will,  had  in  good  faith  appointed  a  beneficiary  prior  to  rendition 
of  the  judgment,  and  no  receiver  was  appointed  in  the  proceedings  sup- 
plementary to  execution,  or  steps  taken  to  enforce  the  judgment  lien,  prior 
to  the  debtor's  death,  the  beneficiary,  rather  than  the  judgment  creditor, 
was  entitled  to  the  proceeds  of  the  policy  on  death  of  the  debtor. 

[Ed.  Note.— For  other  cases,  see  Insurance,  Cent  Dig.  §§  1479,  1482, 
1485;   Dec.  Dig.  <&»590.] 

Appeal  from  Special  Term,  New  York  County. 

Action  by  S.  Albert  Lowenstein  against  Lulu  Koch.  From  an  order 
granting  plaintiff's  motion  for  judgment  on  the  pleadings,  after  defend- 
ant had  interposed  a  demurrer  to  the  complaint,  defendant  appeals. 

Argued  before  INGRAHAM,  P.  J.,  and  McLAUGHLIN,  LAUGH- 
LIN,  HOTCHKISS,  and  SCOTT,  JJ. 

Alfred  L.  Rose,  of  New  York  City,  for  appellant. 
S.  A.  Lowenstein,  of  New  York  City,  for  respondent 

SCOTT,  J.  Plaintiff  sues  as  a  judgment  creditor  of  Robert  Fried- 
man, deceased,  against  whom  he  recovered  a  judgment  in  May,  1912. 
Supplementary  proceedings  were  instituted,  which  had  not  been  termi- 
nated when  the  judgment  debtor  died,  although  no  receiver  had  been 
appointed. 

On  August  8,  1899,  Friedman  had  taken  out  a  policy  of  life  insur- 
ance payable  to  his  estate,  but  which  contained  a  clause  permitting  the 
assured  to  change  the  beneficiary  at  will.  On  April  9,  1900,  Friedman 
exercised  this  right  by  making  the  defendant,  his  sister,  the  beneficiary, 
and  she  so  remained  until  his  death,  when  she  collected  the  amount  of 
the  insurance.  The  object  of  the  present  action  is  to  compel  her  to  ap- 
ply the  money  so  collected,  or  so  much  thereof  as  is  necessary,  to  the 
payment  of  plaintiff's  judgment. 

The  order  appealed  from  is  sought  to  be  sustained  on  the  theory  that 
until  the  death  of  the  assured,  and  consequently  when  tlie  supplemen- 
tary proceedings  were  instituted  the  defendant's  interest  in  the  policy 
was  merely  contingent,  subject  to  be  divested  by  a  further  change  in 

^=;»Por  other  cases  see  same  topic  &  KEY-NUMBBR  In  all  Key<Numbered  Digests  A  ludexes 
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the  beneficiary  by  act  of  the  assured.  But  the  defendant's  rig^ht  became 
vested  upon  the  death  of  the  assured,  and  it  is  in  consequence  of  that 
fact  that  3he  became  entitled  to  collect  the  insurance.  Undoubtedly,  so 
long  as  he  lived,  the  judgment  debtor  retained  an  interest  in  the  con- 
tract of  insurance,  arising  out  of  his  reserved  right  to  change  the  bene- 
ficiary at  will,  and  if  appropriate  action  had  been  taken  during  his  life- 
time to  realize  upon  that  interest  the  judgment  creditor  might  have 
been  able  to  collect  something  to  be  applied  upon  the  judgment.  This 
is  the  extent  to  which  the  federal  courts  have  gone  in  the  cases  cited  to 
us  by  plaintiff.  But  \vhat  the  plaintiff  would  have  been  entitled  to 
realize  upon  in  that  case  would  have  been  the  executory  contract  then 
held  by  the  judgment  debtor,  and  all  that  could  have  been  realized 
would  have  been  the  then  value  of  the  contract  to  the  assured,  not  the 
amount  which  would  become  due  upon  the  policy  upon  the  death  of  the 
assured.  Upon  his  death  the  defend^^nt's  right  to  the  amount  agreed 
to  be  paid  at  the  happening  of  that  event  became  the  absolute  property 
of  the  defendant. 

The  plaintiff's  claim  that  by  the  institution  of  the  summary  proceed- 
ings he  obtained  an  equitable  lien  upon  the  proceeds  of  the  policy  is  un- 
tenable. The  most  that  he  obtained  was  a  quasi  lien  upon  the  executory 
contract  of  insurance  to  the  extent  that  if  a  receiver  had  been  appoint- 
ed, or  a  creditor's  action  had  been  begun,  during  the  judgment  debtor's 
lifetime,  the  claim  of  title  to  the  policy  would  have  related  back  to  the 
commencement  of  the  supplementary  proceedings.  So  soon  as  the  as- 
sured died,  and  defendant's  rights  became  fixed  and  vested,  whatever 
lien  was  acquired  by  the  institution  of  the  supplementary  proceedings 
necessarily  expired,  because  the  contract  became  fully  executed. 

The  question  of  the  right  of  the  assured  to  change  the  beneficiary  dur- 
ing his  lifetime  is  not  involved  in  this  case,  and  for  that  reason  many  of 
the  authorities  relied  upon  by  the  plaintiff  are  inapplicable,  nor  is  there 
any  claim  that  the  designation  of  defendant  as  beneficiary,  made  12 
years  before  the  recovery  of  plaintiff's  judgment,  was  made  in  fraud  of 
plaintiff,  or  with  intent  to  defeat  his  judgment. 

Our  conclusion  is  that,  while  it  may  be  that  plaintiff  could  have 
realized  something  from  the  policy  of  insurance  while  the  debtor  still 
lived,  and  could  change  the  beneficiary  at  will,  the  defendant's  interest 
in  the  policy  became  vested,  and  her  right  to  receive  the  insurance  ab- 
solute, the  moment  the  assured  died  without  having  designated  a  new 
beneficiary,  and  before  plaintiff  had  taken  any  effective  steps  to  enforce 
his  alleged  lien  upon  the  contract  of  insurance.  The  result  is  that  the 
order  appealed  from  must  be  reversed,  with  $10  costs  and  disburse- 
ments, and  the  motion  denied,  with  $10  costs,  with  leave  to  plaintiff  to 
serve  an  amended  complaint  upon  payment  of  said  costs. 

Order  reversed,  with  $10  costs  and  disbursements,  and  motion  de- 
nied, with  $10  costs,  with  leave  to  plaintiff  to  amend  on  payment  of 
costs. 

INGRAHAM,  P.  J.,  and  McI^AUGHUN,  IvAUGHUN,  and 
HOTCHKISS,  JJ.,  concur. 
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VANDYKE  V.  WEBB.    (No.  6984.) 
(Supreme  Court,  Appellate  Division,  First  Department.    March  26, 

1.  Assignments  fob  Benefit  of  Crbditobs  9=»266,  268 — ^Administr. 

Assigned  Estate— Collection  of  Assets— Obligation  of  Tbusti 
A  trustee,  under  an  assignment  in  trust  to  collect  enumerate 
due  the  assignor  and  apply  the  proceeds  thereof  to  the  payment 
iters  and  expenses  of  the  trustee  and  the  balance  to  the  assigi 
sue  on  one  of  the  enumerated  claims,  though  at  the  time  of  the  co 
ment  of  the  action  he  has  reason  for  fearing  thaf  the  assignor,  w 
can  prove  the  claim,  will  refuse  to  testify,  but  is  not  warranted  li 
ing  that  there  is  no  prospect  that  the  assignor  will  testify  in  ac 
wltli  previous  sworn  statements,  and  expenses  Incurred  in  the  a< 
chargeable  against  the  estate. 

[Ed.  Note. — For  other  cases,  see  Assignments  for  Benefit  of  € 
Cent  Dig.  i§  804^839 :  Dec.  Dig.  <&=>256,  268.] 

2.  Assignments  fob  Benefit  of  Creditobs  ^==>306-— Administbatiop 

tates— Liabilty  fob  Attobney's  Fees— Limitations. 

A  trustee  under  an  assignment  for  the  benefit  of  creditors  need 
the  benefit  of  the  estate  of  the  assignor,  plead  limitations  against 
of  an  attorney  for  services  rendered  at  the  request  of  the  trustee 
ecuting  claims  assigned  to  the  trustee  to  collect 

[Ed.  Note. — For  other  cases,  see  Assignments  for  Benefit  of  C 
Cent.  Dig.  {§  890-892 ;   Dec.  Dig.  <8==>306.] 

3.  Assignments  fob  Benefit  of  Cbeditobs  ^=9318— Administbatiok 

tates— Actions— Costs— Attobney* 8  Fees. 

Where,  in  an  action  by  a  trustee  under  an  assignment  of  claim 
in  trust  to  collect  and  apply  the  proceeds  for  the  benefit  of  credi 
involved  a  difilcult  question  of  law  and  a  large  amount  of  prop< 
the  principal  research  in  the  case  was  performed  by  the  Appelb 
sion,  and  not  by  the  attorney  of  the  trustee,  who  obtained  judgn 
attorney's  compensation  could  not  be  based  on  the  fact  that  a 
question  of  law  was  involved,  and  an  allowance  based  on  that  the 
be  reduced. 

[Ed.  Note. — For  other  cases,  see  Assignments  for  Benefit  of  G 
Cent  Dig.  f  928;   Dec.  Dig.  i&»318.] 

4.  Assignments  fob  Benefit  of  Cbeoitobs  #s»390 — ^Management  of 

—Claims  of  Tbusteb  fob  Sebvices. 

A  trustee  for  the  benefit  of  creditors  of  the  assignor  may  nol 
for  legal  services  performed  by  him  in  the  name  of  another  as 
of  record. 

[I'vd.  Note. — For  other  cases,  see  Assignments  for  Benefit  of  C 
Cent  Dig.  8§  1152-1154;    Dec.  Dig.  «=»390.] 

5.  Assignments  fob  Benefit  of  Cbeoitobb  ^=9391 — Compensation  ( 

tee. 

Where  a  trustee  for  the  benefit  of  creditors  of  the  assignor  settle 
due  the  assignor  for  less  than  the  amount  due,  because  of  the  r< 
the  assignor,  who  alone  could  prove  the  claims,  to  assist  in  Utigati 
and  the  trustee  did  not  seek  redress  against  the  assignor  for  obi 
performance  of  the  trust,  but  adjusted  the  claims  with  the  assii 
trustee's  compensation  must  be  limited  to  the  usual  5  per  cent 
amount  received  under  the  settlements,  and  he  could  not  reopen  tl 
in  an  action  for  services  rendered  in  administering  the  trust 

[Ed.  Note. — For  other  cases,  see  Assignments  for  Benefit  of  C 
Cent  Dig.  §§  1155-1157;   Dec.  Dig.  <S=>391.] 

^s^FoT  other  cases  see  same  topic  &  KE Y-NUMBBR  In  all  Key-Numbered  Digests  < 
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•w  AssioirMETVTB  FOB  Bbnbfit  ot  Gskditobs  $=»2.'i6,  390— Advinistbation  of 
Sbtates-^Actionb— Compensation. 

Where  an  ascdgnor  for  benefit  of  creditors  refused  to  aid  the  trustee 
In  the  collection  of  claims  assigned  in  trust  to  collect  and  apply  the  pro- 
ceeds to  the  payment  of  creditors,  the  trustee  could  recover  compensation 
for  services  and  expenses  incurred  In  attempting  to  collect  claims,  though 
because  of  the  act  of  the  assignor  no  recovery  could  he  had. 

rFid.  Note. — For  other  cases,  see  Assignments  for  Benefit  of  Creditors, 
Cent.  Dig.  §§  1152-1154;   Dec.  Dig.  <J=»256,  300.] 
7-  Assignments  for  Benefit  of  Creditobs  ®=>256 — Rights  of  Trustee— Ad- 
vancements TO  Assignor— Recovery. 

Where  a  trustee  for  the  benefit  of  creditors  made  advancements  as 
trustee  to  the  assignor,  on  the  agreement  that  he  should  retain  the  same 
out  of  future  receipts  from  claims  assigned,  but  the  assignor  prevented 
recovery  on  the  claims,  the  trustee  was  entitled  to  a  credit  for  the  ad- 
vancements chargeable  against  the  estate. 

[Ed.  Note. — For  other  cases,  see  Assignments  for  Benefit  of  Creditors, 
Dec.  Dig.  <8=5>256.] 

8.  Assignments  fob  Benefit  of  CREorroBs  ^=s>390 — Claims  fob  Seb vices— In- 
terest. 

Where  an  assignment  for  benefit  of  creditors  did  not  fix  the  value  of 
any  of  the  services  of  the  trustee  in  administering  the  estate,  the  court 
must  determine  the  compensation  of  the  trustee  and  attorneys  employed 
by  him,  and  interest  could  not  be  allowed  thereon  under  the  rule  applica- 
ble to  unliquidated  damages  generally. 

[Ed.  Note. — For  other  eases,  see  Assignments  for  Benefit  of  Creditors, 
Cent.  Dig.  H  115^1154;  Dec.  Dig.  ts=5>390.] 

Appeal  from  Judgment  on  Report  of  Referee. 

Action  by  Herbert  Vandyke  against  James  N.  Webb,  as  sole  sur- 
viving executor  of  William  G.  Wood,  deceased.  From  a  judgment  for 
plaintiff,  rendered  on  the  opinion  of  the  referee,  defendant  appeals. 
Affirnied  on  the  opinion  of  the  referee. 

Sec,  also,  150  N.  Y.  Supp.  1116. 

The  following  is  the  opinion  of  Referee  Norton : 

This  action  is  brought  to  recover  for  services  rendered  and  expenses  in- 
curred by  the  plaintiff  under  two  instruments  of  trust  executed  to  the  plain- 
tiff as  trustee  by  the  testator  of  the  defendant 

The  first  trust  instrument  was  executed  on  the  23d  day  of  April,  1896, 
whereby  William  G.  Wood,  the  defendant's  testator,  assigned  to  the  plaintiff 
various  claims  enumerated  and  specified  in  the  schedule  annexed  to  the  in- 
strument. The  assignment  was  made  to  the  plaintiff  in  trust  to  collect  such 
claims  and  out  of  the  proceeds  to  pay  the  cost  of  such  collections  and  to  re- 
tain a  reasonable  sum  for  his  services  as  trustee  and  next  to  pay  to  one  Rose 
McKenna  the  amount  of  a  judgment  named,  with  interest,  and  next  to  re- 
tain a  reasonable  sum  for  certain  services  and  disbursements  theretofore  ren- 
dered and  laid  out  by  him  for  the  said  Wood,  such  services  being  described 
at  some  length  in  the  instrument,  but  no  value  for  them,  or  any  part  of  them, 
being  mentioned  or  suggested,  and  finally,  after  full  payment  of  the  aforesaid 
Judgment,  charges  and  claims,  to  apply  the  residue  pro  rata  to  the  payment  of 
claims  of  all  creditors  of  the  said  Wood  then  existing,  and  turn  over  to  said 
Wood  or  to  his  legal  representatives  any  balance  that  might  then  remain. 

The  plaintiff,  by  the  express  terms  of  the  instrument,  accepted  the  trust 
created  and  agreed  to  execute  the  same  according  to  the  best  of  his  ability. 
Among  the  claims  embraced  in  the  assignment  were  the  following: 

(1)  A  claim  for  restitution  of  moneys  withheld  from  said  Wood  by  the 
American  District  Telegraph  Company,  together  with  the  right,  title,  and  in- 
terest of  said  Wood  to  an  action  theretofore  commenced  by  him  against  that 

^=:»For  other  cases  see  same  topic  &  KEY-NUMBER  In  all  Key-Numbered  Digeets  ft  Indexes 
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company  and  to  any  Judgment  which  might  thereafter  be  recovered  or  any 

settlement  or  compromise  thereof. 

(2)  A  claim  against  one  David  F.  Porter  for  the  recovery  of  moneys  claimed 
to  have  been  withheld  by  him  from  Wood  In  the  matter  of  obtaining  a  loan  on 
premises  owned  by  Wood,  and  also  a  claim  against  Porter  for  an  over- 
charge for  a  bonus  or  pretended  bonus  alleged  by  Porter  to  have  been  paid 
to  the  mortgagee  In  that  transaction,  and  also  a  claim  against  Porter 
for  moneys  paid  to  him  by  Wood  for  stock  of  the  Bank  of  Harlem  under 
misrepresentations  claimed  to  have  been  made  by  Porter  to  Wood  as  to  the 
value  of  such  stock  and  as  to  the  solvency  of  the  bank. 

(3)  Claims  of  Wood  against  the  Manhattan  Railway  Company  for  dam- 
ages to  the  fee  and  loss  of  rentals  upon  several  parcels  of  real  estate  in  the 
<:ity  of  New  York,  theretofore  owned  by  Wood,  together  with  Wood's  Interest 
In  a  suit  theretofore  commenced  on  said  claim  and  In  the  recovery  or  com- 
promise thereof. 

(4)  A  claim  against  one  Elizabeth  Wood  for  the  restitution  of  real  property 
or  the  value  thereof,  together  with  Wood's  interest  in  a  suit  tlieretofore  com- 
menced on  said  claim  and  in  the  recovery  or  compromise  thereof. 

(5)  A  claim  to  certain  real  estate  In  the  city  of  New  York  alleged  to  have 
been  conveyed  to  the  Riverside  Bank  as  security  for  certain  judgments  ob- 
tained by  the  bank  against  Wood. 

(6)  A  claim  against  one  Virginia  Wood  for  t'iie  restitution  of  four  parcels 
of  real  estate  on  Lincoln  Place,  New  York  City,  or  the  value  thereof,  alleged 
to  have  been  conveyed  to  her  by  Wood  under  duress. 

Other  claims  were  embraced  within  the  assignment,  but  as  no  question  has 
been  raised  In  regard  to  them,  it  is  unnecessary  to  specify  them,  or  to  make 
any  further  reference  to  them. 

The  second  trust  Instrument,  executed  on  the  5th  day  of  June,  1900,  was 
•confirmatory  of  the  first  Instrument,  and  also  supplemented  it  by  adding  an 
assignment  of  the  claim  against  one  James  Boyd  Brady  for  moneys  loaned 
to  him  by  Wood,  and  a  claim  against  one  Joseph  Fox  for  any  moneys  which 
might  be  due  Wood  by  reason  of  a  reservation  made  by  him  for  damages 
against  the  Manhattan  Railway  Company  upon  a  conveyance  by  him  to  Fox 
of  certain  real  estate  in  New  York  City. 

The  complaint  alleges  that  the  plaintiff  duly  performed  all  the  terms  and 
conditions  of  the  said  trust  Instrument  to  be  performed  on  his  part,  but  that 
Wood,  after  the  plaintiff  had  proceeded  to  sue  for  the  recovery  of  two  of  the 
claims  mentioned  in  said  Instruments,  refused  to  testify  In  such  actions,  and 
resisted  the  recovery,  and  prevented  the  establishment  and  otherwise  denied 
the  validity  of  such  claims,  and  connived  with  the  debtors  to  defeat  the  re- 
covery thereof,  whereby  the  same  were  wholly  lost  to  the  plaintiff  and  ren- 
dered wholly  uncollectible. 

The  complaint  further  alleges  that  the  plaintiff  had  collected  under  the  said 
instruments  the  sum  of  $1,972.50,  and  had  paid  out  in  part  payment  of  the  ex- 
penses of  the  trust  the  sum  of  $994.04,  and  had  paid  over  to  Wood  the  bal- 
ance of  $978.46,  and  had  further  paid  and  advanced  to  Wood  the  sum  of 
$1,089.31,  which  advance  Wood  had  agreed  the  plaintiff  should  receive  out  of 
any  collections  from  the  claims  embraced  In  the  trust  instruments. 

The  answer,  among  other  things,  alleges  that  the  plaintiff,  as  trustee  un- 
der said  trust  instruments,  has  never  accounted  for  his  acts  under  such  trust, 
or  for  his  administration  of  the  trust  estate,  and,  in  addition  to  praying  that 
the  complaint  be  dismissed,  asks  for  an  accounting  by  the  plaintiff  of  his 
acts  and  proceedings  as  trustee  under  the  said  Instruments  of  trust  and  of 
his  administration  as  such  trustee  of  the  trust  estate. 

Upon  the  trial  before  me  it  was  established  that  the  plaintiff,  with  the  ap- 
proval of  Wood,  had  settled  the  claim  against  the  American  District  Tele- 
graph Company  for  the  sum  of  $500,  $50  of  which  had  been  paid  to  attor- 
neys for  services,  and  the  remaining  $450  had  been  divided  equally  between 
Wood  and  the  plaintiff.  Upon  the  claim  against  Brady,  the  plaintiff  suc- 
ceeded In  collecting  the  sum  of  $997.50,  while  the  claim  against  the  Manhattan 
Railway  Company  he  compromised  for  the  sum  of  $750.  These  amounts,  ag- 
gregating $1,972.50,  were  the  only  moneys  or  property  he  succeeded  In  re- 
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coveting.    It  was  also  shown  that  the  plaintiff  as  trustee  had  advanced  to 
Wood   In  three  separate  payments  an  aggregate  of  $1,432.44. 

Tbe  two  claims  in  respect  to  which  the  complaint  alleges  that  Wood  re- 
fused to  testify,  and  which  he  defeated  by  connivance  with  the  debtors,  were 
claims,  respectively,  against  Virginia  Wood,  his  wife,  and  against  Elizabeth 
Wood,  his  stepmother.  These  were  both  claims  for  large  amounts.  The 
claim  against  Virginia  Wood  was  to  recover  back  properties  the  conveyance 
of  wliich  it  is  alleged  she  procured  from  him  by  duress.  The  claim  against 
Elizabeth  Wood  was  to  recover  an  interest  in  various  parcels  of  real  estate 
wMcb  were  alleged  to  have  belonged  wholly  to  William  G.  Wood,  but  which 
had  been  embraced  through  mistake  in  a  partition  of  real  estate  made  be- 
tween him  and  her. 

Wben  the  action  which  the  plaintiff  had  brought  against  Virginia  Wood 
was  approaching  trial,  Wood  declared  that  he  did  not  intend  to  prosecute 
the  same  and  would  not  testify,  and  that  if  the  plaintiff  were  out  of  the  way 
he  could  make  a  satisfactory  arrangement  with  his  wife,  the  defendant  in 
the  action.  When  the  case  came  on  for  trial  in  October,  1902,  he  was  not 
present,  and  it  was  shown  by  bis  own  admission  that  he  had  gone  to  New 
Jersey  to  avoid  being  subpoenaed.  It  was  also  shown  by  his  own  testimony, 
given  in  other  proceedings,  that  his  wife  gave  him  a  monthly  allowance  in 
casli  and  made  other  gifts  to  him.  This  action  against  his  wife  could  not  be 
established  except  by  Wood's  own  testimony,  and  upon  his  refusal  to  testify 
the  plaintiff  had  to  abandon  his  efforts  to  recover  on  that  claim,  and  the  ac- 
tion was  dismissed  by  consent. 

The  claim  against  Elizabeth  Wood,  William  G.'s  stepmother,  was  being 
prosecuted  in  an  action  commenced  by  him  before  the  first  assignment  and 
pending  at  the  time.  After  the  assignment,  this  action  was  dismissed  for 
failure  to  prosecute.  Wood  objected  to  the  prosecution  of  this  claim  by 
the  plaintiff,  on  the  groimd  that  he  believed  that  Elizabeth  Wood  would  re- 
member him  in  her  will,  and  that  if  the  plaintiff  brought  suit  against  her  it 
would  antagonize  her.  No  further  action  was  brought  on  this  claim  until 
after  the  death  of  Elizabeth  Wood,  and  the  statue  of  limitations  was  about  to 
bar  It.  Then  an  action  was  brought  by  the  plaintiff,  through  George  Bell  as 
his  attorney,  against  Alicia  Laird  and  others,  as  devisees  under  the  will  of 
Elizabeth   Wood. 

[1]  It  is  contended  with  great  earnestness  by  the  attorneys  for  the  defend- 
ant that  thfe  action  ought  never  to  have  been  brought  by  the  plaintiff,  and 
that  If  he  had  made  a  proper  examination  into  the  facts  he  could  have  ascer- 
tained that  the  action  would  be  Ineffectual,  and,  further,  that  when  he  com- 
menced the  action  he  did  not  act  in  good  faith,  as  he  knew  in  advance  that 
he  could  not  expect  the  assistance  of  William  G.  Wood,  without  whose  tes- 
timony the  action  could  not  prevail. 

I  am  of  the  opinion,  however,  tbat  the  plaintiff  was  warranted  in  bringing 
that  action.  It  is  true  that,  at  the  time  he  commenced  it,  he  did  have  rea- 
son for  fearing  that  Wood  would  refuse  to  co-operate  with  him ;  but,  as  this 
was  one  of  the  claims  which  the  trust  instruments  made  it  his  duty  to  prose- 
cute, the  only  proper  course  for  him  to  take  was  to  begin  an  action  to  enforce 
the  same  before  it  was  too  late.  Wood  was  a  man  of  great  instability  of 
character,  and  it  would  not  have  been  unreasonable  to  anticipate  that  when 
the  case  should  come  on  for  trial  his  attitude  might  change  again.  At  any 
rate,  the  plaintiff  would  not  have  been  warranted  in  assuming  or  inferring 
that  there  was  no  prospect  that  Wood  would  testify  in  accordance  with  his 
previous  sworn  statements  in  respect  to  the  matter.  If  Wood  had  fully  deter- 
mined to  withhold  his  support  from  the  plaintiff  and  to  actively  aid  the  de- 
fendants, as  he  later  did  in  his  answer,  he  ought  at  least  distinctly  to  have  so 
notified  the  plaintiff.  Whether  the  plaintiff,  in  view  of  his  obligation  to  other 
beneficiaries  under  the  trust,  would  have  been  warranted  in  abandoning  the 
claim,  even  in  the  face  of  such  notice,  need  not  be  determined ;  but  certainly 
he  would  not  have  been  so  warranted  upon  a  mere  inference,  based  upon  cer- 
tain indications  of  Wood's  conduct,  that  he  would  refuse  to  testify. 

The  defendant's  argument  that  the  suit  should  not  have  been  commenced 
at  all  is  also  based  upon  another  ground,  viz.,  that  the  plaintiff  could  have 
ascertained  by  previous  investigation  that  he  was  doomed  to  defeat  upon  the 
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merits.  In  view  of  Wood's  earlier  statements  in  support  of  the  claim,  however, 
and  the  questions  of  law  involved,  it  cannot  fairly  be  said  that  the  plaintiff 
should  have  abandoned  this  the  last  claim  of  the  entire  number  assigned, 
without  a  final  effort  to  retrieve  the  affairs  of  the  trust  by  a  recovery  in  this 
matter  which  would,  if  successful,  have  realized  a  large  sum. 

The  assertions  made  by  Elizabeth  Wood  in  opposition  to  the  claim  against 
her  were,  of  course,  interested  statements,  and  had  to  be  regarded  at  least 
cautiously  by  the  trustee,  and  there  was  no  indisputable  evidence  of  record 
to  determine  the  question.  If  he  had  wholly  neglected  to  begin  an  action  to 
enforce  that  claim,  he  might  now  be  accused  of  negligence  by  the  defendant 
for  such  failure,  just  as  he  is  accused  of  negligence  for  failing  to  prosecute 
the  claim  more  diligently.  Furthermore,  if  the  trustee  had  assumed  to  judge 
Ills  own  case  as  hopeless  on  conflicting  statements,  and  had  refrained  from 
any  action,  he  would  have  been  exposed  to  attacks  from  the  beneflcianes  of 
the  trust  for  dereliction  of  duty.  He  was  in  a  difficult  position,  through  no 
fault  of  his  own,  but  through  the  fault  of  Wood,  and  it  does  not  lie  In  the 
mouth  of  the  executor  of  Wood  to  criticize  him  for  the  course  he  took. 

[2]  Another  argument  which  the  attorneys  for  the  defendant  press  with 
great  learning  and  ability  is  that  no  recovery  can  be  had  by  the  plaintiff  for 
any  liability  incurred  in  the  execution  of  his  trust,  where  the  statutory  period 
of  limitations  had  completely  run  against  such  claims  before  this  action  was 
commenced.  The  liabilities  thus  referred  to  were  incurred  for  the  services 
of  attorneys  in  respect  to  the  various  claims  embraced  in  the  assignments. 

On  behalf  of  the  plaintifiT,  it  is  contended  that  his  agreement  with  the  attor- 
neys was  that  they  were  to  be  paid  out  of  recoveries  made  on  the  various 
claims,  and  that,  until  such  recovery,  the  statute  did  not  begin  to  run.  The 
plaintiflP  testified  that  such  was  the  agreement  with  the  attorneys;  but  Mr. 
Oantine  denied  that  there  was  any  such  agreement  as  to  his  fees,  or  any  agree- 
ment, and  I  take  his  testimony  as  establishing  the  fact  on  that  point. 

If  the  statute  of  limitations  does  apply  in  such  a  case  as  this,  therefore,  no 
recovery  can  be  had  for  any  of  the  services  performed  by  Mr,  Cantine,  because 
more  than  the  period  permitted  by  the  statute  had  elapsed  after  the  completion 
of  all  his  services  and  before  this  action  was  commenced.  I  do  not  think,  how- 
ever, that  this  is  a  case  where  the  plaintiff  is  bound,  for  the  benefit  of  the 
estate  of  William  G.  Wood,  to  plead  the  statute  against  the  attorneys  whom 
he  employed,  and  who  relied  upon  him  to  meet  his  obligation  ta  them  if  he 
was  ever  able  to  do  so.  I  do  not  regard  this  case  as  analogous  to  the  large 
class,  of  cases  of  sureties,  nor  the  large  class  of  cases  where  executors  and 
admiaistrators  have  been  held  bound  to  plead  the  statute  of  limitations  against 
debts  of  the  testator  or  decedent.  These  debts  to  Mr.  Cantine  are  not  the 
debts  of  the  creator  of  the  trust,  but  the  debts  of  the  trustee  incurred  in  the 
administration  of  his  trust,  and  indeed  in  the  performance  of  the  duty  ex- 
plicitly prescribed  and  laid  upon  him  by  the  terms  of  the  trust  instrument, 
viz.,  the  collection  of  the  claims. 

The  nearest  case  in  point  that  has  been  brought  to  my  attention  or  that  I 
have  been  able  to  find  is  Mathesius  v.  Brooklyn  Heights  R.  Co.,  96  Fed.  792, 
in  which  Judge  Thcnnas  held  that  in  an  action  for  breach  of  contract,  in  which 
the  claim  for  damages  is  based  on  a  liability  incurred  in  reliance  on  such  con- 
tract, the  defendant  cannot  defend  on  the  ground  that  such  liability  is  barred 
by  limitation.  In  that  case  the  defendant,  the  Brooklyn  Heights  Railroad 
Company,  promoted  the  formation  of  the  Montague  Construction  Company,  and 
contracted  with  such  company  to  build  a  line  of  railway.  The  Montague  Con- 
struction Company,  in  turn,  contracted  with  the  Covered  Tube  Cable  Railway 
Company  that  the  latter  should  employ  the  plaintifiC  to  perform  certain  work 
at  an  agreed  price,  which  sum  the  construction  company  undertook  to  pay,  and 
the  Brooklyn  Heights  Railway  Company  guaranteed  performance  by  its  con- 
struction company.  Pursuant  to  such  contract,  the  cable  company  employed 
the  plaintiff  to  do  the  work  specified  at  a  price  specified.  The  court  held  that 
the  cable  company  could  maintain  an  action  for  the  agreed  price,  and  that 
the  plaintiff  had  succeeded  to  its  rights.  In  the  course  of  the  argument  the 
court  observed  that  ''the  honorable  recognition  and  payment  of  its  debts  is 
permitted  to  the  cable  company.    It  is  not  required  to  escape  a  moral  obliga- 
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Hon  by  shielding  Itself  behind  the  statute  of  limitations,"  and  that  "the  con- 
stmction  company  prevented  performance  by  the  cable  company,  and  may  not 
visit  upon  the  latter  company  all  the  embarrassments  arising  from  such  con- 
duct." 

[3]  In  determining  the  amount  which  should  be  allowed  for  the  services  of 
Mr.  Cantine,  I  have  had  difficulty,  because  he  kept  no  record  of  the  time  spent 
or  of  the  details  of  the  services  rendered,  and  his  memory  was  not  good  on 
tbese  points.  The  papers  preserved  and  put  in  evidence  before  me  fall  far  short, 
in  my  judgment,  of  showing  services  of  the  value  claimed  by  Mr.  Gantlne  and 
testified  to  by  his  witnesses.  In  the  action  against  Virginia  Wood,  in  which 
he  claims  $5,000,  and  which  amount  was  testified  to  as  the  reasonable  value 
of  his  services,  there  was  a  difficult  question  of  law  Involved,  and  he  was  suc- 
cessful both  at  Special  Term  and  upon  the  appeal  to  the  Appellate  Division. 
I  am  forced  to  the  conclusion,  however,  that  the  principal  research  in  the  case 
was  performed  by  the  Justices  of  the  Appellate  Division,  whose  elaborate  opin- 
ions, reported  in  60  App.  Div.  208  to  221,  70  N.  Y.  Supp.  324,  contain  citations 
and  discussions  of  many  decided  cases,  none  of  which  are  cited  in  the  brief 
of  the  respondent,  which  contains  no  authorities,  except  citations  from  two 
text-writers.  My  conclusion  is  that  $1,000  would  be  fair  compensation  for  the 
services  shown  to  have  been  rendered  in  that  case. 

[4]  With  respect  to  the  item  of  $600  paid  by  the  plaintiff  to  his  brother, 
Howard  B.  Vandyke,  for  legal  services,  I  am  satisfied  that  the  amount  was  far 
in  excess  of  the  value  of  such  services,  if  any,  as  were  performed  by  Howard 
B.  Vandyke.  In  some  Instances,  Howard  B.  Vandyke's  name  was  used  as  at- 
torney of  record ;  but  all  the  legal  services,  both  as  counsel  and  attorney,  were 
in  fact  performed  by  Mr.  Gantlne.  In  such  a  situation,  it  is  manifest  that  the 
trust  estate  received  no  benefit  from  the  use  of  Howard  B.  Vandyke's  name. 
In  other  cases,  the  papers  show  that  some  of  the  work,  at  least,  was  performed 
by  the  plaintiff  on  behalf  or  In  the  name  of  Howard  B.  Vandyke,  and,  of 
course,  no  recovery  can  be  had  for  legal  services  performed  by  a  trustee. 

With  respect  to  compensation  for  the  plaintiff  for  his  services  under  the 
trust  instruments,  I  am  of  the  opinion  that  his  services  should  be  distinguished 
and  separated  into  two  divisions  and  compensated  on  two  different  theories. 

[6]  In  the  three  matters  in  which  he  made  collections,  namely,  the  Brady 
claim,  the  American  District  Telegraph  Company  claim,  and  the  Manhattan 
Klevated  Railway  claim,  in  which  he  received  an  aggregate  of  $1,972.50,  his 
compensation  should  be  limited  to  the  usual  5  per  cent,  allowed  to  trustees  for 
receiving  and  paying  out  moneys.  It  is  true  that  William  G.  Wood  may  have 
refused  to  co-operate  in  the  enforcement  of  some  of  these  three  claims,  and, 
In  fact,  there  is  undisputed  evidence  that  in  the  action  against  the  American 
District  Telegraph  Company  he  declared  his  unwillingness  to  assist  in  tlie  liti- 
gation, on  the  ground  that  he  would  receive  nothing  from  it,  and  his  deter- 
mination not  to  testify.  Inasmuch  as  the  case  could  not  be  proved  without 
his  testimony,  this  attitude  on  his  part  doubtless  explained  the  fact  that  one- 
half  of  the  net  recovery  was  paid  to  him  by  the  plaintiff.  But,  if  the  plaintiff 
felt  that  Wood  was  violating  his  obligations  arising  upon  the  trust  instruments, 
the  plaintiff  ought  to  have  made  his  election  at  the  time,  and,  instead  of  pro- 
ceeding to  settle  the  case  on  such  terms  as  he  could,  and  upon  payment  of 
such  amount  as  he  must  to  Wood,  he  should  have  declined  to  submit  to  such 
conduct  on  Wood's  part,  and  to  the  payment  of  any  amount  to  Wood,  and 
should  have  sought  redress  against  him  in  damages  rfor  his  obstruction  to  the 
proper  performance  of  the  trust  with  respect  to  those  claims.  Just  as  he  is 
now  seeking  such  damages  against  him  in  respect  to  the  claims  in  which 
Wood's  obstruction  was  wholly  successful,  and  in  which  no  recovery  was  made 
on  behalf  of  the  trust  estate.  But,  having  adjusted  those  matters  with  Wood 
at  the  time,  he  should  not  be  permitted  now  to  reopen  them.  Consequently,  as 
to  all  those  matters  in  which  the  plaintiff  made  recoveries,  he  should  be  treated 
as  a  trustee  and  held  to  the  rules  applicable  to  trust  relations,  both  in  regard 
to  his  own  compensation  and  the  compensation  to  be  allowed  for  his  attor- 
neys and  in  regard  to  rules  of  evidence  and  all  other  respects. 

[6]  But  in  the  case  of  those  matters  in  which  there  were  no  recoveries  made 
out  of  which  the  charges  for  the  administration  of  the  trust  with  respect  to 
152N.Y.S.— 33 
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sadi  matters  could  be  paid,  I  am  of  the  opinion  that  the  rules  applicable  ta 
trust  relations  should  not  be  followed,  but  that  as  to  all  such  matters  proper 
compensation  to  the  plaintiff  for  his  own  services  and  allowances  to  him  for 
expenses  Incurred  for  legal  services  should  be  awarded  on  the  theory  of  dam- 
ages against  the  defendant  for  breach  of  Wood's  obligations  arising  out  of 
the  trust  instruments  and  relationship.  On  this  theory,  the  plaintiff  should  be 
allowed,  not  only  for  his  services  and  expenses  incurred  in  the  two  important 
matters  the  prosecution  of  which  Wood  thwarted,  but  also  for  services  ren- 
dered and  expenses  incurred  in  various  other  minor  matters  In  which  no  re- 
covery was  maide,  but  for  which  services  and  expenses  compensation  and  re- 
imbursement might  have  been  obtained  by  the  plaintiff  out  of  the  amounts 
recovered  in  one  or  both  ci  the  two  actions  which  Wood  obstructed  and  de- 
feated. 

It  is  not  necessary,  in  determining  the  issues  in  this  action,  to  attempt  to 
ascertain  whether  one  or  both  of  such  actions  might  have  been  successful,  and 
wliat  amounts  might  have  been  recovered,  if  Wood  had  remained  loyal  to  the 
claims.  Indeed,  it  is  manifest  that  there  is  no  way  by  which  those  questions 
can  be  determined  now.  They  could  have  been  determined  only  by  a  judicial 
decision  upon  the  merits  after  both  sides  had  placed  their  evidence  before  the 
court  The  plaintiff  was  deprived  of  tiie  opportunity  of  putting  these  two 
claims  to  such  a  judicial  test  by  the  act  of  Wood  in  refusing  to  testify  in  the 
one  case,  and  in  the  other  case  in  denying  the  plaintiff's  claim  in  the  answer 
he  interposed.  Under  such  circumstances,  there  is  no  way  of  doing  justice, 
except  by  holding  Wood's  estate  liable  for  the  services  which  he  caused  other 
people  to  render  in  good  faith  upon  the  strength  of  the  trust  instruments  he 
executed  and  the  statements  which  he  made  at  various  times. 

[7]  On  behalf  of  the  defendant,  it  is  insisted  that  the  plaintiff  is  not  enti- 
tled to  credit  for  the  full  amount  of  the  sums  advanced  by  him  to  Wood,  which 
advances  aggregated  $1,442.44.  The  defendant  treats  these  advances  as  though 
the  plaintiff's  claim  in  respect  to  them  were  one  on  contract  for  the  payment 
of  money,  and  dtes  a  great  number  of  authorities  in  support  of  the  proposi- 
tion that  in  such  cases  the  plaintiff  must  prove  nonpayment  Those  author- 
ities are  not  in  point,  however,  because  the  plaintiff's  claim  upon  those  ad- 
vances is  not  one  based  upon  a  contract  for  the  payment  of  money.  The  sums 
paid  Wood  were,  by  the  terms  of  the  receipts  given  by  him,  "advanced"  to 
him  by  the  plaintiff  "as  trustee."  This  language,  in  connection  with  the  re- 
lations of  the  parties,  plainly  implies  that  the  amounts  so  paid  were  not  loans 
in  the  ordinary  sense.  It  was  not  contemplated  that  Wood  was  to  repay  these 
amounts.  The  trustee  was  to  retain  them  out  of  the  future  receipts  expected 
to  be  realized  from  the  claims  embraced  in  the  trust.  Wood  deprived  the  trus- 
tee of  the  opportunity  of  such  reimbursement  by  defeating  some  of  these 
claims,  or  at  least  by  defeating  the  trustee's  attempt  to  put  them  to  a  judicial 
test.  The  amounts  thus  advanced  the  trustee  is  now  seeking  to  recover,  not 
on  the  theory  of  Wood's  breach  of  an  agreement  to  repay,  but  as  damages  far 
Wood's  wrongful  act  in  depriving  the  plaintiff  of  an  opportunity  to  secure  re- 
imbursement. Consequently  the  authorities  bearing  upon  the  question  of  the 
burden  of  proof  in  actions  to  recover  money  upon  a  defendant's  promise  to  pay 
the  same  are  not  in  point. 

[8]  I  have  made  no  allowance  of  interest  on  the  amounts  which  I  have  found 
as  the  value  of  the  plaintiff's  services  and  of  the  services  of  the  respective  at- 
torneys in  different  matters.  There  was  no  agreement  fixing  the  value  of  any 
of  these  services  and  there  was  no  market  value.  It  required  a  determination 
of  court  to  establish  what  the  defendant  should  pay,  and  consequently  interest 
should  not  be  allowed.  Delafield  v.  Village  of  Westfield,  41  App.  Div.  24,  58  N. 
Y.  Supp.  277.  This  rule,  applicable  to  unliquidated  damages  generally,  has 
been  frequently  applied  by  the  courts  of  this  state  to  recoveries  for  services. 
Matter  of  Totten,  137  App.  Div.  273,  121  N.  Y.  Supp.  942;  Crawford  v.  Mail 
&  Express  Publishing  Co.,  22  App.  Div.  54,  47  N.  Y.  Supp.  747;  De  Witt  v. 
De  Witt,  46  Hun,  258;  LitteU  v.  ElUson,  17  N.  Y.  Supp.  294.i 

1  Reported  in  full  in  the  New  York  Supplement ;  reported  as  a  memorandum 
decision  without  opinion  in  68  Hun,  624« 
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Costs  I  have  not  reiybrted  in  tSLVor  of  either  party.  If  it  were  a  caso  in  whUSi 
the  award  of  costs  was  discretionary  with  the  court,  I  would  find  that  the 
plain tiir  was  entitled  to  receive  them. 

Argued  before  INGRAHAM,  P.  J.,  and  McLAUGHUN,  LAUGH- 
LIN,  CLARKE,  and  SCOTT,  JJ. 

Geo.  Bell,  of  New  York  City,  for  appellant. 
Geo.  Haas,  of  New  York  City,  for  respondent. 

PER  CURIAM.  Judgment  afRrmed,  with  costs,  on  the  opinion  of 
tVie  referee.    Order  filed. 


BXACK  V.  STRANG  et  al. 
(Supreme  Court,  Appellate  Division,  Second  Department    April  1,  1915.) 

1.  Trover  and  Convkbsion  ^=:»34 — Action  Against  Skvkbal  Deibndants — 

Pboof  of  Joint  Taking. 

'Where'  two  or  more  persons  are  sued'  jointly  for  a  conversion,  a  joint 
taking  must  be  proved. 

[Ed.  Note. — For  other  cases,  see  Trover  and  Conversion,  Cent  Dig.  |S 
207-214 ;    Dec.  Dig.  <8=>34.] 

2.  Pleading  ^=»107 — Answeb — Suffichency — Misjoinder  or  Causes. 

A  general  averment  to  the  effect  that  causes  of  action  have  been  im* 
properly  joined  is  insufficient 

[Ed.  Note.— For  other  cases,  see  Pleading,  Cent  Dig.  §  228 ;  Dec.  Dig. 
«=5>107.] 

3-  Pleading  ^=s>ld4 — Special  Defense — Demurrer. 

In  an  action  against  several  for  the  conversion  of  personal  property,  an 
answer  alleging  as  a  separate  and  distinct  defense  that  causes  of  action 
were  improperly  joined,  in  that  the  answering  defendant  did  not  do  or  as- 
sent to  the  acts  alleged  to  have  been  done  and  assented  to  by  a  codefend- 
ant,  and  that  such  codefendant  did  not  do  or  assent  to  any  of  the  al- 
leged acts  done  or  assented  to  by  answering  defendant,  was  so  much  more 
than  a  mere  denial  of  the  allegations  of  the  complaint  that  it  might  be 
reached  by  demurrer  as  an  abortive  effort  to  state  a  special  defense. 

[Ed.  Note.— -For  other  cases,  see  Pleading,  Cent  Dig.  §§  444,  445,  446, 
449-452 ;  Dec.  Dig.  <8=5>194.] 

4.  Pi^BADiNG  ^=3l3d— General  Issue. 

A  general  denial  is  always  the  proper  way  to  put  in  Issue  all  that  plain- 
tiff has  necessarily  pleaded  and  must  prove,  and  defendant  should  never 
plead  as  a  '^defense"  anything  embraced  within  the  general  issue  raised 
by  a  general  denial. 

[Ed.  Note.~For  other  cases,  see  Pleading,  Cent  Dig.  §  284;  Dec.  Dig. 
^=>136.] 

Appeal  from  Special  Term,  Kings  County. 

Action  by  Eva  Black  against  William  H.  Strang,  impleaded  with 
another.  From  so  much  of  an  interlocutory  judgment  as  overrules 
her  demurrer  to  the  fourth  separate  defense  in  the  amended  answer 
of  defendant  named,  plaintiff  appeals.  Reversed,  and  judgment  allow- 
ing a  demurrer  to  the  separate  defense  directed. 

Argued  before  JENKS,  P.  J.,  and  BURR,  THOMAS,  STAPLE- 
TON,  and  RICH,  JJ. 

^s»For  other  caaefl  aee  same  topic  ft  KBT-NUMBBR  In  all  Key-Numbered  Digests  ft  Indexee 
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Charles  Goldzier,  of  New  York  City,  for  appellant. 
John  Alfred  Valentine,  of  New  York  City,  for  respondent 

STAPLETON,  J.  The  complaint,  excepting  the  introduction  and 
demand,  reads: 

"That  on  or  about  the  28th  day  of  October,  1912,  at  the  borough  of  Brook- 
lyn, City  of  New  York,  the  defendants  forcibly,  wrongfully,  and  iUegally  took 
and  carried  away  from  the  possession  of  this  plaintiff  certain  personal  prop- 
erty and  effects,  her  property,  of  the  reasonable  value  of  sixty-five  hundred 
($6,500)  dollars,  and  wrongfully  and  Ulegally  converted  the  same  to  their  own 
use,  to  the  damage  of  this  plaintiff  in  the  sum  of  ten  thousand  ($10,000)  dol- 
lars, which  she  claims." 

The  answer  contains  this  denial : 

''Upon  information  and  belief,  he  denies  each  and  every  allegation  in  said 
complaint  contained." 

It  also  contains  this  plea : 

"For  a  fourth  separate  and  distinct  defense  he  alleges: 

"IV.  Upon  information  and  belief,  that  causes  of  action  have  been  Im- 
properly united  in  the  complaint  herein,  in  that  this  defendant  did  not  do, 
perform,  commit,  engage  in,  participate  in,  advise,  direct,  or  assent  to  any 
of  the  acts  alleged  by  the  complaint  herein  to  have  been  done,  performed,  com- 
mitted, engaged  in,  participated  in,  advised,  directed,  and  assented  to  by  the 
defendant  Charles  D.  Strang ;  and  that  said  defendant  Charles  D.  Strang  did 
not  do,  perform,  commit,  engage  in,  participate  in,  advise,  direct,  or  assent  to 
any  of  the  acts  alleged  by  the  complaint  herein  to  have  been  done,  performed, 
committed,  engaged  in,  participated  in,  advised,  directed,  and  assented  to  by 
this  defendant." 

The  plaintiff  demurs  to  the  defense  purporting  to  consist  of  new 
matter  on  the  ground  that  it  is  insufficient  in  law  upon  the  face  thereof. 
The  judgment  appealed  from  disallowed  the  demurrer. 

I  quote  from  the  respondent  William  H.  Strang's  argument  in  sup- 
port of  his  theory  of  pleading: 

"The  defense  offered  by  this  [fourth]  paragraph  is  that,  if  the  defendants 
are  guilty,  each  is  guilty  of  a  separate  tort,  which  constitutes  an  independent 
cause  of  action,  and  that  these  Independent  causes  of  acticm  may  not  be 
united  in  a  single  complaint" 

The  design  of  the  pleader  who  drafted  the  complaint  is  to  state  a 
cause  of  action  for  damages  against  joint  tort-feasors  for  a  tort  not 
in  its  nature  essentially  several. 

[1]  Where  two  or  more  persons  are  sued  jointly  for  a  conversion,  a 
joint  taking  must  be  proved.  Williams  v.  Sheldon,  10  Wend.  654,  657 ; 
Pomeroy's  Code  Remedies  (3d  Ed.)  §  281.  In  Purington-Kimball 
Brick  Co.  v.  Eckman,  102  111.  App.  184,  185,  the  jury  exonerated  one 
of  two  sued  jointly  for  negligence.  The  culpable  defendant  contended 
that  the  action  was  improperly  brought  against  the  two  defendants 
"because  one  of  them  had  nothing  whatever  to  do  with  the  wrong,"  if 
the  verdict  was  to  be  taken  as  conclusive  of  the  facts.    The  court  said : 

"If  the  declaration  alleges  as  the  cause  of  action  the  joint  negligence  of 
two  or  more  defendants,  the  error,  if  any,  in  the  joinder,  can  be  reached  nei- 
ther by  demurrer  nor  by  plea  in  abatement  The  truth  or  falsity  of  this  a? 
legation  must  be  determined  by  the  facts  shown  on  the  trial.  The  proper  plea 
for  those  not  guilty  is  the  general  issue.  The  reason  is  that  a  tort  may  be 
treated  as  joint  or  severaL" 
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[2]  A  general  averment  to  the  effect  that  causes  of  action  have  been 
improperly  united  is  insufficient.  Wenk  v.  City  of  l^ew  York,  82  App. 
Div.  584,  588,  81  N.  Y.  Supp.  583. 

[3,  4]  The  statement  is  little  more  than  a  denial  of  material  allega- 
tions of  the  complaint.  It  is,  however,  so  much  more  than  a  mere  denial 
as  will  permit  it  to  be  reached  by  demurrer  as  an  abortive  effort  to 
state  a  special  defense.  In  McManus  v.  Western  Assurance  Co.,  43 
App.  Div.  550,  557,  48  N.  Y.  Supp.  820,  825,  this  court  said: 

"A  general  denial  is  always  the  scientific  and  sufficient  way  to  put  in  issue 
aU  that  the  plaintiff  has  necessarily  pleaded  and  must  prove,  though  It  seems 
to  be  growing  very  much  out  of  mind  in  the  profession.  The  defendant  should 
never  plead  as  a  'defense'  anything  which  is  embraced  within  the  general  is- 
sue raised  by  a  general  denial.  A  defense  can  consist  only  of  new  matter,  viz., 
matter  outside  of  such  general  issue.    Code  Civ.  Proc.  §  500." 

I  advise  a  reversal  of  so  much  of  the  interlocutory  judgment  as 
adjudges  that  the  plaintiff's  demurrer  to  the  fourth  separate  defense 
of  the  amended  answer  be  overruled,  and  that  judgment  allowing  a  de- 
murrer to  the  fourth  separate  defense  of  the  amended  answer  be  di- 
rected, with  costs.    All  concur. 


MADISON  TRUST  OO.  v.  CARNEGIE  TRUST  CO.  et  al.    (No.  6636.) 
(Supreme  Court,  Appellate  Division,  First  Department    March  26,  1916.) 

1.  Banks  and  Banking  ^=»315 — Power  to  Act  as  Trustee. 

Laws  1887,  c.  646,  under  which  a  trust  company  was  organized,  au- 
thorized it,  by  section  21,  subd.  11,  to  purchase,  invest  in,  and  sell  stocks 
and  bonds,  and,  when  moneys  were  borrowed  or  received  on  deposit,  bonds 
or  obligations  of  the  company  might  be  given  therefor.  The  trust  com- 
pany agreed  to  receive  moneys,  and  with  them  to  purchase  stocks  of  other 
companies,  and  to  hold  the  unexpended  funds  and  stock  acquired  in 
trust    JBeldf  that  the  trust  was  within  the  power  of  the  company. 

[Ed.  Note. — For  other  cases,  see  Banks  and  Banking,  C^ent  Dig.  §§  1219- 
1221 ;    Dee.  Dig.  «=>315.] 

2.  Banks  and  Banking  ^=»315 — EzEOunvs  CoMMmsEr— Power  of  Dibectob. 

A  director,  who  was  a  member  of  the  executive  committee  of  a  trust 
company,  and  as  such  practically  dominated  its  policy,  has  sufficient  power 
to  accept  for  the  company  an  agreement  that  it  should  act  as  trustee  in 
holding  funds  on  dep^t  and  acquiring  the  stock  of  other  companies. 

[Ed.  Note.-^For  other  cases,  see  Banks  and  Banking,  CJent  Dig.  {{ 
1219-1221;    Dec.  Dig.  <8=5>315.] 

8.  Banks  and  Banking  «=»316 — Trust  Companies— Power  of  Vice  Presi- 
dent. 

The  vice  president  of  a  trust  company,  who  was  authorized  to  act  in 
the  president's  absence,  could  accept  for  the  company  an  agreement  that 
it  should'  receive  a  deposit  and  expend  the  same  in  acquiring  named 
stociss. 

[Ed.  Note.— For  other  cases,  see  Banks  and  Banking,  C^nt  Dig.  {{  1219- 
1221;  Dec.  Dig.  i8==>315.] 

4.  Banks  and  Banking  ^ss>315 — Trust  Companies — Liabilitt. 

Where  a  trust  company  agreed  to  receive  funds  and  hold  them  in  trust 
to  acquire  stocks,  the  fact  that  checks  for  the  funds  were  transferred  to 

^=»For  otii«r  casM  tee  same  topic  A  KEY-NUMBER  in  all  Key-Numbered  Digests  &  Indexes 
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one  of  its  directors  does  not  change  the  liability  of  the  company  as  tms- 
tee. 

[Ed.  Note.— For  other  cases,  see  Banks  and  Banking,  Cent  Dig.  H 
1219-1221;    Dec.  Dig.  <g=»315.] 

5.  Banks  and  Banking  ^=:>317  —  Trust  Companibs  —  GBBniTOBs  —  PsaneB- 

JCNOES — Tbust  Funds. 

Laws  1892,  c.  689,  known  as  the  Banking  Law,  which  repealed  and 
practically  re-enacted  earlier  laws  as  to  trust  companies,  authorized,  by 
section  156,  such  companies  to  act  as  trustees  of  almost  all  kinds  of 
trusts.  Section  158  declared  that  no  bond  should  be  required  from  any 
such  corporation  In  re8i)ect  to  any  trust,  nor  when  appointed  executor, 
administrator,  guardian,  receiver,  etc.,  but  that  for  all  losses  of  such 
money  its  capital  stock  should  be  absolutely  liable,  while.  If  dissolved, 
debts  due  as  executor,  etc.,  should  have  a  preference.  These  provisions 
were  continued  in  the  Consolidated  Laws;  Banking  Law  (Consol.  Laws, 
c.  2)  I  190,  declaring  that,  if  dissolved  by  the  Le^lature,  or  court,  or 
otherwise,  debts  due  from  a  trust  company  as  executor,  administrator, 
guardian,  trustee,  etc.,  should  have  the  preference,  and  that  the  court  or 
officer  making  the  appointment  might  require  any  company  so  appointed 
to  give  security  which  the  court  or  officer  might  deem  proper.  Held  that, 
as  to  a  trust  not  created  by  virtue  of  judicial  appointment,  the  statute 
did  not  give  the  beneficiary  any  preference. 

[Ed.  Note.— For  other  cases,  see  Banks  and  Banking,  Cent  Dig.  |  1222 ; 
Dec.  Dig.  <3=»317.] 

6.  Banks  and  Banking  ^=»317 — ^Tbust  Companies — Cbeditobs — ^Trustees — 

Pbeference. 

Where  a  trust  company,  which  had  large  deposits  and  agreed  to  re- 
ceive portions  of  the  deposits  on  a  special  trust,  misapplied  the  funds,  so 
that  the  trust  property  could  no  longer  be  traced  or  identified,  the  bene- 
ficiaries were  not  entitled  in  equity  to  any  preference  over  the  com- 
pany's general  creditors. 

[Ed.  Note. — For  other  cases,  see  Banks  and  Banking,  Cent  Dig.  S  1222 ; 
Dec.  Dig.  «=»317.] 

7.  Trusts  ^=s>375 — Trustee — Liability. 

Where  a  trustee  of  an  express  trust  misapplied  the  funds,  not  using 
them  for  the  purpose  for  which  they  were  Intended,  the  beneficiary,  the 
trust  having  been  established.  Is  entitled  to  a  money  Judgment  against 
the  trustee. 

[Ed.  Note.— For  other  cases,  see  Trusts,  Cent  Dig.  §§  613,  615,  616;  Dec. 
.   Dig.  <8=>375.] 

Ingraham,  P.  J.,  and  Scott,  J.,  dissenting. 

Appeal  from  Special  Term,  New  York  County.  ^ 

Action  by  the  Madison  Trust  Company  against  the  Carnegie  Trust 
Company  and  George  C.  Van  Tuyl,  as  Superintendent,  etc.  From  judg- 
ment for  plaintiff,  defendants  appeal.    Modified  and  affirmed. 

Argued  before  INGRAHAM,  P.  J.,  and  LAUGHUN,  SCOTT, 
BOWLING,  and  HOTCHKISS,  JJ. 

Joseph  A.  Kellogg,  of  Glens  Falls,  for  appellants. 
John  Quinn,  of  New  York  City,  for  respondent 

HOTCHKISS,  J.  The  acticwi  is  in  equity  to  adjudge  that  a  trust 
exists  with  respect  of  certain  moneys  of  the  plaintiff,  the  Madison 
Trust  Company,  successor  to  the  Van  Norden  Trust  Company ;  for  an 
accounting  and  the  delivery  of  certain  stocks,  if  any,  that  may  have 

^=:>For  oUier  cases  tee  eame  topic  A  KBT-NUMBBR  in  all  Key-Numbered  Digeste  Jk  Indexes 
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been  purchased  with  said  moneys  •  for  a  judgment  for  the  amount  of 
any  such  moneys  remaining  'rnexpended,  and  that  plaintiffs  claim 
therefor  be  preferred  over  the  claims  of  general  creditors  of  the  insol- 
vent Carnegie  Trust  Company.  , 

No  stocks  having  been  purchased,  the  respondent  has  recovered  a 
money  judgment  for  the  full  amount  of  its  claim,  with  interest  from 
the  date  on  which  preferred  claims  against  the  insolvent  Carnegie  Com- 
pany were  paid  in  full,  which  judgment  the  superintendent  of  banks  is 
directed  to  satisfy  out  of  the  moneys  in  his  hands  as  liquidator  of  the 
latter  company.  In  certain  respects,  the  present  case  and  that  of  Mc- 
Grath,  an  action  in  similar  form  in  which  a  similar  judgment  was  ren- 
dered against  the  same  appellants,  and  the  appeal  in  which  was  heard 
at  the  same  time,  depend  upon  substantially  the  same  facts,  while  in 
other  respects  they  are  different.  Many  of  the  material  facts  common 
to  both  cases  were  fully  developed  on  the  trial  of  William  J.  Cummins, 
who  was  indicted  and  convicted  of  the  crime  of  grand  larceny  for  hav- 
ing obtained  by  trick  and  device  from  the  Ninteenth  Ward  Bank  the 
checks,  or  the  proceeds  thereof,  which  are  the  subject  of  the  McGrath 
action,  and  which  proceeds  Cummins  appropriated  to  his  own  use. 
This  conviction  was  affirmed  by  this  court  (People  v.  Cummins,  153 
App.  Div.  93,  138  N.  Y.  Supp,  517),  and  by  the  Court  of  Appeals  (209 
N.  Y.  283,  103  N.  E.  169). 

To  analyze  in  minute  detail  the  evidence  contained  in  the  voluminous 
records  before  us,  and  to  discuss  its  weight,  as  bearing  upon  the  deter- 
minative facts  involved,  would  extend  an  expression  of  my  views  to  an 
impracticable  length.  Suffice  it  to  say  that  I  have  with  care  examined 
the  facts  as  disclosed  at  the  trial,  and  have  considered  the  arguments 
of  the  respective  counsel  with  respect  thereto,  and  that  I  am  convinced 
that  the  findings  of  the  trial  court  on  the  material  questions  of  fact  in- 
volved were  right,  in  which  judgment  I  am  confirmed  by  the  examina- 
tion made  by  this  court  of  substantially  the  same  facts  as  they  appeared 
in  the  Cummins  Case.  For  the  sake  of  brevity,  I  shall  proceed  to  state 
only  those  facts  which  I  deem  to  be  fully  established  and  of  material 
imf>ortance  in  the  determination  of  the  questions  of  law  which  I  con- 
sider to  be  sufficiently  serious  to  warrant  discussion. 

At  the  time  of  the  occurrences  in  question,  Crockett  was  president 
of  the  Van  Norden,  and  Martin  was  its  vice  president  and  treasurer. 
Martin  wat  as  well  president  of  the  Nineteenth  Ward  Bank,  of  which 
Cummins  and  Condon  were  directors.  Martin  was  also  an  officer  of  the 
Twelfth  Ward  Bank;  the  two  banks  and  the  Van  Norden,  because  of 
the  identity  of  their  largest  stockholders  and  as  well  a  number  of  their 
respective  directors,  being  closely  affiliated  in  interest,  and  in  all  of 
which  concerns  Warner  Van  Norden  and  Warner  M.  Van  Norden  had 
a  large  interest.  Reichman,  Cummins,  Moore,  and  Condon  were  direc- 
tors of  the  Van  Norden,  and  were  also  large  stockholders  and  directors 
of  the  Carnegie,  of  which  Reichman  was  president,  one  Smith  a  vice 
president,  Cummins  and  Reichman  members  of  its  executive  commit- 
tee, and,  with  Moore,  members  of  its  board  of  directors.  Cummins  was 
undoubtedly  the  controlling  spirit  of  the  Carnegie,  and  the  one  who 
commonly  represented  it  in  affairs  of  first  importance.  Under  the  by- 
laws of  the  Carnegie,  the  president  had  power  "to  transact  any  business 
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for  the  benefit  of  the  corporation  authorized  by  the  charter."  He  was 
also  empowered  to  delegate  his  authority  to  any  of  the  officers.  A 
general  by-law  provided  that: 

"In  all  cases  where  the  duties  of"  oflBcers  other  than  the  president,  "and 
the  agents  and  employes  of  the  company  are  not  specifically  prescribed  by  the 
by-laws  or  by  resolution  of  the  board,  they  shall  obey  the  orders  and  instruc- 
tions of  the  president" 

The  by-laws  also  provided : 

"In  case  of  the  death,  absence  or  Inability  of  the  president,  all  his  duties 
may  be  exercised  ♦  •  ♦  by  the  active  vice  presidents  in  the  order  of  their 
election,  and  that  the  oflScers  shall  perform  such  other  duties  as  may  be  as- 
signed to  them  from  time  to  time  by  the  board  or  the  executive  committee." 

Smith,  as  vice  president,  had  general  supervision  of  all  the  depart- 
ments into  which  the  business  of  the  Carnegie  Company  was  divided. 
In  April,  1910,  Cummins,  Reichman,  Moore,  and  Condon  were  indebt- 
ed to  the  Carnegie  in  a  large  amount  for  loans  which  they  had  pro- 
cured for  the  benefit  of  enterprises  in  which  they  were  individually  in- 
terested. These  loans,  known  in  the  record  as  "directors'  loans,"  had 
been  severely  criticized  by  the  superintendent  of  banks,  who  shortly 
prior  to  the  15th  of  April,  1910,  had  begun  an  investigation  of  the 
Carnegie.  At  this  time  the  two  Van  Nordens  had  outstanding  in  various 
New  York  banks  loans  aggregating  about  $575,000,  for  which  they  had 
pledged  as  collateral  a  large  number  of  shares  of  the  Nineteenth  Ward 
and  the  Twelfth  Ward  Banks,  the  holders  of  a  number  of  which  loans 
were  pressing  for  pajfeent.  In  this  situation,  Ctunmins,  in  behalf  of 
himself  and  associates,  to6k  an  option  from  the  Van  Nordens  to  buy 
their  stock.  On  the  trial,  the  appellants  sought  to  show  that  Martin 
became  a  member  of  the  Cummins  syndicate,  formed  to  buy  these  stocks, 
and  the  fact  that  he  subsequently  did  invest  $100,000  in  their  purchase 
is  appealed  to  as  evidence  of  such  membership ;  but  Martin  denied  that 
he  ever  became  a  member  of  the  pool,  and  on  this  and  much  circum- 
stantial evidence  the  court  found  against  the  appellants. 

On  April  18th  Cummins  applied  to  Martin  for  loans  on  behalf  of 
himself  and  certain  other  members  of  the  Van  Norden  stock  syn- 
dicate, which  loans  were  to  be  represented, by  the  unsecured  notes  of 
the  borrowers;  but  Martin  declined,  presumably  in  behalf  of  both 
the  Van  Norden  Company  and  the  Nineteenth  Ward  Bank,  tp  favorably 
consider  the  proposed  loans,  because  no  collateral  was  offered  therefor. 
On  April  19th  Cummins,  Reichman,  Moore,  and  Condon  were  present 
at  a  meeting  of  the  Van  Norden  directors.  At  this  meeting  Cummins 
stated  the  critical  situation  of  the  Messrs.  Van  Norden's  loans  and  of 
the  apprehended  sale  of  the  collaterals  therefor,  and  he  impressibly 
bore  on  the  embarrassment  to  the  three  Van  Norden  institutions  (the 
trust  company  and  the  two  banks)  which  would  probably  follow  the 
publicity  incident  to  default  on  the  notes  and  a  sale  of  the  collaterals, 
to  avoid  which  Cummins  stated  it  was  the  purpose  of  himself  and  his 
associates  to  exercise  their  option  to  buy  the  Van  Norden  stock,  to  as- 
sist them  in  which  purpose  they  wanted  to  borrow  money  from  the 
Van  Norden  Company  on  the  notes  of  the  borrowers,  the  proceeds  of 
such  notes  to  be  paid  to  a  trustee,  who  would  purchase  or  supervise  the 
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purchase  of  the  stock,  and  either  hold  the  certificates  for  the  bene- 
fit of  the  Van  Norden  Company  or  turn  them  over  to  it  as  security 
for  the  notes.  The  Van  Norden  board  regarded  this  proposition  with 
favor,  and  at  this  meeting  several  individuals  were  suggested  as  trus- 
tee, but  they  each  declined. 

At  this  same  meetmg  the  board  passed  a  resolution  authorizing  loans 
of  $75,000  to  Condon,  and  $60,000  to  Reichman  and  Moore  severally, 
"subject  to  the  approval  of  the  officers,"  meaning  that  the  latter  should 
pass  on  the  trustee,  the  form  of  the  trust  agreement,  and  other  inci- 
dental details.  On  April  20th  there  was  a  directors*  meeting  of  the 
Nineteenth  Ward  Bank,  of  which,  as  I  have  said,  Cummins  was  also  a 
director.  Just  previous  to  this  meeting  Cummins  asked  Martin  if  the 
bank  would  make  loans  for  purposes  similar  to  the  loans  arranged  to 
be  made  by  the  Van  Norden  and  under  similar  conditions ;  but  Martin 
objected,  on  the  ground  that  his  bank  could  not  lawfully  loan  on  its  own 
stock,  but  at  the  same  time  he  expressed  a  willingness  to  make  loans 
of  the  character  requested,  if  this  difficulty  could  be  overcome.  At  the 
subsequent  meeting  of  the  directors  Cummins  made  a  statement  to  the 
board  similar  to  that  which  he  had  addressed  to  the  Van  Norden  board 
on  the  day  before,  and  loans  were  approved  by  a  resolution  in  substan- 
tially the  same  form  as  that  which  had  been  passed  by  the  Van  Norden 
Company.  A  day  or  so  after,  Cummins  asked  Martin  if  it  would  be 
satisfactory  to  have  the  Carnegie  Company  act  as  trustee  for  the  loans 
authorized  by  both  institutions,  to  which  Martin  assented.  Cummins 
also  asked  if  the  Nineteenth  Ward  Bank  would  accept  Carnegie  stock 
as  part  collateral  for  its  proposed  loans  in  lieu  of  Nineteenth  Ward 
Bank  stock,  and  if  the  note  of  the  Merchants'  &  Manufacturers'  Se- 
curities Company  would  be  accepted,  instead  of  his  (Cummins')  note, 
to  both  of  which  propositions  Martin  assented.  Crockett,  on  behalf 
of  the  Van  Norden,  similarly  assented  to  accept  Carnegie  stock  as 
part  collateral  for  the  loans  proposed  to  be  made  by  the  former  com- 
pany. • 

I  have  thus  briefly,  omitting  many  matters,  which  I  do  not  regard  as 
material  ultimate  facts,  brought  the  transactions  down  to  the  actual 
execution  of  the  papers  signed  in  behalf  of  the  Carnegie  Company,  and 
which  are  claimed  to  evidence  the  trusts  for  the  benefit  of  this  respond- 
ent and  of  McGrath.  The  several  instruments  are  written  on  Carnegie 
Company  letter  heads.  One  is  addressed  to  Crockett,  as  president 
of  the  Van  Norden  Company,  and  is  dated  April  20th,  and  the  other 
is  addressed  to  Martin,  as  president  of  the  Nineteenth  Ward  Bank, 
and  is  dated  April  23d.  The  text  of  the  two  is  identical,  except  as 
to  the  borrowers,  the  amount  and  description  of  the  notes,  and  is  as 
follows : 

"We  acknowledge  receipt  hereof  from  the  of  $  ,  the  proceeds 

of  the  following  notes:  [Describing  them.]  The  above  amount  to  be  used  by 
us  toward  the  payment  of  Carnegie  Trust  Company  stock  at  $175,  Nineteenth 
Ward  Bank  stock  at  $250,  Twelfth  Ward  Bank  stock  at  $100.  We  agree  to 
hold  In  trust  for  you,  or  any  trustees  named  by  you,  the  above  collaterals  as 
paid  for  by  us  at  prices  mentioned  above.  Whatever  part  of  the  above  amount 
Is  not  employed  In  the  purchase  of  the  above  stocks  shall  be  subject  to  your 
order  at  any  time. 

"Yours  very  truly,  B.  L.  Smith,  Vice  President'* 
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In  the  copy  addressed  to  the  Van  Norden  Company,  the  notes  arc 
recited  to  aggregate  $195,000  and  to  be  as  follows : 

Demand  note  of  Martin  J.  Condon $75,000 

"     "  Joseph  B.  Relchman 60,000 

•*     ••  Charles  A.  Moore,  Jr 60.000 

In  the  copy  addressed  to  the  Nineteenth  Ward  Bank  the  aggregate 
of  the  notes  is  $210,000,  and  the  notes  are  as  follows: 

Demand  note  of  Joseph  B.  Relchman $70,000 

"      "  Charles  A.  Moore.  Jr 70,000 

"  "     *•  Merchants*  &  Manuftictnrers'  Securities  Company...    70,000 

By  the  agreement  with  the  Nineteenth  Ward  Bank,  no  stock  of 
that  institution  was  to  be  offered  to  or  accepted  by  it,  and  the  men- 
tion of  such  stock  in  the  letter  addressed  to  it  as  part  of  the  proposed 
purchase  and  collateral  was  an  inadvertence  on  the  part  of  the  drafts- 
man of  the  letter.  It  is  also  conceded  that  no  note  of  Reichman  was 
ever  offered  to  or  taken  by  the  Nineteenth  Ward  Bank.  At  the  trial 
there  was  considerable  controversy  over  the  authorship  of  this  letter, 
and  the  exact  circumstances  under  which  Smith  attached  his  signature 
thereto;  but  the  evidence  is  preponderating  that  the  letter  was  dic- 
tated by  William  J.  Cummins  or  at  his  direction,  and  was  signed  by 
Smith  at  the  Carnegie  banking  house.  On  April  21st  Cummins  and 
Moore  delivered  to  Crockett  the  trust  letter  addressed  to  him,  together 
with  Moore's  note  for  $60,000  and  Reichman's  note  for  a  similar 
amount,  and  thereupon  Crockett  delivered  to  Cummins  two  checks 
for  $60,000,  each  to  the  order  of  the  Carnegie  Company.  On  the 
following  day,  April  22d,  there  was  delivered  to  the  Van  Norden 
Company  Condon's  demand  note  for  $75,000,  and  thereupon  that 
company  handed  to  the  Carnegie's  messenger  its  check  to  the  order  of 
the  Carnegie  Company  for  $75,000.  On  April*  23d  the  trust  letter 
addressed  to  Martin  as  president  of  the  Nineteenth  Ward  Bank  was 
delivered  to  him  by  a  messenger  from  the  Carnegie,  and  in  the  same 
inclosure  were  the  notes  of  Moore  and  the  Merchants'  &  Manufac- 
turers' Securities  Company,  for  $70,000  each,  and  thereupon  there  was 
delivered  to  the  messenger,  and  subsequently  received  by  the  Carnegie 
office,  the  four  checks  of  the  Nineteenth  Ward  Bank  to  the  order 
of  the  Carnegie,  aggregating  $140,000. 

The  learned  counsel  for  the  appellants  seeks  to  persuade  us  that 
the  execution  and  delivery  of  these  several  trust  letters  was  a  mere 
pretext;  that  there  never  was  any  bona  fide  arrangement  on  the  part 
of  the  representatives  of  either  the  Van  Norden  Company  or  the 
Ninteenth  Ward  Bank  to  make  collateral  loans  to  the  borrowers  whose 
notes  they  had  accepted  as  above  recited,  but  that,  on  the  contrary, 
the  subjects  of  collateral,  proposed  trusts,  and  other  details  of  se- 
cured loans  were  but  a  sham,  and  that  the  purpose  and  intent  of  both 
of  the  above  lending  institutions  was  to  provide  Cummins,  alone  or  in 
conjunction  with  his  above  associates,  with  funds  by  the  use  of  which 
the  apprehended  danger  to  said  institution  arising  from  the  perilous 
state  of  the  loans  of  the  Messrs.  Van  Norden  would  be  tided  over  un- 
til some  permanent  arrangement  for  protecting  the  situation  could 
be  found;   also,  as  I.  understand  it,  that  at  the  time  the  loans  evi- 
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denced  by  said  checks  were  made,  all  or  some  of  the  Van  No^rden  inr 
stitutions  were  heavy  depositors  in  the  Carnegie,  which  itself  was  not 
only  under  examination  by  the  superintendent  of  banks,  but  tmder 
suspicion  in  the  community  as  well,  and  that  if  such  was  hot  their  main 
purpose,  there  was  at  least  no  disposition  on  the  part  of  said  lending 
institutions  to  object  if  Cummins  made  use  of  a  portion  of  said  loans 
fbr  the  purpose  of  reducing  or  temporarily  adjusting  some  of  the  Car- 
negie's "directors*  loans"  which  were  then  the  subject  of  criticism. 
Of  this  contention,  I  may  repeat  what  I  have  in  effect  said  in  the  early 
part  of  this  opinion,  that  not  only  has  the  learned  trial  justice  ar- 
rived at  a  different  conclusion  from  that  contended  for  by  counsel, 
but  that  the  same  result  was,  in  the  case  of  the  Nineteenth  Ward  Bank 
loan,  reached  by  the  jury  and  affirmed  by  this  court  in  the  Cummins 
Case. 

The  two  checks  for  $60,000,  which  Cummins  had  procured  from 
Crockett  on  April  21st,  were  taken  by  him  to  Reichman's  office  in 
the  Carnegie  Company  and  were  by  the  latter  turned  over  to  Vice 
President  Smith,  who,  by  Reichman's  instructions,  indorsed  them  pay- 
able to  the  order  of  Moore,  "Carnegie  Trust  Company,  R.  L.  Smith, 
Vice  President."  On  the  next  day,  on  the  receipt  at  the  Carnegie's 
office  of  the  Van  Norden's  check  for  $75,000,  covering  the  Condon 
note.  Smith,  under  practically  the  same  circumstances,  indorsed  the 
check  in  similar  manner  payable  to  the  order  of  W.  J.  Cummins.  At 
the  time  of  giving  such  instructions  to  Smith,  Reichman  explained  to 
him  that  the  several  checks  were  the  proceeds  of  the  individual  notes 
of  Moore  and  Ctunmins,  and  that  they  were  personally  entitled  to 
the  benefit  of  the  checks.  After  their  indorsement  as  aforesaid,  the 
two  checks  indorsed  to  Moore  were  by  him  indorsed  and  deposited 
to  the  credit  of  his  account  in  the  Carnegie  Company,  and  the  check 
indorsed  to  Cummins  was  by  him  indorsed  and  credited  to  his  ac- 
count in  the  same  institution.  All  three  checks  were  thereafter  in- 
dorsed in  the  name  of  the  Carnegie  Company  by  R.  B.  Morehead,  sec- 
retary, were  paid  to  that  company  by  the  several  banks  on  which  they 
were  4rawn,  and  were  in  due  course  returned  to  the  Van  Norden 
Company  among  its  paid  vouchers.  On  receipt  by  the  Carnegie  Com- 
pany of  the  several  checks  of  the  Nineteenth  Ward  Bank  payable  to 
its  order,  the  same  were,  uhder  Reichman's  instructions,  indorsed  in 
its  name  by  Smith,  vice  president,  above  which  indorsement  was  writ- 
ten, "For  credit  account  W.  J.  Cummins."  Subsequently  each  check 
was  indorsed,  "For  deposit  W.  J.  Cummins,"  and  was  carried  to 
the  credit  of  the  latter's  account  in  the  Carnegie  Company,  and  there- 
after was  indorsed  in  the  name  of  that  company  by  Morehead,  its 
secretary,  and  was  collected  by  that  company  from  the  several  drawees, 
and  was  returned  to  the  Nineteenth  Ward  Bank  among  its  paid 
vouchers. 

It  is  conceded  that  the  Carnegie  purchased  no  stock  with  the  pro- 
ceeds of  any  of  the  aforesaid  checks,  which  by  the  several  aforesaid 
indorsements,  immediately  upon  their  receipt  by  the  Carnegie  Com- 
pany, were  wholly  diverted  from  the  purpose  expressed  in  the  sev- 
eral trust  letters,  of  which  facts  the  Van  Norden  Company  and  the 
Nineteenth  Ward  Bank  were  ignorant  until  or  shortly  before  Janu- 
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ary  7,  1911,  when  the  Carnegie  closed  its  doors.  There  is  no  find- 
ing by  the  court  below  of  the  history  of  the  funds  representing  any 
of  the  checks  subsequent  to  their  being  carried  to  the  credit  of  Moore 
and  Cummins  on  the  Carnegie  Company's  books,  but  the  evidence 
justified  this  court  in  finding  that  Moore  transferred  to  Cummins 
the  proceeds  of  the  two  checks  deposited  to  his  credit,  thus  making 
Cummins  the  ultimate  recipient  of  $335,000,  the  aggregate  of  the  pro- 
ceeds of  the  notes.  By  an  intricate  analysis  of  Cummins'  account  in 
the  Carnegie,  the  learned  counsel  for  the  respondent  (Madison-Van 
Norden  Company),  and  with  apparent  success,  shows  that  upwards 
of  $200,000  of  these  moneys  was  used  by  Cummins  to  pay  "directors' 
loans"  held  by  the  Carnegie  Company,  of  which  practically  $150,000 
represented  Van  Norden  moneys  and  $50,000  the  moneys  of  the  Nine- 
teenth Ward  Bank. 

Were^it  necessary,  I  should  advise  this  court  to  find  as  a  fact  that 
the  aforesaid  amounts  paid  on  account  of  "directors'  loans"  was  a 
portion  of  the  proceeds  of  the  checks  in  question  and  was  used  for 
the  Carnegie's  benefit.  But  inasmuch  as,  in  the  view  I  take  of  the 
case,  such  a  finding  would  be  immaterial,  there  is  no  occasion  to 
make  it. 

[1-3]  First.  Was  there,  a  trust?  The  Carnegie  Company  was  or- 
ganized under  the  general  act  of  1887  (chapter  546),  which  I  hereafter 
show  was,  so  far  as  powers  conferred  are  concerned,  practically  the 
same  as  the  present  Banking  Law  (Consol.  Laws,  c.  2).  That  the  part 
to  be  undertaken  by  the  Carnegie  Company,  as  evidenced  by  the  trust 
letters,  was  within  its  general  powers,  cannot  be  seriously  questioned. 
In  addition  to  the  almost  unlimited  kinds  of  trusts  which  the  act  of 
1887  empowered  companies  organized  thereunder  to  execute,  section 
21,  subd.  11,  authorized  them  to— 

"purchase,  invest  In,  and  sell  stocks,  blUs  of  exchange,  bonds  and  mortgages 
and  other  securities ;  and  when  moneys  or  securities  •  ♦  •  are  borrowed 
or  received  on  deposit ^  ♦  ♦  ♦  bonds  or  obligations  of  the  company  may 
be  given  therefor.    ♦    •    ♦»» 

It  will  be  noted  that  the  language  is  not  to  purchase  for  investment, 
from  which,  of  course,  an  implied  authority  to  sell  would  follow,  but 
is  "to  purchase,  invest  in,  and  sell  stocks,"  and  as  well  to  receive  the 
same  on  deposit,  which  were  the  only  acts  the  company  assumed  in 
this  instance  to  do.  Nor,  as  I  think,  can  it  be  doubted  that  the  trans- 
action, so  far  as  the  Carnegie  was  concerned  in  it,  was  negotiated  and 
consummated  by  officers  acting  within  the  scope  of  their  authority. 
At  the  meeting  of  the  Van  Norden  board  on  April  19th,  Reichman 
and  Cummins  arranged  with  the  directors  of  that  institution  for  the 
essential  features  of  the  proposed  loans  and  the  purposes  for  which 
the  same  were  to  be  used  through  the  medium  of  a  trustee,  whose 
business  it  would  be  to  see  that  the  moneys  were  applied  to  the  pur- 
pose for  which  they  were  to  be  borrowed,  and  to  hold  the  purchased 
shares  for  the  lenders'  benefit.  This  arrangement  was  subsequently 
consummated  by  delivery  to  the  Van  Norden  of  the  letter  signed  by 
Smith,  vice  president  of  the  Carnegie  Company,  acting  under  the 
instructions  of  Cummins,  and  in  pursuance  of  the  relations  previ- 
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ously  arranged  for,  and  now  formally  evidenced  by  this  letter,  the 
Van  Norden  gave  its  checks  to  the  order  of  the  Carnegie  Company. 
Except  for  the  nonappearance  of  Reichman  in  the  transaction,  the 
checks  secured  from  the  Nineteenth  Ward  Bank  were  obtained  by 
Cummins  under  circumstances  practically  identical  with  those  under 
which  the  checks  of  the  Van  Norden  were  obtained. 

Much  has  been  made  of  the  fact  that  Cummins  held  no  titular  of- 
fice in  the  Carnegie  Company.  In  this  case  there  is  no  need  to  inr 
yoke  Cummins'  authority,  because  the  loans  made  by  that  company 
were  in  effect  negotiated  when  Reichman  was  present,  and  they  may 
be  assumed  to  have  had  his  approval.  But  we  would  be  closing  our 
eyes  to  what  has  been  for  years  notorious  if  we  failed  to  take  notice 
of  the  important  part  taken  by  the  executive  conmiittee  in  the  busi- 
ness of  the  numerous  trust  companies  where  such  committees  exist. 
It  has  been  found  that  Cummins,  a  member  of  the  executive  commit- 
tee, commonly  represented  the  Carnegie  in  transactions  of  importance, 
and,  from  this  fact  alone,  we  may  infer  that  his  authority  was  suf- 
ficiently broad  to  cover  an  agreement  for  its  acceptance  of  the  duties 
imposed  upon  it  by  the  oral  arrangement  entered  into  when  the  loan 
itself  was  agreed  upon  and  evidenced  later  by  the  letters  signed  by 
Smith.  Chambers  v.  Lancaster,  160  N.  Y.  342,  54  N.  E.  707;  Young 
V.  U.  S.  Mtg.  &  Trust  Co.,  108  N.  E.418. 

If  the  proposed  loans  and  the  conditions  agreed  upon  with  respect 
to  the  security  to  be  given  by  the  borrowers  and  the  relation  which 
the  Carnegie  Company  was  to  bear  thereto,  had  been  evidenced  by 
nothing  more  than  these  verbal  agreements  made  by  Reichman  and 
Cummins  with  the  Van  Norden,  and  by  Cummins  with  the  Nineteenth 
Ward  Bank,  consummated  by  delivery  through  Cummins  and  Reich- 
man of  the  notes  of  the  borrowers  and  the  almost  simultaneous  de- 
livery of  the  checks  of  the  lenders  to  the  officers  of  the  Carnegie 
Company,  there  would,  in  my  opinion,  have. been  as  ample  and  suf- 
ficient a  trust  as  if  the  agreement  had  been  reduced  to  writing  in  the 
most  formal  manner.  The  trust  letters  signed  by  Smith  created  no 
relation  between  the  parties  that  was  not  already  in  law  established 
by  their  verbal  agreement  and  their  acts.  Smith's  letters  ih  fact  cre- 
ated nothing,  and  were  merely  evidence  of  matters  already  under- 
taken by  his  superiors.  But,  assuming  that  the  transaction  originated 
with  Smith  and  that  his  letter  was  evidence  of  acts,  the  responsibility 
for  which  must  rest  with  him  alone,  I  think  his  power  to  bind  the 
Carnegie  was  complete.  Its  duties  in  the  premises  were  of  the  sim- 
plest character,  and  were  not  only  within  its  chartered  powers,  but 
were  of  so  ordinary  a  nature  that  we  may  almost  take  judicial  notice 
of  the  frequency  with  which  such  or  similar  duties  are  undertaken 
by  trust  companies.  Under  these  circumstances  I  think  the  Carnegie 
was  bound  by  Smith's  signature.  Young  v.  U.  S.  Mtg.  &  Trust  (5)., 
supra;  Patterson  v.  Robinson,  116  N.  Y.  193,  22  N.  E.  372;  Martin 
V.  Niagara  Falls  Mfg.  Co.,  122  N.  Y.  165,  25  N.  E.  303;  Oakes  v. 
Cattaraugus  Water  Co.,  143  N.  Y.  430,  436,  38  N.  E.  461,  26  L.  R. 
A.  544. 

As  I  construe  the  several  trust  letters,  the  duties  of  the  Carnegie 
were  perfectly  clear.    Having  received  the  proceeds  of  the  notes  ms^e 
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by  the  individual  borrowers,  it  was  bound  to  use  the  same  in  the  pur- 
chase of  the  specified  stock.  As  and  when  the  fund  was  appropriated 
to  the  purchase  of  the  shares,  they  were  to  be  automatically  sub- 
stituted for  so  much  of  the  fund  as  was  thus  expended,  and  at  all 
times  the  fund,  or  its  avails  plus  the  unexpended  balance,  was,  if  the 
Carnegie  kept  its  engagements,  to  be  found  in  its  safe-keeping  as 
security  for  the  several  notes.  The  transaction  was  in  no  sense  be- 
tween the  lending  institutions  and  the  Carnegie  Company  as  bank 
and  depositor.  The  clear  purpose  was  to  provide  a  fund  for  the  pur- 
chase of  certain  shares  of  stock,  which  fund  or  the  shares  were  at 
all  times  to  be  held  by  the  Carnepe  for  the  benefit  of  the  lending  in- 
stitutions. Under  these  circumstances,  a  trust  was  created.  People 
V.  City  Bank  of  Rochester,  96  N.  Y.  32 ;  Straus  v.  Tradesmen's  Nat. 
Bank,  122  N.  Y.  379,  25  N.  E.  372;  Haight  v.  Haight  &  Freese  Co., 
112  App.  Div.  475,  98  N.  Y.  Supp.  471,  affirmed  190  N.  Y.  540,  83 
N.  E.  1126;  People  v.  Cummins,  supra,  153  App.  Div.  105,  138  N. 
Y.  Supp.  517. 

[4]  Second.  Conceding  the  trust,  is  the  situation  changed  because 
of  the  fact  that  on  receipt  of  the  checks  by  the  Carnegie  they  were 
at  once  indorsed  away,  so  that  the  proceeds  went  directly  to  Cun>- 
mins?  I  confess  I  see  nothing  in  this  point.  By  making  the  checks 
payable  to  the  order  of  the  Carnegie  and  delivering  them  to  that  com- 
pany, the  lenders  passed  *to  it  complete  control  of  the  checks,  the  pro- 
ceeds of  which  then  became  available  to  it,  and  responsibility  for  their 
subsequent  disposition  rested  upon  it  alone.  Whether  its  faithless  of- 
ficers, making  use  of  their  power  to  indorse  the  Carnegie  name,  thus 
diverted  the  checks  or  their  proceeds,  or  whether  the  moneys,  hav- 
ing been  paid  by  the  drawees  in  cash  over  the  counter  to  these  same 
officers,  had  been  by  the  latter  converted  to  their  own  use,  were  con- 
tingencies of  equal  immateriality  so  far  as  the  drawers  of  the  checks 
were  concerned.  The  latter  method  of  receiving  the  funds  would 
have  been  an  actual  collection  thereof ;  the  former,  being  the  method 
pursued,  was  a  constructive  collection.  In  legal  result,  I  can  see  na 
difference  between  them.  To  say  that  the  whole  transaction  was  con- 
ceived in  fraud  by  Cummins,  alone  or  in  conjunction  with  other  di- 
rectors of  the  Carnegie,  including  Reichman,  its  president,  and  that 
it  was  but  a  scheme  on  their  part  to  defraud  the  two  lending  institu?- 
tions  and  the  Carnegie  as  well,  affords  no  means  of  escape  for  the 
latter,  for,  even  if  the  Carnegie  was  used  as  a  stalking  horse,  so  long 
as  the  transaction  was  within  its  powers  and  was  one  which  its  offi- 
cers had  authority  to  enter  into  on  its  behalf,  the  innocent  sufferers 
from  the  fraud  are  entitled  to  relief. 

[5]  Third.  Is  the  debt  preferred  (1)  by  statute?  This  question 
involves  an  inquiry  into  the  history  of  sections  189  and  190  of  the 
Banking  Law  of  1909.  The  first  legislation  I  find  on  the  subject  is> 
Laws  of  1885,  c.  425,  by  which  it  was  provided  that  any  court  hav- 
ing jurisdiction  to  appoint  trustees,  guardians,  receivers,  committees, 
or  other  fiduciaries,  might  appoint  any  trust  company  which  had  been 
designated  as  a  depositary  of  court  funds.  Any  company  so  appoint- 
ed might  act,  "without  giving  security  or  upon  giving  such  security 
as  the  said  court  shall  direct,"  and  if-  the  appointment  was  -originally 
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made  without  security,  the  court  might  thereafter  require  security. 

The  first  general  act  for  the  organization  of  trust  companies  was 
Laws  of  1887,  c.  546.  Among  the  powers  conferred  by  section  21  of 
that  act  upon  companies  organized  thereunder  were  the  following! 
To  receive  deposits  of  trust  moneys,  securities,  etc.,  and  to  act  as  trus- 
tee, of  trusts  of  an  almost  unlimited  description,  whether  created  by 
deed,  will,  or  less  solemn  instrument,  or  arising  under  court  appoint- 
ment. They  were  also  made  eligible  for  appointment  as  executor,  ad- 
ministrator, guardian,  committee,  receiver,  and  to  other  offices  of  ju- 
risdictional trust.  Section  26  of  the  act  was  in  a  general  way  similar 
to  section  158  of  the  act  of  1892,  to  which  I  am  about  to  refer. 

Chapter  425  of  the  Laws  of  1885,  and  as  well  all  of  the  general 
law  of  1887  for  the  organization  of  trust  companies  (except  section 
34,  which  has  no  ^application  to  the  present  question),  were  repealed 
by  Laws  of  1892,  c.  689,  known  as  the  Banking  Law.  Article  4  of 
this  act  provided  for  the  organization  of,  and  all  details  concerning 
the  powers  and  management  of,  trust  companies.  By  secticm  156  they 
were  given  trust  powers  which,  so  far  as  the  present  case  is  con- 
cerned, are  practically  the  same  as  those  conferred  by  the  general  act 
of  1887.  By  section  157  provision  was  made  for  the  issuing  to  them 
of  letters  testamentary  and  of  administration,  and  for  their  appoint- 
ment by  '*any  court  having  jurisdiction"  as  trustee,  guardian,  receiver, 
or  committee,  or  to  **any  fiduciary  appointment."  The  same  section 
also  provided  that  moneys  paid  into  court  may  be  deposited  with  a 
trust  company.    Section  158  read  as  follows: 

*'No  bond  or  other  security,  except  as  hereinafter  provided,  shall  be  re- 
quired from  any  such  corporation  for  or  in  respect  to  any  trust,  nor  when 
appointed  executor,  administrator,  guardian,  trustee,  receiver,  committee  or 
depositary.  All  investments  of  moneys  received  by  any  such  corporation  in 
either  of  such  characters  shall  be  at  its  sole  risk,  and  for  all  losses  of  such 
money  the  capital  stock,  property  and  effects  of  the  corporation  shall  be  ab- 
solutely liable.  If  dissolved  by  the  Legislature,  or  the  court,  or  otherwise, 
the  debts  due  from  the  corporation  as  such  executor,  administrator,  g^uardlan, 
trustee,  committee  or  depo^tary,  shall  have  the  preference." 

By  the  same  section,  a  trust  company  appointed  by  the  court  to  any 
fiduciary  office  as  above  described  may  be  required  to  give  security,  if  so 
ordered,  and  is  otherwise  made  amenable  to  the  orders  of  the  court 
in  the  premises. 

Reading  the  foregoing,  particularly  in  the  light  of  the  fact  that  no 
security  was  by  law  required  of  any  trustee,  whether  corporate  or  other- 
wise, appointed  by  will,  by  deed  of  .appointment,  or  other  voluntary 
instrument,  it  seems  clear  that  up  to  this  period  of  the  legislation  on 
the  subject,  the  only  class  of  trusts,  the  debts  owing  on  account  of 
which  there  preferred  in  case  of  the  insolvency  of  a  trust  company, 
were  such  as  arose  from  judicial  order.  Nor  can  I  see  any  sound  rea- 
son for  a  preference  being  extended  to  debts  arising  from  other  classes 
Df  trusts,  because,  in  such  cases,  not  only  was  the  selection  of  the  trus- 
tee a  matter  entirely  within  the  control  of  those  making  the  appoint- 
ment, but  it  was  optional  in  the  case  of  all  such  trusts  for  those  who 
created  them  to  demand  any  security  they  pleased  as  a  condition  of  any 
trust  company  accepting  the  proposed  trust. 
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Sections  157  and  158  aforesaid  were  repeatedly  amended  before  thcy^ 
together  with  the  rest  of  the  Banking  Law  of  1892,  were  repealed  and 
re-enacted  as  part  of  the  Consolidated  Laws  of  the  state  (Laws  1909,  c. 
10,  art.  5),  which  latter  act  was  in  force  when  the  Carnegie  Company 
failed.  Although,  as  incorporated  into  the  Consolidated  Laws,  the  old 
sections  of  the  Banking  Law  of  1892  were  somewhat  broken  up  by 
rearrangement  and  were  in  some  respects  changed,  I  cannot  find  that 
there  was  any  such  alteration  as  would  indicate  a  change  of  policy  or 
an  intention  to  extend  a  preference  to  all  classes  of  trusts  in  the  event 
that  a  trust  company  became  insolvent. 

Section  189  of  the  Banking  Law,  as  it  appeared  in  the  Consolidated 
Laws,  is  in  substance  section  157  of  the  former  law,  and  section  190 
is  in  substance  the  same  as  former  section  158.  Section  189  provides 
that  a  trust  company  may  be  granted  letters  testamentary  when  nomi- 
nated as  executor  in  any  will ;  that  letters  of  administration  with  the 
will  annexed,  or  otherwise,  may  be  issued  to  it,  as  well  as  letters  of 
guardianship  of  the  estate ;  that  it  may  by  any  competent  court  be  ap- 
pointed "trustee,  guardian,  receiver  or  committee  of  the  estate,"  or  to- 
any  other  fiduciary  office;  and  that,  when  designated  by  the  comp- 
troller of  the  state,  it  may  be  a  depositary  of  court  funds.  By  section 
190  it  is  provided  that  "no  bond  or  other  security,  except  as  herein- 
after provided,  shall  be  required  from  any  such  corporation  for  or 
in  respect  to  any  trust,  nor  when  appointed  executor,  administrator, 
guardian,  trustee,  receiver,  committee  or  depositary" ;  all  investments 
of  money  by  the  company  "in  either  of  such  characters"  shall  be  at  its 
own  risk,  unless  the  investments  be  of  an  autliorized  character.  Then 
follows  the  sentence  on  which  the  respondents  hang  their  claim  for 
a  preference: 

"If  dissolved  by  the  Legislature,  or  the  court,  or  otherwise,  the  debts  dne 
from  the  corporation  as  such  executor,  administrator,  guardian,  trustee,  com- 
mittee or  depositary,  shall  have  the  preference.  The  court  or  officer  making 
such  appointment  may  ♦  ♦  •  require  any  corporation  which  shall  have 
been  so  appointed,  to  give  •  •  *  security  as  to  the  court  or  officer  shaU 
deem  proper,"  etc 

The  words  "any  trust"  in  the  first  paragraph  of  section  190  evi- 
dently refer  to  trusts  by  court  appointment  under  section  189,  and 
"the  debts  due  from  the  corporation  as  such  *  *  *  trustee"  nec- 
essarily are  debts  owing  on  account  of  similar  trusts.  The  next  fol- 
lowing paragraph  would  seem  to  remove  all  doubt,  if  any  remained: 
"The  court  or  officer  making  such  appointment/'  etc.  The  word  "ap- 
pointment" applies  to  all  of  the  fiduciary  capacities  thereinbefore  in 
the  section  recited,  and  includes  only  the  judicial  trusts  and  trustees 
therein  provided  for. 

In  Henkel  v.  Carnegie  Trust  Co.,  213  N.  Y.  185,  107  N.  E.  346,  it 
was  recently  held,  construing  in  part  these  same  sections  189  and  190, 
that  the  preference  of  court  funds  extends  only  to  moneys  deposited 
pursuant  to  order  or  decree  of  our  state  courts.  Referring  to  the  word 
"depositary,"  the  last  word  in  the  first  paragraph  of  section  190,  the 
a»urt  (213  N.  Y.  192,  107  N.  E.  348)  said:  "The  depositaries  in  view 
must  have  been  those  appointed  by  the  courts  of  this  state."    These: 
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words  are  equally  applicable  to  the  words  **any  trust,"  which  precede 
the  word  "depositary"  in  the  same  paragraph. 

I  conclude,  therefore,  that  inasmuch  as  the  Carnegie  Company  was 
not  acting  as  trustee  of  the  several  trusts  in  question  by  virtue  of  ju- 
dicial appointment  the  trust  moneys  are  not  preferred  by  the  statute. 

[8]  (2)  Does  equity  give  a  preference?  It  is  not  disputed  that  all 
of  the  makers  of  the  aforesaid  notes  are  insolvent.  It  may  also  be 
conceded  that,  from  the  time  of  its  receipt  of  the  checks  until  its  failure, 
the  Carnegie  Company  had  and  continued  at  all  times  to  have  in  its  pos- 
session cash,  or  cash  and  its  equivalent  in  loans  and  securities,  to  an 
amount  far  in  excess  of  the  moneys  in  question.  A  considerable  por- 
tion of  its  loans  were  necessarily  maturing  during  this  period,  and  were 
either  wholly  or  partly  paid  or  were  renewed.  In  liquidation,  its  pre- 
ferred debts  so  far  as  allowed  havfe  been,  paid  in  full,  and  35  per  cent, 
has  already  been  paid  on  account  of  unsecured  liabilities,  after  allow- 
ing for  all  contested  preferred  claims.  Its  report  of  November  10^ 
1910,  showed  that  its  total  preferred  debts  (other  than  state  deposits 
secured  by  a  special  deposit  of  bonds)  were  only  about  $247,000,  while 
its  cash  and  "cash  items"  aggregated  about  $900,000.  From  the  fact 
that  the  institution  was  suspect  and  under  the  observation  of  the  bank- 
ing department  from  a  time  prior  to  the  occurrence  of  the  events  in- 
volved in  these  actions,  we  may  assume  that  from  this  time  until  its 
failure  the  condition  of  the  company  was  not  materially  changed  for 
the  worse.  If  money  to  which  one  person  is  legally  or  equitably  en- 
titled is  wrongfully  mingled  by  another  with  money  of  his  own,  so 
that  the  whole  forms  one  indistinguishable  mass,  two  courses  are 
open  to  him  who  is  wronged :  (1)  He  may  assert  an  equitable  lien  on 
the  entire  fund  for  the  amount  of  his  money ;  or  (2)  he  may  claim  that 
the  delinquent  is  holding  for  him  in  constructive  trust  a  portion  of  the 
commingled  fund  proportioned  to  his  contribution  thereto.  The  books 
contain  many  illustrations  of  the  pursuit  of  these  several  remedies. 
Importers'  &  Traders'  Nat.  Bank  v.  Peters,  123  N.  Y.  272,  25  N.  E. 
319;  Blair  v.  Hill,  50  App.  Div.  33,  63  N.  Y.  Supp.  670,  affirmed  165 
N.  Y.  672,  59  N.  E.  1119;  Nat.  Bank  v.  Insurance  Co.,  104  U.  S.  54, 
26  L.  Ed.  693.  And  see,  per  Jessel,  M.  R.,  Knatchbull  v.  Hallet,  13  Ch. 
D.  696,  709.  In  some  jurisdictions  the  claimant  is  given  a  preference 
over  the  general  creditors  of  the  wrongdoer  upon  proof  that  the  latter 
had  the  benefit  of  the  misappropriated  moneys,  even  though  it  is  im- 
possible to  prove  that  the  fund  for  distribution  among  the  general  cred- 
itors is  at  the  time  larger  than  it  would  have  been  but  for  the  misap- 
propriation. But  by  a  great  preponderance  of  authority  it  is  held  that, 
if  it  appears  all  of  the  trust  moneys  have  been  dissipated  by  the  trustee 
and  hone  remains  to  compose  part  of  the  fund  on  hand,  obviously  the 
claimant  cannot  establish  a  lien  or  trust  for  want  of  any  specific  res 
upon  which  the  same  may  be  impressed,  and  hence  he  can  have  no  par- 
ticular equity  in  or  charge  upon  the  assets  of  the  wrongdoer.  For 
this  reason  he  has  no  preference  over  general  creditors.  Cavin  v.  Glea- 
son,  105  N.  Y.  256,  11  N.  E.  504;  Atkinson  v.  Rochester  Ptg.  Co.,  114 
N.  Y.  168,  21  N.  E.  178;  Re  Hicks,  170  N.  Y.  195,  63  N.  E.  276; 
Cole  V.  Cole,  54  App.  Div.  37,  66  N.  Y.  Supp.  314.  Among  many  oth- 
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er  cases  to  the  same  effect,  I  select  the  following:  Lowe  v.  Jones,  192 
Mass.  94,  78  N.  E.  402,  6  L.  R.  A.  (N  S.)  487,  116  Am.  St.  Rep. 
225,  7  Ann.  Cas.  551 ;  Empire  Surety  Co.  v.  Carroll  County,  194  Fed. 
593,  114  C.  C.  A.  435;  In  re  Larkin  (D.  C.)  202  Fed.  572;  Bd.  of 
Fire,  etc.,  Com'rs  v.  Wilkinson,  119  Mich.  655,  78  N.  W.  893,  44 
L.  R.  A.  493.  Nor  is  plaintiff  aided  by  ^he  fact  that  a  portion  of 
its  moneys  were  used  by  Cummins  to  pay  "directors'  loans"  owing  to 
the  Carnegie  Company,  for  this  is  too  vague  an  equity  to  justify  any 
preference.  Per  Andrews,  J.,  Cavin  v.  Gleason,  supra,  105  N.  Y.  263, 
IIN.E.  504. 

[7]  Fourth.  It  appearing  that  no  stocks  were  bought  with  plain- 
tiff's money,  and  it  having  failed  in  its  attempt  to  establish  a  lien, 
may  it  have  a  money  judgment  for  its  debt?  I  should  have  deemed 
this  question  too  elementary  for  serious  discussion,  were  it  not  that 
it  is  thought  otherwise  by  some  of  my  Associates.  I  concede  that,  if 
there  was  no  trust,  this  action  should  fail.  But  if  a  trust  has  been 
established,  as  I  think  it  has,  then  I  think  it  is  perfectly  clear  that  plain- 
tiff may  have  judgment  for  the  amount  due.  Wherever  a  trust  ex- 
ists, the  right  to  an  accounting  follows  as  a  matter  of  course.  There 
may  be  a  concurrent  right  of  the  cestui  to  resort  to  a  court  of  law ; 
but,  if  this  exist,  he  has  his  election  to  pursue  either  remedy,  for  nei- 
ther is  exclusive.  If  it  be  a  case  of  true,  trust  (as  distinguished  from 
a  quasi  trust,  such  as  exists  in  certain  kinds  of  agencies — 1  Story,  Eq. 
Juris.  [18th  Ed.]  §§  463,  464;  Langdell,  post,  tit.  "Actions  for  Ac- 
count"), the  fact  that  the  matters  in  question  involve  but  a  single 
transaction  or  but  one  sum  of  money  is  immaterial,  for  jurisdiction 
in  cases  of  trust  arises,  not  out  of  the  nature  or  intricacy  of  the  ac- 
counts involved,  but  out  of  the  trust  relation.  A  bill  by  a  cestui 
against  his  trustee  "is  never  a  bill  for  an  account  in  point  of  jurisdic- 
tion." Langdell,  Brief  Sur.  Eq.  Juris.  (2d  Ed.)  97.  If  a  trust,  or 
even  a  quasi  trust,  is  decreed,  although  the  bill  fails  to  justify  relief 
by  injunction,  lien,  rescission,  or  the  .like,  a  money  judgment,  for  the 
sum  found  due  is  properly  awarded.  Fowle  v.  Lawrason,  5  Pet.  495, 
8  L.  Ed.  204;  Clews  v.  Jamieson,  182  U.  S.  461,  479,  480,  21  Sup. 
Ct.  845,  45  L.  Ed.  1183;  Lightfoot  v.  Davis,  198  N.  Y.  261,  270,  271, 
272,  91  N.  E.  582,  29  L.  R.  A.  (N.  S.)  119,  139  Am.  St.  Rep.  817, 
19  Ann.  Cas.  747;  Marvin  v.  Brooks,  94  N.  Y.  71;  Van  Rensselaer 
V.  Van  Rensselaer,  113  N.  Y.  207,  213,  214,  21  N.  E.  75;  Jordan  v. 
Underbill,  91  App.  Div.  124,  128,  86  N.  Y.  Supp.  620.  Having  regard 
for  the  duties  assumed  by  the  Carnegie  Company  in  this  instance, 
Haight  V.  Haight  &  Freese  Co.,  supra,  is  singularly  apposite. 

I  conclude,  therefore,  that  plaintiff  is  entitled  to  judgment  for  the 
principal  of  its  debt  and  to  rank  as  an  ordinary  creditor  therefor. 

The  judgment  appealed  from  should  be  modified  accordingly  as  di- 
rected in  opinion,  and,  as  modified,  affirmed,  without  costs. 

LAUGHLIN  and  BOWLING,  JJ.,  concur. 

SCOTT,  J.  I  agree  with  the  conclusion  at  which  Mr.  Justice 
HOTCHKISS  has  arrived,  that  in  no  aspect  of  the  case  is  the  plaintiff 
entitled  to  a  preferential  lien  upon  the  assets  of  the  Carnegie  Trust 
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Company  now  in  the  hands  of  the  superintendent  of  banks  as  official 
liquidator.  This  conclusion,  however,  in  my  opinion,  renders  it  neces- 
sary to  reverse  the  present  judgment  in  toto  and  to  remit  the  plaintiff 
to  an  action  at  law.  Among  the  defenses  pleaded  by  the  defendants 
and  insisted  upon  at  the  trial  was  one  to  the  effect  that  plaintiff  had  an 
adequate  remedy  at  law.  That  plea  was  disregarded  by  the  trial  court, 
because  it  was  of  the  opinion  that  plaintiff  was  entitled  to  a  preferential . 
lien,  which,  if  established,  would  have  justified  an  appeal  to  equity. 
The  right  to  such  a  preference  being  now  denied,  the  jurisdiction  for 
an  adjudication  in  equity  has  disappeared,  and  the  defense  that  there 
is  an  adequate  remedy  at  law  is  established.  This  is  true  under  any 
theory  upon  which  plaintiff  can  sustain  its  claim  against  the  Carnegie 
Trust  Company.  The  plaintiff's  theory,  and  this  is  the  one  accepted  by 
my  Brother  HOTCHKISS,  is  that  the  money  of  the  Van  Norden 
Trust  Company,  predecessor  of  this  plaintiff,  was  received  by  the  Car- 
negie Trust  Company  upon  an  undertaking  to  apply  it  to  a  specific  pur- 
pose, to  wit,  the  purchase  of  certain  stocks,  but  that  it  never  used  the 
money  for  that  purpose.  Assuming  for  the  moment  that  the  money  did 
pass  from  the  Van  Norden  Trust  Company  to  the  Carnegie  Trust 
Company  as  the  money  of  the  first-named  company  I  am  unable  to  see 
that  any  technical  trust  relation  resulted.  That  could  result,  under  the 
cases  upon  which  plaintiff  relies,  only  if  the  Carnegie  Trust  Company 
accepted  the  money  upon  a  valid  agreement  to  apply  it  in  a  particular 
way.  One  is  not  to  be  made  a  trustee  except  by  his  own  act  or  consent, 
and  the  mere  fact  that  the  Van  Norden  Trust  Company  sent  the  money 
to  the  Carnegie  Trust  Company  to  be  used  in  a  particular  way  did  not 
of  itself  constitute  the  Carnegie  Trust  Company  a  trustee.  Something 
more  was  necessary,  to  wit,  the  agreement  of  the  Carnegie  Trust  Com- 
pany to  so  apply  the  money.  Of  such  an  agreement  I  see  no  evidence. 
Certainly  the  Carnegie  Trust  Company  did  not  formally  agree  by  any 
corporate  act.  No  officer  professed  to  consent  to  its  name,  unless  the 
letter  of  the  vice  president  be  accepted  as  such  an  undertaking.  That 
letter,  however,  was  not  signed  in  the  name  of  the  company,  nor  was 
the  company  in  any  way  referred  to  in  it.  As  to  the  authority  of  the 
vice  president  to  bind  the  company  to  any  such  agreement  I  shall  have 
something  to  say  later  in  this  opinion.  For  the  present  it  is  sufficient 
to  say  that,  even  assuming  that  the  Carnegie  Trust  Company  received 
the  money,  I  can  find  no  legal  evidence  that  it  assumed  any  obligation 
to  apply  it  in  any  particular  manner.  If  this  be  so,  the  proper  form  of 
action  in  which  to  recover  it  is  an  action  for  moneys  had  and  received. 
Such  an  action  is  triable  upon  the  law  side  of  the  court  before  a  jury. 
If  the  plaintiff  had  been  entitled,  as  it  claims  to  be,  to  impress  a  prefer- 
ential lien  upon  the  assets  of  the  Carnegie  Trust  Company,  a  suit  in 
equity  was  the  appropriate  remedy,  because  relief  was  sought  which 
could  not  have  been  obtained  at  law  by  a  mere  money  judgment,  and 
the  court,  acting  on  its  equity  side,  havin^r  taken  jurisdiction  for  one 
equitable  purpose,  would  retain  jurisdiction  for  all  purposes.  But, 
when  the  claim  upon  which  alone  a  resort  to  equity  is  justified  has  been 
disallowed,  the  right  to  recover  a  money  judgment  in  equity  in  an  ac- 
tion otherwise  triable  before  a  jury  is  lost.  Otherwise,  an  easy  method 
of  avoiding  a  jury  trial  would  be  provided,  for  any  plaintiff  having  a 
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mere  demand  for  a  money  judgment  could  avoid  a  jury  trial  by  assert- 
ing an  unfounded  claim  for  equitable  relief.  It  has  long  been  the  law 
that  this  may  not  be  done.  Bradley  v.  Aldrich,  40  N.  Y.  504,  100  Am. 
Dec.  528. 

If,  as  I  think  is  the  legal  result  of  the  evidence,  the  Carnegie  Trust 
Company  never  received  the  money  of  the  Van  Norden  Trust  Com- 
pany, because  the  checks  were  diverted  and  stolen  by  Cummins  while 
the  money  thereby  represented  was  still  the  property  of  the  Van  Norden 
Trust  Company  (People  v.  Cummins,  153  App.  Div.  93,  138  N.  Y. 
Supp.  517,  affirmed  209  N.  Y.  283,  103  N.  E.  169),  then  the  appropriate 
form  of  action  would  be  one  for  damages  for  the  conversion,  which  is 
clearly  an  action  cognizable  at  law. 

If  I  am  right  in  the  conclusion  that  the  judgment  appealed  from 
must  be  reversed  in  toto,  it  is  unnecessary  to  discuss  at  length  at  the 
present  time  the  fundamental  question  whether  or  not  the  plaintiff  has 
shown  any  enforceable  claim  against  the  Carnegie  Trust  Company.  As 
I  look  at  it,  the  money  of  the  Van  Norden  Trust  Company  never  be- 
came a  part  of  the  assets  of  the  Carnegie  Trust  Company  in  such  a 
manner  as  to  create  a  liability  by  the  latter  company  to  the  former.  It 
is  true  that  the  Carnegie  Trust  Company  collected  the  checks,  but  it  did 
so  for  account  of  Cummins,  and  thereby  assumed  an  oUigation  to  him. 
If  this  be  so,  plaintiff  cannot  recover  as  for  money  had  and  received, 
and  must  fall  back  upon  the  letter  signed  by  its  vice  president.  Smith, 
on  April  20, 1910,  upon  the  faith  of  which,  as  it  is  said,  the  Van  Norden 
Trust  Company  drew  and  forwarded  the  checks  to  the  Carnegie  Trust 
Company.  This  letter  does  not  purport  on  its  face  to  be  the  act  of  the 
Carnegie  Trust  Company.  It  is  not  signed  in  the  name  of  that  com- 
pany, and  that  company  is  not  named  in  it,  except  that  the  name  of  the 
company  and  the  roster  of  its  officers  is  printed  on  the  letter  head. 
The  signature  is  merely,  "R.  L,.  Smith,  Vice  President"  This  is  not 
equivalent  to  a  signature  by  the  corporation,  even  thpugh  it  may  be  said 
to  appear  inferentially  that  Smith  was  vice  president  of  the  Carnegie 
Trust  Company  and  intended  to  sign  the  letter  as  such.  Buffalo  Catho- 
lic Inst  V.  Bitter,  87  N.  Y.  250. 

Nor  does  the  letter  carry  anjr  presumption,  upon  which  the  Van 
Norden  Trust  Company  was  entitled  to  rely,  that  Smith  as  vice  presi- 
dent was  authorized  to  execute  the  agreement  on  the  part  of  the  Car- 
negie Trust  Company,  for  the  agreement  itself  is  neither  made  in  the 
name  of  the  company,  nor  does  it  bear  its  seal.  People's  Bank  v.  St 
Anthony's  R.  C.  Church,  109  N.  Y.  512,  17  N.  E.  408.  The  evidence 
is  very  clear  that  Mr.  Smith  was  never  in  fact  authorized  to  make  the 
agreement  in  behalf  of  the  Carnegie  Trust  Company.  If  the  stocks  had 
actually  been  bought,  it  would,  I  think,  be  well  within  the  corporate 
power  of  the  Carnegie  Trust  Company  to  hold  them  as  trustee  for  the 
Van  Norden  Trust  Company,  and  an  agreement  to  do  so,  signed  in  the 
name  of  the  company  by  any  general  officer,  would  doubtless  be  within 
the  apparent  scope  of  his  authority.  It  is  not  that  portion  of  the  agree- 
ment, however,  which  the  company  is  charged  with  breaching,  for  it 
never  came  into  possession  of  the  stock.  The  breach  with  which  it  is 
charged  is  that  it  did  not  buy  the  stocks  at  all;  and  this  part  of  the 
agreement  was  not  in  my  opinion,  within  the  apparent  scope  of  Mr. 
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Smith's  authority.  No  doubt  the  Carnegie  Trust  Company  might  have 
lawfully  undertaken  a  trust  which  would  involve  both  buying  stocks 
on  the  market  and  then  holding  them  in  trust ;  but  there  is  nothing  in 
the  case  which  would  justify  a  presumption  of  authority  in  the  vice 
president  to  so  agree,  in  face  of  the  established  want  of  actual  author- 
ity. As  was  said  by  this  court  in  a  case  afterwards  affirmed  by  the 
Court  of  Appeals : 

"'Parties  dealing  with  a  business  coriK)ratlon,  as  distinguished  from  reUgious 
and  other  corporations,  may  rely  upon  the  apparent  authority  of  the  officers ; 
*  •  ♦  but  In  the  absence  of  evidence  upon  which  estoppel  may  be  predi- 
cated, as  by  holding  out  as  authorized  or  a  coarse  of  dealing,  the  question 
in  all  cases  *  *  *  is  whether  the  contract  was  authorized,  and  where  it 
appears  that  it  was  not,  and  there  has  been  no  estoppel,  that  becomes  a  com- 
plete defense."  Gause  v.  Commonwealth  Trust  Co.,  124  App.  Dlv.  438,  451, 
108  N.  Y.  Supp.  1080,  1089,  affirmed  196  N.  Y.  134,  89  N.  £.  476,  24  U  R.  A. 
(N.  S.)  967. 

See,  also,  Davidge  v.  Guardian  Trust  Co.,  203  N.  Y.  331,  96  N.  E. 
751;  Jacobus  v.  Jamestown  Mantel  Co.,  211  N.  Y.  154,  105  N.  E.  210. 

It  is  clear  that,  if  plaintiff  can  recover  at  all,  it  must  be  on  the  ground 
of  estoppel,  for,  as  has  been  said,  the  money  sued  for  never  came  actu- 
ally into  the  hands  of  the  Carnegie  Company  as  the  property  of  the 
Van  Norden  Trust  Company,  having  been  diverted  into  Cummins' 
pockets.  The  Carn^e  Trust  Company  never  derived  the  benefit  from 
it,  and  Smith,  its  vice  president,  never  had  actual  authority  to  agree  on 
behalf  of  the  Carnegie  Company  to  take  the  money  and  use  it  to  buy 
stocks  in  the  open  market. 

Upon  the  ground  of  estoppel  it  would  seem  that  plaintiff  must  fall. 
It  nowhere  appears  that  the  Carnegie  Company  had  ever  engaged  in 
the  business  of  buying  stocks  for  others,  or  that  it  had  held  out  its  vice 
president,  Smith,  as  authorized  in  its  behalf  to  engage  to  transact  that 
business,  which  was  certainly  not  a  part  of  the  generally  understood 
business  of  the  trust  company. 

For  these  reasons,  I  am  of  opinion  that  the  judgment  must  be  re- 
versed, and  the  complaint  dismissed,  with  costs  to  appellants  in  all 
<»urts. 

INGRAHAM,  P.  J.  I  concur  with  Mr.  Justice  SCOTT  that  this 
judgment  should  be  reversed,  and  the  complaint  dismissed,  on  the 
ground  that  there  was  no  enforceable  contract  made  between  the 
Carnegie  Trust  Company  and  the  plaintiff,  and  no  money  of  the 
plaintiff  was  ever  received  by  the  Carnegie  Trust  Company.  The 
plaintiff,  at  the  time  of  the  transaction  in  question,  was  known  as  the 
Van  Norden  Trust  Company;  its  name  having  been  subsequently 
changed  to  the  Madison  Trust  Company.  At  all  the  times  in  which 
the  transaction  upon  which  this  claim  is  founded  took  place,  one 
William  J.  Cummins  was  a  director  and  a  member  of  the  Carnegie 
Trust  Company,  and  was  also  a  director  of  the  Van  Norden  Trust 
Company.  One  Van  Norden  had  been  the  president  of  the  Van 
Norden  Trust  Company,  but  had  resigned,  and  Watkins  Crockett 
had  been  elected  president  in  his  place.  Van  Norden  had  obtained 
loans  from  various  banking  corporations,  and  deposited  as  collateral 
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security  therefor  stock  of  the  Van  Norden  Trust  Company  and  two 
other  banks,  known  as  the  Twelfth  Ward  Bank  and  the  Nineteenth 
Ward  Bank,  which  also  seem  to  have  been  controlled  by  Cumrains 
and  his  associates.  These  loans  had  been  called,  and  it  seems  to 
have  been  assumed  by  Cummins  that,  if  the  loans  were  not  paid  and 
the  stock  of  these  institutions  were  sold,  it  would  in  some  way  injure 
the  standing  of  the  Van  Norden  Trust  Company.  With  all  this  the 
Carnegie  Trust  Company  had  nothing  to  do,  and  so  far  as  appears 
was  not  at  all  interested.  One  Reichman  was  president  of  the  Carne- 
gie Trust  Company,  and  also  a  director  in  the  Van  Norden  Trust  Com- 
pany. On  April  19,  1910,  there  was  a  meeting  of  the  directors  of 
the  Van  Norden  Trust  Company.  There  were  present  at  that  meet- 
ing Watkins  Crockett,  chairman.  Shoemaker,  Martin,  Jr.,  Mcllvaine, 
Cummins,  Condon,  Reichman,  Moore,  Jr.,  and  Baumann.  Cummins 
made  a  statement  at  that  meeting  that  he  had  requested  the  plaintiff 
trust  company  to  make  to  Mr.  Moore,  Mr.  Condon,  and  Mr.  Reichman 
unsecured  loans,  but  that  Mr.  Martin 'had  opposed  the  making  of  such 
loans,  and  they  had  now  abandoned  that  request ;  that  they  had  asked 
for  loans  because  they  had  learned  that  the  Van  Nordens,  father  and 
son,  had  various  loans  at  various  banking  institutions,  part  of  the  col- 
lateral of  which  loans  was  stock  of  the  Twelfth  Ward  Bank  and  the 
Nineteenth  Ward  Bank;  that  the  Van  Nordens  were  unable  to  pay 
the  loans,  which  were  being  called,  and  the  Van  Nordens  would  go 
into  bankruptcy;  that  their  bankruptcy  would  injuriously  affect  the 
Van  Norden  Trust  Company;  that  Cummins,  Condon,  Reichman, 
and  Moore  desired  to  purchase  from  the  Van  Nordens  these  stocks  of 
the  Twelfth  and  Nineteenth  Ward  Banks,  and  in  that  way  supply  the 
Van  Ndrdens  with  money  with  which  to  pay  these  loans  and  keep 
the  Van  Nordens  out  of  bankruptcy.  They  proposed  that  these  loans 
be  secured  loans,  to  be  accomplished  through  the  medium  of  a  trus- 
tee, and  that  a  paper  appointing  a  trustee  be  drawn ;  that  to  the  trus- 
tee be  paid  the  proceeds  of  these  loans  that  were  to  be  made,  and  that 
the  trustee  should,  out  of  the  proceeds  of  the  loan,  purchase  the 
stocks,  which  stocks  would  be  collateral  to  the  loan ;  that  they  pro- 
posed this  trustee  for  the  protection  of  the  Van  Norden  Trust  Com- 
pany. This  proposition  appears  to  have  been  approved  and  verified 
by  Reichman  and  other  directors.  There  was  then  a  discussion  as  to 
who  should  be  appointed  trustee.  Two  members  of  the  board  present 
declined  to  act  as  trustee,  and  further  discussion  resulted  in  the  passage 
of  the  following  resolution: 

"That  the  foUowlng  application  for  demand  loans  at  6  per  cent  are  hereby 
approved,  subject  to  the  approval  of  the  oflacers: 

Martin  J.  Condon $75,000 

J.  B.  Reichman 60,000 

Charles  A.  Moore,  Jr 60,000 

George  D.  Crabbs 60,000" 

Up  to  this  time  the  Carnegie  Trust  Company  had  had  nothing  to 
do  with  the  transaction.  Crockett,  who  had  been  vice  president  of 
the  Van  Norden  Trust  Company,  was  on  the  19th  of  April  elected 
president.  He  testified  that  on  the  21st  of  April  Arthur  Moore  and 
Cummins  came  up  to  the  trust  company  with  a  letter  and  two  notes. 
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the  Reichman  and  Moore  notes,  for  $60,000  each.  These  two  notes 
were  mentioned  in  the  resolution  to  which  attention  has  been  called,  and 
the  letter  which  they  presented  to  the  president  of  the  trust  company 
was  the  letter  upon  which  this  claim  is  based.  That  letter  was  address- 
ed to  Crockett,  as  president  of  the  Van  Norden  Trust  Company.  It 
acknowledged  receipt  from  the  Van  Norden  Trust  Company  of  $195,- 
000,  the  proceeds  of  the  following  notes :  two  of  $60,000,  and  one  of 
$75,000;  that  the  amount  was  to  be  used  by  "us*'  towards  the  pay- 
ment of  the  Carnegie  Trust  Company  stock  at  $175,  Nineteenth  Ward 
Bank  at  $250,  and  Twelfth  Ward  Bank  at  $11 ;  that: 

"We  agree  to  hold  In  trust  for  you,  or  any  trustees  named  by  you,  the  above 
collateral  as  paid  for  by  us  at  the  prices  mentioned  above.  Whatever  part 
of  the  above  amount  is  not  employed  in  the  purchase  of  the  above  stock  shaU 
be  subject  to  your  order  at  any  time. 

"Yours  truly,  B.  D.  Smith,  Vice  President" 

Crockett  says  that,  when  this  letter  and  notes  were  presented,  he 
told  Cummins  that  it  was  not  in  accordance  with  the  understanding 
of  the  meeting;  that  Cummins  said  that  it  was  the  understanding 
between  him  and  Mr.  Martin,  that  this  agreement  was  entered  into 
with  him  and  Mr.  Martin,  whereupon  Crockett  directed  the  cashier 
to  draw  these  checks.  He  put  the  checks  in  an  envelope  and  returned 
it  to  Mr.  Cummins.  The  following  day  a  note  of  Condon's  for  $75,- 
000  was  presented,  and  to  that  he  gave  a  check  for  that  amount. 
These  checks  were  drawn  to  the  order  of  the  Carnegie  Trust  Com- 
pany. 

Mr.  George  C.  Cummins,  a  brother  of  William  J.  Cummins,  was 
called  as  a  witness  by  the  defendant.  He  testified  that  he  was  an  as- 
sistant of  W.  J.  Cummins  in  his  personal  affairs  and  had  no  connec- 
tion with  the  Carnegie  Trust  Company;  that  he  dictated  this  letter 
of  Smith  to  the  plaintiff's  president;  that  he  dictated  it  after  a  con- 
versation with  Crockett  over  the  telephone;  that  Crockett  told  him  ' 
there  was  going  to  be  some  notes  sent  up,  and  that  Mr.  Martin  and 
he  had  talked  the  matter  over,  and  they  wanted  a  letter  written,  ad- 
dressed to  him  as  president  of  the  Van  Norden  Trust  Company,  and 
that  in  consequence  of  that  conversation  he  dictated  the  letter  in  ques- 
tion; that  after  he  dictated  it  he  took  it  to  Mr.  Smith,  who  signed 
it,  and  he  returned  to  his  office ;  that  after  he  dictated  the  letter,  and 
Smith  had  signed  it,  he  took  the  letter  and  the  Moore  and  Reichman 
notes,  and  went  to  the  Van  Norden  Trust  Company  to  see  Crockett; 
that  he  was  accompanied  by  Moore,  the  maker  of  one  of  the  notes; 
that  he  gave  this  envelope  to  Crockett,  who  took  the  papers  from  it 
and  shortly  after  brought  back  two  checks;  that  he  brought  the 
checks  back  to  Cummins'  office  and  delivered  the  checks  to  a  Mr. 
Ball. 

Smith,  who  signed  this  letter,  testified  that  he  was  vice  president 
of  the  Carnegie  Trust  Company;  that  he  signed  this  letter  addressed 
to  Crockett;  that  Cummins  brought  him  the  letter,  and  he  signed  it 
without  knowledge  of  its  contents,  and  did  not  see  the  letter  again 
until  January  '7,  1911;  that  he  could  not  say  whether  it  was  George 
Cummins  or  W.  J.  Cummings  who  brought  him  the  letter;   that  he 


Digitized  by  VjOOQ  iC 


536  152   NEW   YORK  SUPPLBMBNT  (Sup.  Ct. 

had  never  discussed  signing  the  letter  with  the  president  of  the  bank 
or  with  any  one  else;  that  the  matter  was  never  called  to  the  atten- 
tion of  the  board  of  directors  or  the  executive  committee;  that  he 
never  received  any  communication  or  letter  from  the  Van  Norden 
Trust  Company  in  any  way  relating  to  the  purchase  of  this  stock; 
that  he  si^ed  the  indorsement  on  the  back  of  these  three  checks,  two 
for  $60,000  and  one  for  $75,000,  on  the  instruction  of  Reichman, 
who  was  then  president  of  the  Carnegie  Trust  Company ;  that  when 
he  indorsed  the  check  Reichman  instructed  him  to  indorse  these  two 
checks  over  to  Charles  Arthur  Moore,  as  these  checks  represented 
the  proceeds  of  the  notes  that  should  have  gone  to  the  credit  of 
Charles  Arthur  Moore,  the  proceeds  of  his  individual  note,  and  this 
was  a  matter  that  Mr.  Moore,  Mr.  Condon,  Mr.  Cununins,  and  Mr. 
Reichman  had  arranged  with  the  uptown  banks;  that  he  then  in- 
dorsed them  over  to  the  account  of  Moore  on  this  instruction ;  that 
the  president  directed  him  to  indorse  the  $75,000  check  to  Cummins. 
The  checks  were  then  taken  by  Cummins  and  Moore,  deposited  to 
their  own  private  account  with  the  Carnegie  Trust  Company,  and 
they  appropriated  the  proceeds. 

Now  from  this  statement  it  seems  to  me  perfectly  plain  that  the 
Carnegie  Trust  Company  had  nothing  to  do  with  this  transaction; 
that  it  was  an  individual  transaction  between  Cummins,  Moore,  and 
Reichman,  and  the  Van  Norden  Trust  Company ;  that  no  agreement 
was  ever  made  by  the  Carnegie  Trust  Company  to  act  as  trustee  for 
the  Van  Norden  Trust  Company;  and  that  the  Carnegie  Trust  Com- 
pany never  actually  received  the  money  represented  by  these  checks. 
The  checks  themselves  and  the  money  that  they  represented  were  sim- 
ply stolen  from  the  Van  Norden  Trust  Company  before  they  ever 
reached  the  Carnegie  Trust  Company.  Of  course,  the  real  fact  is 
that  Cummins  dominated  both  trust  companies,  and  this  was  a  device 
of  his  to  steal  this  money,  in  which  he  was  successful.  He  had  no 
power  to  make  any  contract  on  behalf  of  the  Carnegie  Trust  Com- 
pany, or  to  bind  it  by  any  agreement  to  act  as  trustee  or  in  any  other 
capacity.  The  officers  of  both  companies  seem  to  have  been  his  will- 
ing tools  to  aid  him  in  stealing  this  money,  and  nothing  in  this  trans- 
action justifies  a  judgment  in  favor  of  the  Van  Norden  Trust  Com- 
pany against  the  Carnegie  Trust  Company  either  as  for  money  had 
and  received — for  it  received  no  money — or  under  any  agreement  or 
trust. 

I  think,  therefore,  that  there  was  no  cause  of  action  of  any  kind 
proved  against  the  Carnegie  Trust  Company;  that  no  trust  relation 
of  any  kind  was  established ;  that  no  liability  existed ;  and  I  there- 
fore concur  in  the  reversal  of  this  judgment  and  the  dismissal  of  the 
complaint. 

The  findings  of  fact  and  conclusions  of  law  should  therefore  be 
reversed,  and  findings  prepared  in  accordance  with  the  views  herein- 
before expressed. 


Digitized  by  VjOOQ  iC 


Sur.  Ct.)  IN  BE  bpooneb's  will  63T 

McGRATH  ▼.  CARNEGIE  TRUST  00.  et  al.    (No.  6637.) 
(Supreme  Court,  Appellate  Dlyiaion,  First  Department    March  26,  1915.) 

Appeal  from  Special  Term,  New  Tork  County. 

Action  by  John  M.  McGrath  against  the  Carnegie  Trust  CJompany  and  George 
C.  Van  Tuyl,  Jr.,  as  Superintendent,  etc.  From  a  Judgment  for  plaintllf,  de- 
.  fendants  appeal.    Modified  and  affirmed. 

Argued  before  INGRAHAM,  P.  J.,  and  LAUGHLIN,  SCOTT,  DOWLING. 
and  HOTCHBasS,  JJ. 

Joseph  A.  Kellogg,  of  Glens  Falls,  for  appellants. 
Tompkins  Mcllvaine,  of  New  York  City,  for  respondent. 

HOTCHKISS,  J.  Some  time  after  the  Carnegie  Trust  Company  failed,  the 
Nineteenth  Ward  Bank  became  financially  involved  and  borrowed  a  large 
amount  of  money  from  one  Phlpps,  and  as  collateral  security  gave  to  him  the 
notes  it  had  received  from  Moore  and  the  Manufacturers'  &  Merchants'  Se- 
curity Company,  aggregating  $140,0(X),  and  which  notes  are  more  particularly 
referred  to  in  the  opinion  in  the  case  of  Madison  Trust  Co.  v.  Same  Appel- 
lants, 152  N.  T.  Supp.  517.  Subsequently  Phipps  transferred  the  notes  to  the 
plaintiff.  Although  both  of  the  foregoing  transfers  are  attacked  on  this  ap- 
peal, and,  as  well,  the  right  of  both  Phipps  and  the  plaintiff  to  succeed  to 
the  equities  of  the  bank  arising  out  of  the  trust  letter  signed  by  Smith,  vice 
president  of  the  Carnegie  Company,  I  am  satisfied  that  this  attack  is  jus- 
tified neither  in  fact  nor  in  law,  and  that  the  plaintiff  has  succeeded  to  all 
the  rights  of  the  bank  with  respect  to  the  trust,  which,  for  the  reasons  given 
in  my  opinion  in  the  Case  of  the  Madison  Trust  Co.,  I  hold  to  have  been  es- 
tablished by  the  letter.  All  other  questions  involved  herein  have  been  dis- 
posed of  In  the  Madison  Trust  Co.  Case. 

The  judgment  should  accordingly  be  modified,  so  as  to  allow  plaintiff  to 
recover  the  amount  of  his  debt  as  a  simple  creditor,  and,  as  so  modified,  af- 
firmed, without  costs. 

LAUGHLIN  and  DOWLING,  JJ.,  concur. 

SCOTT,  J.  For  the  reasons  stated  at  length  In  Madison  Trust  Co.  ▼.  Car- 
negie Trust  Co.  et  al.,  152  N.  -X.  Supp.  517,  decided  herewith,  I  am  of  opinion 
that  the  judgment  appealed  from  should  be  reversed,  and  the  complaint  dis- 
missed, with  costs  to  appellants  in  all  courts. 

INGRAHAM,  P.  J.,  concurs. 

(89  Misc.  Rep.  30) 

In  re  SPOONBR'S  WILL. 

(Surrogate's  Court,  Bronx  County.     January,  1915.) 

1.  Wills  ^=»303 — Prouate — Witnesses. 

Under  Code  Civ.  Proc.  §  2612,  relative  to  proof  of  wills,  the  fact  that 
the  witnesses  to  a  will  contradict  each  other  does  not  require  that  probate 
be  refused,  especially  wbere  they  have  signed  an  attestation  clause  re- 
citing a  full  compliance  with  the  statute. 

[Ed.  Note. — For  other  cases,  see  Wills,  Cent  Dig.  ff  711-723;  Dee. 
Dig.  «=:d303.] 

2.  Wills  ^=»163 — Contest — Undue  iNrLUENCs — ^Bubdkn  of  Pboof. 

In  a  will  contest,  the  burden  of  proving  that  the  will  was  procured  by 
undue  influence  rests  on  the  party  who  raises  such  issue. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent  Dig.  8{  388-402;  Dec.  Dig. 
e=»163.] 

^=9For  oth«r  cases  see  lame  topic  A  KET-NTJMBBR  in  all  Key-Numbered  Digeeta  ft  Indexes 
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8,  Wills  ^=s»155 — UNDmc  Influence — ^What  Constitutes. 

That  testatrix  was  influenced  by  affection  and  fcratitude  to  bequeath 
her  property  to  her  son,  who  sided  with  her  in  differences  existing  be- 
tween her  and  her  husband,  did  not  constitute  undue  influence. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent  Dig.  ii  375-381;  Dec.  Dig. 
^=»155.] 

4.  Wills  «=»155 — 'TJndue  Influewce.** 

Before  the  Influence  exercised  over  testatrix  constitutes  "undue  In- 
fluence," it  must  be  such  as  to  destroy  her  free  agency  or  suppress  her 
independent  volition,  and  must  substitute  for  her  will  the  will  of  another, 
so  that  the  instrument  no  longer  expresses  her  wishes. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent  Dig.  If  37&-381;  Dec. 
Dig.  ^=s>156. 

For  other  deflnltlons,  see  Words  and  Phrases,  First  and  Second  Series, 
Undue  Influence.] 

5»  Wills  ^s>166  —  Undue  Influbnoe  —  Oppobtunitt  fob  Exkbcmb  —  Pbe- 

SUlfPTION^ 

That  testatrix's  son,  to  whom  she  bequeathed  her  property,  was  living 
with  her,  was  no  proof  that  the  wlU  was  procured  by  undue  Influence; 
opportunity  not  of  itself  Justifying  the  conclusion  that  it  was  availed  of. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent  Dig.  §§  421-437 ;  Dec.  Dig. 
«s»166.] 

6.  Witnesses  ^=>202  —  Competenot  —  Attobnkt  —  Subscbibinq  Witness  to 
Will. 

In  a  will  contest,  an  attorney,  whom  testatrix  had  made  a  subscribing 
witness  to  the  will,  was  competent  to  testify  to  all  the  circumstances  at- 
tending its  execution. 

[Ed.  Note.— For  other  cases,  see  Wltnewes,  Cent  Dig.  H  756,  767;  Dec 
Dig.  €=»202.] 

Proceedings  on  the  probate  of  the  contested  will  of  Martlia  Spoon- 
er,  deceased.    Probate  decreed. 

See,  also,  87  Misc.  Rep.  170,  150  N.  Y.  Supp.  136. 

George  B.  Class,  of  New  York  City,  for  proponent. 
William  R.  Spooner,  of  New  York  City,  pro  se. 

SCHULZ,  S.  The  decedent  died  on  the  12th  day  of  March,  1914, 
leaving  her  surviving  her  husband  and  three  sons  all  of  full  age.  Her 
alleged  will  bears  date  the  24th  day  of  March,  1913,  and  contains  pro- 
visions giving,  devising,  and  bequeathing  all  of  her  property  to  one 
of  her  sons,  who  is  also  named  as  executor.  The  surviving  husband 
and  one  of  the  surviving  sons  filed  an  answer,  containing  the  usual  ob- 
jections, of  which  those  to  the  effect  that  the  alleged  will  was  not  exe- 
cuted in  conformity  with  the  statute,  that  the  testatrix  was  not  of  sound 
mind,  and  that  the  execution  of  the  document  was  procured  by  unlaw- 
ful and  undue  influence  and  coercion,  were  urged  upon  the  hearings. 
The  three  attesting  witnesses  were  the  attorney  who  drew  it,  a  stenog- 
rapher in  his  office,  and  the  wife  of  one  of  the  surviving  sons  of  the  tes- 
tatrix, being  the  son  who  now  is  one  of  the  contestants.  The  alleged 
will  has  a  full  attestation  clause  attached,  and  the  signatures  of  the 
three  attesting  witnesses  appear  beneath  the  same. 

The  testimony  of  two  of  the  witnesses,  to  wit,  the  attorney  and  his 

^soFor  oU&er  cmm  m*  aame  topic  A  KBY-NUMBBR  In  all  Key-Numbered  DigeeU  ft  Indexe* 
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Stenographer,  would  lead  to  the  conclusion  that  the  statutory  require- 
ments as  to  execution  were  fully  complied  with,  while  that  of  the  other 
witness,  the  wife  of  the  contestant,  would  tend  to  show  that  there 
were  serious  omissions,  and  that  the  steps  as  recited  by  the  attestation 
clause  which  she  signed  were  not  taken.  As  against  the  testimony  of  the 
other  two  witnesses,  who  substantially  agree,  and  which  I  can  find  no 
reason  for  doubting,  I  cannot  give  much  weight  to  the  testimony^ 
of  the  other  witness,  keeping  in  mind  her  admissions  to  the  effect  that 
she  and  the  testatrix  were  both  present  in  the  attorney's  office  when 
she  (the  witness)  signed,  that  the  signature  to  the  attestation  clause, 
which  purports  to  be  her  signature,  is  in  fact  her  signature,  and  that 
she  is  the  wife  of  the  contesting  son. 

[  1  ]  The  fact  that  she  contradicts  the  other  two  witnesses  is  not  of 
itself  a  ground  for  refusing  to  admit  this  document  to  probate.  The 
surrogate  is  not  bound  to  refuse  probate  because  one  of  the  witnesses 
testifies  in  contradiction  to  the  other  and  against  the  document.  Code 
Civ.  Proc.  §  2612;  Trustees  of  Auburn  Seminary  v.  Calhoun,  25  N. 
Y.  422;  Rugg  v.  Rugg,  83  N.  Y.  592;  Matter  of  Pepoon,  91  N.  Y. 
255  ;  Matter  of  Cottrell,  95  N.  Y.  329;  Matter  of  Bemsee,  141  N.  Y. 
389,  36  N.  E.  314;  Matter  of  Marley,  140  App.  Div.  823,  125  N.  Y. 
Supp.  886;  Matter  of  Graham,  9  N.  Y.  Supp.  122 ;  ^  Matter  of  Merriam, 
16  N-  Y.  Supp.  738;  2  Matter  of  Seymour,  76  Misc.  Rep.  371,  136 
N.  Y.  Supp.  942.  An  attorney  prepared  and  was  present  at  the  time 
of  the  execution  of  the  instrument,  and  this  would  seem  to  raise  a  pre- 
sumption of  fact  that  the  statutory  requirements  were  fulfilled  (Matter 
of  Kindberg,  207  N.  Y.  220,  100  N.  E.  789) ;  but  even  without  that  pre- 
sumption I  am  satisfied  from  the  testimony  produced  before  me  that  all 
of  the  formal  statutory  requirements  were  fully  complied  with  in  the 
execution  of  the  propounded  document. 

[2]  This  leaves  but  two  other  questions  to  be  determined :  Was  the 
testatrix  of  sound  mind  ?  and,  if  so,  was  the  execution  of  the  paper 
procured  by  the  exercise  of  undue  influence  and  coercion  ?  A  number 
of  hearings  were  had  in  this  matter,  and  a  large  amount  of  testimony 
was  taken.  It  will  serve  no  useful  purpose  to  analyze  the  same  in  this 
opinion.  Suffice  it  to  say  that  I  am  convinced  that  upon  the  day  when 
this  alleged  document  was  executed  by  her  the  decedent  was  of  sound 
mind,  memory,  and  understanding,  and  not  for  any  other  reason  in- 
competent to  make  a  will. 

On  the  question  of  undue  influence  it  appears  that  the  disposition 
made  in  the  alleged  will  is  not  an  unnatural  one,  under  all  the  circtun- 
stances.  The  testatrix  in  the  document  itself  explains  why  she  prefer- 
red the  son  in  question,  over  her  other  children.  She  says  that  in  mak- 
ing the  testamentary  provision  in  favor  of  her  son  to  the  exclusion  of 
her  other  children  she  did  so  "in  the  thought  of  his  physical  infirmity 
and  of  his  being  in  consequence  in  greater  need"  of  her  estate  than  any 
of  her  other  children.    This  son  is  suffering  from  a  physical  infirmity, 

1  Reported  In  full  In  the  New  York  Supplement ;  reported  as  a  memorandum 
decision  without  opinion  in  56  Hun,  640. 

2  Reported  in  full  in  the  New  York  Supplement;  reported  as  a  memoran- 
dum de^atOD  without  opinion  in  62  Hun,  621. 
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and  it  was  natural  that  the  mother,  in  considering  the  possible  dispo- 
sition of  her  property  among  her  children,  all  of  whom  were  grown 
up,  and  all  of  whom  were  no  doubt  dear  to  her,  should  desire,  in  so 
far  as  she  could  do  so,  to  help  the  son  whose  deformity  made  it  more 
difficult  for  him  to  provide  for  himself,  and  hence  prefer  him  over  her 
other  children. 

[3]  There  are  also  present  circumstances  which  explain  the  failure 
of  the  decedent  to  make  her  husband  a  beneficiary.  The  relations  be- 
tween husband  and  wife,  as  appears  from  the  testimony,  were  not 
pleasant.  It  is  not  for  this  court  to  decide  upon  whom  the  fault  for 
this  condition  rested.  The  fact  is  that  it  did  exist,  and  that  at  the 
time  when  the  document  was  executed  it  had  become  such  that  legal 
proceedings  between  the  decedent  and  her  husband  were  pending  or 
were  in  contemplation.  In  the  differences  existing  between  husband 
and  wife,  the  son  who  is  the  beneficiary  under  this  alleged  will  sided 
with  his  mother,  the  decedent,  and  for  a  time  prior  to  her  death  re- 
sided with  her.  It  was  natural  that  this  should  endear  him  still  more 
to  the  decedent,  and  that,  as  a  result  of  his  faithfulness  to  her,  her 
affection  for  him  was  increased,  and  her  feelings  of  gratitude  toward 
him  aroused.  But  the  influence  of  affection  and  gratitude  upon  her 
does  not  constitute  undue  influence,  because  if  a  document  whose  pro- 
visions are  brought  about  by  feelings  of  gratitude,  affection,  or  pity 
were  for  that  reason  void  as  a  last  will  and  testament,  few  testamentary 
dispositions  could  be  given  validity.  Children's  Aid  Society  v.  Lov- 
eridge,  70  N.  Y.  387;  Matter  of  Mondorf,  110  N.  Y.  450,  18  N.  E. 
256. 

[4]  The  influence  exercised  over  a  testatrix,  before  it  can  be  said 
to  be  tmdue  influence,  must  be  such  as  destroys  iher  free  agency,  as  sup- 
presses her  independent  volition,  and  substitutes  for  her  will  the  will  of 
another,  so  that  the  instrument  no  longer  expresses  the  wishes  and 
desires  of  the  alleged  testatrix,  but  rather  the  wishes  and  desires  of 
another  person ;  it  must  amount  to  coercion.  Van  Ness  v.  Van  Ness, 
78  Misc.  Rep.  592,  139  N.  Y.  Supp.  485,  and  cases  cited. 

[B]  Nor  can  I  assume  that  there  was  undue  influence  used  because 
the  son  living  with  the  decedent  may  for  that  reason  have  had  an 
opportunity  to  exercise  it.  Opportunity  of  itself  does  not  justify  the 
conclusion  that  the  opportunity  was  availed  of.  Cudney  v.  Cudney, 
68  N.  Y.  148;  Post  v.  Mason,  91  N.  Y.  539,  43  Am.  Rep.  689.  Undue 
influence  should  not  be  presumed,  and  while  it  is  true  that  it  is  not 
often  the  subject  of  direct  proof,  it  must  nevertheless  be  the  subject  of 
proof,  or  there  must  at  lejast  be  evidence  from  which  its  existence  may 
be  reasonably  inferred.  Loder  v.  Whelpley,  111  N.  Y.  239,  18  N.  E. 
874;  Matter  of  Richardson,  137  App.  Div.  103,*  122  N.  Y.  Supp.  83; 
Matter  of  Campbell,  136  N.  Y.  Supp.  1086.  In  this  matter  there  is 
no  evidence  which  in  my  opinion  would  justify  a  finding  that  undue 
influence  or  coercion  was  exercised;  certainly  the  contestants  have 
failed  to  sustain  the  burden  of  proof  upon  this  issue  which  under  Mat- 
ter of  Kindberg,  supra,  is  upon  them. 

[B]  In  the  course  of  the  trial  the  proponent  called  as  a  witness  the 
attorney  of  the  decedent,  who  was  an  attesting  witness  to  the  alleged 
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will,  and  questioned  him  as  to  conversations  which  he  had  with  the  de- 
cedent priof  to.  the  day  when  the  alleged  will  was  made,  and  which  it 
appears  were  professional  communications.  The  court  admitted  this 
testimony  on  the  theory  that,  by  making  her  attorney  an  attesting  wit- 
ness to  the  will,  the  objections  which  otherwise  could  have  been  raised 
to  ^he  same  were  waived.  Since  the  submission  of  the  matter,  the 
court  is  confirmed  in  the  opinion  that  the  attorney,  having  been  made  a 
subscribing  witness,  can  testify  to  all  the  circumstances  attending  the 
execution  of  the  instrument.  Matter  of  Cunnion,  201  N.  Y.  123,  94  N. 
E.  648,  Ann.  Cas.  1912A,  834.  There  is  a  question,  however,  whether 
the  attorney  can  testify  to  professional  communications  had  with  the 
decedent  while  acting  as  her  attorney,  and  which  do  not  relate  to  the 
alleged  will.  Matter  of  Bedlow,  67  Hun,  408,  22  N.  Y.  Supp.  290.  I 
think  the  question  is  one  that  is  open  to  discussion,  because  it  might 
very  well  be  that  testimony  as  to  professional  communications  between 
the  attorney  and  the  decedent  regarding  other  matters  than  the  ex- 
ecution of  the  alleged  will  itself,  which  in  no  wise  tends  to  disgrace 
her,  and  which  throws  light  upon  her  relations  with  one  of  the  con- 
testants, might  have  an  important  bearing  upon  the  mental  capacity  of 
the  alleged  testatrix  and  her  state  of  mind  toward  the  contestant  in 
question,  and  it  might  be  argued  that,  by  making  her  attorney  an  attest- 
ing witness,  the  alleged  testatrix  intended  that  he  should  testify  to  any 
facts  within  his  knowledge  which  would  sustain  her  testamentary  dis- 
position. As  the  question,  however,  is  a  close  one,  and  as  there  is  so 
much  evidence  in  this  case  which  in  my  opinion  justifies  the  conclu- 
sions I  have  reached  without  considering  the  testimony  of  the  attorney 
referred  to,  I  have  disregarded  his  testimony  as  to  all  professional  com- 
munications with  the  decedent  prior  to  the  day  on  which  the  alleged 
will  was  made. 

If  I  am  correct  in  my  conclusions,  it  follows  that  the  propounded 
document  must  be  admitted  to  probate  as  the  last  will  and  testament  of 
the  decedent. 

Probate  decreed. 
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<89  Bfisc.  Bep.  41) 

In  re  BBINCKMANN*S  ESTATBL 

(Surrogate's  Court,  Bronx  County.    January,  1915.) 

1.  EXECUTOBS  AND  Administbatobs  ^=»17— Lettebs  OF  Administbatiow — ^Who 

ENTTrUSD— DlSCBBTION.  • 

The  surrogate,  on  proper  application,  has  no  discretion  but  to  grant  let- 
ters of  administration  on  the  goods,  chattels,  and  credits  of  a  decedent, 
to  the  persons  entitled  thereto,  who  are  competent  and  willing  to  serve, 
in  the  order  provided  by  Code  Civ.  Proc.  |  2588. 

[Ed.  Note. — For  other  cases,  see  Executors  and  Administrators,  Cent. 
Dig.  §§  43*4$9;   Dec.  Dig.  «s»17.] 

2.  EXECUTOBS    AND    ADMINISTBATOBS    <=»18  —  LETTBBS    07    ADiaNISTBATION  — 

Who  Entttlbd — "Impbovidenob." 

That  a  petitioner  for  letters  of  administration  on  the  estate  of  his 
brother  owed  money  to  the  estate,  and  had  lost  money  in  real  estate  in- 
vestments, did  not  show  that  he  was  incompetent. by  reason  of  improvi- 
dence, within  Code  Civ.  Proc.  §  2564,  subd.  5,  providing  that  no  person 
shall  serve  as  administrator  who  is  incompetent  by  reason  of  improvi- 
dence; the  term  "improvidence*'  meaning  something  more  than  that 
charged  against  petitioner,  and  referring  to  habits  of  mind  and  conduct 
which  become  part  of  the  man  and  render  him  generally  and  under  all 
circumstances  unfit  for  the  trust. 

[Ed.  Note. — ^For  other  cases,  see  Executors  and  Administrators,  Cent. 
Dig.  II  60-77;    Dec.  Dig.  «=»18. 

For  other  definitions,  see  Words  and  Phrases,  First  and  Second  Series, 
Improvidence.] 

Application  for  letters  of  administration  on  the  goods,  etc.,  of  Au- 
gust Brinckmann,  deceased.     Application  granted. 

Harold  C.  Knoeppel,  of  New  York  City,  for  petitioner. 
W.  Stebbins  Smith,  of  New  York  City,  for  respondent. 

SCHULZ,  S.  This  is  an  application  for  letters  of  administration 
upon  the  goods,  etc.,  of  the  decedent,  made  by  the  latter*s  brother.  The 
decedent  left  him  surviving,  as  only  heirs  at  law  and  next  of  kin,  the 
petitioner  and  a  sister.  The  sister  having  indicated  that  she  desired 
notice  of  any  application  for  letters,  the  surrogate,  exercising  the  dis- 
cretion vested  in  him  (Code  Civ.  Proc.  §  2590),  directed  the  issuance 
of  a  citation  to  her  upon  this  application ;  and  the  sister,  upon  the  re- 
turn of  the  citation,  filed  objections  to  the  petitioner's  appointment, 
upon  the  ground  that  the  petitioner  is  improvident. 

The  allegations  of  fact  in  the  objections  apparently  made  on  knowl- 
edge, and  upon  which  the  surrogate  would  have  to  base  a  findmg  of 
incompetency  to  justify  a  denial  of  the  application  are:  That  the  peti- 
tioner borrowed  large  sums  of  money  from  the  decedent,  and  secured 
the  same  by  second  mortgages,  and  that  the  liens  of  the  said  second 
mortgages  upon  the  real  estate  therein  described  were  thereafter  de- 
stroyed by  the  foreclosure  of  first  mortgages  on  the  property.  This 
fact  is  not  denied  by  the  petitioner.  Another  allegation  is  that  the 
petitioner  has  not  been  in  business,  except  in  a  small  stationery  busi- 
ness, and  this  the  petitioner  denies.     The  remaining  allegations  are 
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to  the  effect  that  the  petitioner  has  judgments  against  him,  and  ob- 
tained a  loan  of  $100  from  the  decedent.  The  petitioner  admits  the 
loan,  and  that  he  had  judgments  against  him,  but  alleges  that  there  are 
none  unpaid,  except  those  arising  through  the  foreclosure  of  the  mort- 
gages on  his  real  estate,  and  which  are  deficiency  judgments.  It  would 
appear  that  the  personal  estate  of  the  decedent  amounts  to  about 
$15,000,  and  that  his  real  estate  consists  of  one  parcel,  of  the  assessed 
value  of  $53,000,  not  incumbered.  The  petitioner  and  the  respondent 
are  entitled  to  this  property,  share  and  share  alike. 

[  1  ]  Both  the  petitioner  and  the  respondent  are  advanced  in  years, 
and  it  is  to  be  regretted  that  a  misunderstanding  should  exist  between 
them.  The  surrogate  suggested  as  a  compromise  that,  on  consent,  let- 
ters might  be  issued  to  both ;  but  no  agreement  to  that  effect  could 
be  brought  about,  and  the  petitioner  now  insists  upon  his  appointment 
as  a  matter  of  right,  and  his  counsel  withdraws  the  consent  which  he 
intimates  he  was  willing  to  give  to  the  appointment  of  both  parties. 
The  surrogate  has  absolutely  no  discretion  in  the  matter,  assuming  that 
the  petitioner  is  competent  to  act.  Coope  v.  Lowerre,  1  Barb.  Ch.  45 ; 
Matter  of  Campbell,  192  N.  Y.  312,  316,  319,  85  N.  E.  392,  18  L.  R. 
A.  (N.  S.)  606.  The  right  to  letters  of  administration  is  statutory,  and 
the  surrogate  derives  his  right  to  appoint  from  the  statute,  and  that 
only.  His  own  personal  preferences,  if  he  have  any,  should  play  no 
part  in  the  matter.  Section  2588  of  the  Code  of  Civil  Procedure  pro- 
vides that: 

''Administration  in  case  of  intestacy  must  be  granted  to  the  persona  entitled 
to  take  or  share  in  the  personal  property,  who  are  competent  and  will  accept 
the  same,  in  the  following  order:  ♦  *  ♦  (6)  To  the  brothers.  (7)  To  the 
sisters." 

It  will  be  noted  that  this  section  uses  the  words  "must  be  granted." 
The  brother  by  his  petition  indicates  his  willingness  to  accept  the  let- 
ters, and  insists  upon  his  right  to  them,  and  hence  the  letters  must  be 
issued  to  him,  because  in  the  order  of  priority  brothers  precede  sisters, 
unless  the  surrogate  can  find  that,  under  the  facts  alleged,  some  power 
is  conferred  by  statute  authorizing  him  to  refuse  the  same  to  the  peti- 
tioner and  to  grant  the  same  to  the  respondent. 

[2]   Section  2564  of  the  Code  of  Civil  Procedure  provides  that  no 

person  is  competent  to  serve  as  an  administrator  who  is  : 

"(5)  Incompetent  to  execute  the  duties  of  such  Trust  by  reason  of  *  *  * 
improvidence.    ♦    ♦     ♦ »» 

It  follows  that  before  the  surrogate  may  refuse  to  issue  these  let- 
ters to  the  petitioner  he  must  find  from  the  objections  in  the  matter, 
assuming  that  the  allegations  of  fact  therein  contained  are  all  true,  suf- 
ficient to  base  a  finding  that  this  petitioner  is  improvident.  The  court 
should  hesitate  before  denying  to  a  petitioner  that  which  is  his  ab- 
solute right,  upon  the  ground  that  he  is  incompetent  by  reason  of  im- 
providence. Improvidence  means  something  more  than  that  which  is 
charged  against  this  petitioner. 

An  examination  of  the  cases  in  which  the  matter  of  improvidence 
was  under  consideration  I  think  clearly  shows  this.  In  Emerson  v. 
Bowers.  14  N.  Y.  449,  454,  the  court  says : 
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"The  words  with  which  the  term  [improvidence]  is  associated,  ^  at  some  lenp 
ness,*  *want  of  understanding,'  are  of  some  importance  In  arriving  a^ble  weight 
construction.     The  term  [improvidence]  evidently  refers  ta  habits  ^  ^f  imp^O^ 
and  conduct  which  become  a  part  of  the  man,  and  render  him  genei  .  .      ;^-pif    ] 
under  all  ordinary  circumstances,  unfit  for  the  trust  or  employment fljnwon  iibcn, 
tlon."  2  ruk  with  re; 

jased  on  the  ps 

In  Coope  V.  Lowerre,  supra,  the  court  in  considering  the  ma,5^jj^^  {qj.  h( 
the  following  language  (1  Barb.  Ch.  47) :  '^j^  y  lx)wei 

"The  improvidence  which  the  framers  of  the  Revised  Statutes  hai  yuAWoa  of  the  i 
templatlon,  as  a  ground  of  exclusion,  is  that  want  of  care  or  foresig*  ,  Au^jj^tlon  of 
management  of  property  which  would  be  likely  to  render  the  ©state. .    ^^n 
fects  of  the  Intestate  unsafe,  and  Uable  to  be  lost  or  diminished  in  "™" 
Improvidence,  in  case  administration  thereof  should  be  committed   ,,  .  ,       ,«  ^ 
Improvident  person."  -JiiOi  the  aliej 

a  arc  true,  I  d 

In  Matter  of  Manley,  12  Misc.  Rep.  472,  34  N.  Y.  Supp.  iiapelcnt  in  la^ 
court,  citing  Matter  of  Shilton's  Estate,  1  Tuck.  73,  says :  :;  ire  theref oi 

"Improvidence  and  lacl£  of  understanding,  in  order  to  disquaiiM  No  costs  S 
amount  to  a  lack  of  intelligence."  :id  at  $15,00C 

mt      r        1        1  ..  ,       ..         .  .  .     ,-     ;athe  amount 

The  fact  that  the  petitioner  lost  his  real  estate,  of  itself,  d  ^jpyQJ  ^^  ^Q^ 

appeal  to  me  as  proof  of  improvidence,  and  the  fact  that  he  hc^^ 
money  from  his  brother  also  fails  to  convince  me  that  I  w« 
justified  in  concluding  that  he  is  improvident.     I  think  that  = 

the  matters  with  which  he  is  charged  may  have  been  the  tq 
misfortune,  instead  of  being  caused  by  improvidence,  as  defi  In  n 

the  cases  from  which  quotations  appear  above.     Nor  am  I 
opinion  that  indebtedness  to  the  decedent  at  the  time  of  his^^*"  Court, 
especially  under  the  circumstances  of  this  matter,  is  of   itst^^. 
evidence  of  improvidence.  ^KiamAwi 

The  respondent  in  his  brief  refers  to  Matter  of  Ferguson,  4ithe  terms  of 
Rep.  465,  84  N.  Y.  Supp.  1102;  but  in  my  opinion  Matter  of  -^i beneficiary 
son  is  not  controlling  on  this  application.  In  that  matter  appli^  the  coll 
was  made  for  the  issuance  of  letters  of  administration  with  tli^  ^  ^^  ^^ 
annexed  by  a  person  whose  share  in  the  residue  of  the  estav  ^  ^^^  ^' 
directed  by  the  will  to  be  kept  in  trust  for  him  during  the  resij! « 
his  life,  and  the  court,  after  holding  that  such  a  person  is  no^j^^®^^^^^ 
tied  to  a  preference  in  the  administration  of  an  estate  with  thfire  tmgt  arl*; 
annexed  as  being  a  residuary  legatee,  further  held  that,  even^'beieiie  cai 
was  so  entitled,  he  was' not  a  proper  person  to  receive  the^^^^lings 
on  the  ground  that  he  was  improvident.  It  appeared,  howeV^J^]*^^^^  i 
that  matter,  that  the  petitioner  had  not  made  a  success  of  ^ih-^^' 
ness  life;  that  he  had  been  engaged  in  various  occupations  ^  ^  ^ 
for  a  part  of  the  time  had  been  acting  as  clerk  at  a  moderate  sr^-w 
that  he  had  been  unable  to  support  his  family;  that  the  si  o^hoh.^*'*^"' 
of  his  children  had  been  largely  due  to  the  assistance  of  rela^ry' trust 
that  he  had  been  almost  continually  borrowing  money  in  .^'^^Hary,  a 
amounts  from  his  brother ;  and  that  the  testatrix  in  her  will  st'^^  ^stat 
that  she  did  not  regard  him  as  a  person  of  sufficient  ability  to;^^^^^^^^ 
charge  of  his  own  property,  and  consequently  left  it  in  trus-l  ihe  ^^^ 
him,  and  had  not  named  him  as  an  executor  of  her  will,  bui-*^.  that  th. 
named  his  brother  as  such  executor,  to  which  latter  facts  the  lev^:^J^com 

T     "l"^  topic 
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og-ate  referred  at  some  length  in  his  opinion  and  to  which  he  no 
>t  gave  considerable  weight  in  deciding  that  the  petitioner  was 
mpetent  by  reason  of  improvidence.  I  think  it  is  clear,  from  the 
Tiag^e  of  the  opinion  itself,  that  the  court  did  not  intend  to  lay 
n  any  definite  rule  with  regard  to  this  incompetency,  and  that 
opinion  was  based  on  the  particular  facts  of  the  matter  then  re- 
ing  his  consideration,  for  he  says,  referring  to  the  definition  of 
rovidence  in  Coope  v.  Lowerre,  supra: 

^itti  this  legal  definition  of  the  meaning  of  this  word,  the  matter  Is  there- 
left  to  the  sound  discretion  of  the  surrogate  in  the  peculiar  and  special 
s  of  each  particular  case." 

Assuming  that  all  of  the  allegations  of  fact  set  up  in  the  objections 
the  respondent  are  true,  I  do  not  feel  justified  in  finding  that  the 
itioner  is  incompetent  in  law  to  serve  as  an  administrator, 
rhe  objections  are  therefore  dismissed,  and  the  prayer  of  the 
itioner  granted.  No  costs  are  imposed.  The  bond  of  the  admin- 
rator  will  be  fixed  at  $15,000,  with  leave  to  the  respondent  to  apply 
:  an  increase  in  the  amount  of  the  said  bond  within  five  days  after 
'.service  of  a  copy  of  the  decree  herein. 
A.pplication  granted. 


'  Misc.  Rep.  59) 

In  re  OVERTON. 

(Surrogate's  Court,  Kings  County.    January,  1915.) 

WiLi^  ^s>686 — GTestaioentabt  Tbust—Tebmi nation— Subsequent  Collec- 
tion OF  Rents. 

^here,  under  the  terms  of  the  will,  a  trust  created  by  it  came  to  an  end, 
on  the  death  of  a  beneficiary,  as  to  an  nndiyided  one-quarter  part  of  lands 
■  bequeathed  in  trust,  the  collection  of  rents  thereafter  by  the  trustee  was 
not  in  the  exercise  of  any  duty  or  power  committed  to  him  by  the  will. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent  Dig.  Si  1631-1637;    Dec. 
Dig.  <8=>686.] 

Tbxjsts   ^=s>91 — CoNSTBuonvB   Tbusts— Occasion   fob   Exibtence-^Otbbb 
Means  of  Redbess.     • 

A  constructive  trust  arises  as  to  a  former  trustee  of  an  express  trust 
only  in  cases  where  he  cannot  in  his  character  as  such  trustee  be  called 
to  account  for  his  dealings  with  property  as  to  which  his  trust  has  ceased, 
and  does  not  arise  where  redress  can  be  had  against  him  in  his  original 
relation  to  the.pixiperty. 
[£d.  Note. — For  otb^  cases,  see  Trusts,  Cent.  Dig.  f  139 ;    Dec.  Dig. 

Trusts  ^s>295 — Testahbntabt  Tbustee— Rents   Collected— Remedt   of 
\   Tenant  in  Common. 

The  testamentary  trust  as  to  one-half  of  premises  devised  expired  on 

death  of  a  beneficiary,  and  the  one-half  thus  released  vested  one-half 

J   thereof  in  O.,  whose  estate  came  from  a  title  superior  to  the  will  and  one- 

,.    half  thereof  in  the  trustee  as  his  own,  while  as  to  the  remaining  part  of 

,   the  premises  the  trust  continued.    The  trustee,  who  was  himself  a  tenant 

in  common  of  the  premises,  thereafter  collected  the  rents  of  the  entire 

property.     Heldy  that  the  only  cause  of  action  O.  had  was  against  the 

}^,-i    trustee  as  tenant  in  common,  and  he  could  not  compel  an  accounting  as 

ibFor  other  cases  M0  Sftm*  topic  it  KET-NUMBBR  in  all  Key-Numbered  Plgeeta  ft  Indezea 
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trustee ;  the  presumption  being  that  the  trustee  received  the  rents  a 
'»  ant  in  common  and  not  as  trustee. 

[Ed.  Note. — For  other  cases,  see  Trusts,  Cent  Dig.  f  414;   Dec 
<&=>295.] 

Application  of  William  A.  Overton  to  compel  Arline  A.  W 
as  executrix  of  the  estate  of  James  E.  Wilson,  deceased,  to  fiU 
render  the  account  of  James  E.  Wilson,  as  executor  and  trusti 
the  last  will  and  testament  of  Charles  Wilson,  deceased.  Deere 
cording  to  opinion. 

^  -  Edward  M.  &  Paul  Grout,  of  New  York  City  (Edward  M.  ( 

and  Charles  B.  La  Voe,  both  of  New  York  City,  of  counsel),  for 

*     "  ■ ,  tioner. 

i;    '  Bond  &  Babson,  of  New  York  City  (Walter  H.  Bond,  of  New 

City,  of  counsel),  for  respondent. 

KETCHAM,  S.    Upon  the  accounting  of  the  representative 

•  testamentary  trustee,  deceased,  objection  is  made  that  the  account 
not  report  the  deceased  trustee's  acts  with  respect  to  his  receipt 
disposition  of  the  rents  of  an  undivided  one-fourth  part  of  c( 
lands  which  were  devised  to  him  in  trust. 

Under  the  terms  of  the  will  the  trust  as  to  one-half  of  the  prei 
so  devised  expired  upon  the  death  of  a  beneficiary,  on  whose  lif 
'        ^  trust  as  to  such  one-half  was  limited.    The  one-half  thus  released 

the  trust  vested,  one-half  thereof,  or  one-fourth  of  the  aggr 
estate,  in  the  objectant,  and  one-half  thereof,  or  one-fourth  o 
aggregate  estate,  in  the  trustee  as  his  own,  while  as  to  the  rema 
one-half  of  the  lands  the  trust  continued.  During  the  period 
this  was  the  state  of  the  title,  the  trustee  collected  the  rents  o 
objectant's  one-fourth  share  of  the  lands,  and  his  acts  in  this  re 
^  provoke  the  present  controversy. 

[  1  ]  When  the  trust  came  to  an  end  as  to  a  portion  of  the  Ian 
was  impossible  that  the  rents  of  such  portion  could  be  collected  b 
trustee  through  the  exercise  of  any  duty  or  power  committed  to  hi 
the  will.  Real  Property  Law  (Consol.  Laws,  c.  SO)  §  109;  Wa 
V.  Reynolds,  123  N.  Y.  211,  25  N.  E.  322;  Matter  of  Murray 
App.  Div.  548,  108  N.  Y.  Supp.  1047;  Fogarty  v.  Stange,  72 
Rep.  225,  129  N.  Y.  Supp.  610;    Kahn  v.  Tiemey,  135  App.  Div 

•  •  120  N.  Y.  Supp.  663.     These  cases  dealt  with  estates  which, 

they  escaped  the  trust  created  by  the  will,  vested  in  strangers  t 

*  trust  by  a  devise  contained  in  the  same  instrument.  More  cl 
will  the  trustee  be  estranged  from  an  estate  in  the  lands,  whic 
has  primarily  held  in  trust,  when  the  remainder  is  created,  not  b 
will  of  the  creator  of  the  trust,  but  by  the  superior  operation  c 
laws  relative  to  intestacy.     There  is  nothing  against  these  vie\ 

'  Deering  v.  Pierce,  149  App.  Div.  10,  133  N.  Y.  Supp.  582.    Thai 

;.  was  concerned  with  the  relation  between  the  trustee  and  the  rei 

derman  as  to  a  fund  which  had  come  into  the  hands  of  the  ti 

during  the  life  of  the  trust  and  was  held  against  the  remainde 

*  after  the  trust  period  had  passed. 

^s»For  other  cases  see  same  topic  A  KBT-KUMBBR  in  all  Key-Numbared  Digeats  A  I: 
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[2]  Hence,  in  the  case  at  bar,  demand  for  an  accounting  as  to  the 
lands  in  question  could  not  prevail,  if  it  were  narrowed  by  the  claim 
that  they  were  received  under  the  testamentary  warrant,  and  were, 
therefore,  the  proper  subject  of  inquiry  in  this  proceeding.  It  is  only 
because  the  trustee  cannot  in  his  character  as  such  be  called  to  account 
for  his  dealing  with  property  as  to  which  his  trust  has  ceased,  that 
the  device  of  constructive  trusts  has  been  resorted  to  where  the  trus- 
tee has  acquired  property  by  transferring  his  defined  powers.  In 
such  cases  the  constructive  trust  has  no  reason  for  its  being,  except 
that  redress  cannot  be  had  against  the  offender  in  his  original  relation 
to  the  property. 

[3]  Can  the  doctrine  of  constructive  trust  avail  the  objectant? 
Such  trust  could  arise  in  this  case  only  upon  a  finding  that  the 
person  whose  trust  had  terminated  continued  by  a  false,  or  at  least 
unfounded,  assumption  to  assert  and  exercise  dominion  over  the  prop- 
erty in  question  and  collect  its  rents,  and  that  in  receiving  the  rents, 
and  especially  in  retaining  them,  he  acted  with  fraud,  either  actual  or 
constructive. 

The  decedent  was  himself  a  tenant  in  common  of  the  premises.  As 
trustee  of  a  still  active  trust  he  was  also  a  tenant  in  common.  As  ten- 
ant in  common  he  had  the  right  to  receive  the  rent  of  the  entirety.  As 
trustee  under  the  will  he  had  no  right  to  receive  the  rents  of  the  ob- 
jectant's  share.  There  is  no  evidence  to  dispute  the  presumption  that 
he  acted  lawfully  rather  than  unlawfully.  The  law  approved  his 
receipt  of  the  rents  as  tenant.  It  forbade  him  to  take  them  as  trustee. 
Moreover,  this  presumption  is  supported  by  the  evidence.  The  ob- 
jectant acquiesced  for  years  in  the  collection  of  his  rents  by  the  dece- 
dent. He  availed  himself  at  intervals  of  the  sums  paid  to  him  as  his 
own  share  of  the  rents.  He  frequently  thereafter  asked  for  an  ac- 
counting. His  own  estate  came  from  a  title  superior  to  the  will.  He 
was  never  a  beneficiary  under  the  trust  which  it  contained.  He  took 
no  relation  to  the  property  under  the  trustee  or  through  the  trust. 
Except  as  tenant  in  common  he  had  nothing  to  do  with  the  property 
or  its  rents.  The  only  attitude  which  the  collector  of  the  rents  bore 
toward  him  was  that  of  tenant  in  common  with  him. 

These  facts  reinforce  the  presumption  that  it  was  as  tenant  in  com- 
mon and  not  as  trustee  that  the  decedent  received  the  rents.     They 
together  require  a  finding  that  the  only  cause  of  action  which  the  ob- 
jectant has  is  not  within  the  cognizance  of  this  court 
Decreed  accordingly. 
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(89  Misc.  Rep.  47) 

In  re  BOUCHOUX. 

In  re  LAUER'S  WILL. 

(Surrogate's  Court,  Kings  County.    January,  1915.) 

1.  Wnxs  ^=s>698 — Action  fob  Conbtbuction— Pboobdube. 

A  Surrogate's  Court,  in  construing  a  will  pursuant  to  the  power  con- 
ferred on  It  by  Code  Civ.  Proc.  §  2615,  \b  subject  to  all  the  limitations  and 
restrictions  which  have  been  traditionally  annexed  to  the  exercise  of  such 
power  In  courts  of  equity. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent.  Dig.  (  1676;  Dec.  Dig. 
«=»698.] 

2.  Wills  ^=»695— Action  fob  Constbuction— Right  of  Action. 

Where  testator  died  seised  of  certain  lands,  leaving  his  widow,  children 
of  his  own,  and  children  of  a  deceased  child  surviving,  and  thereafter 
such  lands  were  conveyed  to  F.  by  the  wife  and  adult  heirs  of  testator 
and  the  duly  authorized  guardian  of  minor  heirs,  and  where  F.  died  in- 
testate, leaving  B.  and  three  others  his  only  heirs  at  law,  all  of  whom 
contracted  to  sell  the  premises,  whereupon  the  vendee  questioned  their 
title,  a  special  proceeding,  wherein  these  facts  were  relied  on,  which  was 
brought  in  the  Surrogate's  Court,  under  Code  Civ.  Proc.  §  2615,  for  con- 
struction of  the  will,  by  one  who  was  neither  an  heir  at  law  nor  a  devisee 
of  testator,  was  unauthorized,  notwithstanding  section  1866,  authorizing 
proceedings  for  construction  of  wills ;  section  1866  merely  bestowing  the 
right  of  action  on  an  heir  or  devisee. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent  Dig.  §S  1665-1669;  Dec. 
Dig.  <8=»695.] 

8.  Wills  «=>700 — Fboceediwo  fob   Conbtbuction—Pabties— Vendee. 

The  vendee,  being  the  only  person  who  would  be  adversely  affected  by 
the  finding  asked  for  in  such  proceeding,  was  a  necessary  party  thereto. 

[Ed.  Note.— For  other  cases,  see  WUls,  Cent  Dig.  §  1678;  Dea  Dig. 
«=>700.] 

In  the  matter  of  the  application  of  Emma  V.  Bouchoux  for  the  con- 
struction of  the  last  will  and  testament  of  Carl  Lauer,  deceased.  Pro- 
ceeding dismissed. 

William  W.  Wingate,  of  Brooklyn,  for  petitioner. 

KETCHAM,  S.  This  is  a  special  proceeding  brought  under  section 
2615  of  the  Code,  in  which  construction  of  a  will  is  sought. 

[  1  ]  That  section  bestows  upon  the  Surrogate's  Court  a  power,  not 
previously  enjoyed,  to  construe  a  will  in  a  proceeding  brought  for  the 
purpose.  The  exercise  of  this  power  is  hedged  about  by  the  limitations 
contained  in  the  section :  That  the  proceeding  can  only  be  had  with  re- 
spect to  a  will  probated  in  the  court  to  which  the  application  is  made ; 
that  a  citation  shall  issue  if  the  surrogate  entertains  the  proceeding; 
and  that,  on  the  return  of  the  citation,  the  surrogate  shall  make  such  de- 
cree as  justice  requires.  The  whole  section  must  be  read  with  the  ac- 
companying enactment  contained  in  section  2510  of  the  Code,  by  which 
there  is  given  to  the  surrogate  jurisdiction — 

^=:9For  other  cases  see  same  topic  £  KET-NUMBBR  In  all  Key-Numbered  Dlffests  &  Indexes 
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"to  administer  Justice  in  all  matters  relating  to  the  affairs  of  decedenta, 

•  •    •    to>  try   and   determine   all   questions,   legal   or   equitable,   arising 

*  •  •  as  to  any  and  all  matters  necessary  to  be  determined  in  order  to 
make  a  full,  equitable  and  complete  disposition  of  the  matter  by  such  order  or 
decree  as  Justice  requires,  •  •  •  and  to  determine  the  validity,  construe* 
tion  or  effect  of  any  disposition  of  property  contained  in  any  will  proved  in 
his  court,  whenever  a  special  proceeding  is  brought  for  that  purpose." 

Of  course,  the  grant  of  jurisdiction  to  construe  wills  does  not  involve 
either  a  mandate  or  a  permission  that  the  court  newly  invested  with 
such  jurisdiction  shall,  without  discrimination,  expound  the  meaning  of 
every  will  which  shall  be  offered  for  the  process.  The  Code,  in  section 
2510,  has  invested  the  Surrogate's  Court  with  jurisdiction  to  determine 
all  equitable  questions  which  shall  arise  in  any  proceeding  before  him, 
and  therein  to  make  an  equitable  disposition  of  the  matter  "by  such 
decree  as  justice  requires,"  and,  further,  by  the  section  last  cited  and 
by  section  2615,  not  only  vests  in  the  court  the  right  to  determine  the 
validity,  construction,  or  effect  of  testamentary  dispositions,  but  im- 
poses upon  him  a  duty  as  to  the  entertainment  of  the  application  and 
the  further  duty  to  make  only  such  "decree  as  justice  requires." 

Thus,  not  only  is  the  court  endowed  with  all  the  equitable  faculties 
available  for  the  solution  of  any  question  which  may  be  lawfully  pre- 
sented to  it,  but  in  the  exercise  of  such  faculties  it  is  inevitably  subject 
to  all  the  limitations  and  restrictions  which  have  been  traditionally  an- 
nexed to  the  use  of  such  faculties  in  other  courts.  It  will  be  obvious  to 
the  most  thoughtless  mind,  if  the  subject  be  approached  with  sincerity, 
that  when  the  surrogate  is  invested  with  jurisdiction  to  entertain  a  pro- 
ceeding for  the  construction  of  a  will,  all  that  he  takes  is  the  same  duty 
which  in  a  like  case  would  rest  upon  the  Supreme  Court.  The  analo- 
gies between  the  treatment  of  the  subject  in  courts  of  equity  and  in  the 
Surrogate's  Court  are  well  enforced  by  the  provision  that  the  surrogate 
may  or  may  not  entertain  the  application,  and  by  the  direction  that  the 
decree  shall  be  such  as  justice  requires ;  for  it  would  be  clearly  con- 
trary to  justice  if  the  surrogate  should  make  any  disposition  which 
would  be  forbidden  if  the  same  facts  under  the  same  conditions  were 
presented  to  a  court  of  equity.  Hence  every  definition  or  limitation 
which  would  restrain  any  court  either  at  the  threshold  of  an  action  for 
construction  or  in  its  later  course  must  bind  the  surrogate. 

In  many  instances  in  which  Surrogate's  Courts  have  been  granted 
a  power  to  entertain  proceedings  for  the  purpose  of  accompUshing  re- 
sults which  were  previously  obtained  only  in  other  courts,  the  statutes 
enacted  to  that  end  have  been  wisely  content  with  a  mere  grant  of  the 
necessary  jurisdiction,  and  it  is  a  fixed  theory  that  a  grant  of  jurisdic- 
tian  over  a  prescribed  subject-matter  to  a  court  in  which  the  matter 
was  not  previously  cognizable  is  inevitably  accompanied  and  character- 
ized by  all  the  requirements  to  which  the  subject-matter  and  proceed- 
ings affecting  it  have  been  made  obedient  in  the  past. 

This  principle  has  been  illustrated  in  the  course  of  legislation  with 
respect  to  this  court.  It  is  by  statute  that  for  a  lifetime  the  surrogate 
has  exercised  powers  not  previously  vested  in  him,  as  well  as  "such 
incidentjil  powers  as  are  necessary  to  carry  into  effect  the  powers  ex- 
pressly conferred"  (former  section  2481),  and  without  resort  to  the 
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general  law  the  provision  bestowing  these  incidental  fjowers  would  be 
devoid  of  intelligence.  Statutes  have  been  passed  making  it  either  nec- 
essary or  possible  that  the  surrogate  should  try  claims  against  a  dece- 
dent. None  of  them  reproduced  the  rules  of  law  respecting  contracts 
and  the  methods  of  enforcing  them  or  the  defenses  available  against 
them. 

Under  section  2472a,  a  provision  of  great,  though  partial,  usefulness, 
the  court  was  given  jurisdiction  "to  ascertain  the  title  to  any  legacy  or 
distributive  share"  (but  without  any  codification  of  the  rules  relating  to 
the  assignment,  pledge,  or  other  disposition  of  causes  of  action),  "to 
set  off  a  debt  against  any  legacy  or  distributive  share"  (but  without 
any  display  of  the  processes  by  which  the  existence  or  nonexistence  of 
debts  must  be  adjudicated,  or  the  complex  questions  upon  which  the 
doctrine  of  equitable  set-off  is  based),  "to  affect  the  accounting  party 
with  a  constructive  trust"  (without  any  statutory  treatise  as  to  con- 
structive trusts  or  the  circumstances  upon  which  such  trusts  may  be 
erected),  and  "to  exercise  all  other  power,  legal  or  equitable,  necessary 
to  the  complete  disposition  of  the  matter"  without  any  definition  of 
either  legal  or  equitable  rules  which  the  application  of  the  section  would 
involve. 

By  former  sections  2707  to  2710  a  duty  was  imposed  upon  the  sur- 
rogate to  determine  diverse  claims  to  personal  property  by  enactments 
which  seem  to  have  indicated  a  hope  that  he  would  apply  the  laws  with 
respect  to  replevin  without  statutory  definition.  For  many  years  the 
Code  has  provided  in  bare  language  that  in  a  probate  proceeding,  "if 
a  party  expressly  puts  in  issue,  before  the  surrogate,  the  validity,  con- 
struction, or  effect  of  any  disposition  of  personal  property,  contained 
in  the  will,  *  *  *  the  surrogate  must  determine  the  question." 
Former  section  2624.  This  provision  was  ingrafted  upon  existing  law, 
and  took  unto  itself,  as  if  embodied  in  its  words,  all  that  was  known  with 
regard  to  the  questions  to  be  disposed  of  in  construction  of  testamen- 
tary instruments  and  the  methods  by  which  the  practice  was  to  be 
regulated  and  controlled. 

No  rational  doubt  was  ever  entertained  but  that  the  provision  last 
cited,  despite  its  mandatory  form,  gave  to  the  surrogate  only  a  "power 
and  jurisdiction  similar  to  that  theretofore  possessed  by  courts  of  eq- 
uity." CuUen,  C.  J.,  Matter  of  Mount,  185  N.  Y.  162,  167,  17  N.  E. 
999.  The  case  last  cited  approves  as  clear  and  cogent  the  reasoning  of 
Mr.  Surrogate  Rollins  with  respect  to  the  scope  of  the  statute  pro- 
viding for  construction  in  probate  proceedings.  In  the  course  of  the 
opinion  thus  adopted.    Judge  Rollins  says: 

**!  feel  warranted  by  the  authority  of  the  cases  coUected  by  Sir  Peter  Max- 
weU  in  holding  *  *  *  that  an  oecasion  does  not  arise  for  the  exercise  by 
the  surrogate  of  the  power  conferred  by  section  2024  unless,  in  accordance 
with  the  course  and  practice  of  the  Supreme  Court,  that  tribunal  would,  un- 
der similar  circumstances,  exercise  its  jurisdiction.''  Jones  v.  Hamersley,  4 
Dem.  Sur.  427,  435. 

The  statute  thus  interpreted  was  amended  and  re-enacted,  so  as  to  ex- 
tend the  jurisdiction  to  testamentary  dispositions  of  real  as^well  as 
personal  property,  and  again  it  was  amended  and  re-enacted  so  as  to 
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permit  the  surrogate  to  withhold  his  decision  upon  the  terms  of  a  will 
until  after  the  decree  in  probate;  but  in  respect  to  neither  of  these 
amendments  was  there  any  apparent  apprehension  either  in  the  Leg- 
islature or  in  the  reflections  of  those  who  promoted  them  that  the 
statute  gave  to  the  surrogate  general  letters  of  marque  to  construe  wills 
without  ruth  or  discretion  merely  because  they  were  brought  within 
the  range  of  his  attention. 

If  under  the  statute  which  contemplated  construction  to  be  made  in 
probate  proceedings,  it  has  been  uniformly  appreciated  that  the  powers 
thereby  bestowed  were  to  be  regulated  by  what  was  known  and  prac- 
ticed in  equity  before  the  enactment,  the  present  section  2615,  both  by 
Its  likeness  to  the  earlier  statute  and  by  some  graces  which  are  clearly 
its  own,  must  be  regarded  as  a  provision  which  embodies  and  depends 
upon  existing  rules  of  procedure.  It  was  recognized  in  Matter  of 
Mount,  supra,  that  there  was  ground  in  the  former  section  for  a  larger 
scope  in  this  court  than  in  the  courts  of  equity ;  but  there  is  no  need  to 
define  or  explore  the  jurisdiction  which  may  have  been  bestowed  by 
either  former  section  2624  or  present  section  2615  of  the  Code  in  ex- 
cess of  that  inherent  in  other  courts.  It  is  enough  that  in  its  general, 
if  not  universal,  application  section  2615  is  to  be  controlled  and  directed 
by  recourse  to  all  the  rules  which  have  grown  up  in  courts  of  equity 
with  respect  to  the  action  for  construction,  whether  these  extend  and 
strengthen  the  jurisdiction  or  harness  and  restrain  its  emplo3rment. 

These  observations  are  properly  provoked  by  the  nature  of  the  pres- 
ent application  and  the  arguments  of  the  petitioner  that  the  proceeding 
should  be  carried  to  a  decree  according  to  her  prayer,  "even  though  she 
would  not  be  entitled  to  relief  in  an  action  in  the  Supreme  Court." 

[2]  The  petitioner  asserts  a  title  in  herself  and  others  to  lands  which 
would  be  clear  if  the  provisions  of  the  will  submitted  in  this  proceed- 
ing were  found  to  be  invalid.  The  testator  in  that  will  died  seised  of 
the  lands,  leaving  his  widow,  children  of  his  own,  and  children  of  a  de- 
ceased child.  The  premises  were  thereafter  sold  to  Joseph  Firmbach 
by  conveyances  of  the  wife  and  adult  heirs  at  law  of  the  testator,  and 
by  the  further  conveyance  in  behalf  of  the  infant  heirs  through  a  guard- 
ian duly  authorized  thereto  in  a  proceeding  for  th6  sale  of  such  lands. 

Joseph  Firmbach  then  died  intestate,  leaving  the  petitioner  and 
three  others  his  only  heirs  at  law.  They  have  recently  entered  into  a 
contract  for  the  sale  of  the  premises,  but  the  title  proffered  by  them 
is  doubted  by  the  vendee  named  in  that  contract,  on  the  ground  that 
it  is  threatened  by  the  provisions  of  the  will  now  proposed  for  con- 
struction. The  prayer,  therefore,  is  that  in  this  proceeding  the  will  be 
made  to  appear  invalid  so  far  as  it  might  affect  the  disputed  title. 
An  action  for  the  construction  of  this  will  based  upon  the  facts  stated 
supra  would  fail.  Without  the  enabling  effect  of  section  1866  of  the 
Code,  such  action  could  not  be  maintained  by  any  party  concerned. 
If  that  section  were  invoked  as  the  source  of  jurisdiction,  it  would  fail, 
since  neither  the  petitioner  nor  any  of  her  associates  in  title  is  heir  at 
law  or  devisee  of  the  decedent  whose  will  is  in  question,  and  the  sec- 
tion only  bestows  the  right  of  action  upon  the  heir  at  law  or  devisee 
of  the  decedent  whose  will  is  offered  for  construction.    Mellen  v.  Mei- 
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.     --  len,  139  N.  Y.  210,  34  N.  E.  925.    With  or  without  the  aid  o 

section  the  action  could  not  be  maintained  by  heirs  at  law  or  de 
who  had  parted  with  their  title.    Horton  v.  Cantwell,  108  N.  Y 
.      _  15  N.  E.  546. 

*  [3]  Moreover,  the  vendee,  the  only  person  who  would  be  adv( 
affected  by  the  finding  asked  for,  is  not  a  party  to  this  proceedin| 
any  action  appropriate  to  the  facts  disclosed,  the  vendee  would 

^  necessary  party.     In  such  action  the  court  would  have  resource 

1,  '         *  enforcing  its  judgment  which  are  denied  this  court.    The  rule  to  ^ 

the  Supreme  Court  would  be  subject,  if  that  action  presented  the  < 

*  .  ^  of  parties  here  apparent,  must  also  constrain  this  court.    In  no  J 

u     '.  or  proceeding  for  any  relief  whatever  is  it  legally  desirable  that  a 

indulge  in  a  judgment  hostile  to  the  rights  of  a  person  over  ^ 

no  jurisdiction  has  been  secured. 

' !  It  is  asserted  by  the  petitioner  that,  if  the  court  could  entertaii 

proceeding  and  declare  its  conclusion  that  the  lands  involved  wei 

devised  by  the  will,  the  title  would  be  accepted  and  all  the  persons 

cerned  would  be  pleased.    This  argument  takes  no  thought  of  tht 

"1  sibility  of  a  decision  which  might  disappoint  them.    But  in  any  ev 

.  -  is  necessary,  though  unfortunate,  that  universal  rules  of  proci 

should  prevail  over  arguments  from  inconvenience.    The  proceed 

dismissed. 

Proceeding  dismissed. 
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In  re  KROOG'S  ESTATEL 

(Surrogate's  Court,  Bronx  County.    January,  1915.) 

1.  Acknowledgment  <S=>3G — Authobization  to  Pat  Over  Money — Cebtifi 

cation — sufficibnct. 

A  document,  apparently  signed  by  the  father  of  decedent,  his  sole  next 
of  kin,  authorized  the  administrator  to  pay  to  a  son  all  moneys  due  the 
father  from  the  estate,  and  to  pay  decedent's  funeral  expenses.  The 
father's  signature  was  certified  to  by  a  royal  Prussian  notary  under  seal 
of  his  office,  and  the  American  consul  at  Bremen,  under  his  official  seal, 
certified  to  the  notary's  seal  and  signature.  The  notary's  certificate, 
translated,  read:  "The  above  signature  of  the  pensioner  ♦  •  •  is 
hereby  certified."  Code  Civ.  Proc.  §  936,  provides  that  a  properly  ac- 
knowledged and  certified  conveyance  is  evidence,  without  further  proof 
thereof.  Section  037  provides  that  instruments  may  be  certified  as  is  pro- 
.  vided  by  law  for  certifying  a  conveyance  of  realty.  Real  Property  Law 
(Consol.  Laws,  c  50)  §  303,  provides  that  an  acknowledgment  must  not 
be  taken  unless  the  notary  knows  or  has  satisfactory  evidence  that  the 
person  making  it  is  the  person  described  in  and  who  executed  the  instru- 
ment, and  section  300  provides  that  the  officer  taking  the  acknowledgment 
must  indorse  thereon  or  attach  thereto  a  certificate,  signed  by  himself, 
stating  all  the  matters  required  to  be  done,  known,  or  proved.  Held  that, 
since  the  notary's  certificate  failed  to  show  that  the  instrument  was  ac- 
knowledged and  proved  or  certified  as  required  by  law,  it  did  not  comply 
with  Code  Civ.  Proc.  |  037,  and  therefore  was  not  of  itself  evidence  that 
a  payment  to  the  son  was  authorized. 

[Ed.  Note. — For  other  cases,  see  Acknowledgment,  Cent  Dig.  §§  181, 
182,  184-198,  221-223 ;    Dec.  Dig.  <&^36.] 

2.  Acknowledgment  ^=»33 — Authorization  to  Pat  Oveb  Monet — Cebtiei- 

cation  in  fobeion  countbt — sutnoienct. 

Regardless  of  the  sufficiency  of  such  certificate  of  acknowledgment, 
where  the  document  did  not  show  on  its  face  that  there  had  been  a  com- 
pliance with  Real  Property  Law,  §  301,  subd.  8,  providing  that,  where  an 
acknowledgment  or  proof  of  a  conveyance  of  realty  situated  within  the 
state  is  taken  in  Germany,  it  may  be  made  before  a  notary  under  seal  of 
his  office  and  the  "seal  of  the  city  or  town  in  which  the  notary  resides,'* 
it  was  not  of  itself  evidence  under  Code  Civ.  Proc.  §  937,  that  the  pay- 
ment was  authorized. 

[Ed.  Note.— For  other  cases,  see  Acknowledgment,  Cent  Dig.  §S  167, 
160-172 ;    Dec.  Dig.  <S=3>33.J 

In  the  matter  of  the  estate  of  Henry  Kroog,  deceased.  Judicial  set- 
tlement of  the  account  of  Ernest  E.  L.  Hammer,  Public  Administrator 
of  Bronx  County.    Decreed  according  to  opinion. 

See,  also,  84  Misc.  Rep.  676,  147  N.  Y.  Supp.  887. 

Ernest  E.  L.  Hammer,  of  New  York  City,  public  administrator  of 
Bronx  county,  for  application. 

Harry  Robitzek,  of  New  York  City,  for  claimant. 

SCHULZ,  S.  [1]  The  administrator  of  the  estate  of  the  decedent, 
prior  to  proceedings  for  a  judicial  settlement  of  his  accounts,  applies  to 
this  court  for  instructions  as  to  whether  he  is  authorized  to  pay  a  dis- 
tributive share  belonging  to  the  father  of  the  decedent,  his  sole  next  of 

®=»For  oUier  cases  see  same  topic  &  KBY-NITMBER  in  all  Key-Nambered  Digests  A  Indexes 
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kin,  to  the  person  named  in  a  certain  instrument  submitted  witli 
application,  and  whether  or  not  a  citation  should  be  issued  to  the 
next  of  kin,  and,  if  so,  in  what  manner  the  same  should  be  served, 

The  document  in  question  appears  to  be  signed  by  the  next  of 
and  by  its  terms  authorizes  and  empowers  the  administrator  to  pa 
the  former's  son  any  and  all  moneys  due  the  said  next  of  kin  i 
the  estate  of  the  decedent,  and  authorizes  the  administrator  to  pa} 
funeral  expenses  of  the  decedent,  subject  to  certain  limitations  i 
amount.  The  signature  of  the  next  of  kin  is  certified  to  by  a  i 
Prussian  notary  under  the  seal  of  his  office,  and  the  American  cons 
Bremen  certifies  to  the  seal  and  signature  of  the  notary  public, 
affixes  his  own  official  seal.  The  document  was  all  that  was  ofl 
as  evidence  upon  this  application. 

The  question  presented  is  whether  the  document  is  executed  ii 
manner  prescribed  by  law,  so  as  to  make  it  evidence,  without  fui 
proof  of  the  authority  of  the  son  to  receive  and  receipt  for  paymeni 
it  is,  then  the  administrator  is  justified  in  acting  upon  it.  If  it  is 
and  if  it  is  necessary  to  prove  the  execution  thereof,  he  would,  ii 
opinion,  not  be  justified  in  making  the  payment.  Whether  the  in 
ment  on  its  face  authorizes  the  payment  can  be  considered  only  ^ 
the  document  has  been  executed  in  accordance  with  the  law,  or  aft( 
due  execution  has  been  proved,  so  that  it  becwnes  evidence. 

Section  935  of  the  Code  of  Civil  Procedure,  so  far  as  material, 
vides : 

"A  conveyance,  acknowledged  or  proved,  and  certified,  In  the  mannei 
scribed  by  law,  to  entitle  it  to  be  recorded  in  the  county  where  it  ] 
fered,  is  evidence,  without  further  proof  thereof." 

Section  937  of  the  Code  of  Civil  Procedure  provides : 

'*Any  instnim^it,  except  a  promissory  note,  a  bill  of  exchange,  or  a 
will,  may  be  acknowledged,  or  proved,  and  certified,  in  the  manner  presc 
by  law  for  taking  and  certifying  the  acknowledgment  or  proof  of  a  co 
ance  of  real  property;  and  thereupon  it  is  evidence,  as  if  it  was  a  co 
ance  of  real  property/' 

If,  therefore,  the  document  in  question  is  acknowledged  or  pr 
and  certified  in  the  manner  in  which  a  deed  must  be  acknowledge 
proved  and  certified  to  entitle  it  to  be  recorded,  it  is  evidence  just 
it  was  a  conveyance  of  real  property.  How,  then,  must  a  conveyaiK 
acknowledged  or  proved  and  certified  to  entitle  it  to  be  recorded? 

Section  291  of  the  Real  Property  Law,  being  Laws  of  1909,  ch; 
52,  constituting  chapter  50  of  the  Consolidated  Laws,  provides: 

"A  conveyance  of  real  property,  within  the  state,  on  being  duly  acki 
edged  by  the  person  executing  the  same,  or  proved  as  required  by  this  chj 
and  such  acknowledgment  or  proof  duly  certified  when  required  by  this 
ter,  may  be  recorded  in  the  office  of  the  clerk  of  the  county  where  sucli 
property  is  situated.    •    ♦    ♦ " 

Section  303  of  the  Real  Property  Law  provides: 

"An  acknowledgment  must  not  be  taken  by  any  officer  unless  he  kno^ 
has  satisfactory  evidence,  that  the  person  making  it  is  the  person  desc 
in  and  who  executed  such  instrument." 
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The  law  designates  officers  who  are  authorized  to  take  acknowledg- 
ment or  proof  of  ccmveyances  of  real  property  within  this  state,  in  oth- 
er states  of  the  United  States  or  in  foreign  countries,  and  provides  in 
section  306  of  the  Real  Property  Law,  supra,  as  follows : 

"An  oflacer  taking  the  acknowledgment  or  proof  of  a  conveyance  must  In- 
dorse thereupon  or  attach  thereto,  a  certificate,  signed  by  himself,  stating  all 
the  matters  required  to  be  done,  known,  or  proved  on  the  taking  of  such  ac- 
knowledgment or  proof.    ♦    ♦    » »» 

In  the  case  of  Gross  v.  Rowley,  147  App.  Div.  529,  531,  132  N.  Y. 
Supp.  541,  543,  the  court  in  considering  these  provisions,  used  the  fol- 
lowing language : 

'•The  first  thing  to  be  done  Is  the  acknowledgment  of  the  instrument  "by  the 
person  executing  the  same.'  This  acknowledgment,  however,  must  be  In  the 
manner  required  by  the  statute.  The  thing  to  be  known  Is  the  Identity  of  the 
person  making  the  acknowledgment  with  the  person  described  in  the  Instru- 
ment and  the  person  who  executed  the  same.  This  knowledge  must  be  pos- 
sessed by  the  official.  The  final  act  Is  the  Including  In  a  certificate  a  state- 
ment of  the  things  done  and  the  knowledge  possessed.  This  certificate  must 
embrace  both  acts  and  knowledge.    This  act  Is  the  act  of  the  ofllcial." 

A  translation  of  the  certificate  of  the  notary  which  appears  upon  the 
instrument,  is  as  follows : 

'*The  above  signature  of  the  pensioner  Helnrich  Kroog  of  Hinnebeck  Is 
hereby  certified.** 

It  seems  clear  to  me  that  this  certificate  of  the  notary  fails  to  show 
that  the  instrument  was  acknowledged  or  proved  and  certified  in  the 
manner  required  by  law,  and  hence  it  does  not  comply  with  the  pro- 
visions of  section  937  of  the  Code  of  Ciyil  Procedure,  and  is  not  of  it- 
self evidence  of  the  fact  that  a  payment  to  the  son  is  authorized; 
proof  of  execution  being  lacking.  Tully  v.  Lewitz,  SO  Misc.  Rep.  350, 
98  N.  Y.  Supp.  829;  Irving  v.  Campbell,  121  N.  Y.  354,  24  N.  E.  821, 
8  L.  R.  A.  620;  Bradley  v.  Walker,  138  N.  Y.  291,  33  N.  E.  1079.  In 
arriving  at  this  conclusion  I  am  mindful  of  the  decisions  which  hold 
that  the  certificate  of  proof  of  acknowledgment  need  not  be  in  the 
language  of  the  statute,  and  that  the  same  should  be  liberally  con- 
strued, and  that,  if  a  substantial  compliance  is  shown,  it  is  sufficient 
(Trustees  of  Canandarqua  Academy  v.  McKechnie,  19  Hun,  62,  68; 
Smith  V.  Boyd,  101  N.  Y.  472,  5  N.  E.  319)  ;  but  I  cannot  in  the  certifi- 
cate before  me  find  such  a  substantial  compliance. 

[2]  If,  however,  I  am  in  error  in  my  conclusions  as  to  the  suffi- 
ciency of  the  certificate  of  acknowledgment,  the  document  would  still 
not  come  under  the  provisions  of  the  section  of  the  Code  above  cited, 
because  there  does  not  appear  upon  its  face  to  have  been  a  compliance 
with  subdivision  8  of  section  301  of  the  Real  Property  Law.  This 
section  provides  that,  where  the  acknowledgment  or  proof  of  a  con- 
veyance of  real  property  situated  within  the  state  is  taken  without  the 
state,  it  may  be  made  without  the  United  States  before  certain  officers 
and  — 
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-  ^  "if  within  the  states  comprising  the  empire  of  Germany,  It  may  also  be  n 

.      .•■         .  before  a  judge  of  a  court  of  record  under  the  seal  of  such  court,  or  befo; 

notary  public  under  the  seal  of  his  office  and  the  seal  of  the  city  or  towi 
^  which  the  notary  resides.*' 

.  -     , ,  No  "seal  of  the  city  or  town  in  which  the  notary  resides"  apjx 

upon  the  instrument  under  consideration.    The  document,  theref 

standing  alone,  is  not  evidence  of  authority  on  the  part  of  the  ck 

ant  to  receive  payment  of  the  share  due  to  the  next  of  kin. 

"  '     \       ^  Since  the  application  has  been  made  an  affidavit  has  been  subi 

^  '        ^  ted  by  one  who  is  acquainted  with  the  signature  of  the  next  of 

to  the  effect  that  he  believes  that  the  signature  attached  to  the  ins 

*    "    ^  ment  is  that  of  the  next  of  kin;  but,  even  supported  by  this  affidj 

r,  the  instrument  in  question  would  not  be  evidence  of  the  right  of 

son  to  receive  the  payment.     If  the  next  of  kin  should  repudiate 

document,  its  execution  would  have  to  be  proved,  and  the  next  of 

■'!  would  be  entitled  to  cross-examine  the  witness  called  to  prove 

same,  which  opportunity  he  would  not  have  if  the  affidavit  were 

cepted  as  proof  of  execution. 

,  In  my  opinion,  therefore,  the  payment  cannot  be  made  by  the 

^    '  "^  ministrator  except  at  his  peril.    Upon  the  two  remaining  questi 

whether  or  not  a  citation  should  be  issued,  and,  if  so,  how  the  s 

should  be  served,  no  instructions  appear  to  be  necessary.    The  rm 

is  fully  covered  by  the  Code  of  Civil  Procedure,  sections  2525,  2 

and  2730. 

Decreed  accordingly. 


1 
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(89  Mlac.  Bep.  IQ) 

In  re  KJSST&  WILL. 

(Surrogate's  CoxkH,  Onondaga  Ck>unty.    January,  1915.) 

1.  Wills  <s»174 — Altebatvon — ^Destbuctiok  of  Pabt. 

Under  Decedent  Estate  Law  (Consol.  Laws,  c.  13)  (  34,  governing  the 
revocation  and  cancellation  of  wills,  a  person  cannot  alter  a  will  by  bum- 
lug,  tearing,  canceling,  obliterating,  or  destroying  a  part  of  it. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent  Dig.  {  453;  Dec  Dig. 
C=>174.] 

2.  Wills  ^=>174 — Admission  to  Probate — ^Missing  Portions. 

Where  testatrix,  about  four  months  before  her  death,  secured  the  cus- 
tody of  her  will  from  her  attorney,  saying  that  she  wanted  to  change  it, 
and  where  after  her  death.  It  was  found  in  a  locked  bureau  drawer  in 
her  room,  with  one  clause  and  part  of  another  cut  out.  and  it  did  not  ap- 
pear that,  if  she  removed  the  missing  portion,  she  did  so  with  Intent  to 
cancel  the  entire  Instrument,  the  will  as  originally  executed,  not  having 
been  revoked,  was  entitled  to  admission  to  probate,  though  the  substance 
of  tbe  missing  portions  was  not  proved,  except  by  declarations  of  tes- 
tatrix. 

[Ed.  Note.— For  other  cases,  see  Wills,  (3ent  Dig.  (  453;  Dec.  Dig. 
«=»174.] 

3.  Wills  ^=»344 — Probate— Missing  Pabts — Adjudication. 

In  such  case,  there  should  be  an  accompanying  adjudication  that  cer- 
tain parts  of  the  will  had  been  cut  out  and  were  missing. 

[Ed.  Note.— For  other  cases,  see  Wills,  (3ent.  Dig.  §§  800,  801 ;  Dec.  Dig. 
«=»344.] 

4.  Wills  ^ss>303 — Pbobatb — Missing  Parts— Proof. 

It  was  not  necessary  that  the  missing  parts  should  be  proved  by  two 
witnesses,  as  required  by  Code  Civ.  Proc.  |  1805 ;  such  section  applying 
only  to  cases  where  the  whole  will  has  been  lost  or  destroyed,  and  not 
to  cases  where  only  a  part  is  missing. 

[Ed.  Note.— For  other  cases,  see  Willa,  CJent  Dig.  §§  711-723;  Dec.  Dig. 
^s>303.] 

Proceedings  on  the  probate  of  the  last  will  and  testament  of  Ursula 
A.  Kent,  deceased.    Probate  decreed. 

A.  H.  Cowie,  of  Syracuse,  for  executor. 
Daniel  A.  Pierce,  of  Syracuse,  for  contestants. 
Luke  C.  Homer,  in  pro.  per. 

Joseph  B.  Murphy,  of  Syracuse,  for  certain  legatees. 
Charles  C.  Cook,  of  Syracuse,  for  legatee  Syracuse  Home  Ass'n. 
Ray  B.  Smith  and  Joseph  B.  Murphy,  both  of  Syracuse,  for  legatees 
King. 

GLASS,  S.  The  decedent  executed  her  will  on  the  9th  day  of 
March,  1911,  and  she  died  in  July,  1913.  She  was  about  75  years 
old,  and  was  possessed  of  property  worth  about  $35,000.  Her  husband 
was  living  when  she  made  the  will,  but  he  died  about  a  year  before  she 
did.    She  left  no  descendants,  and  her  nearest  relatives  were  cousins. 

The  will  was  drawn  by  Mr.  Charles  S.  Cook,  and  was  executed  by 
Mrs:  Kent  at  Mr.  Cook's  office,  and  at  the  time  of  its  execution  was 
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left  in  Mr.  Cook's  possession  for  safe-keeping.  He  kept  it  for  her 
until  four  months  before  her  death,  when  she  called  for  it  and. took  it 
away  with  her,  saying  that  she  wanted  to  change  it.  The  next  thing 
known  about  the  will  is  that  it  was  found  in  a  locked  drawer  of  a 
bureau  in  her  room  at  her  residence  in  Syracuse,  in  a  mutilated  condi- 
tion. 

The  will  was  written  upon  four  sheets  of  legal  cap  form,  fastened  at 
the  top,  and  only  the  first  page  of  eash  half  sheet  was  written  upon. 
When  found,  as  stated,  after  Mrs.  Kent's  death,  a  part  of  the  third 
written  page  had  been  cut  out  of  the  middle  of  the  page,  the  part  cut 
out  evidently  being  the  sixth  paragraph,  or  disposing  clause,  and  like- 
wise a  part  of  the  fifth  written  page,  upon  which  was  written  the  tenth, 
or  residuary,  clause  of  the  will,  had  been  cut  out  in  the  middle  of  that 
page,  so  that  what  remains  of  the  tenth  clause  reads  as  follows : 

"Tenth.  Subject  to  the  life  estate  of  my  said  husband,  I  dispose  of  the 
property  so  held  in  trust  for  him  as  follows,  viz.:  «  «  •  i  giye,  devise 
and  bequeath  a  one  fourth  part  thereof  to  the  said  Syracuse  Home  Associa- 
tion and  I  give,  devise  and  bequeath  a  one  fourth  part  thereof  to  the  Onon- 
daga County  Orphan  Asylum  located  on  East  Genesee  street,  Syracuse,  New 
York." 

The  first  paragraph  of  the  will  directs  the  payment  of  debts ;  the 
second  gives  $250  to  a  cemetery  association ;  the  third  gives  $500  to 
the  Methodist  Episcopal  Church  at  North  Manlius;  the  fourth  gives 
$500  to  the  Syracuse  Home  Association ;  the  fifth  bequeaths  $600  to 
each  of  six  children  of  James  Adams,  her  cousin.  The  seventh  clause 
gives  $500  to  Luke  C.  Horner;  the  eighth  gives  her  husband  all  her 
household  effects,  and  the  ninth  clause  creates  a  trust  of  the  rest  of  her 
property  during  the  life  of  her  husband,  giving  him  the  income  there- 
from during  his  life ;  and  the  eleventh  clause  appoints  the  executor  and 
trustee. 

The  parts  of  the  will  cut  out,  therefore,  are  the  entire  sixth  para- 
graph and  so  much  of  the  tenth  paragraph  as  disposed  of  one-half  of 
the  remainder  of  the  estate  after  the  life  estate  of  the  husband.  Two 
of  Mrs.  Kent's  relatives,  not  remembered  in  the  will,  contest  the  pro- 
bate of  the  will  upon  the  ground  that  it  was  revoked  by  the  testatrix  in 
her  lifetime  by  the  mutilation  above  described,  which  they  contend 
amounted  to  a  cancellation  and  destruction  of  the  whole  instrument. 

[  1  ]  The  law  of  this  state  governing  the  revocation  and  cancellation 
of  wills  provides  that : 

"No  will  In  writing,  except  In  the  cases  hereinafter  mentioned,  nor  any 
part  thereof,  shall  be  revoked,  or  altered,  otherwise  than  by  some  other  will 
In  writing,  or  some  other  writing  of  the  testator,  declaring  such  revocation 
or  alteration,  and  executed  with  the  same  formalities  with  which  the  will  it- 
self was  required  by  law  to  be  executed;  or  unless  such  will  be  burnt,  torn, 
canceled,  obliterated  or  destroyed,  with  the  intent  and  for  the  purpose  of  re- 
voking the  same,  by  the  testator  himself,  or  by  another  person  in  his  presence, 
by  his  direction  and  consent."    Decedent  Estate  Law,  §  34. 

The  exceptions  referred  to  in  the  statute  relate  to  revocation  by 
subsequent  marriage  or  birth  of  issue.  Under  this  law,  as  interpreted 
by  the  courts,  a. person  may  revoke  his  will  by  burning,  tearing,  can- 
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ccling,  obliterating,  or  destroying  it,  provided  the  act  is  done  with  the 
intent  and  for  the  purpose  of  revoking  the  whole  will ;  but  he  cannot 
alter  or  change  the  will,  as  made,  by  burning,  tearing,  canceling,  ob- 
literating, or  destroying  a  part  of  it. 

[2, 3]  It  is  not  certain,  from  the  circumstances  and  facts  proved  in 
this  case,  that  it  was  Mrs.  Kent  herself  who  cut  out  from  her  will  the 
parts  which  are  missing ;  but,  assuming  that  it  was  her  own  act,  there 
is  nothing  in  the  circumstances  attending  the  act,  or  in  the  nature  of 
the  act,  from  which  any  conclusion  can  be  reached  that  she  intended  to 
cancel  the  whole  instnmient,  or  that  she  had  anything  in  mind  beyond 
altering  the  will  by  striking  out  some  of  its  provisions. 

The  will,  therefore,  as  originally  executed,  was  never  revoked,  and 
is  still  her  will,  and  if  the  contents  of  the  missing  parts  of  the  will  had 
been  legally  and  adequately  proved  in  this  proceeding,  it  would  haye 
been  admitted  to  probate  in  its  entirety;  and  in  any  event,  even  if 
the  substance  of  the  missing  portions  has  not  been  proved,  the  paper 
which  remains  and  is  presented  for  probate  must  be  admitted  to  pro- 
bate, because  it  is  still  her  will  and  it  has  never  been  revoked.  In 
such  case,  of  course,  there  should  be  an  accompanying  adjudication  of 
the  fact  that  certain  parts  of  the  will  had  been  cut  out  and  are  miss- 
ing. It  is  not  believed  that  it  is  the  law  that  the  whole  will  must  be 
proved  or  none  of  it. 

The  only  evidence  in  the  proceeding  bearing  upon  the  question  of 
what  the  missing  provisions  of  the  will  were  is  as  follows:  Mrs. 
Margaret  Gibbs,  a  neighbor  of  Mrs.  Kent,  testifies  that  in  May  or  June, 
1911,  two  or  three  months  after  the  will  was  executed,  Mrs.  Kent  told 
her  that  there  were  people  jealous  of  Mr.  King  because  they  thought 
he  was  going  to  get  some  of  her  money,  and  she  said  he  would  get  it 
because  she  thought  he  deserved  it,  and  that  she  left  him  $2,500,  and 
his  brother  the  same,  and  after  Mr.  Kent's  death  Ross  King  and  Bruce 
King  were  to  have  each  one-fourth  of  what  was  left  after  Mrs.  Kent 
died ;  that  she  had  made  a  will  to  that  effect ;  that  those  provisions  wer^ 
in  the  will ;  and  that  afterward,  on  four  or  five  other  occasions,  down 
to  as  late  as  a  month  before  her  death,  she  mentioned  substantially  the 
same  fact;  and  only  a  week  before  her  death,  the  day  that  she  was 
taken  sick,  Mrs.  Kent  said  that  Ross  King  was  going  to  get  rewarded 
for  what  he  had  done  for  her ;  that  Ross  King  and  Bruce  King  were 
going  to  get  the  most  of  her  money  when  she  was  through  with  it;  that 
she  wanted  them  to  have  it. 

This  testimony  of  Mrs.  Gibbs  was  given  at  a  hearing  held  on  the 
14th  day  of  January,  and  no  objection  was  made  at  the  time  of  its 
reception.  It  was  given  at  the  outset  of  her  examination,  and  she  was 
cross-examined  at  considerable  length  by  the  contestants'  counsel,  an- 
other witness  examined  by  both  sides,  and  the  proponent  rested,  and 
the  hearing  was  adjourned  two  weeks.  On  the  adjourned  day  the 
contestants'  counsel  made  a  motion  to  strike  out  Mrs.  Gibbs'  testimony, 
above  recited,  on  the  ground  that  the  evidence  was  incompetent  and 
no  part  of  the  res  gestae. 

The  court  denied  the  motion  for  the  time  being,  reserving  the  right 
to  grant  the  motion  before  disposing  of  the  case  if  it  should  see  fit  to 
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do  so.  The  court  felt  at  the  time,  and  still  feels,  that  the  contestants 
waited  too  long  before  raising  any  objection  to  Mrs.  Gibbs'  testimony, 
and  the  denial  of  the  motion  to  strike  out,  made  at  the  time,  should 
remain  as  the  proper  disposition  of  the  matter.  In  this  case,  substan- 
tial justice  to  all  the  parties,  as  it  seems  to  me,  is  more  likely  to  be  pro- 
moted by  allowing  the  evidence  as  to  the  declarations  of  Mrs.  Kent  as 
to  the  contents  of  the  missing  parts  of  the  will  to  remain  in  the  case 
rather  than  by  striking  it  out. 

Mrs.  Gibbs'  testimony  is  corroborated  in  part  by  that  of  Mr.  Cook, 
who  drew  the  will,  who  says  that  there  was  a  provision  in  the  sixth 
clause  for  a  Mr.  Ross  King — ^as  he  recalls,  a  provision  by  which  she  gave 
to  Ross  King  a  certain  specified  portion  of  her  estate.  He  does  not  re- 
collect the  amount,  but  as  he  recalls  it  was  in  the  thousands.  The  court 
is  satisfied  from  this  testimony  that  the  sixth  clause  of  the  will  contain- 
ed a  bequest  of  $2,500  to  Ross  King  and  a  like  amount  to  Bruce  King; 
and  that  the  missing  portion  of  the  tenth  clause  contained  a  bequest 
and  devise  to  each  of  them  of  one- fourth  of  the  remainder  of  the  estate 
mentioned  in  the  ninth  and  tenth  clauses  of  the  will. 

[4]  It  was  not  necessary  that  the  provisions  of  the  will  which  .were 
contained  in  the  missing  portions  should  be  proved  by  two  witnesses, 
as  required  by  section  1865  of  the  Code  of  Civil  Procedure.  All  of 
article  3  of  title  3  of  chapter  15  of  the  Code,  of  which  section  1865  is  a 
part,  evidently  applies  only  to  cases  where  the  whole  will  has  been  lost 
or  destroyed,  and  not  to  cases  where,  as  in  this,  only  a  part  is  missing. 

A  decree  should  be  made,  therefore,  admitting  to  probate  the  paper 
presented  and  the  missing  portions  thereof,  with  proper  adjudication 
of  the  substance  of  the  missing  parts  of  the  will,  as  above  indicated. 

Probate  decreed. 
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HALSTEAD  ▼.  SOHNITZPAHN. 
(Supreme  Court,  Special  Term,  Erie  County.    April  13,  1915.) 

SpKCIHO    PeBFOBMANCE    ^=»108->IlTJUNOTIOZr    PlNDENTS    LlTB—QBOUNDa— IB- 
BBPABABUE  InJUBY. 

In  an  action  for  the  speclflc  performance  of  a  written  contract,  by 
whlcb  defendant  agreed  to  furnish  plaintiff  with  certain  patented  devices 
at  a  fixed  price  and  plaintiff  agreed  to  equip  a  sales  office  for  placing  the 
device  on  the  market  and  to  take  200  of  them  within  six  months  and  600 
within  a  year  and  which  recited  a  consideration,  allegations  that  defend- 
ant's refusal  to  perform  would  cause  plaintiff  irreparable  loss,  without 
allegation  of  defendant's  insolvency,  and  that  it  would  be  difficult  to  es- 
tablish the  measure  of  damages  if  there  was  no  specific  performance,  did 
not  show  facts  from  which  irreparable  injury  would  follow,  so  as  to  Jus- 
tify an  Injunction  i)endente  lite. 

[Ed.  Note. — ^For  other  cases,  see  SiSeciflc  Performance,  Cent.  Dig.  %  358 ; 
Dec.  Dig.  «=>108.] 

Action  by  Leon  A.  Halstead  against  Oscar  E.  Schnitzpahn  in  which 
plaintiff  moved  for  an  injunction  pendente  lite.  Temporary  injunction 
vacated,  and, motion  denied. 

John  M.  Keyes,  of  Buffalo,  for  plaintiff. 
Klein  &  James,  of  Buffalo,  for  defendant. 

WOODWARD,  J.  The  plaintiff  brings  this  action  to  compel  the 
specific  performance  of  a  contract  for  the  furnishing  of  a  mechanical 
device  known  as  "Cointex."  The  plaintiff  and  defendant  entered  into 
a  written  contract  under  seal,  by  the  terms  of  which  the  defendant 
agreed  to  furnish  the  plaintiff  with  the  patented  devices  at  $7  each. 
The  plaintiff  agreed  to  equip  an  office  and  to  perform  the  necessary 
work  of  placing' these  devices  upon  the  market,  and  to  take  200  of 
them  within  six  months  from  the  date  of  the  contract,  and  600  within 
a  period  of  one  year.  The  contract,  which  is  under  seal,  recites  a 
consideration  of  $2,000  and  "other  good  and  valuable  considerations, 
each  to  the  other  in  hand  paid,  the  receipt  of  which  is  hereby  acknowl- 
edged," and  the  theory  of  the  plaintiff  appears  to  be  that  this  was  not 
the  real  consideration — that  the  true  consideration  was  the  contract  on 
his  part  to  vend  the  articles  and  to  purchase  the  same  from  the  de- 
fendant at  the  stipulated  price. 

Just  what  particular  difference  it  makes  what  the  real  consideration 
was,  so  long  as  there  is  a  consideration  to  support  the  contract,  does 
not  suggest  itself.  The  only  question  important  here  is  whether  the 
temporary  injunction  should  be  continued  during  the  pendency  of  the  ' 
action,  and  I  am  unable  to  discover  from  the  pleadings  and  the  af- 
fidavits any  reason  to  apprehend  that  the  plaintiff  will  suffer  any  dam- 
ages which  may  not  be  properly  ascertained  and  adjusted  upon  the 
trial  of  the  action,  without  the  aid  of  an  order  of  injunction.  The 
complaint  alleges,  among  other  things,  that  "should  this  defendant 
be  allowed  to  refuse  to  perform  his  part  of  the  agreement,  to  wit,  sup- 
plying this  plaintiff  with  the  Cointex  device  and  improvements  thereon, 
in  accordance  with  the  terms  and  conditions  set  forth  in  said  contract, 

^=9For  other  cajBM  tee  Mine  topic  A  KBY-NUMBBR  in  all  Key-Numbored  DigMts  &  lodezoB 
162N.y.S.— 86 


Digitized  by  VjOOQ  iC 


f>62  152  NBW  TOBK  8UPPLBMBNT  (Sup.  Ct. 

this  plaintiif  will  suffer  irreparable  loss" ;  but  there  is  no  allegation 
that  the  defendant  is  insolvent,  or  that  he  is  in  any  wise  incapacitated 
to  respond  in  damages,  and  the  mere  fact  that  the  plaintiff  concludes 
that  "it  would  be  difficult  to  establish  the  measure  of  damages,  which 
this  plaintiff  will  suffer  if  the  defendant  be  not  compelled  to  specifically 
perform  his  obligations  under  said  contract,"  does  not  meet  the  re- 
quirement of  showing  to  the  court  the  facts  from  which  the  infer- 
ence of  irreparable  injury  will  proceed. 

While  the  prospects  of  large  profits  in  vending  patented  articles  is 
most  alluring,  the  experiences  of  mankind  do  not  justify  the  courts  in 
taking  judicial  notice  that  any  man  will  be  irreparably  injured  by  rea- 
son of  not  having  a  constant  supply  of  a  comparatively  new  and  un- 
tried invention  at  his  disposal,  and  there  is  no  allegation  here  that 
there  is  any  market  for  this  particular  device,  or  that  the  plaintiff  has 
any  prospects  of  selling  the  number  which  he  demands  shall  be  sup- 
plied under  the  provisions  of  the  contract,  or  any  other  number.  It 
seems  to  me  that  the  moving  papers  do  not  show  a  legitimate  ground 
for  continuing  the  injunction,  its  proper  purpose  being  to  protect  liti- 
gants against  fruitless  judgments  or  public  mischiefs,  rather  than  pro- 
viding extraordinary  remedies  for  contracts  of  a  spectllative  nature. 

The  temporary  injunction  should  be  vacated,  and  the  application  of 
the  plaintiff  to  make  the  injunction  cover  the  period  of  the  litigation 
should  be  denied^  with  $10  costs  of  this  motion  to  the  defendant 


AMBROSIUS  V.  AMBROSIUS. 
(Supreme  Court,  Appellate  Division,  Second  Department.    April  1,  1915.) 

1.  Taxation  «=s>59— Tbansfeb  Tax— Gift  of  Securitdss— Duty  of  Donee- 

Statute. 

Where  a  father  gave  stocks  by  declaration  of  trust  to  his  minor  chUd, 
no  duty  rested  upon  the  infant  to  affix  a  transfer  stamp  to  the  declaration 
of  ti-ust,  as  required  by  Tax  Law  (Consol.  Laws,  c.  60)  gS  270,  271,  regu- 
lating the  amount  and  manner  of  paying  such  tax ;  such  duty  resting  upon 
the  father,  under  section  272,  providing  that  any  person  who  shall  make 
any  sale  or  transfer  of  stock  without  paying  the  tax  imposed,  etc.,  shall 
be  deemed  guilty  of  a  misdemeanor  and  punished  by  fine  or  Imprisonment 
or  both. 

[Ed.  Note. — For  other  cases,  see  Taxation,  Cent.  Dig.  {{  136-138;  Dec. 
Dig.  <©=»59.] 

2.  Corporations  ^=s>114 — ^Transfers  of  Stock— Patuknt  of  Transfer  Tax — 

Tax  Law. 

While  by  direct  provision  of  Tax  Law,  |  278,  a  transfer  of  stock,  not 
having  affixed  thereto  a  transfer  stamp,  cannot  be  received  in  evidence, 
it  is  nevertheless  valid  and  efficient  as  a  conveyance. 

[Ed.  Note. — For  other  cases,  see  Corporations,  Cent  Dig.  §|  466,  470- 
478 ;    Dec.  Dig.  <©=>114.] 

3.  Infants  ^=»101— Actions— Discontinuance  of  Equity  Suit  to  Sue  in 

Federal  Courts— Power  of  Court. 

Where  plaintiff,  an  infant,  sued  her  mother,  as  administratrix  of  her 
father's  estate,  to  enforce  declarations  of  trust  as  to  certain  stocks  in  her 
favor,  defendant  resisting,  and  urging  that  plaintiff  had  an  adequate  rem- 
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edy  at  law,  and  where  the  plaintiff  thereafter  asked  leave  to  withdraw 
her  suit,  having  sued  on  the  gronnda  of  diverse  dtisenship  in  the  federal 
conrts,  the  action  of  the  trial  court  in  granting  leave  to  withdraw  violated 
no  rule  of  equity  practice  and  was  no  abuse  of  discretion,  since  strong 
grounds  must  be  shown  to  force  an  infant  to  carry  on  a  litigation  against 
her  interests  to  continue,  and  since  such  infant's  riight  to  sue  in  the  federal 
courts  on  the  ground  of  diverse  citizenship  is  one  which  a  state  court 
cannot  abridge. 

[Ed.  Note. — ^For  other  case»,  see  Infimts,  Cent  Dig.  |  249;   Dec.  Dig. 
«=»101.] 

Appeal  from  Special  Term,  Kings  County. 

Action  by  Marie  Marjorie  Ambrosius  against  Iva  H.  Ambrosius, 
as  administratrix.  From  an  order  denying  her  motion  to  vacate  an 
order  allowing  discontinuance  of  the  suit,  defendant  appeals.    Affirmed. 

Argued  before  JENKS,  P.  J.,  and  BURR,  CARR,  RICH,  and  PUT- 
NAM, JJ. 

W.  B.  Symmes,  Jr.,  of  New  York  City,  for  appellant. 
J.  Frederick  Eagle,  of  New  York  City  (C.  D.  Francis,  of  New  York 
City,  on  the  brief),  for  respondent. 

PER  CURIAM.  [1,  2]  Had  the  duty  to  affix  a  transfer  stamp  to 
her  father's  declarations  of  trust  been  on  the  infant  plaintiff,  more 
weight  could  be  given  to  defendant's  argument  that,  despite  her  mo- 
tion to  discontinue,  her  suit  should  go  on.  But  a  gift  of  securities  by 
a  father  to  a  child  non  sui  juris  imposed  on  her  no  such  duty.  This  was 
not  only  from  her  incapacity,  but  because  the  duty  was  laid  on  the  per- 
son making  the  sale,  transfer,  or  agreement  (Tax  Law,  §  272),  who  was 
the  father  and  plaintiff's  natural  guardian.  Should  such  a  trust  fail 
in  equity  because  of  the  father's  omission  to  stamp  the  papers  he  had 
made  ?  The  state  la":v  declares  a  rule  excluding  the  receipt  in  evidence 
of  such  unstamped  transfer,  but  does  not  annul  it.  Bean  v.  Flint,  204 
N.  Y.  153,  97  N.  E.  490.  Strong  grounds  must  be  shown  to  move 
the  judicial  discretion  to  force  an  infant  to  carry  on  a  litigation  which 
is  clearly  against  her  interests  to  continue. 

[3]  Where  no  testimony  has  been  taken,  no  costly  preparation  for 
trial  incurred,  and  no  hearing  has  been  had  on  the  merits,  we  cannot 
say  that  the  learned  court  below,  in  granting  the  infant  leave  to  with- 
draw, violated  any  rule  of  equity  practice,  or  abused  its  discretion. 
Defendant  had  sought  no  affirmative  recovery.  Instead  of  joining  in 
the  relief  asked,  she  stood  in  an  attitude  of  resistance,  and  urged  that 
plaintiff  had  an  adequate  remedy  at  law.  With  an  infant  so  con- 
fronted, a  court  of  equity  would  forget  its  traditions  of  care  and  pro- 
tection of  its  infant  wards  if  it  denied  leave  to  discontinue.  If  the 
infant  had  the  requisite  citizenship,  her  suing  in  the  federal  courts  is 
by  virtue  of  a  right  conferred  by  Congress,  which  this  court  cannot 
stop,  abridge,  or  impair. 

The  order  refusing  to  vacate  the  ex  parte  order  of  discontinuance 
is  therefore  affirmed,  with  $10  costs  and  disbursements. 
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PTE  V.  PYB. 
(Supreme  Ck>iirt,  Appellate  Division,  Fourth  Department.     March  26.  1 

1.  Divorce  ^=»236— Deosee  fob  ALnfoirr— Agreement  nt  Settlemeiit— I 

ING  Effect. 

The  written  agreement,  by  which  a  wife  agrees  to  accept  a  certain 
in  full  payment  of  alimony  decreed  to 'her,  which  sum  has  been  paJ 
binding  until  set  aside. 

[Ed.  Note.— -For  other  cases,  see  Divorce,  Cent.  Dig.  H  666,  667; 
Dig.  «=»236.] 

2.  Divobce  ^=s>236— Decbee  fob  Alimony— Aqbeement  in  Settlement- 

CEEDINOS  TO  SeT  ASIDE. 

A  written  agreement,  binding  a  wife  to  accept  a  certain  sum  iii 
ment  of  alimony  decreed  to  her,  which  sum  has  been  paid,  cannot  I 
aside  on  motion ;   her  remedy,  if  any,  being  by  action. 

[Ed.  Note.— For  other  cases,  see  Divorce,  Cent  Dig.  §S  666,  667; 
Dig.  «=»236.] 

Appeal  from  Special  Term,  Monroe  Countyi 

Action  by  Margaret  A.  Pye  against  Frank  Pye.  From  an  ( 
denying  plaintiff's  motion  for  an  order  annulling  settlement  agree 
as  to  alimony  and  for  leave  to  issue  execution  to  collect  alimony,  [ 
tiff  appeals.    Affirmed. 

Argued  before  KRUSE,  P.  J.,  and  ROBSON,  FOOTE,  I 
BERT,  and  MERRELL,  JJ. 

M.  Fillmore  Brown,  of  Angola,  for  appellant. 
George  D.  Forsyth,  of  Rochester,  for  respondent 

PER  CURIAM.  [1]  The  written  agreement  by  which  pla 
agreed  to  accept  $925  in  full  payment  of  the  alimony  awarded  to  h 
the  decree  herein,  which  sum  was  paid  to  her,  is  still  in  force,  a 
binding  upon  plaintiff  until  set  aside.  Galusha  v.  Galusha,  116  ] 
635,  22  N.  E.  1114,  6  L.  R.  A.  487,  15  Am.  St  Rep.  453;  Wini 
Winter,  191  N.  Y.  462,  84  N.  E.  382,  16  L.  R.  A.  (N.  S.)  710;  G 
field  V.  Greenfield,  161  App.  Div.  573,  146  N.  Y.  Supp.  865. 

[2]  It  cannot  be  set  aside  on  motion.  If  plaintiff  has  a  right  to 
it  annulled,  her  remedy  is  by  action. 

The  order  appealed  from  should  be  affirmed,  without  costs. 


SNOOK  et  al.  v.  NEW  YORK  CENT.  &  H.  R.  R.  CO. 
(Supreme  Court,  Trial  Term,  Monroe  County.    April  6,  191S0 

I.  Railroads  ^=>465 — Fires — Liability. 

Where  the  negligence  of  a  railroad  company  was  the  direct  and  : 
mate  cause  of  a  flre  starting  in  one  building  and  extending  to  other 
ings,  the  company  was  liable  for  all  the  damages  resulting. 

[Ed.  Note.— For  other  cases,  see  Railroads^  Cent  Dig.  S{  1690- 
Dec.  Dig.  <S=»465.1 
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2.  Watebb  and  Watxb  COUB8E8  ^s>119^DiTBBSioN  OF  Wateb— Liability  of 
Railbdad  Company. 

A  railroad  company,  constmctliig  a  ditch  along  its  right  of  way  and 
thereby  collecting  surface  water,  must  exercise  ordinary  care  to  see  that 
the  ditch  and  a  culrert  constructed  to  carry  the  surface  water  are  in 
proper  condition,  so  that  waters  collected  will  not  be  set  back  on  lands  of 
adjoining  owners  to  their  damage. 

[Ed.  Note. — For  other  cases,  see  Waters  and  Water  Courses,  Cent.  Dig. 
IS  131-134;   Dec.  Dig.  «=»119.] 

8.  Waters  and  Wateb  Courses  ^=»119 — ^Ditches  and  Culverts — Liability 
OF  Railroad  Company. 

An  owner  of  lands  adjacent  to  a  right  of  way  maintained  thereon  build- 
ings for  his  business.  In  one  of  the  buildings,  lime  delivered  by  the  rail- 
road company  was  stored.  The  company  built  a  ditch  along  its  right  of 
way,  and  a  culvert  sufficient  to  carry  away  waters  ordinarily  collected 
In  the  ditch.  An  exceptionally  heavy  rainfall  caused  water  collected  in 
the  ditch  to  be  set  back  on  the  land  of  the  owner,  and  to  reach  the  lime, 
causing  a  fire  destroying  the  owner's  buildings.  There  had  not  been  any 
prior  difficulty  with  the  culvert  Held,  that  the  company  was  not  guilty 
of  actionable  negligence  in  maintaining  the  ditch  and  culvert,  and  was 
not  liable  for  the  fire. 

[Ed.  Note.— For  other  cases,  see  Waters  and  Water  Courses,  Cent  Dig. 
§S  131-134 ;  Dec:  Dig.  <S=»119.] 

Action  by  Blaine  G.  Snook  and  others  against  the  New  York  Central 
&  Hudson  River  Railroad  Company.  On  motion  by  defendant  for  new 
trial  on  the  minutes.    Granted. 

Miller  &  Bentley,  of  Pulaski,  for  plaintiffs. 

Harris,  Beach,  Harris  &  Matson,  of  Rochester  (David  C.  Munson,  of 
Rochester,  of  counsel),  for  defendant. 

CLARK,  J.  The  Rome,  Watertown  &  Ogdcnsburg  division  of  de- 
fendant's railroad  runs  in  an  easterly  and  westerly  direction  through 
the  northern  part  of  Monroe  county,  and  at  a  station  called  Walker 
plaintiff  Snook  owns  a  small  tract  of  land  adjoining  defendant's  right 
of  way  on  the  south.  On  this  tract  of  land  Mr.  Snook  had,  prior  to 
March,  1913,  several  buildings  which  he  used  in  the  produce  business 
conducted  by  him  at  that  station.  One  of  the  buildings  was  called  the 
lime  shed,  and  in  it  he  had  stored  some  50-odd  barrels  of  lime,  which 
had  been  shipped  to  him  over  defendant's  railroad,  and  which  had  been 
delivered  to  one  of  his  buildings  by  defendant  over  a  switch  which  was 
used  by  Mr.  Snook  in  the  conduct  of  his  business  as  a  shipper  of  prod- 
uce from  said  station. 

The  general  slope  and  drainage  of  the  land  in  that  vicinity  is  toward 
the  north,  toward  Lake  Ontario,  and  prior  to  the  construction  of  de- 
fendant's railroad  all  drainage  waters  from  lands  in  the  vicinity  under 
consideration  naturally  drained  northerly.  When  the  railroad  was 
constructed  many  years  ago,  it  interfered  with  this  natural  flow  of 
drainage  waters  to  the  north,  and  evidently  for  the  purpose  of  collect- 
ing surface  waters,  which  would  reach  or  be  accumulated  on  its  right 
of  way,  defendant  constructed  a  ditch  on  its  land  commencing  about 
100  rods  east  of  lands  of  plaintiff  Snook,  and  continued  it  westerly  on 
its  right  of  way,  and  parallel  with  and  south  of  its  tracks,  to  a  point 
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several  feet  east  of  the  south  end  of  a  culvert  which  defendant  had 
maintained  for  years,  which  served  the  purpose  of  conveying  waters 
collected  in  this  ditch  under  defendant's  tracks  to  the  north  side  there- 
of. At  a  point  a  few  feet  east  of  the  south  end  of  this  culvert  this 
railroad  ditch  curved  southerly  to  a  point  near  the  south  line  of  defend- 
ant's right  of  way,  and  then  continued  its  course  westerly  to  a  point 
directly  south  of  the  south  end  of  the  culvert,  when  the  ditch  turned 
to  the  north  and  ran  10  or  15  feet  to  the  south  end  of  the  culvert,  so 
the  waters  collected  in  the  ditch  passed  through  the  culvert  under  the 
tracks  to  the  north  side,  as  above  stated. 

The  land  of  Mr.  La  Barron  joined  Snook's  land  on  the  east,  and  also 
defendant's  right  of  way  on  the  south.  There  is  a  depression  in  La 
Barron's  land  near  the  east  end  of  Snook's  property,  and  very  near 
one  or  more  of  the  buildings  that  were  located  thereon.  It  is  the  con- 
tention of  defendant  that  the  surface  waters  in  that  vicinity  collected 
in  this  natural  depression  and  reached  the  railroad  land  at  a  point  di- 
rectly opposite  the  south  end  of  the  culvert,  and  that  consequently  any 
surface  waters  which  naturally  drained  into  this  depression  would  be 
conveyed  directly  across  defendant's  right  of  way  into  the  southerly 
end  of  the  culvert,  and  were  therefore  not  collected  in  its  ditch.  The 
contention  of  plaintiffs  is  that  this  depression  on  La  Barron's  land 
strikes  defendant's  ditch  at  a  point  IS  or  more  feet  easterly  of  the  south 
end  of  the  culvert,  and  therefore  surface  waters  which  naturally  drain,- 
ed  from  La  Barron's  lands  were  collected  in  defendant's  ditch  several 
feet  east  of  the  culvert,  and  were  conveyed  to  it  through  the  ditch. 

In  March,  1913,  there  was  an  unusual  rainfall  in  this  vicinity,  and  in 
the  forenoon  of  March  25th  plaintiff  Snook  observed  that  the  culvert 
was  not  carrying  off  the  accumulating  waters,  and  that  they  were  be- 
ing dammed  up  on  the  south  side  of  defendant's  right  of  way  and  set 
back  onto  his  property  and  La  Barron's  property,  which  adjoined  de- 
fendant's right  of  way.  He  at  once  notified  defendant's  station  agent 
at  Walker,  the  only  person  in  charge  of  defendant's  business  at  that 
point,  and  he  agreed  to  notify  the  defendant's  local  section  foreman  and 
have  the  obstruction,  at  the  culvert  removed.  Nothing  was  done  in  that 
regard  until  late  in  the  afternoon,  and  the  waters  were  continually 
rising,  and  at  that  time  reached  a  point  near,  if  not  quite  to,  some  of 
Snook's  buildings.  He  again  notified  the  station  agent  of  the  situation, 
but  the  section  foreman  was  not  in  the  vicinity,  and  nothing  was  done 
with  reference  to  relieving  the  conditions  at  the  culvert,  and  on  the 
morning  of  March  26th,  owing  to  the  clogged  condition  of  the  culvert, 
the  accumulating  waters  were  dammed  up  and  set  back  on  Mr.  Snook's 
property,  and  reached  his  buildings,  among  them  being  the  lime  shed,  in 
which  he  had  stored  the  lime  above  mentioned.  'This  shed  was  on 
abutments  some  18  inches  above  the  ground. 

The  waters  continued  to  rise  until  they  reached  the  floor  of  the  build- 
ing, and  finally  reached  a  height  of  6  inches  around  the  standing  bar- 
rels of  lime.  When  the  water  reached  the  lime,  by  chemical  processes 
explained  by  witnesses  on  the  trial,  heat  was  produced,  which  resulted 
in  setting  the  lime  building  on  fire,  and  practically  all  the  building^s 
owned  by  Mr.  Snook  on  this  small  tract  of  land  adjoining  defendant's 
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property,  with  their  contents,  were  destroyed.  The  value  of  the  prop- 
erty was  conceded,  so  the  jury  was  not  troubled  with  the  question  of 
damages,  but  the  questions  of  defendant's  negligence,  the  contributory 
negligence  of  plaintiff  Snook,  and  the  question  of  whether  or  not  de- 
fendant's negligence,  if  any,  was  the  proximate  cause  of  this  conflagra- 
tion, were  submitted  to  the  jury,  and  on  all  the  propositions  the  jury 
found  for  the  plaintiffs,  and  they  recovered  a  verdict  for  the  damages, 
the  value  of  the  property  as  stipulated ;  the  plaintiffs  being  the  owner 
of  the  property  destroyed  and  several  insurance  companies  who  had 
paid  losses  under  their  policies  held  by  Snook  at  the  time  of  the  fire, 
and  they  being  subrogated  to  the  amounts  paid. 

Defendant  moved  for  a  new  trial  on  the  minutes,  alleging  that  its 
negligence  was  not  established,  and  that,  even  if  it  was,  its  negligence 
was  not  the  proximate  cause  of  the  fire.  Moreover,  defendant  urged 
that,  even  though  it  was  negligent,  and  its  negligence  was  the  proxi- 
mate cause  of  setting  fire  to  the  lime  shed,  the  damages  should  be  limit- 
ed to  those  resulting  from  the  destruction  of  that  building,  and  could 
not,  under  any  circumstances,  be  extended  to  the  damages  resulting 
from  the  destruction  of  the  other  buildings  and  contents. 

As  to  the  question  of  the  contributory  negligence  of  the  plaintiff 
Snook,  it  was  clearly  a  question  of  fact  for  the  jury,  and  the  finding  on 
that  question  is  supported  by  sufficient  evidence. 

[1]  As  to  the  proposition  urged  by  the  learned  counsel  for  defend- 
ant, that  even  though  it  was  negligent,  and  its  negligence  was  the 
proximate  cause  of  the  fire,  the  damages  should  be  limited  to  those 
occasioned  by  the  destruction  of  the  first  building,  I  do  not  think  such 
a  conclusion  would  be  justifiable  undeV  the  evidence  in  this  case.  The 
buildings  of  plaintiff  Snook  were  on  one  parcel  of  land  adjoining  the 
railroad  right  of  way,  and  if  the  evidence  was  sufficient  to  justify  the 
finding  that  defendant  was  negligent  in  not  keeping  its  ditch  and  cul- 
vert in  proper  condition,  and  that  such  negligence  was  the  natural,  di- 
rectfc  and  proximate  cause  of  the  fire  which  resulted  in  the  destruction 
of  Mr.  Snook's  property,  then  defendant  would  be  liable  for  all  the 
damages  which  were  the  direct,  natural,  and  proximate  result  of  its 
negligence,  and  they  would  not  be  limited  to  damages  resulting  from 
the  destruction  of  the  first  building.  Jamieson  v.  N.  Y.  &  R.  B.  R.  Co., 
11  App.  Div.  50,  42  N.  Y.  Supp.  915;  Jacobs  v.  N.  Y.  C.  &  H.  R.  R. 
Co.,  107  App.  Div.  134,  94  N.  Y.  Supp.  954;  Id.,  186  N.  Y.  586,  79  N. 
E.  1108;  Branson  v.  N.  Y.  C.  &  H.  R.  R.  Co.,  Ill  App.  Div.  7Z7,  97 
N.  Y.  Supp.  788;  Hinds  v.  Barton,  25  N.  Y.  544;  Collins  v.  N.  Y.  C. 
&  H.  R.  R.  Co.,  132  N.  Y.  603,  30  N.  E.  1152;  People  v.  N.  Y.  C.  & 
H.  R.  R.  Co.,  155  App.  Div.  699,  140  N.  Y.  Supp.  902;  13  Am.  &  Eng. 
Enc.  of  Law  (2d  Ed.)  page  452. 

[2,  3]  There  was  evidence  which  would  justify  the  finding  that  the 
culvert  in  question  was  structurally  defective,  buj:  it  was  not  shown 
that  it  had  not  been  sufficient  for  all  ordinary  purposes;  that  is,  it 
was  shown  that  it  had  always  been  a  sufficient  culvert  to  convey  to  the 
north  side  of  defendant's  tracks  all  the  waters  which  had  been  collected 
in  its  ditch  under  ordinary  conditions.  In  fact,  as  I  recall  the  evidence, 
It  nowhere  appeared  that  the  culvert  had  ever  failed  to  convey  to  the 
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north  side  of  the  track  all  waters  which  had  been  collected  in  dc 
ant's  ditch,  whether  these  waters  came  from  defendant's  right  ol 
or  from  lands  of  adjoining  owners,  and  there  was  no  proof  th( 
fendant  had  previous  knowledge  or  notice  of  any  defect  in  the  ci 

At  the  time  Mr.  Snook's  buildings  were  destroyed,  conditions 
unusual  and  exceptional.  A  heavy  rainfall  had  occurred,  the  he 
storm  of  its  kind  that  had  been  known  in  this  vicinity  in  upwai 
40  years,  the  rain  was  heavy  and  continuous  for  many  hours,  an 
culvert,  which  had  been  sufficient  under  ordinary  conditions  tc 
vey  to  the  north  side  of  defendant's  tracks  all  waters  which  had 
collected  in  its  ditch,  proved  inadequate  to  take  care  of  the  treme 
volume  of  water  which  resulted  from  this  unusual  rainfall.  Prii 
defendant  owed  no  duty  to  the  plaintiff  Snook,  or  any  other  adj( 
owner,  with  reference  to  the  surface  waters  from  their  lands.  S 
V.  N.  Y.  C.  &  H.  R.  R.  Co.,  127  App.  Div.  832,  112  N.  Y.  Supp.  11 
having  constructed  a  ditch  along  its  right  of  way,  if  it  activel 
lected  these  surface  waters,  it  was  obliged  to  exercise  ordinar] 
to  see  to  it  that  this  ditch  and  culvert  were  kept  in  proper  con< 
so  that  waters  it  had  collected  would  not  be  dammed  up  and  sel 
on  lands  of  adjoining  owners  to  their  damage.  It  was  not  obli^ 
exercise  active  vigilance  in  this  regard,  and  it  was  not  the  insu 
the  safety  of  the  property  of  adjoining  owners.  Its  duty  was  J 
that  of  ordinary  care  and  to  guard  against  accidents  which  migt 
sonably  be  expected  or  anticipated. 

Now,  was  this  fire,  which  undoubtedly  resulted  from  water  c 
in  contact  with  lime  stored  in  Mr.  Snook's  lime  shed,  an  inji 
such  a  nature  that  a  reasonably  prudent  man  would  expect  or  anti 
it?  I  think  not.  If  there  had  ever  been  any  prior  difficulty  wit 
culvert,  which  had  been  brought  to  the  knowledge  of  defenda 
its  employes,  it  would  present  a  very  different  situation;  but 
where  the  culvert  in  question  had  always  been  sufficient  to  c 
the  waters  collected  in  defendant's  ditch  to  the  north  side 
tracks  under  ordinary  conditions,  to  hold  that  the  injury  resulted 
this  choking  up  of  the  culvert  when  the  rainfall  was  exceptions 
unusual  was  something  that  might  have  been  expected  or  antic 
would  be  holding  the  defendant  responsible  as  an  insurer  c 
property  of  adjoining  owners,  and  I  do  not  understand  that  t 
the  rule  or  the  law.  In  Lowery  v.  Western  Union  Telegraph  C 
N.  Y.  198,  19  Am.  Rep.  154,  the  court  said: 

"The  law  does  not  undertake  to  hold  a  person  who  is  chargeable  y 
breach  of  duty  toward  another  with  all  the  possible  consequences  of  his  ^ 
ful  act.  It,  in  general,  takes  cognizance  only  of  those  consequences 
are  the  natural  and  probable  result  of  the  wrong  complained  of.** 

And  again,  in  Hoffman  v.  King,  160  N.  Y.  618,  55  N.  E.  401, 
R.  A.  672,  73  Am.  St.  Rep.  715,  the  court  said: 

**The  damage  must  be  the  proximate  result  of  the  negligent  act  It 
be  such  as  the  ordinary  mind  would  reasonably  expect  as  a  probable 
of  the  act ;   otherwise,  no  liability  exists." 

In  view  of  the  fact  that  the  culvert  in  question,  the  negligent 
tenance  of  which,  on  the  part  of  defendant,  plaintiffs  allege  ws 
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cause  of  the  fire  in  question,  had  always  been  sufficient  to  take  care 
of  the  surface  waters  collected  by  defendant  in  its  ditch,  and  that 
there  had  never  previously  been  any  difficulty,  but  that  the  waters  which 
were  set  back  on  plaintiffs*  lands  at  the  time  of  this  fire  resulted  irom 
a  sudden,  unexpected,  and  very  unusual  rainfall,  I  do  not  think  it 
can  be  said  under  all  the  evidence  in  this  case  that  a  reasonably  pru- 
dent man  would  have  expected  or  anticipated  the  fire  and  damages  in 
question ;  that  is,  the  injury  suffered  by  plaintiff  Snook  could  not  have 
been  anticipated  or  expected  by  reasonably  prudent  men,  and  the  find- 
ing of  the  jury  that  defendant  was  negligent  under  the  circumstances, 
and  that  its  negligence  was  the  proximate  cause  of  this  fire,  without 
which  it  would  not  have  occurred,  was  contrary  to  and  against  the 
weight  of  the  evidence.  It  was  in  the  highest  degree  speculative  for 
the  jury  to  say,  in  view  of  the  tremendous  volume  of  water  which 
fell  at  that  time  as  the  result  of  that  storm,  that  waters  actively  col- 
lected by  defendant  in  its  ditch  were  the  direct  and  proximate  cause  of 
this  fire; 

It  impresses  me  that  if  defendant  was  negligent,  and  its  negligence 
was  the  proximate  cause  of  plaintiff's  misfortune,  defendant  would  be 
responsible  for  all  the  damages  which  resulted  directly  from  its  neg- 
ligence ;  but,  under  all  the  evidence  in  this  case,  the  finding  that  defend- 
ant was  negligent  and  that  the  damages  complained  of  were  the 
direct  aijd  proximate  result  of  such  negligence,  without  which  they 
would  not  have  occurred,  was  not  justified  by  the  evidence.  To  hold 
defendant  responsible  for  the  result  of  this  unusual,  unexpected,  and 
unprecedented  rainfall  would  be  to  make  it  the  insurer  of  the  safety 
of  property  of  adjoining  landowners.  That  obligation  defendant  did 
not  assume,  and  could  not,  under  the  law,  be  made  to  assume. 

The  motion  for  a  new  trial  must  be  granted,  with  costs  to  abide  the 
event. 


PEOPLB  ez  rel.  SPANG  t.  CAREY,  Special  D^uty  Bxdse  Com'r,  et  al. 

(No.  68/155.) 
(Supreme  Court,  Appellate  Division,  Fourth  Department.    March  10,  1915.) 

1.  Intoxicating  Liquors  ^=s>103 — Liquob  Tax  Certificate— Transfer  of  Ti- 

tle—Construction OF  Agreement. 

Where  an  agreement  between  a  liquor  dealer  and  a  brewing  company 
was  dearly  not  an  assignment  of  the  dealer's  liquor  tax  certificate  "as 
collateral  security,"  within  -Liquor  Tax  Law  (ConsoL  Laws,  c.  34)  §  12a, 
as  added  by  Laws  1912,  c.  263,  or  a  sale  of  the  certificate,  within  section 
26,  and  its  purpose  was  to  leave  the  title  in  the  dealer,  but  to  give  the 
brewing  company  all  the  surrender,  abandonment,  transfer,  and  renewal 
rights,  It  did  not  vest  the  brewing  company  with  title  to  the  certificate. 

[Ld.  Note. — For  other  cases,  see  Intoxicating  Liquors,  Cent.  Dig.  |§ 
108-112;   Dec.  Dig.  <S=»103.] 

2.  Intoxicating  Liquors  ^=s>103 — ^Liquor  Tax   Certificate— Assignment— 

Validity. 

An  attempted  assignment  of  a  liquor  tax  certificate  prior  to  its  issu- 
ance is  ineffective. 

[Ed.  Note. — For  other  cases,  see  Intoxicating  Liquors,  CJent.  Dig.  §i 
108-112 ;   Dec.  Dig.  «5=»103.] 

^=:»For  other  casM  sm  same  topic  A  KET-NUMBEB  Id  aU  Key-Numb«r«d  DlgesU  ft  Indexes 
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3.  ITVTOXICATINO     LiQITOBS     ^=>103 — ^LXQUOB     TaZ     CBHTXFXCATK— TEANBF 

Validity". 

An  attempted  transfer  of  a  liquor  tax  certificate  is  ineffective,  n 
the  certificate  is  presented  to  the  deputy  commissioner  of  excise  an< 
consent  to  the  transfer  is  indorsed  thereon,  as  provided  by  Liquor 
Law,  §  26. 

TEd.  Note. — For  other  cases,  see  Intoxicating  Liquors,  Gent  EM 
108-112 ;   Dec.  Dig.  «==>103.] 

4.  Intoxicating  Liquobs  «s»103 — ^Liquor  Tax  Certitzcate— Abandon 

AND  Thansfeb—Notice— Consent  of  Assignee. 

Where  an  alleged  assignment  of  a  liquor  tax  certificate  to  a  brc 
company  did  not  purport  to  assign  the  certificate  as  collateral  seci 
it  was  not  necessary  that  the  brevring  company's  consent  accompan; 
notice  of  abandonment  and  petition  for  transfer  subsequently  filed  b 
liquor  dealer  under  Liquor  Tax  Law  (CJonsol.  Ijaws,  c.  34)  |  8,  subd. 
added  by  Laws  1910,  c.  494. 

[Ed.  Note. — For  other  cases,  see  Intoxicating  Liquors,  Cent  Di 
108-112;    Dec.  Dig.  <S=»103.] 

6.  Intoxicating  Liquors  ^=>10d — ^Liqitob  Tax  Certificate— Transfer. 

On  an  order  of  the  deputy  commissioner  of  excise  permitting  a  1 
dealer  to  abandon  the  premises  for  which  a  liquor  tax  Certificate  wi 
sued  and  to  transfer  the  certificate  to  other  premises  and  to  an  assi 
pursuant  to  Liquor  Tax  Law,  §{  25,  26,  was  proper,  regardless  of  co 
tlons  made  relative  to  equitable  or  contract  rights  in  the  certificate 
affecting  the  legal  title ;  the  determination  of  such  controversy  not 
within  the  deputy  commissioner's  Jurisdiction. 

[Ed.  Note. — For  other  cases,  see  Intoxicating  Liquors,  Cent  DI 
108-112 ;   Dec.  Dig.  «=>103,] 

Appeal  from  Special  Term,  Monroe  County. 

Certiorari  by  the  People,  on  the  relation  of  Peter  Spang  ag 
William  J.  Carey,  Special  Deputy  Commissioner  of  Excise  for 
County  of  Monroe,  and  another.  From  an  order  directing  the 
fendant  named  to  issue  a  liquor  tax  certificate  to  relator,  defem 
appeal.    Reversed,  and  writ  of  certiorari  dismissed. 

Argued  before  KRUSE,  P.  J.,  and  ROBSON,  FOOTE,  L 
BERT,  and  MERRELL,  JJ. 

A.  M.  Sperry,  of  Albany  (Louis  M.  King,  of  Schenectady,  of  c 
sel),  for  appellants. 

Thomas  H.  Ward,  of  Syracuse  (Jos.  P.  Hogan,  of  Rochestej 
counsel),  for  respondent. 

PER  CURIAM.  [1]  The  agreement  of  September  11,  1913, 
not  vest  in  the  brewing  company  title  to  the  liquor  tax  certificate  tl 
after  on  September  17th  issued  to  Schiano.  It  was  not  an  assigni 
of  the  certificate  "as  collateral  security  for  moneys  loaned  or 
other  obligation  incurred,"  within  section  12a  of  the  Liquor 
Law;  nor  was  it  a  sale  of  the  certificate  within  section  26.  Its  ii 
and  purpose  seems  to  have  been  to  leave  the  title  in  Schiano,  bi 
give  the  brewing  company  all  the  surrender,  abandonment,  tran 
and  renewal  rights. 

[2]  If  intended  as  an  assignment,  it  did  not  pass  title,  as  the 
tificate  was  not  then  in  existence.  Anchor  Brewing  Co.  v.  Burni 
App.  Div.  272,  52  N.  Y.  Supp.  1005 ;  Rochester  Distilling  Co.  v.  R 

^s>For  other  cases  see  same  topio  A  KET-NUMBER  in  all  Key-Numbered  Digesto  ft  In 
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142  N.  Y.  570,  37  N.  E.  632,  40  Am.  St.  Rep.  635.  The  agreement  of 
September  16,  1914,  executed  by  the  brewing  company  in  the  name  of 
Schiano,  by  virtue  of  the  power  of  attorney  contained  in  the  prior 
agreement,  is  in  the  same  form,  and  for  the  same  reasons  did  not  vest 
in  the  brewing  company  title  to  the  new  liquor  tax  certificate  issued  to 
Schiano  on  his  appHcation  September  15,  1914,  for  the  ensuing  year. 

[3]  The  certificate  was  then  in  existence,  but  the  instrument  did  not 
transfer  the  title.  If  it  can  be  construed  as  intending  to  pass  the 
title,  that  intent  could  be  effectuated  only  by  presenting  the  certificate 
to  the  deputy  commissioner  of  excise  and  having  his  consent  to  the 
transfer  indorsed  thereon,  as  provided  in  section  26  of  the  Liquor 
Tax  Law. 

[4]  As  this  agreement  did  not  purport  to  assign  the  certificate  as 
collateral  security,  no  consent  of  the  brewing  company  was  necessary 
to  accompany  the  notice  of  abandonment  and  petition  to  transfer 
filed  by  Schiano  on  October  1,  1914,  under  subdivision  9  of  section 

8  of  the  act 

[5]  The  deputy  commissioner  of  excise  having  no  authority  or 
jurisdiction  to  determine  equitable  or  contract  rights  in  reference  to 
the  certificate  not  affecting  the  legal  title,  we  think  he  properly  al- 
lowed Schiano  to  abandon  the  premises  for  which  said  certificate  was 
issued  and  to  transfer  the  certificate  to  other  premises  and  to  the  as- 
signee, Martono,  pursuant  to  sections  25  and  26  of  the  act.  Traffic  in 
liquors  having  thus  been  abandoned  at  said  premises,  the  deputy  com- 
missioner of  excise  was  prohibited  by  the  express  terms  of  subdivision 

9  of  section  8  of  the  statute  from  issuing  to  relator  another  certificate 
for  the  same  premises,  and  hence  he  was  right  in  refusing  to  grant  re- 
lator's application. 

The  order  appealed  from  is  reversed,  and  the  writ  of  certiorari 
dismissed,  with  costs. 

Order  entered  nunc  pro  tunc  as  of  the  date  of  argument  and  sub- 
mission of  the  appeal,  viz.,  January  22,  1915.  Motion  to  substitute 
executors  in  place  of  relator,  deceased,  denied,  without  prejudice  to 
an  application  for  substitution  in  the  court  below,  if  so  advised. 


(89  Misc.  Rep.  538) 

BROWN  V.  JONES  et  al. 

(Supreme  Court,  Trial  Term,  Saratoga  County.    Marcb,  1916.) 

1.  UsTJBT  ^=s>12 — Elements — Knowledge  of  Lendeb. 

Usury  can  be  predicated  only  of  a  contract  whereby  one  party  agrees  to 
pay,  and  the  other  agrees  to  take,  an  unlawful  premium  upon  a  loan,  and 
not  where  the  lender  was  ignorant  of  the  usurious  agreement 

[Ed.  Note.— For  other  cases,  see  Usury,  Cent  Dig.  §§  23,  24,  146;  Dee. 
Dig.  «S=»12.1 

2.  Usury  «=»117 — Degree  of  Proof. 

Usury  involves  crime  and  forfeiture,  and  must  be  strictly  proved  by  the 
party  alleging  it. 

[Ed.  Note.— For  other  cases,  see  Usury,  Cent  Dig.  |§  328-840 ;  Dec.  Dig. 
«=>117.] 

^=9For  other  cases  see  same  topic  A  KBY-NUMBiSR  in  all  Key-Numbered  Digests  &  Indexes 
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3.  GsuBT  ^=»180— Remedies  of  Thi&d  Persons — SuBSEQusifr  Puhchasbb. 

One  who  acquired  mortgaged  premises  by  a  deed  containing  a  cove- 
nant against  incumbrances  can  contest  the  validity  of  the  mortgage  on  the 
ground  of  usury. 

[Bd.  Note.— For  other  cases,  see  Usury,  Ceot  Dig.  §§  38&-391;  Dec. 
Dig.  ^=s>130.] 

4.  UsuBT  ^=»180  —  Remedies  of  Thibd  Pebson  —  Subsbqubrt  Pubchasbb  — 

Conveyance  Subject  of  Mobtoaoe. 

A  conveyance  of  premises  subject  to  the  lien  of  a  mortgage  ratifies  the 
mortgage,  though  it  be  usurious. 

[Ed.  Note.— For  other  cases,  see  Usury,  Cent  Dig.  §§  386^891;  Dec. 
Dig.  <3=»130.] 

6.  Usury  ^=>133 — Remedies  of  Parties — ^Waiveb. 

Where  one  who  purchased  property  on  which  a  mortgage  had  been 
given,  without  assuming  the  mortgage,  did  not  set  np  usury  as  a  defense 
to  foreclose  the  proceeding,  that  defense  is  waived,  at  least  as  to  every- 
thing except  the  right  to  a  deficiency  judgment  against  the  mortgagor. 

[Bd.  Note.— For  other  cases,  see  Usury,  Cent.  Dig.  §{  401-416 ;  Dec  Dig. 
«=s>133.] 

0.  Usury  ^=»57 — Commission  to  Agent— Agent  of  Borrower. 

Where  a  lender  applied  to  an  attorney  to  procure  a  loan  for  her,  he 
was  her  agent  for  that  purpose,  though  in  drawing  the  paper  he  was 
acting  for  the  mortgagee,  and  payment  to  the  attorney  for  his  services  in 
procuring  the  loan  will  not  make  the  contract  usurious. 

[Ed.  Note.— For  other  cases,  see  Usury,  Cent  Dig.  {|  128,  129;  Dea 
Dig.  <g=»57.] 

7.  Usury  ^=»117 — Evidence  — Intent  of  Borrower. 

In  a  suit  to  foreclose  a  mortgage,  evidence  held  not  to  show  that  the 
mortgagor  knew  that  her  agent  to  procure  the  loan  intended  to  procure  it 
through  the  agent  of  the  mortgagor,  or  to  pay  him  any  part  of  the  com- 
mission, and  therefore  not  to  show  a  usurious  agreement 

[Ed.  Note.— For  other  cases,  see  Usury,  Cent  Dig.  H  32&-S40;  Dec  Dig. 
«=»117.] 

8.  Usury  ^=>56 — Elements — Knowledge  of  Lender. 

Where  the  lender  gave  two  checks  for  the  amount  loaned,  payable  to 
the  borrower,  and  the  latter  indorsed  one  of  them,  which  was  for  one- 
third  of  the  amount  borrowed  to  her  agent,  who  paid  one-half  thereof  to 
the  lender's  agent,  and  there  was  no  evidence  that  the  lender  knew  of  the 
payment  to  her  agent  or  received  any  benefit  therefrom,  the  defense  of 
usury  cannot  be  relied  on  to  defeat  the  mortgage. 

[Ed.  Note.— For  other  cases,  see  Usury,  Cent  Dig.  {|  122-127;  Dec.  Dig. 
«=»56.] 

9.  Usury  ^=>37— Collateral  Agreement— Guabanty. 

A  person  may  guarantee  the  obligation  of  another,  and  take  whatever 
price  he  may  obtain  therefor,  without  rendering  the  obligation  usurious. 

[Ed.  Note. — For  other  cases,  see  Usury,  Cent  Dig.  {  92;  Dec  Dig. 
«=»37.] 

10.  UsuBY  ^=»12 — Elements — Knowledge  of  Lendeb — Notice. 

Where  money  was  loaned  on  a  mortgage  of  land  which  was  of  doabtful 
security,  but  the  agents  of  the  borrower  and  of  the  lender  signed  a  guar- 
anty of  the  mortgage,  which  recited  that  the  consideration  therefor  was 
paid  by  the  lender,  and  there  was  no  evidence  to  the  contrary,  the  execu- 
tion of  the  guaranty  does  not  put  the  lender  on  inquiry  which  would  re- 
veal that  part  of  the  money  loaned  was  divided  between  the  agents  as 
commission,  so  as  to  entitle  the  borrower  to  the  defense  of  usury. 

[Ed.  Note.— For  other  cases,  see  Usury,  Cent.  Dig.  {§  23,  24,  14C;  Dec 
Dig.  <&=:>12.]  

^s>For  other  cases  see  same  topic  ft  KEY-NUMBER  in  all  Key-Numbered  Digests  ft  Indexes 
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Suit  to  foreclose  a  mortgage  by  Frank  H.  Brown,  as  executor  of  the 
last  will  and  testament  of  Frances  L.  McLean,  deceased,  against  Nettie 
J.  Jones  and  others.    Judgment  rendered  for  plaintiff. 

Frank  H.  Brown,  of  Ballston,  in  pro.  per. 

Walter  F.  Wellman,  of  Schenectady,  for  defendants  Nettie  J.  Jones 
and  Jennie  S;  Clift. 

WHITMYER,  J.  Plaintiff  has  brought  this  action  to  foreclose  a 
mortgage  in  the  sum  of  $3,000  on  a  farm  of  102  acres,  known  as  the 
Russell  farm,  in  the  county  of  Saratoga,  given  by  defendants  Cyrus 
P.  Jones  and  Nettie  J.  Jones,  his  wife,  to  plaintiff's  testatrix,  Frances 
L.  McLean.  The  defense  is  usury.  The  mortgage  was  dated  March 
1,  1910,  and  was  to  be  paid  Marcn  1,  1911,  with  interest.  It  was  col- 
lateral to  a  bond  in  the  same  amount.  This,  also,  was  executed  by  both 
mortgagors.  The  farm  was  the  property  of  Mrs.  Jones  at  the  time 
that  the  mortgage  was  given,  but  has  since  been  conveyed  to,  and  title 
to  it  is  now  in,  the  defendant  Jennie  S.  Clift.  Payment  of  the  mort- 
gage was  guaranteed  by  defendant  Wiswall,  an  attorney,  and  by  James 
L.  Scott,  also  an  attorney.  Scott  is  now  dead,  and  his  estate  is  repre- 
sented by  defendant  Anna  M.  B.  Scott,  his  widow,  as  executrix.  The 
interests  of  the  other  defendants  do  not  affect  the  issue.  The  com- 
plaint asks  for  deficiency  judgment  against  Nettie  J.  Jones,  Wiswall, 
and  Anna  M.  B.  Scott,  as  executrix.  Nettie  J.  Jones  has  set  up  the  de- 
fense of  usury.  Wiswall  and  Mrs.  Scott  have  not  answered,  and 
Jennie  S.  Cliffs  answer  does  not  set  up  usury,  but  is  practically  a  de- 
nial of  knowledge  or  information  sufficient  to  form  a  belief. 

[1]  Usury  can  be  predicated  only  of"  a  contract  by  which  one  of  the 
parties  to  it  agrees  to  pay,  and  the  other  agrees  to  take,  an  unlawful 
premium  upon  a  loan.  39  Cyc.  920;  Phillips  v.  Mackellar,  92  N.  Y.  34. 
To  constitute  it,  both  parties  must  be  cognizant  of  the  facts  which  make 
out  the  usurious  contract.  Lesley  v.  Johnson,  41  Barb.  359,  361 ; 
Powell  v.  Jones,  44  Barb.  524;  Guggenheimer  v.  Geiszler,  81  N.  Y. 
293 ;  Morton  v.  Thurber,  85  N.  Y.  550.  And  to  make  out  a  case 
against  a  lender,  in  a  case  where  the  usurious  loan  has  been  made  by 
his  agent,  it  must  be  made  to  appear  that  the  lender  had  knowledge 
of  the  usurious  agreement  and  assented  to  it.  Phillips  v.  Mackellar, 
supra;  Stillman  v.  Northrup,  109  N.  Y.  473,  17  N.  E.  379. 

[2]  Usury  involves  crime  and  forfeiture,  so  that  it  must  be  strictly 
proved,  and  cannot  be  established  bv  mere  surmise  and  conjecture,  or 
by  inferences  entirely  uncertain.  Fellows  v.  Longyor,  91  N.  Y.  308 ; 
Stilhnan  v.  Northrup,  supra.  The  burden  of  proving  it  is  on  the  party 
alleging  it,  and  if,  upon  the  whole  case,  the  evidence  is  just  as  consistent 
with  its  absence  as  with  its  presence,  then  the  party  alleging  it  has 
failed.    Stillman  v.  Northrup,  supra. 

[3]  Jennie  S.  Clift  now  holds  the  title  to  the  farm.  It  was  con- 
veyed to  her  February  2,  1911,  by  a  full-covenant  deed,  which  contained 
a  covenant  against  incumbrances.  The  deed  states  that  the  considera- 
tion was  $1  and  other  good  and  valuable  considerations.  It  does  not 
refer  to  the  mortgage  in  any  way.  From  this  it  would  seem  that  the 
parties  intended  that  Jennie  S.  Clift  should  take  the  same  rights  in  the 
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property  that  Mrs.  Jones  had  and  that  the  rights  of  the  latter  to  c 
the  validity  of  the  mortgage  because  of  usury  passed  to  t\n 
mer.  39  Cyc.  p.  1067 ;  Shufelt  v.  Shufelt,  9  Paige,  137,  145,  3! 
Dec.  381.    In  the  Shufelt  Case  the  court  says: 

'*In  the  ordinary  case  of  the  giving  of  a  usurious  mortgage  by  the  ov 
the  mortgaged  premises,  the  statute  having  declared  the  usurious  si 
void,  the  owner  of  the  premises,  of  course,  has  the  right  to  sell  his  pi 
or  to  mortgage  the  same,  as  though  such  void  mortgage  had  never  e 
And  the  purchaser,  in  such  a  case,  necessarily  acquires  all  the  rl^ts 
vendor  to  question  the  validity  of  the  usurious  security ;  for,  if  the  o 
mortgagor  had  not  that  right,  the  premises  would,  to  a  certain  est 
rendered  inalienable  in  his  hands,  notwithstanding  the  incumbrance  t 
was  absolutely  void  as  to  him.  He  may,  however,  if  he  thinks  propei 
so,  elect  to  affirm  the  usurious  mortgage,  by  selling  his  property  sub 
the  payment  or  to  the  lien  of  such  mortgage.  And  the  purchaser  1 
case  takes  the  equity  of  redemption  merely,  and  cannot  question  the  ^ 
of  tiie  prior  mortgage  on  the  ground  of  usury." 

[4]  A  conveyance  subject  to  the  lien  or  to  the  payment  of  the 
gage  would  have  been  a  ratification  of  it,  whether  usurious  or  m 
Cyc.  p.  1068;  Dalton  v.  Smith,  86  N.  Y.  176;  Freeman  v.  Auld, 
Y.  50;  Shufelt  v.  Shufelt,  supra.  The  deed  to  Jennie  S.  Clift  d 
refer  to  the  mortgage,  and  contained  a  covenant  against  inctunbr 
Under  the  Shufelt  Case,  therefore,  it  seems  that  the  right  to  qt 
the  validity  of  the  mortgage  passed  to  her. 

[5]  But  her  answer  is,  in  effect,  simply  a  general  denial,  anc 
not  set  up  usury,  so  that  it  would  seem  that  the  defense  has  been 
ed.  Watson  v.  Bailey,  9  N.  Y.  Super.  Ct.  509;  Mechanics'  Bj 
Williamsburgh  v.  Foster,  44  Barb.  87;  First  National  Bank  of 
sacola  V.  Anderson,  55  App.  Div.  570,  67  N.  Y.  Supp.  434;  \ 
head  y.  Heidenheimer,  57  App.  Div.  590,  68  N.  Y.  Supp.  704.  J 
rate,  it  has  been  waived  so  far  as  she  is  concerned.  Mrs.  Jom 
set  it  up.  She  is  liable  for  any  deficiency,  and  deficiency  judgme 
been  asked  against  her.  Under  the  Shufelt  Case,  it  would  seen 
the  defense  is  not  available  to  her.  A  Nebraska  case  holds  thai 
39  Cyc.  p.  1063 ;  Male  v.  Wink,  61  Neb.  748,  86  N.  W.  472.  Tha 
decides  that  the  defense  is  available  to  a  mortgagor,  although  \ 
sold  the  mortgaged  premises,  if  he  is  made  a  party  to  the  suit  j 
subject  to  deficiency  judgment.  The  precise  question,  so  far  as  ] 
been  able  to  find,  has  not  been  decided  in  this  state.  In  any 
if  the  defense  is  available  to  her,  it  is  clear,  in  view  of  the  fac 
Jennie  S.  Clift,  at  least,  has  waived  it,  that  it  can  inure  to  the  ben^ 
Mrs.  Jones  only,  and  to  the  extent  only  that  she  shall  be  liable  fc 
deficiency. 

[B]  Now,  Jones,  acting  for  Mrs.  Jones,  applied  to  Wiswall  t( 
cure  the  loan.  He  did  not  apply  to  or  see  Mrs.  McLean.  Wiswa 
dertook  to  procure  it,  and  thus  became  and  was  the  agent  of 
Jones  to  that  extent.  While  the  work  of  making  a  search,  of  ' 
ing  the  papers,  of  attending  to  their  execution  and  recording,  a 
sending  them  to  Scott,  was  for  the  benefit  of  Mrs.  McLean,  ye 
did  not  make  Wiswall  the  agent  of  Mrs.  McLean  in  the  whole  n 
She  did  not  employ  him  to  seek  an  investment  for  her,  but  Mrs. 
employed  him  to  procure  a  loan.    Jones  v.  Gay,  139  N.  Y.  Supp 
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Mrs.  Jones,  therefore,  became  justly  obligated  to  pay  him  for  his  serv- 
ices in  procuring  it,  and  such  payment,  in  itself,  could  not  render  the 
transaction  usurious.  39  Cyc.  p.  978;  Baldwin  v.  Doying,  114  N.  Y. 
452,  21  N.  E.  1007 ;  Guardian  Mutual  Life  Ins.  Co.  v.  Kashaw,  66 
X.  Y.  544;  Terminal  Bank  v.  Dubroff,  66  Misc.  Rep.  100,  120  N. 
Y.  Supp.  609. 

[7]  Jones  did  not  say  anything,  on  his  direct  examination,  about 
Wiswall's  compensation,  but  said,  on  cross,  that  he  applied  for 
$3,825  or  $3,800,  in  round  numbers,  and  told  Wiswall  to  make  the 
mortgage  for  $4,000  and  to  take  a  fee  of  $200,  and  that  Wiswall  re- 
plied that  the  proposition  was  not  very  attractive.  Wiswall  testified 
that  Jones  offered  to  pay  him  $1,000  for  his  services.  Jones  testified, 
further,  that  there  was  only  one  check,  and  that  for  $2,000,  payable 
to  Mrs.  Jones  alone ;  that  Wiswall  said,  when  he  turned  it  over,  that 
he  could  let  him  have  only  $2,000,  but  might  squeeze  $500  more  in  a 
few  days ;  that  Wiswall  did  not  turn  over  any  more  money,  but  told 
him,  a  few  days  later,  that  he  had  been  obliged  to  give  Scott  $500  and 
had  retained  $500  for  himself.  Mrs.  Jones  testified  that  there  was 
only  one  check,  and  that  it  was  payable  to  herself  alone.  Wiswall 
testified  that  there  were  two  checks,  one  for  $2,000,  and  one  for 
$1,000,  that  both  were  made  payable  to  both  mortgagors,  and  that  the 
one  for  $1,000  was  indorsed  by  them  to  him.  There  were  two  checks, 
they  were  for  the  amounts  and  were  payable  as  stated  by  Wiswall, 
and  the  one  for  $1,000  was  indorsed  specially  to  Wiswall.  Clearly 
Jones  did  agree  to  pay  Wiswall  $1,000  for  his  services. 

Jones  testified,  further,  that  Wiswall  told  him,  at  the  time  of  the 
application,  that  the  security  oflFered  was  insuffiaient ;  that  he  replied 
that  Mrs.  Jones  might  consent  to  give  a  chattel  mortgage  and  make  it 
sufficient ;  that  Wiswall  said  that  he  would  see  Mrs.  McLean  about  it, 
and  told  him  later  on  the  same  day  that  he  could  not  get  $3,800 ;  that 
he  then  asked  him  to  get  as  much  as  possible ;  that  Wiswall  said  that 
he  would  have  to  see  his  partner,  Scott,  and  told  him  later  that  he  could 
get  $3,000 ;  and  that  he  thereupon  directed  Wiswall  to  go  ahead.  Wis- 
wall testified  that  Jones  applied  for  $2,000;  that  he  told  him  that  the 
farm  was  not  sufficient  as  security,  subject,  as  it  was,  to  a  prior  mort- 
gage upon  which  the  sum  of  $500  was  due ;  that  Jones  pleaded,  and 
offered  to  pay  $1,000;  that  he  told  him  that  he  would  have  to  get  the 
money  from  some  client  and  guarantee  ft  as  before ;  that  he  could  not 
get  it  any  way,  and  did  not  believe  that  Scott  would  want  to  undertake 
it.  Scott  was  attorney  and  agent  for  Mrs.  McLean,  with  power  to 
invest  for  her  according  to  his  best  judgment,  to  receive  and  collect 
her  moneys,  to  satisfy  her  mortgages,  and  generally  to  do  anything 
with  reference  to  her  property  which  she  could  do.  Wiswall  had  never 
done  any  business  for  Mrs.  McLean  and  did  not  see  her  in  the  matter. 
Moreover,  he  was  not  a  partner  of  Scott,  although  it  is  true  that  he 
and  Scott  had  guaranteed  another  loan  from  Mrs.  McLean  to  Mrs. 
Jones. 

It  is  necessary,  therefore,  in  view  of  the  errors  in  the  testimony  of 
Mr.  and  Mrs.  Jones,  to  adopt  Wiswall's  version.  Wiswall  telephoned 
to  Scott,  and  told  him  about  his  talk  with  Jones.    Scott  agreed  to- make 
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the  loan  for  Mrs.  McLean,  and  he  and  Wiswall  agreed  to  guarantee  it 
and  to  divide  the  sum  of  $1,000  equally.  The  loan  was  made.  The 
checks  representing  it,  one  for  $2,000,  the  other  for  $1,000,  payable  to 
the  mortgagors,  were  sent  to  Wiswall.  They  indorsed  the  one  for 
$1,000  over  to  him.  He  deposited  it,  and  sent  his  own  check,  dated 
March  1,  1910,  for  $500,  to  Scott,  who  deposited  same  to  his  own 
credit  on  the  next  day.  Jones  did  not  return  for  the  additional  $500. 
which  he  says  that  Wiswall  told  him  he  might  squeeze  out,  until  a 
few  days  after  the  transaction,  at  which  time  he  claims  that  Wiswall 
said  that  he  had  been  obliged  to  give  $500  to  Scott.  So  that  the 
evidence  fails  to  show  that  Jones  knew,  absolutely  at  least,  that  Wis- 
wall intended  to  apply  to  Scott,  or  that  he  knew  that  Scott  was  to  re- 
ceive any  money,  or  that  he  authorized  it,  or  authorized  Wiswall  to  pay 
more  than  the  legal  rate,  and  is,  therefore,  insufficient  to  show  an 
usurious  agreement.    Phillips  v.  Mackellar,  supra. 

[8]  In  the  next  place,  the  amount  loaned  was  $3,000,  It  was  Mrs. 
McLean's  money,  and  was  advanced  by  means  of  two  checks,  one  for 
$2,000,  the  other  for  $1,000,  drawn  by  Scott,  as  her  attorney,  against 
an  account  in  her  name  in  a  New  York  City  bank.  The  checks  were 
dated  March  1,  1910,  and  were  made  payable  to  both  mortgagors. 
They  indorsed  the  one  for  $1,000  to  Wiswall,  and  Scott  received  $500 
of  this  amount  through  Wiswall's  check,  dated  and  sent  to  him  March 
1,  1910,  and  deposited  by  him  to  his  own  credit  March  2,  1910.  .  There 
is  no  evidence  that  Mrs.  McLean  authorized  or  assented  to  the  receipt 
of  this  money,  or  that  she  received  any  benefit  from  it.  Jones  and 
Wiswall  did  not  communicate  with  her,  and  there  is  no  evidence  that 
Scott  consulted  her  a\[out  the  transaction.  Scott  died  January  9,  1912. 
The  foreclosure  was  commenced  March  1,  1912.  An  extension  imtil 
December  1,  1912,  was  granted  on  March  20,  1912.  Mrs.  Jones 
wrote  to  Mrs.  McLean  in  November,  1912,  asking  for  a  further  ex- 
tension after  December  1,  1912,  and  stating  that  she  would  convey  the 
property  if  she  failed  to  pay  within  that  extension.  This  was  answered 
by  Brown,  who  had  then  become  Mrs.  McLean's  attorney.  Mrs.  Mc- 
Lean died  February  5,  1913.  Brown  was  then  appointed  executor  of 
her  will.  As  such,  he  was  substituted  as  plaintiff  in  the  action,  after 
which  the  summons  and  complaint  therein  were  served  on  Mrs.  Jones, 
who  then  for  the  first  time,  so  far  as  appears,  made  her  claim  of 
usury.    Clearly,  Mrs.  McLean  did  not  have  actual  knowledge. 

It  is  claimed,  however,  that  the  powers  of  Scott,  under  the  power 
of  attorney,  were  so  broad  that  knowledge  on  her  part  must  be  implied. 
The  cases  of  Hyatt  v.  Clark,  118  N.  Y.  563,  23  N.  E.  891,  Bliven  v. 
Lydecker,  130  N.  Y.  106,  28  N.  E.  625,  and  Schwarz  v.  Sweitzer,  202 
N.  Y.  8,  94  N.  E.  1090,  are  cited  in  support  of  this  proposition.  The 
case  of  Hyatt  v.  Clark,  supra,  did  not  involve  usury.  The  principal  in 
the  case  of  Bliven  v.  Lydecker,  supra,  advanced  the  sum  of  $3,600, 
and  received  a  mortgage  for  $4,000.  In  an  assignment  of  the  mort- 
gage, she  covenanted  that  the  sum  of  $4,000,  with  interest,  was  due 
thereon.  So  that  it  was'  presumed  that  she  had  had  the  benefit  of  the 
$400  of  usury.  This  case  was  followed  by  the  court  in  Schwarz  v. 
Sweitzer,  supra.  The  principal  in  the  Schwarz  Case  was  advised  that 
her  son  had  retained  $160  for  himself,  out  of  a  loan  of  $960,  on  the 
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day  after  the  loan  was  made,  and  thereafter  collected  interest  on  the 
full  amount.  Moreover,  it  did  not  appear  that  the  borrower,  or  her 
agent,  knew  that  the  principal's  son  was  to  retain  the  $160  for  his 
own  benefit.  In  Braine  v.  Rosswog,  13  App.  Div.  249,  42  N.  Y.  Supp. 
1098,  a  father  and  his  daughter  lived  together,  and  the  daughter 
signed  checks  on  a  bank  for  money  deposited  in  her  name,  which  the 
father  loaned  at  usurious  rates,  the  daughter  sharing  in  the  profits, 
and  it  was  held  that  an  action  to  cancel  the  usurious  security  could  be 
maintained.  The  principal  in  each  of  these  cases  derived  a  benefit  from 
the  transaction.  The  rule  is  broadly  stated  in  39  Cyc.  p.  975,  as  fol- 
lows: 

"When  the  agent  making  loans  on  behalf  of  his  principal  is  vested  with  gen- 
eral powers  as  broad  as  those  the  principal  might  exercise  if  present  in  his 
own  person,  the  principal  will  be  held  responsible  for  all  acts  done  by  snch 
an  agent,  and  a  usurious  commission  taken  by  the  agent,  although  without 
real  knowledge  of  the  principal,  will  affect  the  whole  transaction  with  usury." 

Bliss  v.  SherriU,  24  App.  Div.  280,  49  N.  Y.  Supp.  561,  is  the  only 
New  York  case  cited  as  authority.  There  a  husband,  empowered  by  his 
wife  to  loan  money  on  her  account,  negotiated  through  certain  brokers 
a  loan  of  $50,000,  secured  by  a  bond  and  mortgage,  executed  in  favor 
of  the  wife  by  the  borrower,  who  at  the  same  time  agreed  to  pay  a 
bonus  of  $10,000,  half  of  which  was  to  go  to  the  brokers  and  the  re- 
mainder to  the  husband,  and  this  remainder  was  in  fact  deposited  by 
him  in  the  name  of  his  wife,  and  was  stated  by  him  to  represent  a 
pa)rment  upon  an  indebtedness  of  $54,000,  owing  by  him  to  her,  from 
which  account  a  considerable  part  of  the  money  advanced  upon  the 
mortgage  had  been  drawn,  and  it  was  held  that  the  wife  could  not 
plead  ignorance  of  the  usurious  character  of  the  loan.  In  the  trial 
court  the  judgment  was  for  plaintiff,  and  the  Appellate  Division  re- 
versed. The  second  trial  also  resulted  in  a  judgment  for  plaintiff, 
which,  however,  was  affirmed  by  the  Appellate  Division.  Bliss  v. 
SherriU,  52  App.  Div.  613,  64  N,  Y.  Supp.  809.  On  the  second  trial, 
husband  and  wife  both  testified  that  the  latter  did  not  have  any  knowl- 
edge of  the  transaction.  And  while  the  court,  on  the  second  appeal, 
stated  that  it  adhered  to  the  opinion  expressed  on  the  first  appeal,  the 
result  was  practically  a  reversal. 

In  Phillips  v.  Mackellar,  supra,  where  an  agent,  upon  lending  the 
money  of  his  principal,  exacted  a  bonus,  without  his  authority,  knowl- 
edge, or  consent,  and  the  principal  received  the  sum  so  paid,  it  was 
held  that  usury  was  not  established,  unless  it  was  shown  that  the 
money  was  paid  as  a  usurious  consideration  for  the  loan.  And  in  Still- 
man  V.  Northrup,  supra,  it  was  held  that  it  is  not  sufficient  to  show 
that  a  loan  was  made  by  an  agent  of  the  lender  and  that  such  agent 
exacted  and  received,  for  his  own  benefit,  a  sum  of  money  over  and 
above  legal  interest,  as  a  condition  of  the  loan,  but  that  it  is  necessary 
to  show  that  he  took  it  with  the  knowledge  and  assent  of  the  latter. 
And  it  was  also  held  that  the  defense,  involving  crime  and  forfeiture, 
cannot  be  established  by  surmise  and  conjecture  or  by  inferences  en- 
tirely uncertain.  It  seems  clear,  therefore,  that  the  defense  cannot  be 
established  by  implication,  and  that  the  statement  in  Cyc.  is  too  broad. 
152  N.Y.S.— 37  ^  , 
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[9, 10]  It  is  claimed,  finally,  that  the  guaranty  of  pa)micnt  by  Wis- 
wall  and  Scott  required  inquiry  on  the  part  of  Mrs.  McLean.  A 
person  may  sell  his  credit  to  another,  by  guaranteeing  the  obligation 
of  that  other,  and  may  take  whatever  price  he  may  obtain  for  the 
service  thus  rendered.  39  Cyc.  p.  940.  But  if  it  appears,  from  all 
the  circumstances,  that  the  parties  intended  a  usurious  loan,  the  trans- 
action will  be  held  unlawful.  Palmer  v.  Jones,  69  Hun,  240,  23  N. 
Y.  Supp.  584.  At  the  time  that  the  mortgage  was  given,  Mrs.  Jones 
was  the  owner  of  an  apartment  house  in  the  city  of  Brooklyn,  which 
was  subject  to  a  mortgage  of  $170,000.  She  was  in  default  on  this, 
and  foreclosure  had  been  threatened.  Her  other  real  property  had 
all  been  mortgaged  to  such  an  extent  that  none  of  it  was  available 
for  a  further  loan,  except  the  farm  in  question.  One  piece,  in  Sara- 
toga county,  was  subject  to  a  mortgage  of  $7,000,  which  was  held 
by  the  Adirondack  Trust  Company  and  had  been  guaranteed  by  Wis- 
wall.  Another  piece,  the  Kilmer  farm,  in  said  county,  was  subject 
to  a  mortgage  of  $5,300,  which  was  held  by  Mrs.  McLean  and  had 
been  guaranteed  by  Wiswall  and  Scott,  and  upon  which  Mrs.  Jones 
had  defaulted,  or  was  in  default.  And  the  third  piece,  the  farm  in 
question,  was  subject  to  a  mortgage  of  $1,000,  upon  which  the  sum 
of  $500  remained  due.  In  addition,  she  had  some  stock,  farming  im- 
plements, and  personal  property,  fairly  worth  the  sum  of  $2,500. 
Her  personal  property,  so  far  as  appears,  was  clear.  Jones,  at  one 
time  a  real  estate  dealer  in  New  York  City,  says  that  the  farm  in 
question  was  fairly  worth  $3,500,  but  Wiswall  says  that  it  was  worth 
not  more  than  $2,000.  Jones  claims  that  he  applied  for  $3,800,  and 
offered  the  farm  alone  as  security.  He  claims,  further,  that  the  per- 
sonal property  was  not  spoken  about,  until  Wiswall  stated  that  the 
farm  was  not  sufficient  as  security.  At  the  outset,  be  testified  that 
the  chattel  mortgage  proposition  came  from  himself,  then  that  Wis- 
wall required  it. 

That  a  real  estate  dealer  would  expect  to  get  $3,800  on  a  farm 
worth  $3,500  and  already  subject  to  a  mortgage,  upon  which  the  sum 
of  $500  remained  due,  seems  unlikely.  Wiswall  testified  that  the 
amount  asked  for  was  $2,000.  The  equity  in  the  farm,  according  to 
his  estimate,  being  $1,500,  and  the  personal  property  being  fairly 
worth  $2,500,  the  security  would  be  $4,000  for  a  requirement  of  $2,- 
000,  plus  the  $1,000  agreed  to  be  paid  to  Wiswall.  This  left  a  mar- 
gin of  $1,000.  Wiswall  claims  that  he  told  Jones  that  it  would  be 
necessary  for  him  to  guarantee  the  mortgage,  just  as  he  had  before. 
Jones  claims  that  nothing  was  said  about  a  guaranty.  But  Jones 
knew  that  Wiswall  and  Scott  had  theretofore  guaranteed  the  mort- 
gage upon  the  Kilmer  farm,  and  that  Wiswall  had  guaranteed  the 
AdircMidack  Trust  Company  mortgage,  so  that  it  is  probable  that  Wis- 
wall told  him  that  it  would  be  necessary  to  guarantee  this  one. 

The  security  offered  was  a  second  mortgage  on  a  farm,  the  equity 
in  which  was  about  $1,500,  and  a  chattel  mortgage  on  personal  prop- 
erty worth  about  $2,500.  The  margin  between  the  amount  advanced 
and  the  estimated  value  of  the  security  was  only  $1,000.  The  security 
was  doubtful.     In  this  connection  it  may  be  noted  that  it  has  been 
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greatly  impaired  by  the  sale  of  $250  worth  of  standing  timber  and 
nearly  all  of  the  personal  property,  so  that  it  is  probable  that  the  guar- 
antors will  be  required  to  make  up  a  deficiency.  The  guarantee  re- 
cites that  the  consideration  for  it  came  from  Mrs.  McLean.  It  may 
be  that  she  consented  to  make  the  loan  on  the  condition  that  Scott 
should  guarantee  it  and  that  Scott  associated  Wiswall  with  himself 
in  the  guaranty.  Whether  Mrs.  McLean  paid  for  it  or  not  does  not 
appear.  If  she  did  not,  the  burden  of  proving  the  fact  was  on  Mrs. 
Jones.     Plaintiff,  therefore,  is  entitled  to  judgment. 

By  the  agreement  of  March  20,  1912,  made  after  the  commence- 
ment of  the  action,  by  which  the  time  for  the  pa)rment  of  the  prin- 
cipal and  interest  of  the  mortgage  was  extended  to  December  1,  1912, 
Mr.  and  Mrs.  Jones  agreed  that  the  sum  of  $2,920.84,  principal  and 
interest,  was  then  due.  The  agreement  recited  the  payment  by  Mr. 
and  Mrs.  Jones' of  the  sum  of  $75  to  apply  on  plaintiff's  costs,  and 
provided  that,  if  the  balance  of  principal,  interest,  and  costs  should 
be  paid  on  or  before  December  1,  1912,  the  action  should  be  discon- 
tinued without  further  costs.  The  sum  of  $75  was  figured  as  upon 
a  settlement  before  judgment  and  was  to  apply  on  the  costs,  if  there 
should  be  no  settlement.  The  mortgage  was  not  paid  on  December 
1,  1912.     So  that  plaintiff  is  entitled  only  to  the  balance  of  the  costs. 

Findings  may  be  prepared  accordingly. 


KAMMAN  y.  KAMMAN.    (No.  160/139.) 
(Supreme  Court,  Appellate  Division,  Fourth  Department    March  26,  1915.) 

1.  Appeal  and  Bbbob  e=s»907 — Rb view— Findings. 

Where  the  evidence  was  not  returned  with  the  appeal,  it  must  be  as* 
sumed  that  findings  of  fact  by  the  trial  court  were  correct. 

[Ed.  Note. — For  other  cases,  see  Appeal  and  Error,  Gent.  Dig.  §§  2899, 
2911,  2916,  2916,  3673,  3674,  3676,  3678;   Dec.  Dig.  <8=»907.] 

2.  DivoBcs  ^s»231 — ^Aixo  WANGS— Refusal  of  Sep  abate  Maintenanqb— Ob- 

debs. 

Under  Code  Civ.  Proc.  §  1766,  providing  that  the  court  may,  in  an  ac- 
tion for  separation,  render  judgment  compelling  the  defendant  to  make 
provision  for  his  wife,  it  is  improper,  where  the  evidence  does  not  war- 
rant separation,  for  the  judgment  to  make  provision  for  the  wife. 

[Ed.  Note.— For  other  cases,  see  Divorce,  Ont  Dig.  §i  65&-661,  664; 
Dea  Dig.  <©=5>231.] 

3.  DivoBOE  ^=s>223 — Actions— Attobnet'b  Fees. 

The  award  of  fees  to  counsel  representing  the  wife  In  a  divorce  suit  is 
peculiarly  a  question  for  the  trial  judge. 

[Ed.  Note. — ^For  other  cases,  see  Divorce,  Cent  Dig.  §  645;  Dec.  Dig. 
^=s>223.] 

4.  DivoBCE  «=»228— Actions— Attobnet's  Fees. 

In  a  suit  by  a  wife  for  divorce,  an  order  for  additional  attorney's  fees 
should  provide  for  payment  to  the  wife,  instead  of  her  designated  attorney. 

[Ed.  Note.— For  other  cases,  see  Divorce,  Cent  Dig.  §  655;  Dec.  Dlg^ 
«=5>228.] 
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Appeal  from  Special  Term,  Erie  County. 

Action  by  Cora  A.  Kamman  against  John  A.  Kamman.  From  a 
judgment  (151  N.  Y.  Supp.  226)  providing  for  separate  maintenance 
and  attorney's  fees,  defendant  appeals.    Modified  and  affirmed. 

See,  also,  151  N.  Y.  Supp.  1123. 

Argued  before  KRUSE,  P.  J.,  and  ROBSON,  FOOTE,  LAM- 
BERT, and  MERRELL,  JJ. 

August  Becker  and  J.  Ralph  Ulsh,  both  of  Buffalo,  for  appellant. 
Bartlett  &  Chamberlain,  of  Buffalo,  for  respondent 

PER  CURIAM.  Each  party  charges  the  other  with  misconduct. 
The  trial  court  finds  that  both  parties  are  at  fault  and  dismisses  the 
complaint.  The  plaintiff  contends  that  defendant's  conduct  has  been 
such  as  to  make  it  unsafe  and  improper  for  her  to  cohabit  with  her  hus- 
band, while  the  defendant  denies  these  charges  and  alleges  by  way  of 
counterclaim  that  his  wife  committed  adultery  and  asks  that  the  mar- 
riage relation  be  dissolved. 

[  1  ]  The  evidence  has  not  been  returned.  We  must  therefore  assume 
that  the  findings  of  fact  are  correct,  and,  if  so,  the  complaint  was  prop- 
erly dismissed.  Neither  party  by  appeal  challenges  the  correctness  of 
this  disposition,  except  that  the  defendant  contends  that  the  provision 
in  the  judgment,  that  the  dismissal  of  the  complaint  "shall  not  in  any 
manner  relieve  the  defendant  from  his  obligations  to  support  and  main- 
tain the  plaintiff  in  a  manner  corresponding  to  his  means  and  station  in 
life,"  should  not  have  been  incorporated  in  the  judgment,  and  he  ap- 
peals from  that  provision. 

[2]  While  section  1766  of  the  Code  of  Civil  Procedure  provides  that 
the  court  may,  in  an  action  for  separation,  render  a  judgment  compel- 
ling the  defendant  to  make  provision  for  the  support  of  his  wife,  where, 
under  the  circumstances  of  the  case,  such  a  judgment  is  proper  with- 
out rendering  a  judgment  of  separation,  the  Court  of  Appeals  seems 
to  have  held  (Davis  v.  Davis,  75  N.  Y.  221 ;  Ramsden  v.  Ramsden,  91 
N.  Y.  281),  as  is  pointed  out  in  the  opinion  of  the  learned  trial  jus- 
tice, that  this  provision  applies  only  where  a  separation  can  be  decreed 
upon  the  evidence;  and  it  has  been  held  in  this  case  that  the  evi- 
dence was  insufficient  to  make  such  a  decree.  If  that  is  so,  it  would 
seem  that  this  provision  should  not  have  been  incorporated  in  the  judg- 
ment. 

Another  action  has  been  brought  by  the  plaintiff  for  separation  since 
the  dismissal  of  the  complaint  in  this  action,  in  which  she  complains 
of  misconduct  on  the  part  of  her  husband  occurring  since  the  dismissal 
of  this  suit.  What  effect  the  findings  and  judgment  of  dismissal  in 
this  action  may  have  upon  the  second  suit  can  better  be  determined  on 
the  trial  of  the  second  action,  when  all  the  facts  and  circumstances  are 
before  the  court.  We  are  of  the  opinion  that  this  provision  should 
be  stricken  from  the  judgment. 

[3,  4]  As  to  the  order  directing  additional  counsel  fee  of  $750,  we 
think  that  order,  as  well  as  the  order  correcting  the  clerical  mistake  of 
the  clerk,  was  authorized  and  proper,  except  that  the  order  for  addi- 
tional counsel  fee  should  not  have  directed  the  payment  thereof  to  a 
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specified  attorney  for  the  plaintiff,  but  to  the  plaintiff  herself.  The 
amount  of  the  allowance  was  a  question  which  was  peculiarly  for  the 
judge  before  whom  the  action  was  being  tried  and  who  was  familiar 
with  all  the  circumstances.  We  cannot  say  that  the  allowance  was  ex- 
cessive. 

The  judgment  should  be  modified,  by  striking  out  that  part  thereof 
from  which  the  appeal  is  taken ;  the  order  granting  additional  counsel 
fee  should  be  modified,  so  as  to  require  the  pajrment  to  be  made  to 
the  plaintiff,  instead  of  to  her  designated  attorney ;  and  the  order  cor- 
recting date  of  the  order  should  be  affirmed — ^all  without  costs. 


KAMMAN  y.  KAMMAN.     (No.  170/140.) 
(Supreme  Court,  Appellate  Division,  Fourth  Department.    March  26,  1016.) 

1.  DivoBCB  ^=s>212,  224— Tbmfobabt  Aixowanoeb. 

Where  the  facts  as  claimed  by  plaintiff  wife  would  warrant  separate 
maintenance,  It  is  proper,  where  she  Is  destitute,  for  the  court  to  order 
the  payment  of  alimony  pendente  Ute  and  attorney's  fees. 

[Ed.  Note.— For  other  cases,  see  Divorce,  Cent  Dig.  Sf  614-618,  646; 
Dec.  Dig.  <8=s>212,  224.] 

2.  DivoBCB  ^=B>228— Motions— Attobwit's  Fees. 

An  order  awarding  fees  to  counsel  representing  the  wife  in  a  suit  for 
separate  maintenance  should  provide  for  payment  to  the  wife. 

[Ed.  Note. — For  other  cases,  see  Divorce,  Cent  Dig.  §  655;  Dec.  Dig. 
«g=s>228.] 

Appeal  from  Special  Term,  Erie  County. 

Action  by  Cora  A.  Kamman  against  John  H.  Kamman.  From  an 
order  providing  for  payment  of  attorney's  fees  and  alimony  pendente 
lite,  plaintiff  appeals.    Modified  and  affirmed. 

Argued  before  KRUSE,  P.  J.,  and  ROBSON,  FOOTE,  LAM- 
BERT,  and  MERRELL,  JJ. 

August  Becker  and  J.  Ralph  Ulsh,  both  of  Buffalo,  for  appellant. 
James  O.  Moore,  of  Buffalo,  for  respondent. 

PER  CURIAM.  The  plaintiff  in  this  action  alleges  that  since  about 
the  2d  of  January,  1915,  the  defendant  without  any  just  cause  or 
reason  therefor  has  abandoned  and  refused  to  live  and  cohabit  with 
the  plaintiflf  as  his  wife  and  refuses  to  make  any  provision  for  her 
support  and  maintenance;  that  he  has  left  her  entirely  destitute  and 
refuses  to  resume  and  continue  his  marital  obligations  with  her.  The 
affidavits  seem  to  support  this  allegation  of  the  copiplaint,  but  the  de- 
fendant contends  that  because  the  plaintiff  left  her  home  and  brought 
a  suit  for  support  and  maintenance,  which  was  dismissed  because  both 
parties  were  at  fault,  she  is  not  entitled  to  return  to  her  husband  and 
resume  the  marital  relation,  or  maintain  this  action. 

[1]  We  are  not  prepared  to  assent  to  that  view.  That  contention  is 
based  largely  upon  the  decision  in  Silberstein  v.  Silberstein,  156  App. 
Div.  689,  141  N.  Y.  Supp.  376.    We  need  not  now  discuss  the  scope  of 
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that  <lecision.  If  the  facts  are  as  plaintiff  here  contends,  tfaey  are 
sufficient  to  require  a  trial  and  the  question  to  be  passed  upon  as  to 
whether  she  is  entitled  to  any  relief ;  and,  if  so,  the  order  requiring 
the  husband  to  provide  for  her  support  in  the  meantime  and  to  furnish 
her  with  funds  to  carry  on  her  suit  is  proper,  she  being  without  means 
of  her  own  and  entirely  destitute. 

[2]  The  point  is  made  that  the  order,  if  otherwise  correct,  is  erro- 
neous in  requiring  the  defendant  to  pay  the  counsel  fee  to  plaintiff's 
attorney,  mentioning  him  by  name.  We  think  that  point  is  well  taken, 
and  the  order  should  be  modified  by  requiring  the  payment  to  her,  and 
not  to  a  designated  attorney,  and,  as  so  modified,  the  order  should  be 
affirmed,  without  costs. 


CORNWELL  V.  SANFORD.    (No.  140/69%.) 
(Supreme  Court,  Appellate  Division,  Fourth  Department.    March  26, 1915.) 

Landlord  and  Tenant  ^=»19S — Continuance  of  Tenancy. 

Where  a  landlord,  after  obtaining  final  order  in  proceedings  to  remove 
a  tenant,  brought  an  action  for  rent  in  arrears,  including  rent  for  the 
month  in  which  the  order  was  obtained,  and  obtained  a  judgment,  which 
the  tenant,  who  moved  out  during  the  month,  paid,  the  judgment  estab- 
lished the  continuance  of  the  relation  of  landlord  ^d  tenant  after  the 
judgment  of  removal,  and  in  the  absence  of  further  act  by  either  party 
the  tenant  remained  liable  for  rent  for  the  balance  of  the  term. 

[Ed.  Note. — ^For  other  cases,  see  Landlord  and  Tenant,  Cent.  Dig.  |  763 ; 
Dec.  Dig.  «=>198.] 

Appeal  from  Trial  Term,  Erie  County. 

Action  by  William  C.  Cornwell  against  Thomas  F.  Sanford.  From 
a  judgment  of  the  Trial  Term  (87  Misc.  Rep.  395,  149  N.  Y.  Supp. 
583)  for  plaintiff,  defendant  appeals.    Affirmed. 

See,  also,  208  N.  Y.  126,  101  N.  E.  709. 

Argued  before  KRUSE,  P.  J.,  and  ROBSON,  FOOTE,  LAM- 
BERT, and  MERRELL,  JJ. 

Parton  Swift,  of  Buffalo,  for  appellant. 

J.  Ralph  Ulsh,  of  Buffalo,  for  respondent 

LAMBERT,  J.  This  is  an  action  under  contract  for  rent  covenanted 
to  be  paid  under  a  lease.  The  lease  by  its  terms  provided  that  it 
should  expire  in  May,  1907,  and  provided  a  stipulated  yearly  rental 
payable  monthly  in  advance.  On  June  23,  1906,  the  defendant,  be- 
ing in  default,  plaintiff  began  in  the  Municipal  Court  of  Buffalo  a  pro- 
ceeding for  the  removal  of  the  defendant  from  the  premises.  In  that 
proceeding  a  final  order  directing  the  removal  of  the  defendant  was 
issued  July  6,  190^.  No  warrant  was  ever  issued.  July  12,  1906, 
plaintiff  b^;an  another  action  in  the  Municipal  Court  to  recover  five 
months'  rent  under  the  lease,  which  five  months  included  and  terminat- 
ed with  the  month  of  July,  1906,  which  said  latter  month  had  not  then 
expired.  On  the  15th  day  of  July,  1906,  defendant  moved  out.  This 
action  is  brought  to  recover  the  rental  for  the  balance  of  the  term,  be- 
ginning with  the  month  of  August,  1906. 
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The  action  has  been  once  before  tried,  and  upon  such  trial  the  de- 
fendant asserted  an  independent  oral  agreement  terminating  the  rela- 
tionship of  landlord  and  tenant  July  15,  1906.  Upon  such  defense 
defendant  had  a  verdict,  and  the  judgment  entered  thereon  was  af- 
firmed by  this  court,  but  was  later  reversed  by  the  Court  of  Appeals 
for  errors  in  the  charge.  Cornwell  v.  Sanford,  208  N.  Y.  126,  101 
N.  E.  709.  Upon  the  present  trial  there  is  presented  no  dispute  of 
fact.  The  defendant  does  not  here  assert  the  independent  oral  arrange- 
ment before  asserted.  Upon  the  part  of  the  plaintiff,  the  evidence  is 
made  up  by  tfie  introduction  of  the  lease,  the  records  of  both  the  sum- 
mary proceedings  and  of  the  former  action  for  rent  in  the  Municipal 
Court.  The  defendant,  upon  his  part,  testifies  merely  to  having  left 
the  premises  July  15,  1906.  At  the  close  of  the  evidence,  both  parties 
moved  for  the  direction  of  a  verdict,  and  the  plaintiff  has  succeeded 
in  his  motion. 

Briefly  outlined,  the  theory  upon  which  plaintiff  has  succeeded  is 
this:  He  is  willing  to  concede  that,  leaving  out  of  consideration  the 
action  for  rent  in  the  Municipal  Court,  the  final  order  in  the  dispos- 
sessment  proceeding,  upon  the  one  part,  and  the  voluntary  removal  of 
the  defendant  from  the  premises,  upon  the  other,  together  would  be 
sufficient  to  terminate  the  relationship  of  landlord  and  tenant,  and  as 
a  necessary  consequence  terminate  the  continuing  liability  for  rent 
throughout  the  balance  of  the  term.    This  seems  to  be  the  law. 

Plaintiff  insists,  further,  however,  that  the  action  having  been  brought 
in  Municipal  Court  for  five  months'  rent,  at  a  time  prior  to  the  removal 
of  the  defendant  from  the  premises,  and  such  five  months  term  having 
included  all  of  the  month  of  July ;  and  the  defendant  having  voluntarily 
gone  into  that  court  and  defended  that  issue  and  been  beaten  thereon, 
and  he  having  paid  the  judgment  against  him  for  such  five  months' 
rent,  that  the  necessary  effect  of  that  judgment  is  to  establish  con- 
clusively the  continuance  of  the  relationship  of  landlord  and  tenant 
up  to  the  end  of  July,  1906,  which  time  is  some  two  weeks  later  than 
the  time  when  defendant  surrendered  possession.  It  further  appears 
that  there  was,  following  that  time,  no  act  or  thing  done  by  either  par-  . 
ty  which  could  under  any  circumstances  affect  or  change  the  relation- 
ship of  landlord  and  tenant  as  to  these  premises. 

In  further  support  of  his  position,  the  plaintiff  calls  attention  to  the 
decision  upon  the  appeal  herein  by  the  Court  of  Appeals.  From  a  care- 
ful reading  of  that  opinion  it  appears  that  on  the  former  trial  the  trial 
court  was  requested  by  the  plaintiff  to  charge  that  the  judgment  in 
the  Municipal  Court  action  for  rent  established  by  res  ad  judicata  the 
continuance  of  the  relationship  of  landlord  and  tenant  and  of  the  lease. 
The  trial  court  refused  so  to  charge,  and  the  Court  of  Appeals  held 
that  such  refusal  was  error.  The  plaintiff  contends  that  the  effect  of 
such  holding  by  the  Court  of  Appeals  is  to  make  the  judgment  con- 
clusive evidence  of  the  continuance  of  that  relationship  throughout 
the  month  of  July,  and  insists  that  that  holding  must  be  followed  now. 

Upon  his  part,  defendant  contends  that  the  removal  from  the  prem- 
ises by  defendant,  following  the  issuing  of  the  final  order  directing  his 
removal,  together  terminated  the  relationship  of  landlord  and  tenant, 
and  hence  diat  there,  is  no  further  foundation  for  the  rental  charge 
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against  the  defendant.  Defendant  also  contends  that  a  distinction  is 
to  be  made  in  the  Court  of  Appeals  decision,  by  reason  of  the  fact  that 
the  defense  upon  the  former  trial  in  this  action  lay  in  an  independent 
oral  agreement  not  now  asserted. 

Judge  Woodward,  who  tried  the  case,  has  written  a  careful,  ahhough 
brief,  opinion,  in  which  he  fully  and  fairly  points  out  the  different  rules 
to  be  applied.  I  agree  in  the  conclusion,  there  expressed,  that  when  the 
defendant,  after  a  litigation,  was  adjudged  li?ible  to  pay  the  five  months' 
rent,  which  included  the  full  month  of  July,  and  did  pay  ^at  judg- 
ment, he  necessarily  had  a  continued  right  to  the  possession  of  the 
demised  property  until  the  1st  of  August,  and  hence  that  the  rela- 
tionship of  landlord  and  tenant  continued  until  that  time.  He  having 
vacated  the  premises  before  that  time,  it  seems  to  me  that  the  effect  of 
the  decision  in  the  Municipal  Court  action  for  rent  is  to  overcome  the 
ordinary  rule  to  be  applied  as  to  termination  of  the  lease  by  the  surren- 
der, so  that  the  surrender  of  the  premises  does  not  have  the  effect  claim- 
ed by  the  defendant.  By  this  judgment  defendant  was  given  a  right 
of  possession  continuing  long  after  the  so-called  surrender.  It  neces- 
sarily follows  that  the  relationship  of  landlord  and  tenant  thus  estab- 
lished to  have  continued  throughout  July  has  never  been  abrogated ;  it 
appearing  that  neither  party  did  or  suffered  any  act  thereafter  which 
affected  or  could  affect  the  relationship  of  landlord  and  tenant  in  any 
degree. 

It  seems  clear  to  me,  also,  that  the  effect  of  the  Court  of  Appeals  de- 
cision is  to  establish  the  Municipal  Court  judgment  for  rent  as  res  ad- 
judicata  as  to  its  effect.  I  see  no  reason  why  that  decision  should  not 
be  given  its  plainly  intended  effect,  although  the  defense  in  the  action 
does  not  now  embody  the  formerly  claimed  independent  oral  agree- 
ment. The  remarks  of  the  court  as  to  the  effect  of  that  judgment  were 
not  addressed  to  the  defense  by  way  of  the  independent  oral  agree- 
ment, and  the  effect  must  be  the  same,  whether  the  independent  agree- 
ment is  claimed  or  not.  Hence  I  deem  the  Court  of  Appeals  decision 
controlling  as  to  the  effect  of  that  judgment.  The  judgment  appealed 
.  from  should  be  affirmed. 

Judgment  affirmed,  with  costs.    All  concur. 


(89  Misc.  Rep.  466) 

.  KLEIN  V.  MARAVELAS  et  aL 

(Supreme  Court,  Appellate  Term,  Second  Department    March,  1915.) 

Fbaudulent  Conveyances  ^=>314 — Bulk  Saues  Law — Liability  of  Pub- 
chaser. 

Under  Personal  Property  Law  (Consol.  Laws,  c.  41)  §  44,  as  amended  by 
Laws  1914,  c.  507,  providing  that  the  sale  in  bulk  of  the  seller's  stock  of 
merchandise  or  trade  fixtures,  other  than  in  the  regular  course  of  busi- 
ness, shall  be  void  against  creditors,  unless  there  is  an  inventory  of  the 
goods  sold  and  a  list  of  creditors,  and  making  the  purchaser  a  receiver, 
no  personal  judgment  can  be  obtained  against  the  purchaser,  except  upon 
his  failure  to  account  for  the  property  received,  but  the  procedure  must 
be  assimilated  to  that  relating  to  other  fraudulent  sales,  relegating  the 
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creditor  to  the  judgment  creditor's  action,  under  Code  Olv.  Proc  §§  1871- 
1879,  and  section  3343,  subd.  13. 

[Ed.  Note.— For  other  cases,  see  Fraudulent  (Conveyances,  Cent.  Dig.  | 
972 ;   Dec.  Dig.  <B?=>314.] 

Appeal  from  Municipal  Court,  Borough  of  Brooklyn,  Second  Dis- 
trict. 

Action  by  David  Klein,  doing  business  under  the  firm  name  and 
style  of  Samuel  Klein  &  Son,  against  Sirrontis  Maravelas  (also  known 
as  Sam  Maravelas),  Nicholas  Varounes,  doing  business  under  the 
firm  name  of  Crow  Restaurant,  and  Peter  Maravelas.  From  a  judg- 
ment for  plaintiffs,  defendant  Peter  Maravelas  appeals.  Judgment,  in 
so  far  as  appealed  from,  reversed,  and  judgment  directed  for  Peter 
Maravelas,  dismissing  the  complaint  as  to  him. 

Argued  March  term,  1915,  before  JAYCOX,  ASPINALL,  and 
KAPPER,  JJ. 

Ira  Wollison,  of  New  York  City,  for  appellant. 
Max  Arens,  of  New  York  City,  for  respondents. 

PER  CURIAM.  This  action  was  brought  to  recover  a  personal 
judgment  against  all  of  the  defendants.  The  defendants  Sirrontis  Mar- 
avelas and  Nicholas  Varounes  were  indebted  to  the  plaintiff  for  goods 
sold  and  delivered.  These  defendants  then  sold  to  the  other  defend- 
ant, Peter  Maravelas,  their  stock  of  goods,  fixtures,  and  good  will  of 
their  business.  The  parties  to  this  transaction  did  not  comply  with 
section  44  of  the  Personal  Property  Law  (Laws  of  1909,  c.  45),  as 
amended  by  Laws  of  1914,  c.  507.  The  plaintiff  has  recovered  a  per- 
sonal judgment  against  all  of  the  defendants. 

It  is  only  necessary  to  consider  one  question  here,  and  that  is :  Can 
a  personal  judgment  be  obtained  under  the  statute  (chapter  507,  Laws 
of  1914)  against  the  vendee,  except  upon  his  failure  to  account  for 
the  property  he  has  received.  No  procedjire  is  prescribed  in  the  stat- 
ute by  which  it  is  to  be  enforced,  except  that  the  vendee  may  be  made 
a  receiver  at  the  instance  of  a  creditor  and  accountable  for  all  the 
goods  received  by  him  by  virtue  of  the  sale. 

First  it  is  to  be  noted  that  the  statute  does  not  make  the  vendee 
personally  liable.  Such  a  radical  departure  from  the  common  and 
all  prior  statute  law  cannot  be  presumed.  As  the  statute  does  not 
prescribe  a  method  of  procedure,  the  procedure  under  it  must  be  as- 
similated to  the  procedure  adopted  in  relation  to  other  fraudulent  sales. 
In  other  words,  the  creditor  is  relegated  to  the  old  and  well-known 
judgment  creditor's  action  (C.  C.  P.  §§  1871-1879;  Id.  §  3343,  subd. 
13),  with  such  modifications  as  the  statute  may  render  necessary.  In 
the  action,  the  creditor's  proof  of  fraud  will  consist  of  proof  that  the 
statute  had  not  been  complied  with.  In  the  judgment  creditor's  action, 
judgment  must  be  first  obtained  against  the  primary  debtor  and  the 
creditor's  remedies  exhausted  against  him  before  the  action  can  be 
maintained,  and  that  action  seeks  only  to  compel  the  application  of 
the  debtor's  property  to  the  payment  of  his  debts,  while  in  this  ac- 
tion, without  regard  to  the  solvency  or  insolvency  of  the  primary  debtor 
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or  the  value  of  the  goods  purchased,  it  is  sought  to  make  the  vei 
personally  liable  for  the  full  amount  of  the  creditor's  claim.  Tl 
IS  nothing  in  the  statute  to  warrant  it,  and  it  is  repugnant  to  aU 
ideas  of  right  and  justice. 

Judgment,  in  so  far  as  appealed  from,  reversed,  with  costs, 
judgment  directed  in  favor  of  the  defendant  Peter  Maravelas, 
missing  the  complaint  as  to  him«  with  costs. 


GALTNGEB  v.  TANNENBAUM.     (No.  7082.) 
(Supreme  Court,  Appellate  Division,  First  Department.     April  9.  191? 

1.  Fbaud  ^=950 — Action  fob  Dakagks— Misbkpresbntation— Daiuloes. 

In  a  suit  for  misrepresentations  in  the  sale  of  goods,  the  seller, 
property  having  been  sold  on  foreclosure,  is  entitled  to  credit  for  the ; 
chase  price  of  those  goods  bought  in  by  the  buyer. 

*  [Ed.  Note.— For  other  cases,  see  Fraud,  CJent  Dig.  U  60-S2,  64;  ] 
Dig.  «=>59.] 

,  2,  Fbaud  ^=s>64— Action— Daicaoes—Jttbt  Qxtkstion. 

The  question  of  damages  for  misrepresentation  in  the  sale  of  good 
for  the  Jury. 

[Ed.  Note.— For  other  cases,  see  Fraud,  Cent  Dig.  H  65Hf  67-71;  : 
Dig.  <8=»64.] 

Appeal  from  Trial  Term,  New  York  County. 

Action  by  Harry  H.  Galinger  against  Max  M.  Tannenbaum.  F; 
a  judgment  for  plaintiflf,  and  an  order  denying  new  trial,  defendant 
peals.    Reversed  and  remanded. 

Agrued  before  INGRAHAM,  P.  J.,  and  CLARKE,  SCO 
DOWLING,  and  HOTCHKISS,  JJ. 

4  Leo  Oppenheimer,  of  New  York  City,  for  appellant 

[  L.  J.  Morrison,  of  New  Y<jrk  City,  for  respondent 

PER  CURIAM.     [1,  2]  The  court  charged  that,  if  the  jury  fa 
for  the  plaintiff  on  the  issue  of  false  representation,  their  verdict  she 
be  for  $7,700,  the  full  amount  of  plaintiflE's  claim.    The  proof  shoi 
that  plaintiff  had  at  a  foreclosure  sale  bought  in  a  portion  of  the  mat 
^  al,  which^  as  we  understand  the  testimony,  was  the  part  concen 

which  he  alleged  he  had  been  deceived.*  If  such  was  the  case,  defc 
ant  was  entitled  to  be  credited  with  the  purchase  price.  What,  if  i 
further  credits  defendant  may  have  been  entitled  to,  arising  out  of 
disposition  by  plaintiflf  of  other  portions  of  the  material  covered  by 
transaction  between  the  parties,  it  is  impossible  on  this  record  for 
to  determine.    In  any  event,  the  question  of  damages  was  for  the  j 

•  and  not  for  the  court.    On  the  new  trial  the  testimony  can  be  m 
sufficiently  clear  to  permit  the  determination  of  any  question  aris 

J  on  this  point.    On  the  question  of  false  representations  the  verdict  y 

against  the  weight  of  evidence. 

For  this  reason  the  judgment  and  order  should  be  reversed,  ani 
new  trial  granted,  with  costs  to  appellant  to  abide  the  event. 
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DINNEAN  V.  DINNBAN  et  aL 
(Supreme  Court,  Special  Term,  New  York  Gonnty.    April  7,  1915.) 

1.  CoKPOitATiONS  ^s»ll4  —  Stock  —  Tsansfeb  Tax  —  Effeot  of  Failttbe  to 

Pat. 

Under  Tax  Law  (Consol.  T^aws,  c.  60)  {  278,  providing  that  no  transfer 
of  stock  subject  to  a  tax  not  paid  at  the  time  of  such  transfer  shall  be 
made  the  basis  of  any  action  or  legal  proceedings,  and  that  proof  thereof 
shall  not  be  received  in  evidence,  assignments  of  stock  certificates  will 
not  vest  title  in  the  assignee,  where  no  transfer  tax  stamps  were  ever 
affixed  thereto. 

[Ed.  Note. — For  other  cases,  see  Corporations,  Cent  Dig.  §i  466,  470- 
478;  Dec.  Dig.  <5=>114.] 

2.  Gifts  ^=»49 — ^Inteb  Vivos — Sjffigiency  of  Evidence — Intent. 

In  an  action  to  determine  the  ownership  of  certificates  of  stock,  found 
in  the  safe  deposit  box  of  a  decedent,  and  claimed  by  his  widow  as  a  part 
of  his  estate,  and  by  his  surviving  sister  by  virtue  of  a  gift  inter  vivos, 
evidence  he9d  to  show  decedents  intent  to  make  a  gift  of  the  certificates. 

[Ed.  Note.— For  other  cases*  see  Gifts,  Cent  Dig.  §§  95-100;  Dec. 
Dig.  «=»49.] 

3.  Gifts  ^;=»18 — Inteb  Vivos — Necessity  of  Delivery. 

To  establish  a  valid  gift  inter  vivos,  not  only  must  an  intention  to  make 
a  gift  be  shown,  but  there  must  be  a  delivery  of  the  subject  to  the  donee, 
or  some  person  for  him,  so  as  to  devest  the  possession  and  title  of  the 
donor. 

[Ed.  Note.— For  other  cases,  see  Gifts,  Cent  Dig.  §i  20-33;   Dec.  Dig. 

«=»ia] 

4.  WiTNESSEfl  ^=>140 — Competency — Interest — Statute. 

Under  Code  Civ.  Proc.  §  829,  providing  that  a  person  interested  in  the 
event  of  an  action  shall  not  be  examined  in  his  own  behalf  or  interest 
against  the  administrator,  or  a  person  deriving  his  title  or  interest  from 
a  decedent,  concerning  a  personal  transaction  between  the  witness  and 
the  decedent,  the  test  of  interest  is  not  whether  the  witness  is  inter- 
ested in  the  question,  but  in  the  event  of  the  suit;  and  in  a  controversy 
to  determine  the  ownership  of  stock  certificates  found  in  the  safe  deposit 
vault  of  a  decedent,  an  adopted  sister  of  decedent,  who  had  always  lived 
with  defendant,  decedent's  surviving  sister,  who  was  claiming  the  cer- 
tificates by  reason  of  a  gift  inter  vivos,  was  competent  to  testify  to 
decedent's  delivery  of  the  certificate,  accompanied  by  words  of  gift,  and 
its  indorsement  by  defendant  and  return  to  decedent  for  safe-keeping. 

[Ed.  Note.— For  other  cases,  see  Witnesses,  Cent  Dig.  {§  508-618 ;  Dec. 
Dig.  iS=>140.] 

5.  Evidence  ^=^226 — ^Declaration  Against  Interest — ^Residuary  Legatee. 

In  an  action  to  determine  ownership  of  stock  found  In  decedent's  safety 
deposit  vault  as  between  his  widow  and  decedent's  surviving  sister  claim- 
ing under  a  gift  inter  vivos,  the  testimony  of  the  administrator  with  the 
will  annexed,  who  was  also  a  residuary  legatee,  in  support  of  the  con- 
tention of  a  gift,  in  the  absence  of  fraud  or  collusion,  was  admissible  as 
being  in  derogation  of  interest. 

[Ed.  Note.— For  other  cases,  see  Evidence,  Cent  Dig.  §§  815-821 ;  Dec. 
Dig.  ®=»226.] 

6.  Gifts  ^=:»22 — Inter  Vivos — Corporate  Stock — ^Indorsemejvt. 

Where  the  purchaser  of  a  certificate  of  stock  caused  it  to  issue  in  the 
name  of  his  sister,  who  indorsed  it  to  herself,  and  after  the  purchaser  had 
written  her  name  into  the  body  of  the  assignment  it  was  redelivered  to 
him,  and  where  later  certificates,  taking  the  place  of  the  original  cer- 
tificate, were  indorsed  by  the  purchaser  and  delivered  by  the  sister  to 
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lilm  indorsed  in  blank,  in  order  to  make  tbem  negotiable  by  indorsement 
and  to  prevent  wrongful  transfer,  there  was  a  sufficient  act  of  dominion 
and  ownership  to  complete  a  gift  of  the  certificate. 
IBd.  Note.— For  other  cases,  see  Gifts,  Cent  Dig.  §  37;  Dec  Dig.  «=»22.J 

Action  by  Elizabeth  Foy  Dinnean  against  Catherine  Dinnean,  Thom- 
as P.  Dinnean,  individually  and  as  administrator  with  the  will  an- 
nexed of  Thomas  P.  Dinnean,  deceased,  and  the  American  Light  & 
Traction  Company.    Judgment  for  defendant  Catherine  Dinnean. 

George  Edwin  Joseph  and  S.  W.  Levine,  both  of  New  York  City, 
for  plaintiff. 

James  W.  Hyde,  of  New  York  City,  for  defendant  Catherine  Din- 
nean. 

Levy  &  linger,  of  New  York  City,  for  defendant  Thomas  P.  Din- 
nean. 

Charles  W.  Young,  of  New  York  City,  for  defendant  American 
Light  &  Traction  Co. 

BLANCHARD,  J.  The  question  to  be  determined  herein  is  the 
ownership  of  three  certificates  of  stock,  aggregating  24  shares,  of  the 
American  Light  &  Traction  Company.  The  certificates,  numbered  re- 
spectively 8068,  8938,  and  16505,  were  found  upon  the  death  oi  Thom- 
as P.  Dinnean  in  a  safe  deposit  box  maintained  by  him  in  the  Bowery 
Bank,  New  York  City.  AH  three  certificates  were  made  out  by  the 
company  of  issue  to  Catherine  Dinnean,  sister  of  said  decedent,  and 
one  of  the  defendants  herein.  Indorsed  upon  two  of  them,  certificate 
No.  8068  and  certificate  No.  8938,  appear  what  purport  to  be  assign- 
ments of  the  respective  certificates  to  the  decedent ;  the  words  "Thom- 
as P.  Dinnean,  my  brother,*'  in  the  body  of  the  assignments  being  in 
the  handwriting  of  the  decedent.  No  such  indorsement  appears  upon 
certificate  No.  16505.  Certificate  No.  8068,  representing  22  shares  of 
stock,  was  issued  to  the  defendant  Catherine  Dinnean  upon  said  de- 
fendant's surrender  of  certificate  No.  5185,  for  20  shares,  also  issued 
in  her  name,  and  certificate  No.  5966,  for  2  shares,  which  she  had 
received  as  a  10  per  cent,  stock  dividend  upon  certificate  No.  5185. 
The  other  two  certificates,  each  representing  one  share,  were  issued 
to  the  defendant  upon  the  surrender  of  various  stock  warrant  dividends, 
aggregating  2  full  shares.  It  is  conceded  that  the  money  considera- 
tion for  the  issuance  of  certificate  No.  5185  to  the  defendant  Catherine 
Dinnean  was  furnished  by  the  decedent. 

The  plaintiff  is  the  widow  of  the  said  Thomas  P.  Dinnean,  and  as 
a  person  interested  in  his  will  she  prays  the  court  to  decree  that  the 
certificates  in  suit,  constitute  a  part  of  decedent's  estate.  In  this 
prayer  she  is  joined  by  decedent's  administrator.  The  defendant  Cath- 
erine Dinnean  on  her  part  demands  an  affirmative  judgment  that  she 
be  declared  the  owner  thereof  by  virtue  of  an  alleged  gift  inter  vivos 
of  the  original  certificate  of  stock  No.  5185. 

[1]  It  is  apparent  that  if  the  defendant  is  successful  in  establishing 
a  valid  gift  inter  vivos  of  said  certificate,  the  purported  assignments 
would  not  be  sufficient  to  vest  title  to  the  securities  in  the  decedent's 
estate  by  reason  of  the  fact  that  no  transfer  tax  stamps  were  ever  af- 
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fixed  to  the  certificates,  as  required  by  section  278  of  the  Tax  Law; 
the  failure  to  do  so  bein^  properly  pleaded  by  the  defendant.  Bean 
V.  Flint,  204  N.  Y.  153,  97  N.  E.  490;  Matter  of  Ball,  161  App.  Div. 
79,  146  N.  Y.  Supp.  499;  Matter  of  Raleigh,  75  Misc.  Rep.  55,  134 
N.  Y.  Supp.  684.  Plaintiflf's  action,  however,  does  not  appear  to  be 
based  upon  these  assignments.  The  eighth  paragraph  of  the  com- 
plaint alleges  upon  information  and  belief: 

'That  the  deceased  had  cansed  the  said  certificate  numbered  5185  to  be  is- 
sued in  the  name  of  Catherine  Dinnean  for  reasons  personal  to  himself,  and 
without  any  intention  at  any  time  of  vesting  any  title  whatsoever  in  said 
Catherine  Dinnean  to  the  said  certificate." 

Plaintiff  contends,  apparently,  that  the  acts  of  the  decedent  and  the 
defendant  in  respect  to  the  certificate  in  question  constituted  a  dummy 
transaction.  There  is  nothing  in  the  record  to  substantiate  this  claim, 
except  the  fact  that  the  decedent  purchased  the  stock  in  defendant's 
name  with  his  own  money ;  that  at  the  time  of  their  discovery  in  the 
safe  deposit  box  two  of  the  three  certificates,  representing  certificate 
No.  5185,  had  apparently  been  assigned  to  the  deceased;  and  that  on 
several  occasions  certain  stock  warrants  for  fractional  shares  of  stock, 
issued  to  the  defendant  Catherine  as  part  of  the  dividend  payments 
upon  the  stock  standing  in  her  name  on  the  books  of  the  company, 
were  utilized  by  the  decedent  and  formed  part  of  the  consideration 
for  the  issuance  to  him  of  8  shares  of  stock  in  the  company,  the  bal- 
ance 6f  the  consideration  being  paid  out  of  the  decedent's  own  mon- 
eys. It  appears  that  the  defendant  Catherine  Dinnean  indorsed  cer- 
tificate No.  5185  over  to  herself  on  the  day  it  was  issued  to  her;  de- 
fendant's name  being  written  into  the  body  of  the  assignment  by  the 
decedent,  and  the  certificate  so  indorsed  being  delivered  to  him.  Nev- 
ertheless it  appears  that  the  company"  paid  dividends  to  the  defendant 
Catherine  until  after  the  death  of  the  decedent,  and  that  the  dividends 
were  paid  partly  in  cash  and  partly  in  stock  warrants  issued  to  her 
for  fractional  shares  of  stock  in  the  company.  The  defendant  de- 
posited in  her  savings  bank  account  the  checks  representing  the  cash 
dividends.  She  indorsed  all  the  stock  warrants  in  blank  as  she  re- 
ceived them,  and  delivered  them,  so  indorsed,  to  the  decedent,  who 
kept  the  warrants  until  a  sufficient  number  had  accumulated  to  aggre- 
gate one  full  share.  He  then  surrendered  them  to  the  company,  which 
would  issue  to  the  defendant  a  certificate  for  one  share  of  stock. 

As  mentioned  above,  however,  some  of  these  stock  warrants,  in- 
dorsed in  blank  by  the  defendant  Catherine,  were  utilized  by  the  dece- 
dent for  the  issuance  to  him  of  8  shares  of  stock  in  the  company,  such 
warrants  approximating  5  shares,  the  balance  of  the  consideration  be- 
ing paid  by  the  decedent.  The  first  occasion  on  which  decedent  made 
personal  usd  of  said  stock  warrants  appears  to  have  been  May  11, 
1910.  It  is  therefore  clear  that  for  a  period  of  over  a  year  Catherine 
Dinnean  received  both  cash  and  stock  warrant  dividends  upon  the  stock 
standing  in  her  name,  and  that  this  fact  is  entirely  inconsistent  with 
the  theory  of  a  dummy  transaction  is  self-evident.  In  regard  to  the 
finding  of  two  of  the  later  certificates,  which  took  the  place  of  certifi- 
cate No.  5185  as  its  value  was  increased  by  stock  dividend  payments, 
apparently  indorsed  over  to  the  decedent,  I  am  of  the  opinion  that  the 
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decedent  wrote  in  his  name  as  indorsee ;  it  being  conceded  that  the 
certificates  were  delivered  to  him  by  the  defendant  indorsed  in  blank 
in  order  to  make  the  certificates  negotiable  by  indorsement  and  so  pre- 
vent a  wrongful  transfer  in  the  event  of  their  being  lost  or  stolen. 
As  was  stated  above,  plaintiflf  claims  that  the  decedent  caused  the 
stock  to  be  issued  in  defendant's  name  rather  than  in  his  own  '*for 
reasons  personal  to  himself,"  yet  not  a  single  reason  is  suggested  to 
the  court  for  consideration,  and  that  this  contention  lacks  force  is  ap- 
parent in  view  of  the  fact  that  at  the  time  of  his  death  decedent  was 
the  record  owner  of  thirteen  shares  of  stock  in  the  same  company. 
This  fact  would  also  seem  to  indicate  that  the  decedent  differentiated 
between  the  ownership  of  the  stocks. 

The  testimony  adduced  upon  the  trial  in  behalf  of  said  defendant 
clearly  establishes  that  a  relationship  of  trust  and  confidence  existed 
between  her  and  the  deceased ;  that  he  had  great  regard  and  aflFection 
for  her  and  felt  under  deep  obligations  to  her.  Martin  S.  Paine,  presi- 
dent of  the  Bowery  Bank  and  an  intimate  friend  of  the  deceased  for 
a  period  of  27  years,  testified  that  in  the  early  part  of  1909  Thomas 
P.  Dinnean,  the  deceased,  told  him  that  he  wanted  to  make  an  invest- 
ment for  the  benefit  of  a  sister  who  had  been  his  housekeeper  for  a 
number  of  years,  and  whom  he  had  induced  to  leave  a  position  to 
keep  house  with  him  when  his  mother  and  father  became  ill,  and  asked 
his  (Paine's)  advice  as  to  the  nature  of  the  investment ;  that  the  wit- 
ness advised  him  to  purchase  some  of  the  common  stock  of  the  Amer- 
ican Light  &  Traction  Company,  and  to  see  John  S.  Foster,  then  presi- 
dent of  the  Bowery  Bank,  since  deceased,  and  a  director  and  stock- 
holder of  the  traction  company,  about  it.  Some  time  later  decedent 
told  him  that  he  had  bought  the  stock  and  had  given  ^it  to  his  sister 
and  that  it  was  in  his  safe  deposit  box.  At  the  conclusion  of  his  testi- 
mony the  witness  said: 

"I  think  the  Judge  charged  me,  in  case  he  should  die,  to  be  sure  and  see 
that  the  stocks  which  belonged  to  his  sister  Kate  were  looked  after  for  him ; 
they  were  there  with  some  of  his  own." 

Other  disinterested  witnesses  testified  to  statements  of  decedent 
wherein  he  mentioned  the  stock  as  belonging  to  his  sister. 

[2,  3]  Upon  consideration  of  the  whole  case  the  conclusion  is  ir- 
resistible that  the  decedent  intended  to  make  a  gift  to  the  defendant 
Catherine  Dinnean  of  the'  securities  in  question.  It  is  well  settled, 
however,  that  in  order  to  establish  a  valid  gift  inter  vivos,  not  only 
must  an  intention  to  make  a  gift  be  shown,  but  there  must  also  be  a 
delivery  of  the  subject  of  the  gift  to  the  donee  or  to  some  person  for 
him,  so  as  to  divest  the  possession  and  title  of  the  donor  (Young  v. 
Young,  80  N.  Y.  422,  36  Am.  Rep.  634),  and  plaintiff  contends  that, 
even  if  it  be  found  that  the  decedent  intended  to  make  a  gift  of  the 
stock,  nevertheless  the  gift  must  fail  because  a  sufficient  delivery  there- 
of was  not  established  within  the  purview  of  the  decisions.  Grace 
O'Brien  Dinnean,  adopted  sister  of  the  deceased,  called  on  behalf  of 
the  defendant  Catherine,  testified  to  the  delivery  of  certificate  No. 
5185  by  the  decedent  to  the  defendant,  accompanied  by  appropriate 
words  of  gift,  on  February  5,  1909.    She  further  testified  that  the  de- 
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fendant  returned  said  certificate  to  the  decedent  for  safe-keeping,  after 
having  indorsed  it  over  to  herself  at  his  suggestion,  in  order  to  have 
the  stock  in  a  form  that  would  permit  the  decedent  to  act  in  respect 
to  it  for  her  and  to  sell  it  if  necessary  to  better  conserve  her  interests. 
[4]  It  appears  that  this  witness  has  lived  with  the  defendant  all 
her  life,  and  her  testimony  is  therefore  objected  to  upon  the  ground 
that  she  is  an  interested  witness.  Upon  consideration  of  the  authorities, 
I  am  of  the  opinion  that  the  testimony  should  be  allowed  to  stand. 
The  test  of  interest  under  section  829  of  the  Code  of  Civil  Procedure 
is  whether  the  witness  is  interested,  not  in  the  question,  but  in  the 
event  of  the  suit.  See  Albany  County  Savings  Bank  v.  McCarty, 
149  N.  Y.  84,  43  N.  E.  427;  Carpenter  v.  Soule,  88  N.  Y.  251,  257, 
42  Am.  Rep.  248.    Greenleaf  has  thus  stated  the  rule: 

"The  true  test  of  the  interest  of  a  witness  Is  that  he  wUl  either  gain  or  lose 
by  the  direct  legal  operation  and  effect  of  the  judgment  or  that  the  record 
will  be  legal  evidence  for  or  against  him  in  some  other  action."  1  Greenleaf 
on  Evidence,  §  390. 

While  it  would  seem,  under  the  authority  of  the  Schroeder  Case, 
113  App.  Div.  204,  99  N.  Y.  Supp.  176,  that  the  court  would  not  be 
justified  in  establishing  the  gift  upon  the  testimony  of  Grace  Dinnean 
alone,  nevertheless  that  case  is  not  authority  for  its  exclusion.  The 
objection  raised  by  the  plaintiff  affects  the  weight  and  not  the  com- 
petency of  the  evidence.  I  am  of  the  opinion,  therefore,  that  the  tes- 
timony of  Grace  Dinnean  and  that  of  Thomas  P.  Dinnean,  adminis- 
trator c.  t.  a.,  should  be  allowed  to  stand. 

[6]  The  latter  being  one  of  the  residuary  l^atees,  his  testimony  sup- 
porting defendant's  contention  of  a  gift  of  the  stock,  in  the  absence 
of  fraud  or  collusion,  is  clearly  admissible  as  being  in  derogation  of 
interest.    Carpenter  v.  Soule,  supra. 

[8]  However,  it  would  seem  that  the  gift  could  be  sustained  with- 
out the  testimony  of  Grace  Dinnean  as  to  the  actual  delivery  of  the 
stock.  In  Rix  v.  Hunt,  16  App.  Div.  540,  44  N.  Y.  Supp.  988,  the 
court  held  that  a  valid  gift  inter  vivos  may  be  upheld,  although  there 
is  no  direct  and  positive  proof  of  delivery.  In  Trow  v.  Shannon,  78 
N.  Y.  446,  the  question  whether  an  alleged  gift  had  been  at  some  time 
completed  by  delivery  was  left  to  the  jury.  If  I  am  justified  in  the 
conclusion  reached  in  respect  to  decedent's  intention,  it  would  seem 
that  the  gift  must  necessarily  have  been  completed  by  delivery,  for  it 
is  conceded  that  the  defendant  indorsed  the  original  certificate.  Such 
indorsement  in  my  opinion  was  a  sufficient  act  of  dominion  and  own- 
ership to  complete  the  gift  of  the  stock,  and  it  was  not,  nor  were  the 
later  assignments,  intended  to  divest  the  defendant  of  title  to  the  stock 
standing  in  her  name  on  the  company's  books. 

Judgment  is  therefore  awarded  to  the  defendant  Catherine  Dinnean, 
dismissing  the  complaint  upon  the  merits,  decreeing  said  defendant  the 
owner  of  certificates  numbered  8068,  8938,  and  16505,  and  directing 
the  estate  of  the  decedent  to  account  to  the  defendant  Catherine  Din- 
nean for  the  stock  warrants,  declared  as  dividends  upon  the  stock 
standing  in  her  name  on  the  books  of  the  company,  which  were  per- 
sonally used  by  decedent. 

Judgment  accordingly.     Decision  signed. 
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FOREMAN  V.  NORDON  CONST.  CO.  et  aL 

(Supreme  Court,  Appellate  Division,  Second  Department.    March  26, 1915.) 

1.  Saixs  ^=:>472 — CoNDmoNAL  Bill  of  Salb — Fiuno. 

The  filing,  as  required  by  Personal  Property  Law  (Consol.  Laws,  c.  41) 
i  62,  of  a  conditional  bill  of  sale  of  heating  apparatus  installed  in  build- 
ings sold  under  mortgage  foreclosure,  is  notice  to  the  purchaser  that  the 
articles  remain  personal  property  and  that  title  does  not  pass  to  him,  and 
he  has  no  claim  to  the  surplus,  on  paying  the  unpaid  price  tor  the  arti- 
cles, as  against  a  junior  mortgagee. 

[Ed.  Note.— For  other  cases,  see  Sales,  Cent  Dig.  §§  1366-1376;  Dec 
Dig.  «=»472.1 

2.  Mortgages  ^=>151 — 'Fobeclosube  —  Personalty  —  Conditional  Bill  of 

Sale — Filing. 

Where  a  conditional  sale  contract  of  articles  so  annexed  to  real  estate 
as  to  become  a  part  thereof  was  not  filed,  as  required  by  Personal  Prop- 
erty Law,  §  62,  a  purchaser  at  mortgage  foreclosure  sale  of  the  realty 
acquired  title  to  the  articles  superior  to  the  seller,  and  the  purchaser,  pay-, 
ing  the  unpaid  price  for  the  articles,  was  not  entitled  to  the  surplhs  aris- 
ing on  the  sale,  as  against  a  Junior  mortgagee. 

[Ed.  Note.— For  other  cases,  see  Mortgages,  Cait  Dig.  if  307,  30fr-^ll» 
314^29,  33^-336;   Dec.  Dig.  <8s»151.] 

Appeal  from  Special  Term,  Queens  County. 

Actions  by  Stella  Foreman  against  the  Nordon  Construction  Com- 
pany and  another  to  foreclose  mortgages,  in  which  the  State  Bank  ap- 
peared and  demanded  from  Edward  S.  Fowler,  referee,  the  surplus 
arising  on  a  sale.  From  a  judgment  granting  relief  to  the  State  Bank, 
Edward  S.  Fowler,  referee,  appeals.    Affirmed. 

See,  also,  164  App.  Div.  953,  149  N.  Y.  Supp.  1082. 

The  following  is  the  opinion  of  Mr.  Justice  Jaycox: 

These  actions  were  brought  to  foreclose  certain  mortgages  upon  the  prem- 
ises described  in  the  complaint  The  moving  party  herein,  the  State  Bank, 
holds  a  subsequent  mortgage  upon  the  premises  and  claims  to  be  entitled  to 
the  surplus  arising  upon  the  sale.  After  the  sale  had  been  had  herein,  the 
reteree  states  that  he  ascertained  that  there  were  on  file  in  the  office  of  the 
county  clerk  of  the  county  of  Queens  two  conditional  bills  of  sale  covering 
the  heating  apparatus  installed  in  the  three  houses  sold  pursuant  to  the  judg- 
ments in  those  actions  and  covering  the  gas  fixtures  installed  or  to  be  in- 
stalled in  seven  houses,  including  the  three  houses  sold;  that  the  purchaser 
claimed  to  be  entitled  to  have  allowed  to  him  the  amount  unpaid  for  the  fix- 
tures and  ranges  above  mentioned  in  the  houses  purchased  by  him ;  that  such 
claim  was  allowed,  and  $140  allowed  in  one  action  and  $280  in  the  other. 
The  State  Bank  now  brings  this  motion  to  compel  the  referee  to  pay  over  to 
the  city  chamberlain  the  amount  which  he  allowed  for  such  fixtures. 

[1,  2]  It  is  entitled  to  the  relief  prayed  for.  If  the  conditional  bm  of  sale 
was  filed  as  required  by  the  Personal  Property  Law  (Consolidated  Laws,  c 
41 ;  Laws  of  1909,  c.  45,  §  62),  that  was  notice  to  the  purchaser,  and  he  ob- 
tained no  title  to  the  chattels  in  question.  This  was  the  purpose  of  the  act 
to  require  the  filing  of  the  contract  in  question,  so  that  purchasers  need  not 
depend  upon  appearances,  but  could  ascertain  by  examination  of  the  records 
whether  the  fixtures  were  subject  to  a  conditional  bill  of  sale  or  not.  This  is 
assuming  that  the  method  of  annexation  would  have  made  tiie  articles  above 
mentioned  a  portion  of  the  real  estate  if  the  contract  of  conditional  sale  had 
not  been  filed.  If  the  method  of  annexation  did  not  make  them  a  portion  of 
the  real  estate,  then  the  purchaser  would  not  have  obtained  any  title  in  any 
event    Central  Union  Gas  Co.  v.  Browning,  210  N.  Y.  10,  103  N.  B.  822.    As 

^s^For  otb«r  cases  see  same  topic  ft  KET-NUMBBR  In  aU  Key-Numbered  Digests  ft  Indexes 
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the  conditional  bill  of  sale  had  been  filed,  however,  the  articles  in  question 
remained  personal  property,  and  the  title  did  not  pass  to  the  purchaser  of  the 
premises  on  the  foreclosure  of  the  mortgage.  Colwell  Lead  CJo.  v.  Home  Title 
Ins,  Co.,  154  App.  Div.  83,  138  N.  Y.  Supp.  738. 

I  can  see  no  basis  ufton  which  the  allowance  by  the  referee  can  be  justified 
in  any  event  If  the  articles  in  question  became  part  of  the  real  estate,  then 
title  passed  to  the  purchaser,  and  his  claim  was  superior  to  that  of  the  vendor. 
If  they  did  not  become  part  of  the  real  estate,  then  the  title  did  not  pass  to 
the  purchaser  under  the  foreclosure  sale,  and  he  had  no  claim  upon  them. 
In  either  event,  he  would  be  entitled  to  no  allowance. 

Motion  is  therefore  granted,  without  costs. 

Argued  before  JENKS,  P.  J.,  and  BURR,  CARR,  RICH,  and  PUT- 
NAM, JJ. 

Alfred  T.  Davison,  of  Brooklyn,  for  appellant. 
Joseph  J.  Schwartz,  of  Brooklyn,  for  respondent 

PER  CURIAM.  Order  affirmed,  without  costs,  on  the  opinion  o£ 
Mr.  Justice  Jaycox  at  Special  Term. 


CHATILLON  v.  CXKOPBRATIVB  APABTHBNT  CO. 

(Supreme  Court,  Special  Term,  New  York  County.    April,  1915.) 

IlTNKEEPEBS  ^s»ll — LOSS   OF  GUESt'fi  PbOPSBTY — LlABUJTT. 

An  innkeeper,  which  maintained  an  iron  safe  to  receive  money  and 
Jewels  of  guests,  requested  a  guest  to  change  her  apartments,  and  agreed 
to  remove  her  effects  to  the  new  apartment  Through  the  negligence  or 
dishonesty  of  its  servants,  a  Jewel  case  belonging  to  the  guest  was  lost. 
Held,  that  the  innkeeper  was  liable,  notwithstanding  General  Business 
Law  (ConsoL  Laws,  c  20),  §  200,  declaring  that  an  innkeeper,  having  pro- 
vided an  iron  safe  for  the  receipt  of  Jewels  and  money,  shall  not  be  liable 
for  a  guest's  loss  of  those  articles  retained. 

[Ed.  Note. — For  other  cases,  see  Innkeepers,  Cent  Dig.  §S  8,  17-40; 
Dec.  Dig.  «S=>11.] 

Action  by  Dorothy  Palmer  Chatillon  against  the  Co-operative  Apart- 
ment Company.  On  motion  by  plaintiif  for  an  order  sustaining  a  de- 
murrer to  the  first  affirmative  defense.    Motion  granted. 

J.  Frank  McDavitt,  of  New  York  City  Q.  Boyce  Smith,  Jr.,  of  New 
York  City,  of  counsel),  for  the  motion. 

Campbell  &  Boland,  of  New  York  City,  opposed. 

GIEGERICH,  J.  The  plaintiff  has  moved  for  an  order  sustaining 
her  demurrer  to  the  first  separate  defense  set  up  in  the  answer.  The 
action  is  brought  to  recover  the  value  of  certain  jewels  contained 
in  a  jewel  case  which  was  lost  while  the  defendant,  a  hotel  keeper, 
was  moving  the  goods  of  the  plaintiff  from  one  suite  of  rooms  in  the 
hotel  to  another  suite,  which  the  defendant,  for  its  own  purposes  and 
accommodation,  requested  her  to  accept  and  occupy  instead  of  the 
rooms  theretofore  occupied  by  her.  The  complaint  further  alleges  that 
the  defendant  agreed  to  safely  move  the  plaintiff's  belongings  from  the 

^s»For  other  cases  see  same  topie  A  KB Y- NUMBER  In  all  Key-Numbered  Digests  4  Indexes 
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one  suite  of  rooms  to  the  other,  but  that  the  jewel  case  and  its  contents 
were  lost  or  stolen  through  the  negligence  or  dishonesty  of  the  defend- 
ant and  its  servants. 

The  defense  demurred  to  sets  up  that  the  defendant  provided  a  safe 
for  keeping  money,  jewels,  and  ornaments  belonging  to  guests,  and 
notified  its  guests  thereof  by  notices  posted  in  the  hotel,  and  that  the 
plaintiflf  neglected  to  deliver  the  jewels  in  question  to  the  defendant  for 
deposit  in  such  safe.  If  the  plaintiff's  cause  of  action  were  based  upon 
the  common-law  liability  of  an  innkeeper  as  an  insurer  of  the  property 
of  guests,  quite  irrespective  of  any  question  of  negligence,  the  protec- 
tion afforded  by  section  200  of  the  General  Business  Law  would  doubt- 
less apply  and  the  defense  challenged  would  be  good.  The  plaintiff's 
action,  however,  is  not  based  entirely  upon  the  liability  of  the  defend- 
ant as  an  innkeeper,  but  upon  the  negligent  or  dishonest  acts  of  the  de- 
fendant or  its  emploves.  This  distinction  was  pointed  out  by  the  court 
in  Hyman  v.  Sbuth'Coast  Hotel  Co.,  146  App.  Div.  341,  130  N.  Y. 
Supp.  766,  where  it  was  held  that  the  hotel  keeper  was  liable  for  the 
full  value  of  a  guest's  jewelry  deposited  in  the  safe,  but  lost  through 
the  negligence  of  the  hotel  keeper  in  failing  to  take  proper  care  of  the 
contents  of  the  safe  after  removing  and  carrying  such  contents  away 
from  the  hotel  because  of  a  fire  which  occurred  fiiere. 

On  behalf  of  the  defendant  it  is  argued  that,  as  the  defendant  had 
no  knowledge  at  the  time  it  made  the  agreement  to  safely  move  the 
plaintiff's  belongings  that  there  was  any  jewelry  among  such  belong- 
ings, the  defendant  ought  not  to  be.  held  to  have  waived  the  statute, 
since  it  did  not  know  of  the  existence  of  the  facts  which  formed  the 
basis  of  the  alleged  waiver  (citing  Clark  v.  West,  193  N.  Y.  349,  86  N. 
E.  1 ;  Draper  v.  Oswego,  etc.,  Ass'n,  190  N.  Y.  12,  82  N.  E.  755  ;  New- 
berry V.  Furnival,  46  How.  Prac.  139,  affirmed  56  N.  Y.  638).  It 
is  by  no  means  clear  that  there  is  any  question  of  waiver  in  the  case 
at  all ;  but,  if  there  were,  the  cases  cited  are  not  in  point.  There  is 
no  question  here  of  the  defendant's  knowledge  of  the  facts  giving  rise 
to  the  right  which  it  now  seeks  to  set  up.  The  right  it  relies  on  is  the 
protection  afforded  by  the  statute  mentioned  to  innkeepers,  and  no 
claim  can  be  made,  of  course,  of  ignorance  of  that  statute.  But,  in  any 
event,  there  could  be  no  question  of  the  waiver  of  that  protection,  be- 
cause it  was  not  intended  to  apply  to  the  state  of  facts  alleged  by  the 
plaintiff.  That  statute  protects  an  innkeeper  as  an  insurer,  but  has  no 
effect  upon  his  liability  for  the  negligent  performance  of  a  special  con- 
tract with  a  guest. 

The  plaintiff's  motion  for  an  order  sustaining  the  demurrer  is  grant- 
ed, with  $10  costs. 
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PEOPLE  ▼.  SEIDENSHNER  et  aL 
(Supreme  Court,  Special  Term,  New  York  County.    April,  1914.) 

1.  Cbikinal  Law  ^=s>966 — ^Motion  fob  New  TwAi^-k^owsiDERAXiON  of  Sup- 

POBTINO  AFFIDAVire. 

Affidavits  in  support  of  a  motion  for  new  trial  must  be  considered  in 
view  of  the  testimony  had  in  open  court 

[Ed.  Note.— For  other  cases,  see  Criminal  Law,  Cent  Dig.  §§  2373-2391 ; 
Dec.  Dig.  <&»05a] 

2.  Cbiminal  Law  ^==>945 — New  Trial— Newly  Discovebed  Evidence— Mate- 

BIALITT. 

Where  there  had  been  testimony  on  a  trial  for  murder  tending  to  show 
preparation  and  combination  by  defendants  for  the  commission  of  the 
crime,  such  evidence  being  merely  a  step  in  the  chain  of  proof,  its  con- 
tradiction by  affidavit  was  insufficient  to  warrant  a  new  trial. 

[Ed.  Note.— For  other  cases,  see  Criminal  Law,  Cent.  Dig.  §{  2324r-2327, 
2336;  Dec.  Dig.  <8=>945.] 

3.  Gbiminal    Law    <@=»944 — New    Trial— Newly    Discovered    Evidence- 

Weight— Failure  OF  Witness  to  Testify  Pbeviously. 

The  failure  of  one,  testifying  by  affldaivit  in  support  of  a  motion  for 
new  trial  after  a  conviction  of  murder,  to  come  forward  as  a  witness  un- 
til the  last  moment,  when  he  would  not  be  subject  to  examination  or  con- 
tradiction, justified  the  court  in  placing  little  reliance  on  his  testimony. 

[Ed.  Note. — For  other  cases,  see  Criminal  Law,  Cent  Dig.  §  2335 ;  Dec. 
Dig.  «=»944.] 

4.  Criminal  Law  €=»945 — ^New  Trial— Newly  Discovered  Evidence— Iden- 

TIFICATIOW  BY  NEWSPAPER  CUTS. 

Newly  discovered  evidence  that  not  one  of  the  defendants  was  among 
the  four  who  had  committed  the  murder,  when  affiant's  only  knowledge 
of  the  appearance  of  defendants  had  been  gained  through  newspaper  cuts^ 
was  wholly  Insufficient  to  warrant  a  new  trial. 

[Ed.  Note.— For  other  cases,  see  Criminal  Law,  Cent  Dig.  §§  2324-2327, 
2336;  Dec.  Dig.  <ds;>945.] 

6w  Gbiminal  Law  ^s»941 — ^New  Tbial— Newly  Discovebed  Evidence— Cumu- 
i^ATivB  Evidence. 

On  a  motion  for  new  trial  after  a  conviction  of  murder,  evidence  by  af- 
fidavit tending  to  sustain  an  alibi,  standing  alone  and  unsupported  by 
unquestionable  proof,  is  worthless,  where  the  defense  of  aUbi  was  pre- 
sented at  the  trial. 

[Ed.  Note. — ^For  other  cases,  see  Ck'lminal  Law,  Cent.  Dig.  ||  2328-2330 ; 
Dec.  Dig.  <8ss>941.] 

6.  Gbiminal  Law  ^=»905 — ^Motion  fob  New  Trial. 

There  was,  at  common  law,  no  right  in  criminal  cases  to  move  for  new 
trial. 

[Ed.  Note. — ^For  other  cases,  see  Criminal  Law,  Cent  Dig.  H  2128,  2138; 
2404,  2405;   Dec.  Dig.  «S=>905.3 

Jacob  Seidenshner  and  others  were  convicted  of  murder,  and  they 
move  for  new  trial.    Denied. 

Wahle  &  Kringel,  of  New  York  City,  for  the  motion. 
Charles  S.  Whitman,  Robert  C.  Taylor,  James  A.  Delehanty,  John 
Minton,  Jr.,  and  Frederick  J.  Groehl,  all  of  New  York  City,  opposed. 

GOFF,  J.    Within  a  few  hours,  excluding  the  intervening  Sunday^ 
of  the  sentence  of  death  being  executed  upon  the  defendants,  they 

^s»For  othei  cases  see  same  topic  &  KBY-NUMBBR  in  all  Key-Numbered  Dlffests  &  Indexes 
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make  application  for  a  new  trial.  This  application  was,  in  ordinary 
observance  of  the  rules,  referred  to  me  by  the  justice  of  this  court 
before  whom  it  was  made.  Such  reference  was  made  because  the  law 
requires  that  a  motion  for  a  new  trial  must  be  made  before  the  justice 
who  presided  at  the  trial.  Were  it  possible,  in  the  sense  of  judicial 
propriety,  for  me  to  avoid  hearing  the  application,  I  would  have  done 
so,  to  the  end  that  a  stranger  mind  would  be  employed,  and  that  I 
would  be  relieved  from  a  very  onerous  and  heart-searching  burden. 
But  the  law  casts  upon  me  a  responsibility  and  a  duty,  and  no  matter 
how  grave  the  responsibility  may  be,  or  how  disagreeable  the  duty,  I 
shall  not  shift  the  one,  nor  fail  to  discharge  the  other. 

[1]  On  behalf  of  the  defendants  there  have  been  presented  19  affi- 
davits, some  of  which  are  original  and  others  copies  of  originals  al- 
ready filed  with  his  excellency,  the  Governor.  On  behalf  of  the  people 
the  district  attorney  has  filed  10  affidavits  designed  in  reply  to,  in  a 
more  or  less  degree,  the  affidavits  presented  in  favor  of  the  motion. 
Of  the  19  affidavits  mentioned,  15  should  be  disregarded,  as  they  con- 
sist mainly  of  hearsay,  impressions  and  matters  that  are  irrelevant  and 
immaterial.  Of  the  remaining  4  affidavits,  those  of  Dresner,  Burwell, 
Kalmanson,  and  Rao  will  be  considered  as  of  any  probative  value  what- 
ever. Consideration  of  these  4  affidavits  must  include  the  oral  exam- 
ination and  cross-examination  had  in  open  court. 

The  points  of  importance  dwelt  upon  by  Dresner  were:   That  he 
was  present  on  the  13th  of  July,  1912,  outside  the  Garden  Restaurant, 
when  he  heard  Rose  say  to  Vallon  and  Webber,  as  Rosenthal  emerged 
from  the  restaurant: 
"There  he  comes.    Go  and  put  it  over  him  I" 

That  Dresner,  understanding  what  that  meant,  crossed  the  street 
to  avoid  danger,  and  that  Rose  took  him  for  a  Burns  detective.  Rose 
did  not  so  testify  on  the  trial.    What  Rose  testified  to  was : 

''It  began  to  look  too  much  like  business,  and  I  caUed  Louie  aside,  and  I  said, 
pointing  to  a  man  across  the  street,  *Do  you  see  that  fellow  over  there?'  He 
said,  'Yes.*  I  said,  'I  am  almost  positiye  that  Is  a  Bums  man  that  District 
Attorney  Whitman  has  assigned  to  watch  Rosenthal.'  They  took  the  hint  and 
departed  and  went  home.  I  did  not  know  whether  or  not  the  man  was  a 
Bums  man  or  a  Burns  detective.  I  knew  nothing  about  that  at  all.  I  just 
used  that.  It  began  to  look  like  business,  and  that  never  was  my  intention 
at  any  time  to  bring  about  the  murder  of  RosenthaL" 

[2,  3]  This  testimony  of  Dresner  bears  the  immistakable  stamp  of 
being  made  to  fit  Rose's  testimony,  to  show  an  apparent  want  of 
foundation  for  the  presence  of  a  Bums  detective.  Rose  did  not  say 
that  he  was  a  Burns  detective,  but  he  made  use  of  the  appearance  of 
the  man  as  a  pretext  to  ward  oflf  the  impending  killing  of  Rosenthal. 
It  is  somewhat  remarkable  that,  notwithstanding  the  apprehension  of 
Dresner  that  something  dire  was  going  to  happen,  nothing  did  happen 
because  of  the  words  alleged  to  have  been  uttered  by  Rose.  On  the 
contrary,  Rosenthal  walked  down  the  avenue  with  his  wife  unmolested. 
The  incident  thereupon  closed.  While  the  testimony  of  Rose  on  the 
trial  concerning  the  incident  at  the  Garden  Restaurant  was  competent 
to  show  preparation  and  combination  on  the  part  of  the  defendants  for 
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the  commission  of  a  crime,  it  was  merely  a  step  in  the  precession  of 
proof,  and  a  contradiction  of  that,  even  if  true,  would  of  itself  be 
wholly  insufficient  to  warrant  the  granting  of  a  new  trial. 

This  witness  went  on  to  narrate  what  he  says  he  observed  on  the 
morning  of  the  16th,  when  Rosenthal  was  killed.  He  did  not  testify 
that  he  saw  the  killing,  or  that  he  heard  shots,  notwithstanding  he  was 
in  Forty-Third  street  at  the  time  of  the  killing  and  the  passing  of  the 
automobile.  He  claims  to  have  identified  Vallon,  Webber,  and  Schepps 
in  the  passing  automobile.  It  is  remarkable  that  this  witness  should 
be  found  to  be  present  at  these  two  important  times — ^that  is,  on  the 
13th.  at  the  Garden  Restaurant,  and  on  the  16th  in  Forty-Third  street 
at  the  time  of  the  killing.  Yet  he  heard  no  shots,  nor  did  he  see  any 
one  fire.  Intrinsically  this  testimony  is  unworthy  of  credence,  and  if 
there  was  no  other  element  for  that  conviction  it  is  furnished  by  the 
witness  himself,  inasmuch  as,  knowing  the  widespread  notoriety  given 
to  the  murder  of  Rosenthal  and  a  knowledge  on  his  part  of  the  im- 
portance of  his  testimony,  he  refrained  from  coming  forward  and  mak- 
ing known  to  counsel  for  the  defendants  or  to  the  district  attorney 
what  he  had  heard  and  observed.  The  only  reasons  he  assigns  for 
his  failure  is  that  he  was  in  fear  of  his  life.  Of  whom  he  was  afraid 
he  does  not  state,  and  his  failure,  where  human  life  was  involved,  to 
come  forward  as  a  witness  until  the  last  hour,  when  opportunity  for 
examination  or  contradiction  is  not  given,  is  a  circumstance  of  inven- 
tion so  strong  that  no  reliance  can  be  placed  upon  his  testimony. 

[4]  Burwell  testified  that  when  on  Forty-Third  street  on  the  morn- 
ing of  Rosenthal's  death  he  heard  two  shots  and  saw  the  man  who  fired 
the  shots  turn.  He  said  he  did  not  know  the  man,  but  described  to 
some  extent  his  personal  appearance.  The  point  of  his  testimony  rests 
on  his  statement  that  neither  of  the  four  defendants  was  the  man  who 
fired  the  shots.  Burwell  never  saw  any  one  of  the  four  defendants, 
and  the  only  knowledge  he  has  of  them  was  derived  from  his  seeing 
some  pictures  purporting  to  represent  the  defendants  in  a  clipping 
from  a  newspaper.  It  is  unnecessary  to  dwell  for  a  moment  on  the 
utter  insecurity  of  such  testimony  as  tending  to  anything  like  accurate 
identification.  The  mere  negative  statement  that  the  man  who  fired 
the  shots  was  not  one  of  four  persons  whose  faces  were  outlined  in 
a  newspaper,  without  any  evidence  that  such  outlines  are  true  and 
correct  representations  of  the  defendants,  and  in  the  face  of  positive 
testimony  that  the  defendants  fired  the  shots,  is  worthless.  Identifica- 
tion from  portraits  is  of  itself  risky  and  dangerous,  and  without  some 
supporting  or  connecting  evidence  should  not  be  given  much  weight  in 
a  court  of  law.  But  identification  by  newspaper  cuts  goes  to  yet  a 
greater  extreme,  and  no  value  should  be  attached  to  it.  This  witness, 
like  Dresner,  maintained  silence  until  the  last  hour,  notwithstanding 
that  he  knew  of  the  public  interest  and  excitement  in  the  Rosenthal 
Case. 

[6]  Rao  testified  to  the  delivery  of  a  note  from  a  female  friend  of 
Cirofici  at  his  house.  The  only  bearing  that  this  testimony  can  have  is 
upon  the  alibi  interposed  by  Cirofici  at  the  trial.  Evidence  to  sustain 
an  alibi  on  a  motion  for  a  new  trial,  where  the  alibi  has  been  passed 
upon  by  a  jury  is,  according  to  all  the  authorities,  standing  alone  and 
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unsupported  by  unquestionable  proof,  of  little  or  no  value.  This  wit- 
ness, like  the  preceding  witnesses,  did  not  come  forward  until  the  last 
hour  to  give  his  testimony,  though  he  had  been  questioned  by  a  deputy 
commissioner  of  police,  to  whom  he  admitted  he  lied  in  respect  to  the 
delivery  of  this  letter. 

Kalmanson  testified  that  he  was  in  Forty-Third  street,  saw  an  auto- 
mobile, and  recognized  Vallon  standing  on  the  running  board  holding 
a  pistol  in  his  hand.  He  did  not  know  Vallon,  had  never  seen  him, 
and  the  only  means  of  recognition  that  he  had  was  that  two  months 
later  he  saw  in  a  Cleveland  newspaper  a  picture  purporting  to  be  that 
of  Harry  Vallon.  The  vice  of  this  testimony  is  similar  to  that  of  the 
testimony  given  by  Burwell,  before  referred  to.  It  is  alike  worthless. 
This  witness  also  maintained  silence  until  after  the  decision  of  the 
Court  of  Appeals  in  the  Becker  Case,  and  then  he  said  he  told  his  em- 
ployer in  Buffalo  of  it,  who  advised  him  to  communicate  with  Becker's 
lawyer. 

Briefly  have  I  touched  upon  the  principal  part  in  the  testimony  of 
each  of  these  four  witnesses,  and  in  doing  so  I  have  not  referred  to 
the  testimony  or  the  affidavits  in  contradiction,  nor  to  the  impression 
which  was  produced  upon  my  mind  during  their  examination  and  cross- 
examination.  That  impression  was  most  persuasive  of  disbelief  in  what 
they  said.  If  no  other  circumstance  existed  but  that  of  their  silence 
and  delay  in  coming  forward  until  the  last  moment,  notwithstanding 
there  existed  great  public  excitement  and  widespread  newspaper  re- 
ports and  comments,  of  which  the  Court  of  Appeals  has  taken  judi- 
cial notice,  it  would  of  itself  be  sufficient  to  create  grave  doubts  of 
their  truthfulness  and  good  faith. 

[B]  At  common  law  a  convicted  man  could  not  avail  himself  of  a 
motion  for  a  new  trial.  That  privilege  as  it  exists  to-day  is  purely 
of  statutory  creation.  The  statute  (section  465,  Code  Cr.  Proc.)  pro- 
vides that  the  proffered  evidence  must  be  newly  discovered  since  the 
trial,  that,  if  before  received,  such  evidence  would  probably  have 
changed  the  verdict,  and  that  the  failure  to  produce  it  on  the  trial 
was  not  owing  to  want  of  diligence.  I  cannot  say  that  the  failure  to 
produce  the  proffered  evidence  on  the  trial  was  owing  to  want  of  dili- 
gence on  defendants'  part;  but  the  failure  of  the  witnesses  to  com- 
municate  or  make  known  their  testimony  is,  in  my  opinion,  a  badge 
of  distrust  and  suspicion.  It  would  be  a  violence  to  my  conscience 
and  judgment  to  say  that  the  proffered  evidence  given  by  the  witnesses 
whom  I  have  seen  and  heard  would  probably  have  changed  the  ver- 
dict, if  given  upon  the  trial  which  resulted  in  the  conviction  of  the  de- 
fendants. 

On  the  law  and  the  facts  they  have  had  a  fair  trial,  and  a  jury  of 
their  fellow  citizens  has  pronounced  them  guilty.  The  court  of  last 
resort  has  unanimously  affirmed  that  conviction.  Appeal  has  been  made 
for  executive  clemency,  and  in  these  last  moments,  a  year  and  five 
months  after  the  conviction,  when  the  crime  itself  is  almost  forgotten 
and  human  sympathies  are  deeply  touched  at  the  prospect  of  four 
human  beings  paying  the  highest  penalty  known  to  the  law,  strenuous 
efforts  are  made  to  arrest  the  judgment  of  that  law.  Were  those  ef- 
forts directed  alone  to  human  sympathy  there  would  be  but  ont  an- 
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swcr.  But  they  are  not  directed  to  human  sympathy.  They  are  di- 
rected to  an  instrument  of  the  law  whose  sole  duty  is  to  administer 
justice,  and,  no  matter  how  harsh  it  may  seem,  it  is  nevertheless  jus- 
tice to  deny  the  motion. 


O'NEILL  T.  GBNEKAL  FILM  CO. 

(Supreme  Court,  Special  Term,  New  York  County.    April  8, 1915.) 

1.  Lttebabt     Pbopebty     ^=»8 — ^Infbinobment— Manuscbift     Dbama— Photo 
.    Play. 

The  General  FUm  Company's  motion  picture  play,  "Count  of  Monte 
Cristo,"  will,  absent  a  convincing  explanation,  be  held  an  Infrlngrement 
of  the  Fechter  manuscript,  "Monte  Cristo;"  It  containing  many  things 
original  In  the  latter,  and  not  found  In  the  novel  or  earlier  dramatizations. 
[Ed.  Note.— For  other  cases,  see  Literary  Property,  Cent.  Dig.  §  7;  Dec 
Dig.  ^=»8.] 

2.   ADVEBSK  POSaBSSION  ^:»t>— OWNEBSHIP— MaNUSCBIPT  DbAMA. 

Title  to  a  manuscript  drama,  good  against  an  infringer,  as  well  as  the 
original  owner,  may  be  acquired  by  continuous,  open,  and  notorious  pos- 
session, with  maintenance  of  exclusive  ric^t 

[Ed.  Note.— For  other  cases,  see  Adverse  Possession,  Cent.  Dig.  fiS  7-10. 
12-23;   Dec.  Dig.  «=»6.]  aw*. 

3.  LiTEBABY   Pbopebty   ^=»5 — Common -Law   Riqht   in   Pi:*ay— Pebfobmancb 

AbBO  A  D— PUBMC  ATION. 

Public  performance  In  England  of  a  manuscript  play  was  not  such  pub- 
lication of  it  as  to  destroy  the  common-law  rights  In  it  in  the  United 
States. 

[Ed.  Note. — For  other  cases,  see  Literary  Property,  Cent.  Dig.  §  4 ;  Dec. 
Dig.  «»5.] 

4.  LiTEBABY  Pbopebty  <@=»5 — Publication— Filing  fob  Censobship. 

Filing  a  manuscript  play  with  the  Lord  Chamberlain  of  England  for 
purpose  of  censorship,  as  required  by  the  statute,  was  not  a  publication,    ^ 
destroying  common-law  rights  in  it. 

[Ed.  Note. — For  other  cases,  see  Literary  Property,  Cent.  Dig.  |  4 ;  Dec. 
Dig.  ^==>5.] 

5.  LiTEBABY  Pbopebty  ^=»5 — Publication— Advebtising  Postebs. 

It  is  not  a  publication,  whereby  one  surrenders  his  common-law  rights 
in  a  manuscript  play,  to  put  out,  for  advertising  purposes,  pictorial  posters 
of  many  of  the  striking  scenes  In  It ;   th^y  not  telling  the  story. 

[Ed.  Note. — For  other  cases,  see  Literary  Property,  Cent  Dig.  §  4 ;  Dec. 
Dig.  «=»5.] 

«,  LiTEBABY  Pbopebty  «=»5 — Publication— Manuscbipt  Dbama— Copy- 
BiGHTiNo  Photo  Play. 

It  Is  not  a  publication  of  a  manuscript  drama,  whereby  common-law 
rights  therein  are  destroyed,  that  the  owner  licenses  one  to  ^ve  motion 
picture  presentation  of  it,  and  the  licensee  copyrights  its  films  under  Copy- 
right Act  March  4,  1909,  c.  320,  §  11,  35  Stat.  1078,  as  amended  by  Act 
Aug.  24,  1912,  c.  356,  37  Stat.  488   (U.  S.  Comp.  St.  1913,  §  9532). 

[Ed.  Note. — For  other  cases,  see  Literary  Property,  Cent.  Dig.  }  4 ;  Dec. 
Dig.  ^=95.1 

Action  by  James  O'Neill  against  the  General  Film  Company.    Judg- 
ment for  plaintiff. 

See,  also,  155  App.  Div.  887,  140  N.  Y.  Supp.  1134. 

^s»For  otli«r  cams  Me  same  toplo  ft  KEY-NXJMBBR  In  aU  Key-Numbered  Digests  ft  Indexes 
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Dittenhoefer,  Gerber  &  James,  of  New  York  City  (David  Gerber, 
of  New  York  City,  of  counsel),  for  plaintiff. 

Nathan  Burkan,  of  New  York  City,  for  defendant. 

SHEARN,  J.  Plaintiff  seeks  a  judgment  enjoining  the  defendant 
from  exhibiting  by  means  of  motion  pictures  the  scenes  or  incidents 
of  a  play  or  dramatization,  known  as  the  Fechter  version  of  the  "Count 
of  Monte  Cristo,"  and  for  an  accounting.  In  or  about  the  year  1844 
Alexander  Dumas  wrote  the  novel  "Count  of  Monte  Cristo,"  which  was 
published  by  him  in  France  and  in  this  country,  in  two  volumes  con- 
sisting of  about  600  printed  pages  in  each  volume,  having  about  70 
characters,  with  a  wealth  of  romantic  scenes  and  incidents.  About 
1848  Dumas  dramatized  his  novel  under  the  title  "Monte  Cristo,"  in 
the  French  language  and  published  same.  His  dramatization  consisted 
of  four  parts,  each  covering  122  to  144  printed  pages,  with  20  acts,  37 
tableaux,  221  scenes,  and  59  characters.  The  play  in  this  form  was, 
of  course,  impossible  for  dramatic  purposes.  In  October,  1868,  one 
Benjamin  Webster,  manager  of  the  Adelphi  Theater,  Strand,  London, 
deposited  in  the  Lord  Chamberlain's  office  a  drama  or  play  printed 
in  book  form  under  the  title  "Monte  Cristo,"  written  by  one  Charles 
Fechter.  In  this  dramatization,  Fechter  selected  portions  of  the  novel 
which  he  deemed  valuable  for  dramatic  purposes,  disregarding  and 
eliminating  over  55  of  the  characters  appearing  in  the  novel,  and  many 
hundreds  of  the  scenes  and  incidents  therein.  Fechter  changed  many 
of  the  characters,  reconstructed  the  scenes,  transposed  and  epitomized 
some  of  the  incidents  found  in  the  novel,  and  created  an  original 
work,  concentrating  his  literary  creation,  so  as  to  permit  of  the  per- 
formance upon  the  stage  within  the  limits  of  an  evening  performance, 
which  required  ability  of  a  high  order  as  a  dramatist,  and  originality 
and  much  skill.  The  Lord  Chamberlain  filed  same  in  his  office  and  is- 
sued to  Webster  a  license  authorizing  him  to  give  on  the  19th  day  of 
October,  1868,  a  public  representation  of  the  drama,  which  was  given 
at  the  Adelphi  Theater  on  said  date  pursuant  to  the  license.  Prior  to 
the  year  1870  a  dramatization  of  the  novel  was  made  and  published  by 
one  Thomas  H.  Lacy,  and  was  called  "Lacy's  Acting  Edition,"  which 
version  was  republished  by  Samuel  French  under  the  title  "French's 
Acting  Edition  (Late  Lacy's)."  French's  Acting  Edition  consisted  of 
5  acts,  17  scenes,  26  characters,  and  closely  followed  the  novel.  This 
version  was  long  and  cumbersome,  and  its  production  was  not  contin- 
ued. Prior  to  1883,  Fechter,  assisted  by  one  Arthur  Leclercq,  wrote  a 
further  condensation  of  his  dramatization  of  the  novel  for  stage  pro- 
duction, which  thereafter  became  known  as  the  Fechter  version  of 
Monte  Cristo.  This  dramatization  is  the  only  one  of  the  novel  which 
has  been  performed  with  success.  The  Fechter  version  was  kept  in 
manuscript  form,  and  has  never,  at  any  time,  been  printed  and  pub- 
lished or  dedicated  to  the  public.  Fechter  gave  public  performances 
of  the  drama  from  his  version  from  1873  to  the  time  of  his  death  in 
1879.  Some  of  the  performances  were  at  the  Globe  Theater,  Boston, 
which  was  owned  by  one  Cheney.  John  Stetson  succeeded  Cheney  as 
the  proprietor  of  the  Globe  Theater,  and  came  into  possession,  from 
Cheney,  of  the  Fechter  manuscript.     Stetson  was  in  possession  of 
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the  manuscript  in  1883  and  produced  the  play  with  great  success ;  the 
plaintiff  herein  being  the  leading  actor,  and  playing  the  part  of  Ed- 
mund Dantes,  known  in  the  latter  part  of  the  play  as  the  Count  oi 
Monte  Cristo. 

In  June,  1885,  plaintiff  purchased  for  $2,000  from  Stetson  the  Fecht- 
er  version  of  the  play,  and  Stetson  delivered  to  the  plaintiff  the  manu- 
script, which  has  ever  since  been  in  the  possession  of  the  plaintiff.  At 
the  time  of  the  purchase  of  the  play,  Stetson  delivered  to  the  plaintiff 
with  the  manuscript  a  bill  of  sale  or  transfer  of  the  title  of  the  play 
and  manuscript  from  Stetson  to  the  plaintiff.  Ever  since  1885,  plain- 
tiff has  been  in  the  continuous,  uninterrupted,  open  possession  of  the 
play,  and  the  manuscript  thereof,  and  has  performed  upon  the  stage 
in  the  various  cities  of  the  United  States  the  play  known  as  the  Fecht- 
er  version  more  than  5,000  times,  by  reason  of  which  plaintiff  has  be- 
come identified  with  the  play,  and  has  made  it  famous ;  the  play  being 
the  principal  and  almost  the  only  dramatic  production  in  which  the 
plaintiff  has  appeared  since  1885.  The  right  and  title  to  the  play  of 
the  plaintiff  has  never  been  questioned,  and  royalties  have  been  receiv- 
ed by  and  paid  to  the  plaintiff  from  others  who  have  sought  and  ac- 
quired from  him  a  license  to  give  performances,  which  royalties  have 
continued  down  to  and  since  the  commencement  of  this  action.  The 
plaintiff  has  enforced,  by  suits,  his  right  and  claim  against  persons  who 
undertook  to  give  a  performance  of  the  play  without  his  consent  or 
license,  and  the  courts  have  upheld,  protected,  and  recognized  his  right 
and  title  to  the  play,  which  has  been  a  great  artistic  and  financial  suc- 
cess, and  is  of  great  value  to  the  plaintiff.  The  defendant  is  engaged  in 
the  business  of  furnishing  films  of  photo  plays  to  managers  and  pro- 
prietors of  motion  picture  theaters  to  enable  them  to  give  public  the- 
atrical performances  of  photo  plays  at  the  theaters  of  its  licensees 
for  profit.  Prior  to  the  commencement  of  this  action  the  Selig  Pol- 
yscope Company  prepared  for  the  defendant  a  motion  picture  film 
of  a  play  called  "Count  of  Monte  Cristo,"  the  films  of  which  the  de- 
fendant distributed  and  leased  to  exhibitors  of  motion  picture  films  for 
production  and  representation  throughout  the  United  States.  It  is 
claimed  that  such  motion  picture  play  was  prepared  from  and  is  an 
appropriation  of  the  plaintiff's  Fechter  version  and  infringes  upon 
plaintiff's  comiTion-law  property  right  therein.  Defendant  resists 
plaintiff's  claim  of  title,  and  claims  that  the  motion  picture  play  was 
produced  by  resort  to  original  sources,  alleged  to  be  open  to  all,  namely, 
the  novel  and  the  dramatic  versions  antedating  the  Fechter  version, 
and  that,  in  so  far  as  there  is  any  similarity  between  the  motion  picture 
play  and  the  Fechter  version,  it  is  lawful  and  proper,  in  that  the  sim- 
ilar incidents  and  characters  are  found  in  the  novel  and  earlier  ver- 
sions. 

[1]  The  court  has  examined  the  novel,  the  Dumas  dramatization, 
the  Webster  (or  first  Fechter  version),  the  French  or  Lacy  versions, 
the  Fechter  version,  and  has,  by  arrangement  with  and  in  the  presence 
of  counsel  for  both  the  parties,  witnessed  a  representation  of  the  de- 
fendant's motion  picture  play.  Inextricably  interwoven  into  the  photo 
play  are  the  principal  and  most  striking  incidents  original  with  the 
Fechter  version,  and  found  only  in  the  Fechter  version,  of  the  play. 
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A  person  witnessing  a  performance  of  the  photo  play,  and  familiar 
with  the  *Fechter  version,  will  readily  recognize  it,  and  the  story  as 
told  in  the  Fechter  version  is  told  in  the  photo  play  in  substantially  the 
same  order  and  sequence.  Over  50  of  the  characters  omitted  from 
the  novel  by  Fechter  in  preparing  his  version  are  also  omitted  in  the 
photo  play.  Scenes  selected  from  the  novel  by  Fechter  are  used  in  the 
photo  play  in  the  same  way  and  as  used  in  the  Fechter  version,  and 
the  scenes  omitted  in  the  Fechter  version  are  omitted  in  the  photo  play. 
Words  used  only  in  the  Fechter  version  and  not  found  in  the  novel  are 
flashed  upon  the  screen  in  connection  with  the  performance  of  the  photo 
play,  and  are  a  part  of  the  films  used  to  give  the  exhibition,  and  said 
words  are  used  by  the  characters  and  in  connection  with  incidents  orig- 
inated by  Fechter  in  his  dramatization,  and  not  found  in  the  novel,  as 
used  in  the  Fechter  version.  While  there  are  in  the  photo  play,  and 
especially  in  the  earlier  part,  scenes  that  are  not  found  in  the  Fecht- 
er version,  practically  every  great  dramatic  climax,  original  in  the 
Fechter  version,  and  not  found  in  the  novel  or  in  any  of  the  earlier  ver- 
sions, is  reproduced  in  the  photo  play.  It  would  extend  this  opinion 
to  undue  length  to  set  forth  in  detail  an  analysis  of  these  striking  sim- 
ilarities. 

A  comparison  of  the  Fechter  version  and  the  photo  play  with  one 
another  and  with  the  novel  and  earlier  versions  leaves  no  doubt  that 
the  Fechter  version  was  used  for  the  production  of  the  photo  play, 
and  that  in  the  photo  play  the  defendant  has  appropriated  that  which 
gave  the  Fechter  version  its  dramatic  value  and  its  success.  The  learn- 
ed counsel  for  the  defendant  has,  with  industry  and  skill  worthy  a 
better  cause  prepared  an  elaborate  analysis  pointing  out  innumerable 
instances  of  scene  and  incident  in  the  photo  play  that  are  to  be  found 
in  the  novel  and  in  the  earlier  versions,  and  many  that  are  not  found 
in  the  Fechter  version.  It  is,  of  course,  not  unnatural  that  these  in- 
stances of  similarity  between  the  photo  play  and  the  novel  and  the  oth- 
er dramatic  versions,  including  Fechter's,  should  exist,  and  proves 
nothing,  for  Fechter's  version  was  dramatized  from  the  novel,  though 
changed,  rearranged,  condensed  and  strengthened  as  above  noted.  In 
a  case  of  this  sort  what  attention  should  be  focused  upon  are  the  strik- 
ing instances  of  similarity  between  the  photo  play  and  the  Fechter  ver- 
sion that  are  not  found  in  the  novel  or  in  the  earlier  versions.  Where, 
as  here,  a  party  charged  with  literary  piracy  claims  to  have  gone  to 
the  common  source  and  does  not  produce  the  man  who  did  the  work 
for  him,  so  that  he  may  be  cross-examined  as  to  the  sources  from 
which  he  took  his  work  and  account  for  the  singular  coincidences  found 
in  the  piratical  copy  and  complainant's  work,  a  court  of  equity  needs 
little  additional  proof  on  the  question  of  piracy.  If  characters,  inci- 
dents, omissions,  or  additions  are  found  in  the  complainant's  dramatiza- 
tion, not  found  in  the  published  book  or  common  source,  then,  in  the 
absence  of  a  convincing  explanation,  the  court  is  justified  in  finding, 
and  invariably  does  find,  that  the  complainant's  work  has  been  in- 
fringed. French  v.  Connelly,  1  Week.  Dig.  196 ;  Frank  Shepard  Co.  v. 
Tavlor  Pub.  Co.,  193  Fed.  991,  113  C.  C.  A.  609;  White  v.  Bender  (C. 
C.n85  Fed.  921,  925. 
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ture  representation  by  the  Famous  Players  Film  Company  is  made  by 
that  company  as  licensee  of  the  plaintiff.  The  amendment  of  August 
24,  1912,  protects  motion  picture  photo  plays,  and  provides  that  "a 
title  and  description,  with  one  print  taken  from  each  scene  or  act," 
must  be  deposited  with  the  Librarian  of  Congress.  Plaintiff's  licensee, 
recognizing  plaintiff's  rights,  merely  protected  the  films,  which  are  its 
property  and  creation,  in  the  way  the  Copyright  Law  permitted  it  to 
do.  Had  it  not  done  so,  it  could  not  successfully  prosecute  pirates 
who  might  duplicate  or  copy  the  films.  No  reason  is  apparent  why 
the  plaintiff  should  thereby  lose  his  common-law  rights  in  his  play. 

Jvidgment  for  plaintiff  for  an  injunction  and  an  accounting,  with 
costs. 


(166  App.  Div.  182) 

LANE  V.  JACOBS.     (No.  538/80.) 

(Snpreme  Court,  Appellate  Division,  Fourth  Department    Jannary  20,  1915.) 

1.  BoUKDABIKft   ^s»48— EffTABLI&HMBNT    BT   ACQUIBSCBNOB   OB   PBAOTICAL   LO- 

CATION. 

Where  a  bam  was  built  on  the  rear  of  a  lot,  which  encroached  on  an 
adjoining  lot,  and  a  fence  was  built  from  the  bam  to  a  point  opposite  the 
rear  of  the  house  on  the  adjoining  lot,  and  after  the  bam  was  torn  down 
a  fence  was  built  to  take  its  place,  and  the  barn  and  fence  for  many  years 
had  been  accepted  by  the  adjoining  owners  as  representing  the  true  line, 
the  division  line  became  practically  located,  and  the  fence  by  acquies- 
cence became  the  true  line. 

[Ed.  Note.— For  other  cases,  see  Boundaries,  Cent  Dig*.  §i  232-242; 
Dec.  Dig.  <8=s>48.] 

2.  BOXTNUABIBS   ^=3>48 — ^ESTABLISHMEITT   BT   ACQCIXSCENCE   OB   PBACTIOAL   LO- 

CATION. 

Where  a  fence  on  the  rear  of  a  lot,  which  had  been  accepted  by  adjoin- 
ing lot  owners  for  many  years  as  representing  the  true  division  line,  was 
not  straight,  there  being  an  angle  at  some  distance  from  the  rear  of  the 
lot  the  parties  were  bound  by  the  location  of  the  fence  as  it  existed,  and 
It  was  error  for  the  court  in  a  suit  involving  a  dispute  over  the  boundary, 
to  adjudicate  that  the  division  line  was  a  straight  line  from  the  point 
where  the  fence  commenced  on  the  rear  line  of  the  lots  to  the  street 

[Ed.  Note.— For  other  cases,  see  Boundaries,  Cent  Dig.  §|  232-242; 
Dec.  Dig.  <ds>48.] 

8.  BoT7NnABixs  ^=5»48 — ^Establishment  bt  Acquiescence  ob  Pbaotical  Lo- 
cation. 

A  fence  and  the  side  of  a  bam  on  the  rear  of  a  lot  had  been  accepted 
for  many  years  as  the  division  line  between  two  adjoining  lots,  although 
the  bam  encroached  two  feet  on  the  adjoining  lot.  The  bam  had  been 
replaced  by  a  fence,  which  was  not  straight^  therb  being  an  angle  at  a 
distance  from  the  rear  line  of  the  lot  corresponding  with  the  length  of  the 
bam.  There  had  been  no  practical  location  of  the  division  line  between 
the  front  portions  of  the  lots,  but  a  straight  line  from  the  end  of  the  fence 
would  give  each  party  the  frontage  called  for  by  his  deed,  while  an  ex- 
tension of  the  line  from  the  angle  in  the  fence  would  cut  off  a  considerable 
portion  of  the  dwelling  house  on  the  lot  encroached  upon.  Held^  that  it 
would  be  more  equitable  to  adopt  the  fence  as  the  division  line  so  far  as 
it  extended,  and  to  run  a  straight  line  from  the  end  of  the  fence  to  the 
street 

[Ed.  Note. — For  other  cases,  see  Boundaries,  Cent  Dig.  §§  232-242 ;  Dec. 
Dig.  <8=>48.] 

^=9For  otlier  casM  see  same  topic  A  KE7-NUMBBR  in  all  Key- Numbered  Digests  &  Indexes 
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4.  Boundaries  ^=>49 — Establishment  bt  Acquiescence  ob  FaAonoAi.  Lo- 
cation. 

That  the  curb  line  In  front  of  plalntlfTs  lot  was  turned  In  at  a  point 
where  defendant  contended  the  dividing  line  should  be,  that  for  some 
years  a  driveway  existed  near  this  claimed  division  line  leading  to  de- 
fendant's barn,  and  that  a  small  ornamental  tree  was  plants  by  plaintiff 
at  or  near  this  line,  did  not  show  a  practical  location  of  the  division  line ; 
It  appearing  that  the  curb  line  was  turned  in  by  employes  in  an  engi- 
neer's office,  and  not  with  the  knowledge  or  consent  of  either  party  or 
their  predecessors  in  title,  and  It  further  appearing  that  a  vent  pipe  from 
plaintitTs  house  extended  for  some  distance  over  the  line  claimed  by  de- 
fendant 

[Ed.  Note.— For  other  cases,  see  Boundaries,  Cent.  Dig.  S§  243-248;  Dec. 
Dig.  <@=>49.] 

Kruse,  P.  J.,  and  Robson,  J.,  dissenting. 

Appeal  from  Equity  Term,  Monroe  County. 

Action  by  Charles  M.  Lane  against  Albert  W.  Jacobs.  Judgment  in 
favor  of  defendant,  and  plaintiff  appeals.  Reversed,  and  new  trial 
granted. 

Argued  before  KRUSE,  P.  J.,  and' ROBSON,  FOOTE,  LAM- 
BERT, and  MERRELL,  JJ. 

James  M.  E.  O'Grady,  of  Rochester,  for  appellant. 

Wile  &  Oviatt,  of  Rochester  (Percival  D.  Oviatt,  of  Rochester,  of 
counsel),  for  respondent. 

MERRELL,  J.  This  is  an  action  in  equity  involving  the  location 
and  establishment  of  the  division  line  between  adjoining  residential 
properties  of  the  parties  on  Arnold  Park  in  the  city  of  Rochester.  The 
plaintiff  avers  that  defendant  is  about  to  erect  a  division  fence  sep- 
arating the  lands  of  the  parties,  and  in  so  doing  will  encroach  upon 
plaintiff's  lot,  and  seeks  injunctive  relief  to  restrain  tlie  defendant. 

A  careful  examination  of  the  record  leads  me  to  the  conclusion  that 
the  differences  between  these  neighbors  involve  property  rights  of  lit- 
tle or  no  substantial  value,  and  that  this  controversy,  like  many  anoth- 
er of  its  sort  arising  over  boundary  disputes,  might  well  have  been 
avoided  by  the  exercise  of  a  small  measure  of  charity  and  the  ap- 
plication of  the  Golden  Rule.  One  marvels  that  in  these  days  of  ad- 
vanced civilization  men  will  suffer  a  brief  earthly  tenure  to  be  riven 
by  acrimonious  litigation  arising  from  circumstances  of  such  trifling 
substance  as  in  this  case.  But  human  nature  seems  prone  to  jealously 
guard  what  it  conceives  to  be  its  legal  rights,  and  this  court  is  re- 
quired to  equitably  adjust  the  differences  of  the  parties  to  this  litiga- 
tion. Indeed,  the  somewhat  aggressive  attitude  of  the  defendant  in 
seeking  to  place  the  "ornamental"  post  at  the  point  where  he  contends 
his  south  line  reaches  the  street,  and  which  act  on  his  part  could  have 
no  other  object  than  to  establish  the  division  line  to  his  own  liking, 
and  in  some  manner  thus  to  foreclose  plaintiff  from  thereafter  disputing 
its  location,  furnishes  some  excuse  to  plaintiff  for  seeking  relief  in 
the  courts. 

Arnold  Park  was  laid  out  nearly  40  years  ago  as  a  residential  tract 
lying  southerly  from  East  avenue  in  the  city  of  Rochester.    An  avenue 

^=;9For  other  ca3e8  see  Mune  tople  A  KST-NUMBBR  in  all  Key-Numbered  DigesU  &  lodexe:? 
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was  opened  leading  southerly  from  said  avenue,  witk  grass  plots  run- 
ning in  the  center  and  driveways  on  either  side.    Between  the  drive- 
ways and  the  sidewalk  generous  grass  plots  were  left,  thus  making  the 
project  a  park  in  fact  as  well  as  in  name.    For  a  long  period  the  park 
was  maintained  as  a  private  enterprise,  gates  being  maintained  at  its 
junction  with  East  avenue,  which,  while  usually  open  and  permitting 
free  entrance  upon  the  park,  were  occasionally  closed,  as  if  to  warn  the 
public  that  its  use  of  the  avenue  of  the  park  was  by  sufferance  of  the 
owners  rather  than  a  public  right.    However,  some  years  prior  to  thfe 
commencement  of  this  action,  the  privacy  was  relaxed  and  Arnold 
Park  was  dedicated  to  the  city  and  became  a  public  street,  maintained 
and  controlled  as' were  the  other  public  thoroughfares  of  the  munic- 
ipality.   As  originally  laid  out,  the  portion  of  the  tract  lying  westerly 
of  Arnold  Park  avenue  was  divided  into  12  or  13  lots,  each,  with  the 
exception  of  lot  1,  lying  adjacent  to  East  avenue,  being  75  feet  wide 
on  Arnold  Park  avenue  and  150  feet  deep,  inclusive  of  an  alleyway  in 
the  rear.    The  early  deeds  all  seem  to  describe  the  several  lots  as  of 
75  feet  in  width,  front  and  rear,  and,  with  the  exception  of  the  first 
few  lots  and  plaintiff's  lot  in  the  rear,  seem  to  have  maintained  sub- 
stantially their  original  dimensions  to  the  present  time.     Many  years 
since  the  several  lots  were  acquired  and  residences  erected  thereon. 
The  only  attempt  to  separate  or  define  the  lot  boundaries  seems  to  have 
been  confined  to  the  rear  of  the  lots,  where  board  fences  were  erected 
for  the  purpose  of  preventing  dogs  or  chickens  from  running  across 
the  lots,  and  said  fences  seem  to  have  extended  from  the  rear  fence 
easterly  to  the  rear  of  the  houses,  and  from  thence  to  the  street  the 
lawns  ran  together  without  dividing  mark. 

[1]  The  plaintiff  is  the  owner  of  lot  No.  12,  and  the  defendant  lot 
No.  11,  lying  adjacent  to  plaintiff  on  the  north.  The  title  deeds  of  these 
lots  describe  them  as  75  feet  wide,  front  and  rear,  although  some 
question  seems  to  have  arisen  when  plaintiff's  predecessor  in  title  re- 
ceived his  deed,  and  the  lot  was  described  as  about  75  feet  wide.  As 
a  matter  of  fact,  in  some  manner  not  clearly  explained,  plaintiff's  lot  in 
the  rear  seems  to  have,  many  years  since,  been  somewhat  narrowed, 
and  is  actually  a  little  over  73  feet  wide.  Soon  after  the  tract  was 
opened  a  barn  was  erected  on  the  rear  of  lot  No.  11,  now  owned  by 
defendant,  and  which  was  apparently  intended  to  be  placed  along  the 
division  line  between  lots  11  and  12.  The  south  side  of  the  barn  for 
about  25  feet  of  its  length  seems  to  have  been  accepted  by  the  adjoin- 
ing owners  as  representing  the  true  line,  although  in  fact  its  location 
narrowed  the  lot  now  owned  by  plaintiff  by  nearly  2  feet.  From  the 
southeast  corner  of  the  barn  the  line  was  continued  easterly  by  a  high 
board  fence  a  distance  of  30  feet  or  more  to  a  point  opposite  the  rear 
of  the  house  on  lot  12,  and  to  further  prevent  the  rear  of  the  lot  be- 
coming a  nmway  for  dogs  a  short  piece  of  fence  was  extended  south- 
erly to  the  house.  Some  years  later  this  barn  was  moved  from  lot  11 
to  the  southwest  corner  of  lot  12,  and  a  new  barn  wa3  erected  on  lot 
11,  occupying  the  same  position  substantially  as  the  original  bam 
erected  thereon.  Some  years  prior  to  the  commencement  of  this  action 
the  defendant  tore  down  the  second  barn,  utilizing  the  timbers  in  re- 
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building  his  house,  and  a  fence  was  built  to  take  the  place  of  the  bam 
which  was  removed. 

It  is  the  contention  of  the  plaintiff  that  the  division  fence  in  the 
Tear  does  not  mark  the  true  line  between  the  lots  of  tlie  parties.  De- 
fendant claims,  and  it  seems  to  us  is  sustained  in  such  contention,  that 
by  the  erection  of  the  barns  on  the  assumed  line  between  the  parties 
and  their  predecessors  in  title  and  the  location  of  the  fence  in  the  rear 
the  division  line  became  practically  located,  and  through  the  long  period 
of  years  that  the  fence  has  occupied  its  present  position  it  became  by 
acquiescence  the  true  line  between  the  parties. 

[2,3]  The  defendant  further  claims  that  the  division  line  along 
plaintiff's  house  and  extending  easterly  to  the  street  should  be  de- 
fined by  a  projection  of  the  line  so  fixed  by  the  fence.  However,  the 
evidence  shows  that  in  some  manner  the  fence,  as  it  stood  at  the  time  of 
the  commencement  of  the  action,  was  not  entirely  straight,  but  at  a 
distance  from  the  rear  line  corresponding  substantially  with  the  length 
of  the  barns  as  they  heretofore  stood  upon  the  line  there  is  an  angle 
of  something  more  than  one-half  a  foot  in  the  fence  line.  The  learned 
trial  court  decided  that  the  division  line  between  the  parties,  not  only 
where  the  fence  has  existed  for  a  long  period  of  years,  but  thence 
easterly  to  the  margin  of  the  street,  should  be  defined  by  a  straight  line 
starting  at  the  point  where  the  fence  commences  on  the  rear  line  of  the 
lots  and  extending  thence  easterly  through  the  extreme  east  end  of  the 
fence  as  it  existed  at  the  time  of  the  commencement  of  the  action, 
and  thence  upon  the  same  course  to  the  margin  of  the  street.  It  seems 
to  us  that  the  facts  disclosed  by  the  evidence  in  this  case  do  not  war- 
rant such  a  determination.  We  are  of  the  opinion  that  the  parties  are 
bound  by  the  location  of  the  fence  as  defining  the  division  line  so  far 
as  said  fence  exists.  But  by  every  principle  of  practical  location  the 
division  line  should  not  deviate  from  the  fence,  which  should  follow 
whatever  course  it  takes.  The  effect  of  the  decision  of  the  learned 
trial  court  would  be  to  establish  an  entirely  new  line  between  the  par- 
ties, and  a  parcel  of  land,  small  though  it  may  be,  which  for  40  years 
has  been  in  the  possession  of  the  defendant  and  his  predecessors  in  title, 
would  be  given  to  the  plaintiff.  We  can  see  no  valid  reason  for  holding, 
under  the  circumstances  revealed  in  this  case,  that  the  Hne  as  fixed 
by  the  learned  trial  court  should  represent  the  true  line  between  these 
parties.  The  evidence  is  uncontradicted  that  the  line  indicated  by  the 
trial  court  as  the  true  line  would  cut  off  a  considerable*  portion  of  the 
plaintiff's  dwelling  house.  PlaintifFs  engineer,  Ryan,  who  for  seven 
years  served  as  city  engineer,  testified  to  this  fact,  and  it  is  not  dis- 
puted, but  is,  indeed,  corroborated  by  the  testimony  of  defendant's 
engineer.  The  location  of  the  line  separating  defendant's  premises 
from  his  neighbor  on  the  north  appears  from  the  evidence  to  be  undis- 
puted. As  along  the  division  line  between  plaintiff  and  defendant  a 
board  fence  extends  on  the  rear  between  defendant  and  the  lot  to  his 
north,  easterly  to  a  point  opposite  the  rear  of  defendant's  house,  contin- 
uing thence  easterly  in  a  straight  line,  the  point  where  said  line  inter- 
sects Arnold  Park  avenue  barely  escapes  the  projections  of  defend- 
ant's house,  and  measuring  from  the  intersection  of  this  line  to  the 
sidewalk  and  the  point  where  the  division  line  in  dispute  between 
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these  parties  would  intersect  the  sidewalk  would  leave  defendant  a 
frontage  of  two  feet  or  thereabouts  more  than  he  is  entitled  to  under 
his  deed.  If  the  line  as  contended  for  by  defendant  is  the  true  line, 
and  his  lot  is  of  the  width  of  75  feet,  his  northerly  line  would  cut  off 
a  considerable  portion  of  his  dwelling  house.  It  seems  to  us  such 
location  of  lines  would  be  unjust  and  inequitable  as  between  the  par- 
ties. 

[4]  In  an  attempt  to  establish  a  line  by  practical  location  along  the 
front  of  the  lots,  defendant  seizes  hold  of  a  few  circumstances,  and 
argues  therefrom  that  such  line  has  by  act  of  the  parties  and  their 
predecessors  in  title  received  practical  location.  It  appears  that  the 
curb  line  in  front  of  plaintiff's  property  is  turned  in  at  a  point  where 
the  line  contended  for  by  defendant  would  meet  it,  and  it  also  appears 
that  for  some  years  a  driveway  existed  near  this  division  line  and 
which  led  to  defendant's  barn;  also  that  a  small  ornamental  tree, 
know^n  as  an  umbrella  tree,  was  planted  by  plaintiff,  and  was  situated 
at  or  near  the  line  claimed  by  defendant.  We  do  not  think  these  facts 
sufficient  to  show  any  practical  location  of  the  line  in  question.  It 
does  not  appear  that  the  curb  line  was  turned  at  the  driveway  with 
the  knowledge  or  consent  of  either  of  the  parties  or  their  predecessors 
in  title,  but,  according  to  the  testimony  of  plaintiff's  engineer,  Ryan, 
these  driveway  turns  were  made  by  boys  in  the  engineer's  office,  and 
were  not  at  all  accurate  as  defining  boundaries  of  lots.  While  it  ap- 
pears that  the  driveway  maintained  for  some  years  must  have  en- 
croached somewhat  on  plaintiff's  property,  yet  we  do  not  think  that 
fact  is  of  sufficient  significance  to  be  important.  A  vent  pipe  leading 
from  plaintiff's  house  extended  for  some  distance  over  the  line  as 
contended  for  by  defendant,  and  the  ornamental  tree,  instead  of  being 
evidence  of  the  boundary  between  the  parties,  would  seem  rather  to 
indicate  that  the  party  at  least  responsible  for  it  believed  that  the  line 
ran  somewhat  northerly  therefrom.  At  the  present  time  and  for  a  con- 
siderable number  of  years  no  driveway  has  existed,  and  its  location 
has  now  been  graded  and  is  kept  as  a  part  of  the  lawn. 

It  seems  to  us  that  the  more  equitable  disposition  of  this  case  would 
be  to  hold  that  the  line  of  the  board  fence  as  maintained  between  the 
parties  in  the  rear  marks  the  division  line,  and  that  from  the  easterly 
end  of  said  fence  the  properties  of  the  parties  are  divided  by  a  straight 
line  running  easterly  to  the  street  margin  at  a  point  75  feet  from  plain- 
tiff's southeasterly  comer.  With  the  line  thus  run,  plaintiff's  house 
would  not  be  interfered  with,  and  each  of  the  parties  would  have 
75  feet  frontage  as  intended  and  called  for  in  their  respective  deeds.  It 
is  apparent  that  this  controversy  involves  property  rights  between  these 
parties  of  more  fancied  than  real  substance.  The  lots  are  occupied  by 
the  residences  of  the  parties.  There  is  no  indication  that  there  will 
ever  be  a  demand  for  these  properties  for  commercial  purposes,  nor 
can  the  excuse  be  urged  that  the  disputed  strip  is  valuable  for  gardening 
or  agricultural  purposes.  No  division  fence  is  required,  as  the  land- 
scape scheme  of  the  street  seems  to  omit  all  division  fences  between 
the  property  owners,  giving  to  the  tract  a  parklike  appearance.  There 
is  no  physical  appearance  of  a  division  line  between  the  parties.  Their 
lawns  have  been  graded  together,  and  no  monument  tells  where  the  line 
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separated.  No  reason  is  furnished  why  a  division  fence  should  be 
built.  Hence,  as  before  stated,  this  controversy  has  little  substance, 
so  far  as  property  values  are  concerned.  With  the  line  located  as 
herein  indicated  no  violence  will  result  to  the  rights  of  either  of  the 
parties.  Plaintiff,  while  somewhat  contracted  in  the  rear  of  his  lot, 
will  still  have  his  75  feet  of  frontage,  and  would  not  suffer  the  serious 
damage  to  his  dwelling  house  which  would  result  from  the  establish- 
ment of  the  line  as  indicated  by  the  learned  trial  court,  and  defendant 
will  have  75  feet,  both  rear  and  front,  which  would  seem  to  be  all 
that  in  equity  and  justice  he  should  demand. 

Judgment  reversed,  and  new  trial  granted,  with  costs  to  appellant 
to  abide  event,  and  the  findings- of  fact  numbered  8,  9,  10,  11,  and  12, 
in  the  decision  are  disapproved.  All  concur,  except  KRUSE,  P.  J.,  and 
ROBSON,  J.,  who  dissent  in  a  memorandum  by 

ROBSON,  J.  It  is  conceded  that  the  west  end  of  the  present  fence 
marks  the  west  end  of  the  line  dividing  the  lots  of  plaintiff  and  de- 
fendant. While  plaintiff's  surveyor  testifies  that  the  line  of  this  fence 
is  not  straight,  there  being,  as  he  claims,  an  angle  in  it,  which  at  its 
extreme  point  makes  a  deviation  of  about  six  inches  from  a  straight 
line,  no  such  condition  was  discovered  by  defendant's  surveyor.  So 
slight  a  deviation  from  a  straight  line,  even  if  it  existed,  would  not, 
as  it  seems  to  me,  necessarily  establish  that  the  practical  location  of 
that  line  was  not  the  straight  line  from  the  west  post  to  the  east  post 
found  by  the  trial  court.  It  is  also  urged  that,  if  the  division  line  is 
established  as  found  by  the  trial  court  by  an  extension  of  the  fence 
line  to  its  intersection  with  the  west  line  of  the  street,  it  would  cut 
oflf  a  substantial  part  of  the  eaves  of  plaintiflE's  house.  The  record 
indicates  that  for  about  20  feet  of  the  addition  built  pn  the  west  and 
north  of  plaintiff's  house  the  eaves  would  extend  from  1  to  IV^  inches 
over  the  line.  But  this  addition  was  built  by  Otis,  the  person  who 
obtained  a  rebate  of  price  of  the  lot  after  it  had  been  discovered  that 
the  lot,  which  Sage,  the  then  owner,  could  sell,  was  not  75  feet  front 
and  rear.  At  the  time  Otis  purchased  there  had  not  been  a  practical 
location  of  the  line,  if  such  location  was  ever  made.  The  fact  that 
there  is  this  insignificant  projection  of  the  eaves  over  the  line  is  un- 
der the  circumstances  negligible. 

That  the  line  as  practically  located  should  include  the  whole  division 
line  between  the  lots,  and  was  so  intended,  would  be  consistent  with 
what  would  ordinarily  be  the  intention  of  the  parties  agreeing  upon 
location  of  a  line,  and  such  an  inference  is  warranted  by  the  facts. 
Naturally  such  a  line  would  be  a  straight  line,  as  the  trial  justice  points 
out.  The  descriptions  by  which  the  lots  were  conveyed  show  that  the 
division  lines  of  lots  are  straight  lines.  An  extension  of  the  fence 
line  to  the  street  coincides  exactly  with  the  line  of  occupation  by  de- 
fendant, so  far  as  occupation  consistent  with  the  use  of  the  premises 
for  residential  purposes  as  then  used  admitted.  A  driveway  extend- 
ing from  the  street  was  maintained  for  many  years  by  defendant  on 
the  south  side  of  his  lot,  the  south  line  of  the  driveway  being  coin- 
cident with  the  fence  line  extended.  The  driveway  also  extended  along 
the  fence  to  the  barn.     So  far  as  the  turning  in  of  the  curb  line  and 
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the  physical  features  as  to  the  sidewalk  and  other  natural  objects,  in- 
cluding the  umbrella  tree,  are  concerned,  they  all  point  to  the  ex- 
tended fence  line  as  the  line  of  practical  location.  Practical  location 
of  an  uncertain  boundary  line  is  ordinarily  a  question  of  fact,  pro- 
vided evidence  is  furnished  from  which  an  inference  of  the  fact  may 
be  drawn.  "Actual  and  continued  possession  of  the  premises  adjoin- 
ing the  located  line  is  not  essential  to  the  existence  of  a  practical  loca- 
tion. It  does  not  depend  oh  a  pedis  possessio  of  the  land  adjoining, 
but  its  existence  may  be  established  by  any  competent  evidence  of  the 
fact.''  Ratcliffe  v.  Gray,  ^42  N.  Y.  510,  513.  The  fence  line  so  far 
as  the  fence  extended,  it  is  conceded,  practically  located  at  least  that 
part  of  the  boundary  line.  The  other  facts,  to  which  I  have  adverted, 
seem  to  me  to  warrant  the  inference  of  fact  found  by  the  trial  court 
that  the  fence  line,  extended  to  the  street  line,  completed  the  boundary 
line  by  practical  location  thereof  by  s^eement  or  concurrence  of  the 
owners  of  the  premises. 


(165  App.  Dlv.  815) 

SPAIN  v.  TALCOTT. 

(Supreme  Court,  Appellate  Division,  First  Department    January  22, 1915.) 

1.  UstJBT  ^s>53 — Contract  of  Factob. 

A  contract  whereby  a  factor,  who  advanced  money  to  his  principal,  was 
to  receive  a  commission  for  services  in  addition  to  the  legal  interest  on 
the  money  advanced,  is  not  in  violation  of  the  usury  laws. 

[Ed.  Note.— For  other  cases,  see  Usury,  Cent  Dig.  §{  91,  114-118 ;  Dec. 
Dig.  <©=>53.] 

2-   UBTJUY  ^=>53 — CONTBAOT  OF  FACTOR. 

A  factor,  who  advanced  money  for  his  principal  and  received  the  full 
legal  rate  of  interest  thereon,  Is  not  guilty  of  usury  in  receiving  commis- 
sions for  services  rendered  as  provided  by  the  contract,  though  he  per- 
formed only  some  of  the  services  required  by  the  contract. 

[Ed.  Note.— For  other  cases,  see  Usury,  Cent  Dig.  §§  91,  114-118;  Dec. 
Dig.  <S=>53.] 

3.  Usury  ^=>53 — Contracts. 

Where  a  factor  made  collections  for  his  principal,  that  service  warranted 
payment  of  commissions  in  addition  to  payment  of  the  full  legal  Interest 
on  advances  made. 

[Ed.  Note,— For  other  cases,  see  Usury,  Cent  Dig.  ||  91,  114-118;  Dec. 
Dig.  <S=>53.] 

4.  Interest  ^c»60— Compound  Interest. 

Compound  interest  can  be  recovered  only  upon  some  new  and  independ- 
ent agreement,  made  upon  good  consideration. 

[Ed.  Note.— For  other  cases,  see  Interest,  CJent  Dig.  {§  134-137;  Dec. 
Dig.  €=»60.] 

5.  Intekest  <^=:>60 — Compound  Interest— Acquiescence. 

Where  plaintiff  objected  to  defendant's  compounding  of  Interest  monthly 
on  advances  made,  but  did  not  because  it  would  endanger  his  business, 
break  the  contract,  there  was  no  acquiescence  which  would  prevent  plain- 
tiff from  thereafter  recovering  the  illegal  exactions. 

[Ed.  Note. — For  other  cases,  see  Interest,  Cent.  Dig.  $S  134-137;  Dec. 
Dig.  <©=>60.] 

^=9For  other  cases  see  same  topic  St  KBT-NUMBBR  in  aU  Key-Numbered  Digests  ft  Indexes 
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6.  AccoFNT  Stated  «=s>6 — ^What  Constitutes. 

Where  defendant;  who  made  advances  to  plaintiff,  Issued  monthly  state- 
ments, in  which  interest  was  compounded,  the  statements  which  were  ac- 
cepted did  not  become  accounts  stated ;  it  appearing  that  because  of  the 
relations  between  the  parties  plaintiff  could  not  repudiate  the  contract. 

[Ed.  Note.— For  other  cases,  see  Account  Stated,  Cent  Dig.  |S  30-^; 
Dec.  Dig.  <g=»e.] 

7.  Customs  and  Usages  ^=s>16 — Compound  Interest. 

Where  defendant  made  advances  to  plaintiff,  that  in  the  trade  it  was 
customary  to  compound  interest  monthly  doe^  not  warrant  the  charging 
of  such  interest. 

[Ed.  Note.— For  other  cases,  see  Customs  and  Usages,  Cent.  Dig.  {§  27, 
28;   Dec.  Dig.  «=»16.] 

8.  Payment  <&=982 — ^Recovebt  or  Payments— Compound  Ihtebest. 

Defendant  made  advances  to  plaintiff,  and  issued  monthly  statements. 
In  which  interest  was  compounded.  Plaintiff  objected  to  the  compounding 
of  the  interest.  During  the  life  of  the  contract  defendant  collected  Sums 
due  plaintiff,  and  out  of  them  deducted  his  charges.  When  the  contract 
was  ended,  plaintiff,  to  save  his  property  from  lien,  paid  defendant  over 
$20,000.  Held,  that  there  was  no  acquiescence  or  voluntary  payment  of 
compound  interest,  precluding  plaintiff  from  recovering  Illegal  exactions. 

[Ed.  Note.— For  other  cases,  see  Payment,  Cent  Dig.  B  254-266;  Dec. 
Dig.  «=>82.] 

Dowling,  J.,  dissenting. 

Appeal  from  Trial  Term,  New  York  County. 

Action  by  William  J.  Spain  against  James  Talcott.  From  a  judgment 
directing  an  accounting,  defendant  appeals.    Modified  and  affirmed. 

Argued  before  INGRAHAM,  P.  J.,  and  SCOTT,  CLARKE, 
HOTCHKISS,  and  DOWLING,  JJ. 

Arthur  C.  Rounds,  of  New  York  City,  for  appellant. 
Marion  Erwin,  of  New  York  City,  for  respondent. 

SCOTT,  J.  This  action  is  brought  in  equity  for  an  accounting. 
Plaintiff  is  an  importer  of  and  dealer  in  certain  classes  of  merchan- 
dise. Defendant  describes  himself  in  his  answer  as  a  banker  and 
commission  merchant.  The  relation  between  the  parties  began  with 
a  written  contract,  dated  July  21,  1902,  under  which,  as  defendant 
claims,  he  became  a  factor  for  plaintiff,  agreeing  to  make  advances 
against  merchandise  and  accounts  payable,  and  in  connection  therewith 
to  perform  such  services  for  plaintiff  as  are  usually  performed  by  fac- 
tors. Plaintiff,  on  the  other  hand,  claims  that  the  contract  was  a  mere 
cover  for  usury,  that  it  was  not  intended  that  defendant  should  ever 
perform  any  services  to  said  plaintiff,  and  that  in  point  of  fact  he  nev- 
er did  perform  any  services,  except  to  advance  money,  and  that  the 
various  things  that  were  done  to  make  it  appear  that  defendant's  posi- 
tion was  in  truth  that  of  a  factor  were  mere  shams  and  devices.  He 
further  claims  that  defendant  has  unlawfully  charged  and  retained 
out  of  moneys  coming  into  his  hands  applicable  to  the  payrpent  of  ad- 
vances tmwarrantable  sums  for  interest. 

The  contract  referred  to  was  drawn  by  defendant,  and  evidently  with 
great  care,  and  appear^  upon  its  face  to  be  quite  innocent  and  lawful. 
By  its  first  clause  plaintiff  constitutes  and  appoints  defendant — 

^s>FoT  oUier  cases  see  same  topic  St  KEY-NUMBER  in  all  Key -Numbered  Digests  ft  Indexes 
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"as  sole  factor  and  selling  agent,  and  hereby  agrees  to  consign  to  blm  for  sale 
upon  commission  during  tlie  continuance  of  this  agreement  the  entire  stock 
of  goods  now  owned  or  held  by  him  or  hereafter  owned  by  him  and  all  goods 
which  at  any  time  during  the  continuance  of  this  agreement  he  may  purchase 
or  manufacture." 

The  second  clause  defines  the  duties  and  obligations  which  defend- 
ant assumed  as  factor  and  reads  as  follows : 

"Second.  The  said  goods  shall  be  consigned  to  James  Talcott,  and  all  sales 
of  said  consigned  goods  shaU  be  made  by  James  Talcott,  and  shall  be  in- 
voiced to  the  purchaser  in  the  name  of  *James  Talcott,  W.  J.  Spain  Dept' 
James  Talcott  shall  purchase  books  of  account  used  in  said  business  from 
time  to  time  as  they  are  required  and  shall  own  same.  James  Talcott  in  his 
discretion  may  employ  and  pay  a  bookkeeper,  who  shaU  keep  them,  or,  if  he 
prefer,  a  representative  who  shall  supervise  all  the  books  of  accounts  used  in 
the  business  of  said  agency.  James  Talcott  shall  supervise  the  credits,  keep 
books  of  account,  etc.,  at  his  main  office  at  106-110  Franklin  street.  New  York 
City,  furnish  the  necessary  employes  for  collection  of  accotmts,  attend  to  said 
collection  and  the  necessary  details  connected  therewith  at  his  own  expense. 
W.  J.  Spain  shall  pay  all  other  expenses  which  shall  be  incurred  in  the  said 
business,  and  including  the  rent  of  any  premises  which  may  be  selected  there- 
for, salaries  of  salesmen  and  other  employ^,  except  as  aforesaid,  stationery, 
postage,  telegrams,  and  all  office  selling,  packing,  cartage,  storage,  and  inci- 
dental expenses  and  premiums  for  insurance.  All  insurance  shall  be  in  the 
name  and  payable  to  James  Talcott,  and  James  Talcott  shall  have  the  ex- 
clusive supervision  and  control  of  the  said  consigned  goods,  and  shall  decide 
all  questions  as  to  credit  to  be  given  to  purchasers,  and  do  all  correspondence, 
books  of  account,  remittance,  check  bUls  receivable  and  proceeds  of  sales,  as 
well  as  said  consigned  goods  shall  be  in  the  exclusive  possession  and  control 
of  James  Talcott  as  factor  aforesaid." 

Talcott  undertook  to  advance  to  plaintiff  in  check  or  acceptance  50 
per  cent,  of  the  net  cost  of  the  merchandise  consigned  to  him  and  75 
per  cent,  of  the  net  value  of  outstanding  accounts,  the  amount  of  ad- 
vance at  any  time  not  to  exceed  $10,000  on  merchandise  consigned  and 
$50,000  on  outstanding  accounts.  For  his  "services  as  factor,  super- 
visor, and  selling  agent,"  Talcott  was  to  receive  31/^  per  cent,  commis- 
sion on  the  sale  of  consigned  goods  up  to  $200,000  and  3  per  cent, 
upon  such  sales  in  excess  of  that  sum.    It  was  also  provided  that : 

"Interest  shall  be  charged  and  credited  to  the  account  current  between 
James  Talcott  and  W.  J.  Spain  at  the  rate  of  six  per  cent.  (fi%)  per  annum." 

The  lease  of  the  premises  in  which  the  business  was  to  be  conducted 
was  to  be  taken  in  Talcott's  name,  or  else  assigned  to  him ;  plaintiff, 
however,  paying  the  rent  and  agreeing  to  take  a  reassignment  of  the 
lease  at  the  expiration  of  the  contract,  at  which  time,  if  any  goods  re- 
mained unsold,  plaintiff  was  to  pay  to  defendant -for  his  services  in 
connection  therewith  a  commission  of  2V2  per  cent,  upon  the  amount 
of  advances  then  due  and  unpaid,  and  in  addition  thereto  1  per  cent, 
of  the  market  value  of  the  unsold  goods.  Provision  was  made  as  to 
the  form  of  sign  to  be  placed  on  the  business  premises,  and  it  was 
expressly  agreed  that  Talcott  should  not  guarantee  sales,  which  were 
to  be  exclusively  at  the  risk  of  plaintiff.  It  was  further  agreed  tha.t 
plaintiff,  subject  to  the  approval  of  defendant,  should  designate  the 
persons  to  be  employed  in  and  about  the  consigned  goods  and  in  and 
about  the  offices  of  the  agency,  meaning  the  premises  in  which  the 
busiiiesa  was  to  be  transacted,  but  Talcott  was  not  to  be  liable  for  any 
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acts  or  omissions  as  to  any  of  the  persons  so  employed,  although  the 
business  of  the  agency  was  to  be  at  all  times  under  the  exclusive  man- 
agement and  control  of  said  defendant. 

This  agreement  by  its  terms  was  to  run  to  and  including  July  1, 
1903,  and  to  be  continued  after  that  time  subject  to  30  days'  written 
notice  given  by  either  of  said  parties  to  the  other.  In  fact  it  contin- 
ued, subject  to  certain  amendments  made  from  time  to  time,  until  July 
31,  1907.  These  amendments,  four  in  number,  related  in  the  main 
to  the  rates  of  commission  to  be  charged.  One  of  them,  however,  pro- 
vided that  the  rent  of  the  premises  in  which  the  business  was  conducted 
should  be  paid  by  defendant,  the  commission  to  be  retained  by  him 
being  increased  to  a  rate  which  was  estimated  to  cover  the  rental,  with 
an  oral  agreement,  afterwards  carried  out,  that  the  difference,  if  any, 
either  way  between  the  increase  in  the  commission  and  the  rental  ac- 
tually paid  should  be  adjusted  between  the  parties;  the  result  being 
that  although  the  rent  was  ostensibly  paid  by  defendant,  it  was  in 
reality  paid,  as  theretofore,  by  the  plaintiff. 

The  defendant,  who  appears  to  be  largely  engaged  in  this  character 
of  business,  kept  an  office,  with  an  office  force  and  books  of  account, 
in  which  he  kept  accounts  showing  the  amount  of  his  advances  and 
receipts,  delivering  to  plaintiff  monthly  an  account  current,  showing 
the  advances  and  receipts  for  the  month.  He  kept  the  account  with 
monthly  rests,  charging  interest  on  the  balance  of  account  as  shown 
at  the  end  of  each  month,  thus  compounding  interest  monthly. 

The  two  principal  contentions  made  by  plaintiff,  in  addition  to  com- 
plaints as  to  certain  alleged  overcharges  of  minor  importance,  are: 
First,  that  the  sole  relation  between  the  parties  was  that  of  borrower 
and  lender,  and  that  the  contract  between  them  was  a  mere  cloak  for 
usury;  and,  second,  that  the  compounding  of  interest  was  unlawful 
and  in  direct  violation  of  the  express  contract  between  the  parties.  He 
therefore  asks,  and  by  the  judgment  appealed  from  has  been  awarded, 
an  accounting,  upon  which  defendant  will  be  allowed  the  amount  actu- 
ally advanced  by  him,  with  legal  interest  thereon,  with  annual  rests, 
and  be  adjudged  to  repay  to  plaintiflE  so  much  as  it  shall  appear  that 
he  unwarrantably  retained. 

[  1  ]  The  evidence  in  the  case  is  largely  documentary,  and,  in  so  far 
as  it  is  oral,  there  is  little,  if  any,  contradiction  as  to  any  basic  fact, 
although  naturally  the  parties  seek  to  draw  different  inferences  from 
the  facts  proven.  The  burden  of  proving  that  the  real  agreement  be- 
tween the  parties  was  usurious  rested,  of  course,  upon  the  plaintiff, 
and  he  assumed  it,  'undertaking  to  show,  as  is  competent  in  such  cases, 
the  negotiations  leading  up  to  the  making  of  the  contract,  and  also 
what  was  actually  done  under  it. 

The  preliminary  conversations,  which  were  testified  to  at  length  by 
plaintiff,  and  in  no  wise  contradicted  or  modified  by  any  evidence  on 
the  part  of  defendant,  are  much  too  long  to  be  incorporated  into  an 
opinion.  The  substance  of  them  was  that  plaintiff  objected  to  the  pro- 
visions in  the  contract  purporting  to  give  defendant  general  supervi- 
sion and  control  of  the  business  plaintiff  was  engaged  in.  In  response 
defendant  repeatedly  stated  that  he  had  no  intention  of  interfering 
in  any  way  with  the  business.    Without  quoting  at  lengfth  tram  the 
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evidence,  it  may  be  summarized  by  saying  that  the  preliminary  negotia- 
tions as  testified  to  by  the  plaintiff  indicates  that  the  real  agreement 
and  understanding  between  the  parties  was  one  for  a  loan  of  money 
by  defendant  to  plaintiff,  with  an  assignment  to  defendant  of  the  goods 
purchased,  and  the  proceeds  of  sales  and  the  collections  of  such  pro- 
ceeds by  defendant,  both  as  security  for  advances  and  as  a  protection 
against  other  creditors  of  plaintiff  in  case  of  failure  of  the  business, 
and  that  it  was  the  distinct  understanding  and  agreement  that,  not- 
withstanding the  letter  of  the  contract,  the  business  was  to  be  conducted 
exclusively  by  plaintiff,  without  interference  or  assistance  from  de- 
fendant, except  the  loan  of  money  and  the  collection  of  accounts. 

The  conduct  of  the  parties  during  the  five  years  that  it  remained 
in  force  corresponds  closely  with  plaintiff's  testimony  as  to  the  real 
agreement  between  them.  Plaintiff  hired  the  premises  in  which  the 
business  was  carried  on  and  paid  the  rent.  He  purchased  goods  upon 
his  own  judgment  as  to  character,  price,  and  quality.  They  were  re- 
ceived by  him,  were  kept  at  all  times  in  his  business  premises,  and 
cared  for  by  his  employes.  He  insured  them  and  paid  tfie  premiums. 
They  were  sold  by  his  salesmen,  and  packed  and  shipped  by  his  em- 
ployes. He  sent  out  the  bills  for  them,  and  kept  and  paid  for  book- 
keepers and  clerks,  of  his  own  selection,  who  kept  the  accounts  of 
the  business  in  books  purchased  by  him.  The  lease  and  the  insurance 
policies  were  assigned  to  defendant,  the  invoices  of  goods  received 
were  stamped  with  a  form  of  consignment  to  him,  although  the  goods 
themselves  remained  in  plaintiff's  possession  and  control,  and  the  bills 
sent  out  for  goods  sold  were  made  payable  to  the  defendant,  and  col- 
lected by  him  through  the  use  of  his  own  office  facilities;  but  it  is 
claimed  that  none  of  these  things  were  of  advantage  to  plaintiff,  or 
served  any  other  purpose  than  to  assure  defendant's  lien  for  advances 
made. 

A  leading  case  in  this  state  upon  the  question  of  what  agreements 
for  compensation,  beyond  interest,  may  lawfully  be  made  by  factors, 
and  under  what  circumstances,  is  Matthews  v.  Coe,  70  N.  Y.  239,  26 
Am.  Rep.  583,  which  has  been  cited  and  followed  in  many  cases.  It 
went  twice  to  the  Court  of  Appeals  (see  49  N.  Y.  57),  and  from  the 
facts  to  be  gathered  from  the  two  reports  it  appears  to  have  been 
the  case  of  a  bona  fide  factor's  agreement  under  which  the  factor  ad- 
vanced money  for  the  purchase  of  the  goods  and  actually  undertook 
to  receive  and  care  for  the  com,  which  was  the  subject  of  the  agree- 
ment, and  to  sell  it  when  a  favorable  opportunity  arose.  For  this  he 
charged  a  commission  in  addition  to  legal  interest  on  the  moneys  ad- 
vanced.   The  court  sustained  the  contract  in  that  case,  saying : 

"Such  contracts,  proper  and  usual  In  form,  may  be  made  covers  for  usury, 
and,  when  this  fact  Is  established  by  competent  proof,  they  are  within  the 
condrannation  of  the  laws  against  usury,  and  void.  The  question  Is  upcm  con- 
tracts for  the  transaction  of  a  commission  business  In  connection  with  the  use 
of  money,  whether  a  fair,  reasonable,  usual,  and  customary  allowance  for  the 
trouble  and  IncouTenlence  of  transacting  the  business  only  has  been  secured, 
or  whether,  under  the  guise  of  a  commission  for  services,  trouble,  and  ex- 
penses, the  lender  has  sought  to  and  has  reserved  and  secured  to  himself  com- 
pensation for  the  use  of  his  money  In  excess  of  the  rate  of  Interest  allowed 
by  law.    The  contracts  are  not  necessarily  usurious,  and  the  onus  Is  upon  the 
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party  seeking  to  impeach  them  for  usury,  to  prove  the  guilty  intent,  and  that 
the  contract  is  a  cover  for  usury  and  for  the  loan  of  money  upon  usury. 
Thomas  v.  Murray,  32  N.  Y.  605;  Booth  v.  Swezey,  8  N.  Y.  280 ;  Smith  v.  Mar- 
vin, 27  N.  Y.  137." 

[2,3]  The  plaintiff's  whole  case,  upon  this  branch  of  it,  rests  upon 
his  contention  that  the  commission  agreed  to  be  paid,  in  addition  to 
6  per  cent,  interest,  was  so  to  be  paid  for  the  advance  or  loan  of  mon- 
ey, and  for  nothing  else ;  for  if  defendant  was  required  and  undertook 
to  render  any  other  service,  or  to  do  any  acts  from  which  plaintiff 
might  derive  an  advantage,  and  which  involved  additional  trouble 
and  expense,  a  charge  for  compensation,  in  addition  to  interest,  would 
not  render  the  contract  usurious.  If  there  were  any  such  services  pro- 
vided for  and  actually  performed,  it  does  not  matter  that  the  defend- 
ant did  not  perform  all  the  services  which,  under  the  letter  of  the 
contract,  might  have  been  required  of  him,  especially  when,  as  appears 
in  this  case,  the  omission  to  perform  such  services  was  at  the  special 
instance  of  plaintiff.  Smith  v.  Marvin,  27  N.  Y.  137,  144;  Matthews 
V.  Coe,  70  N.  Y.  239,  242,  26  Am.  St.  Rep.  583;  Cockle  v.  Flack, 
93  U.  S.  344,.  346,  33  L.  Ed.  949.  In  the  case  last  cited  the  contract 
was  that  of  a  factor,  who  agreed  to  advance  money  for  the  purchase 
of  goods  which  were  to  be  consigned  to  him  for  sale,  for  which  he 
was  to  be  paid  a  commission  in  addition  to  interest.  As  matter  of 
fact  the  goods,  or  some  part  of  them,  were  by  mutual  agreement  re- 
tained and  sold  by  the  borrower,  and  it  was  claimed  that  this  circimi- 
stance  converted  the  contract  into  an  usurious  one,  because  the  factor 
claimed  and  was  awarded  commission  on  the  goods  not  consigned  to 
or  sold  by  him.  After  affirming  the  legality  of  the  usual  factor's  com- 
mission, the  Supreme  Court  of  the  United  States  went  on  to  say: 

*'We  see  no  reason  why  the  parties  could  not  go  a  step  further,  and  stipu- 
late that  if,  for  any  reason  operating  in  the  interest  of  the  borrower,  he 
should  prefer  to  become  his  own  broker  or  commission  merchant,  or  to  sell  at 
home,  he  should  pay  the  commission  which  the  other  had  a  right  to  contract 
for  and  receive." 

Looking  at  the  contract  and  the  course  of  business  transacted  un- 
der it,  we  can  readily  discern  at  least  one  service  which  defendant 
agreed  to  perform,  and  did  in  fact  perform,  which  was  beneficial  to 
plaintiff,  or,  at  the  least,  was  calculated  to  benefit  him.  There  is  fre- 
quently much  more  trouble  and  expense  in  collecting  accounts  payable 
than  that  which  is  involved  merely  in  sending  out  a  bill  and  receiving 
a  check  for  it.  This  service  was  wholly  assimied  by  defendant,  who 
seems  to  have  had  an  office  force  well  equipped  for  that  purpose.  It 
is  true  that  it  was  also  of  advantage  to  defendant  to  collect  the  bills, 
because  he  relied  upon  such  collections  to  repay  his  advances,  but 
that  is  unimportant,  if  the  service  was  advantageous  to  the  plaintiff, 
as  we  think  it  unquestionably  was.  This  one  service,  standing  alone, 
was  sufficient  to  warrant  the  charge  of  a  commission.  Matter  of 
Mesibovsky,  200  Fed.  562,  119  C.  C.  A.  42;  Houghton  v.  Burden,  228 
U.  S.  161,  33  Sup.  Ct.  491,  57  L.  Ed.  780.  No  question  is  involved 
as  to  the  reasonableness  of  the  commission  charged.  At  all  events,  it 
was  agreed  to  by  plaintiff  and  acquiesced  in  by  him  for  a  period  of 
five  years,  during  which  time  it  does  not  appear  that  he  ever  called 
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Upon  defendant  to  do  anythine:  more  than  was  actually  done.  Our 
conclusion  on  this  branch  of  the  case,  therefore,  is  that  plaintiff  has 
failed  in  the  attempt  to  show  that  the  contract  was  a  mere  cloak  for 
usury.    To  this  extent  the  judgment  appealed  from  is  erroneous. 

[4-8]  The  second  capital  question  involved  in  this  appeal  is  as  to  the 
right  of  defendant  to  charge  and  retain  interest  upon  his  advances 
compounded  monthly.  This  does  not,  as  we  consider,  involve  any  ques- 
tion of  usury,  if  justified  by  any  contract  between  the  parties.  The 
written  agreement  was  that  "interest  shall  be  charged  and  credited  to 
the  account  current  *  *  *  at  the  rate  of  six  per  cent.  (6%)  per 
annum."  Unless  a  different  agreement  may  be  inferred  from  the  acts 
of  the  parties,  no  other  agreement  as  to  the  interest  to  be  charged  was 
ever  made  between  them.  As  has  been  said,  defendant's  custom  was 
to  furnish  plaintiff  monthly  with  what  are  termed  accounts  current, 
showing  the  advances  made  and  collections  received  during  the  month. 
On  this  account  were  charged  defendant's  commission  and  interest, 
and  a  balance  was  struck.  This  balance,  always  in  favor  of  defend- 
ant, constituted  the  starting  charge  for  the  next  monthly  account.  In 
this  manner  defendant  charged  interest,  not  only  on  his  advances  for 
the  month,  but  upon  the  balance  of  the  account  for  the  preceding 
month,  thus  compounding  interest  monthly  upon  advances,  commis- 
sions, and  interest.  Thus  defendant  retained,  not  6  per  cent,  per  an- 
ntun  on  his  advances,  but  a  much  larger  rate. 

The  question  as  to  when  compound  interest  may  be  charged  was  ex- 
haustively considered  in  Young  v.  Hill,  67  N.  Y.  162,  23  Am.  Rep. 
99.    In  that  case  it  was  said : 

'•Compound  Interest  can  only  be  recovered  upon  some  new  and  independent 
agreement,  made  upon  a  good  consideration.  •  ♦  ♦  The  exacting  or  re- 
serving of  compound  interest  has  not  met  with  favor  in  the  courts,  but  the 
right  to  retain  it  when  voluntarily  paid  is  not  disputed,  and  a  recovery  of  it 
upon  express  contract,  made  after  the  interest  has  accrued  and  upon  a  suffi- 
cient consideration,  is  allowed.  ♦  ♦  ♦  Two  propositions  are  definitely  set- 
tled by  adjudication:  First,  that  an  agreement  to  pay  interest  upon  interest 
must,  in  order  to  its  validity,  be  made  after  the  Interest  which  is  to  bear  in- 
terest has  become  due;  and,  second,  that  it  must  be  supported  by  a  .suffi- 
cient consideration." 

See,  also,  Quackenbush  v.  Leonard,  9  Paige,  334 ;  Van  Benschooten 
V.  Lawson,  6  Johns.  Ch.  313,  10  Am.  Dec.  333;  Connecticut  v.  Jack- 
son, 1  Johns.  Ch.  13,  7  Am.  Dec.  471. 

The  contract  was  for  6  per  cent,  per  annum,  which  at  the  most 
would  have  permitted  only  annual  rests,  and  it  is  not  contended  that 
there  was  ever  any  express  agreement  that  interest  should  be  com- 
pounded more  frequently.  It  is  claimed,  however,  that  plaintiflf's  re- 
tention of  the  monthly  accounts  current  showing  the  compounding  of 
interest  indicated  his  acquiescence,  and  was  equivalent  to  an  express 
agreement  that  the  interest  should  be  compounded  monthly.  One  an- 
swer is  that  no  new  consideration  is  shown  for  any  such  agreement, 
and  another  is  that  plaintiff  did  not  acquiesce.  On  the  contrary,  the 
first  year  of  the  contract  he  protested,  but  his  protest  was  unheeded. 
There  was  nothing  more  that  he  could  do,  except  to  break  the  contract, 
and  this,  for  obvious  reasons,  he  could  not  do  without  great  financial 
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risk.  An  assent  to  an  illegal  transaction  will  not  be  inferred  under  such 
circuinstances. 

It  is  also  said  that  the  current  accounts  are  to  be  treated  as  accounts 
stated,  and  that  plaintiff,  having  received  and  retained  them  in  silence, 
cannot  now  be  heard  to  question  their  accuracy.  The  theory  upon 
which  rests  the  finality  of  an  account  stated  is  that  it  represents  an 
agreement  readied  by  the  parties.  It  is  not  final,  however,  if  either 
party  is  so  circumstanced  that  he  is  not  free  to  assent  or  dissent,  or 
if  either  had  already  expressed  his  disagreement  with  the  manner  in 
which  the  account  is  made  up.  Edwards  v.  Hoeffinghoff  (C.  C.)  38 
Fed.  635;  Eames  Vacuum  Brake  Co.  v.  Prosser,  157  N.  Y.  300,  51 
N.  E.  986;  Stenton  v.  Jerome,  54  N.  Y.  480.  Both  of  these  obstacles 
to  regarding  the  monthly  accounts  as  final  exist  in  the  present  case. 
The  plaintiff  had  objected  to  and  protested  against  the  compounding 
of  interest,  and  had  never  withdrawn  his  objection  and  protest.  He 
was  not  bound  to  renew  it  every  month.  Reusens  v.  Arkenburgh,  135 
App.  Div.  75,  119  N.  Y.  Supp.  821.  Nor  was  he  in  a  position  to  en- 
force his  objection  by  the  only  method  open  to  him,  at  the  risk  of 
wrecking  his  business  by  engaging  in  a  contest  with  a  creditor  who 
claimed  title  to  all  his  goods  and  money.  The  attempt  to  justify  the 
retention  of  thq  commission  and  the  compounding  of  the  interest,  by 
the  allegation  that  defendant  only  followed  the  custom  adopted  by 
those  engaged  in  a  similar  business,  cannot  succeed,  for  custom  can 
neither  justify  illegality  nor  a  departure  from  the  plain  terms  of  a 
contract.  It  is  not  to  be  overlooked  that  until  the  final  settlement  in 
August,  1907,  plaintiff  never  paid  defendant  anything.  What  defend- 
ant did  was  to  collect  plaintiff's  money  and  pay  himself,  making  ad- 
vances therefrom  to  plaintiff  from  time  to  time.  Plaintiff  cannot, 
therefore,  be  charged  with  the  compound  interest  because  he  volun- 
tarily paid  it. 

The  final  account  between  the  parties  in  August,  1907,  upon  which 
plaintiff  paid  defendant,  under  protest,  upwards  of  $20,000,  cannot  be 
taken  as  an  account  stated  which  debars  plaintiff  from  now  asserting 
his  claim  for  the  overpaid  interest  Plaintiff  was  not  free  to  contest 
the  defendant's  claims  or  to  raise  any  question  as  to  their  legality.  His 
payment  of  the  balance  shown  by  that  account  cannot  be  considered 
as  wholly  voluntary,  but  was  compelled  by  the  circumstances  that 
defendant  held  title  to  and  asserted  a  lien  upon  plaintiff's  goods.  Har- 
mony V.  Bingham,  12  N.  Y.  99,  62  Am.  Dec.  142 ;  Stenton  v.  Jerome, 
54  N.  Y.  480. 

As  to  the  charges  for  legal  expenses  incurred  by  defendant,  we  think 
that  they  were  properly  disallowed,  and  we  are  also  of  opinion  that 
the  defendant  is  legally  chargeable  with  interest  upon  whatever  bal- 
ance may  be.  found  to  have  been  due  to  plaintiff  when  the  business 
between  them  was  finally  wound  up  on  August  1,  1907. 

The  judgment  appealed  from  must  therefore  be  modified  as  indi- 
cated in  this  opinion,  the  accounting  being  limited  to  the  excess  of 
interest  and  the  other  items  improperly  charged  against  plaintiff,  and, 
as  so  modified,  afiirmed,  without  costs  to  either  party  in  this  court. 
Modified  findings  and  the  judgment  to  be  entered  thereon  may  be  set- 
tled on  notice. 
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Judgment  modified,  as  indicated  in  opinion,  and,  as  modified,  af- 
firmed, without  costs.  Order  to  be  settled  on  notice. 

INGRAHAM,  P.  J.,  and  CLARKE  and  HOTCHKISS,  JJ.,  concur. 

DOWLING,  J.  (dissenting).  Having  reached  the  conclusion  that 
the  contract  between  the  parties  and  the  defendant's  pretended  services 
thereunder  were  but  a  cover  for  the  collection  of  usury,  and  that  the 
whole  transaction  amounted  to  no  more  than  the  loan  of  money  at  an 
usurious  rate  of  interest,  I  dissent  from  the  modification  of  the  judg- 
ment appealed  from,  and  am  in  favor  of  affirmance. 


GILPIN  V.  COLUMBIA  NAT.  BANK.     (No.  126/02.) 
(Supreme  Court,  Appellate  Dlyision,  Fourth  Department.     March  26,  1915.) 

1.  Judgment  ^=»735— Conclusiveness— Issubs. 

In  an  action  against  a  collecting  bank  for  having  faUed  to  present  a 
note  for  payment,  so  as  to  charge  its  Indorser,  the  judgment  roll.  In  an 
action'  by  the  plaintiff  against  the  Indorser,  was  not  conclusive  evidence 
thai  the  bank  had  been  guilty  of  negligence  In  not  making  due  presenta- 
tion ;  the  sole  question  settled  by  the  judgment  being  whether  the  note 
had  been  duly  presented  as  req.ulred  by  statute  to  charge  the  indorser, 
while  the  Issue  In  the  action  against  the  bank  was  whether  It  had  been 
negligent  In  presenting  the  note. 

[Ed.  Note.— For  other  cases,  hee  Judgment,  Cent  Dig.  {§  1263, 1265;  Dec. 
Dig.  <©=»735.] 

2.  Banks  and  Banking  ^=»175 — Collections — Negligence— Evidence. 

In  an  action  against  a  collecting  bank  for  negligence  in  having  failed 
to  present  a  note  for  payment,  so  as  to  charge  the  indorser,  evidence  as 
to  the  cirqimstances  attending  the  presentation  of  the  note  to  the  maker 
by  telephone,  as  to  what  occurred  at  the  banking  office  between  its  teller 
and  the  maker  of  the  note,  and  as  to  the  custom  among  the  banks  of  the 
city  as  to  the  presentation  of  notes  to  the  maker  at  the  banking  office, 
though  payable  elsewhere,  if  the  maker  comes  to  the  bank,  was  improp- 
erly excluded  on  the  issue  of  defendant's  negligence. 

[Ed.  Note.— For  other  cases,  see  Banks  and  Banking,  Cent  Dig.  §f  634- 
652;   Dec.  Dig.  <8=»175.] 

3.  Banks  and  Banking  <8=»175 — Collections — ^Negligence — ^Defenses — In- 

solvency OF  Indorses. 

In  an  action  against  a  collecting  bank  for  negligence  In  having  failed 
to  make  presentment  of  a  note,  so  as  to  charge  its  indorser,  the  burden 
was  not  upon  the  plaintiff  to  show  that  such  indorser  was  financially  re- 
sponsible ;  his  insolvency  being  matter  of  defense,  to  be  proven  upon  the 
question  of  damages  resulting  from  the  bank's  failure  to  properly  present 
the  note  for  payment 

[Ed.  Note. — For  other  cases,  see  Banks  and  Banking,  Cent  Dig.  {§  634- 
652 ;   Dec.  Dig.  <S=»175.] 

4.  Banks  and  Banking  ^=>175 — Collbctionb— Extent  of  liiABiLiTT  fob 

Negligence — Costs  in  Customer's  Suit  Against  Indorser. 

In  an  action  against  a  collecting  bank  for  negligence  In  having  failed 
to  present  a  note  for  payment,  so  as  to  charge  its  indorser,  costs  awarded 
against  the  plaintiff  in  his  action  against  such  Indorser  were  not  re- 
coverable against  the  bank,  since  suit  by  the  holder  of  a  note  against  an 
indorser  is  not  a  condition  precedent  to  such  holder*s  right  of  action 
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against  a  collecting  bank  for  failure  to  make  due  presentatloQ ;    negli- 
gence of  the  bank  being  the  sole  foundation  of  the  action. 

[Ed.  Note.— For  other  cases,  see  Banks  and  Banking,  Cent  Dig.  SS  634- 
652;  Dec.  Dig.  «=>175.] 

Appeal  from  Trial  Term,  Erie  County. 

Action  by  Richard  S.  Gilpin  against  the  Columbia  National  Bank. 
Judgment  for  plaintiff,  and  defendant  appeals.  Reversed,  and  new 
trial  granted. 

See,  also,  147  N.  Y.  Supp.  1113. 

Argued  before  KRUSE,  P.  J.,  and  ROBSON,  FOOTE,  LAM- 
BERT, and  MERRELL,  JJ. 

James  McCormick  Mitchell,  of  Buffalo  (John  M.  Hull,  of  Buffalo,  of 
counsel),  for  appellant. 

Frank  C.  Ferguson,  of  Buffalo  (Aaron  Fybush,  of  Buffalo,  of  coun- 
sel), for  respondent. 

MERRELL,  J.  We  are  of  the  opinion  that  there  was  sufficient  evi- 
dence presented  upon  the  trial  to  justify  the  jury  in  finding  that  the  de- 
fendant bank  was  the  agent  of  the  plaintiff,  and  answerable  to  him 
for  any  negligence  of  which  said  defendant  may  have  been  guilty  in 
the  due  presentation  of  the  note  in  suit  to  the  maker  for  payment. 
The  conversation  between  the  plaintiff  and  defendant's  cashier,  to- 
gether with  the  correspondence  between  the  defendant  and  the  Sover- 
eign Bank  of  Canada,  from  whom  it  j*eceived  the  note  for  collection, 
furnishes  ample  testimony  from  which  the  court  might  properly  find 
that  the  relation  of  principal  and  agent  existed. 

[1^  2]  However,  upon  the  issue  of  defendant's  negligence,  we  think 
the  learned  trial  court  committed  errors  which  must  result  in  a  reversal 
of  the  judgment  rendered.  In  our  opinion  the  judgment  roll  in  the 
action  against  the  indorser  was  improperly  received  as  conclusive  evi- 
dence of  defendant's  negligence.  While  it  may  be  that,  upon  the  issue 
of  due  presentation  of  the  note  to  charge  the  indorser,  the  judgment 
bound  the  defendant  in  this  action,  the  question  of  defendant's  negli- 
gence was  not  then  in  issue;  the  sole  question  involved  in  the  action 
against  the  indorser  being  as  to  the  sufficiency  of  the  presentation  and 
demand  for  payment  by  telephone.  In  that  action  the  trial  court  held 
that  such  presentation  was  good,  and  w^as  sufficient  to  charge  the  in- 
dorser. Four  Justices  of  the  Appellate  Division  concurred  in  such  de- 
cision, and  the  judgment  of  the  trial  court  was  affirmed.  Finally,  the 
Court  of  Appeals  held  that  the  note  was  not  properly  presented  for 
payment,  and  reversed  the  judgments  of  the  lower  courts.  Gilpin  v. 
Savage,  201  N.  Y.  167, 94  N.  E.  656,  34  L.  R.  A.  (N.  S.)  417,  Ann.  Cas. 
1912A,  861.  The  issue  as  to  the  due  presentation  must  therefore  be 
regarded  as  finally  determined,  and  the  defendant  bank,  having  parti- 
cipated in  the  prosecution  of  said  action,  may  be  said  to  be  bound  by 
the  judgment  therein  rendered,  so  far  as  the  issues  involved  in  said 
action  are  concerned. 

In  the  action  at  bar  quite  a  different  issue  is  presented.  In  the  action 
against  the  indorser  it  was  a  matter  of  no  moment  whether  the  de- 
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f  endant  acted  as  would  an  ordinarily  prudent  person.  The  sole  ques- 
tion there  was  as  to  whether  the  note  had  been  duly  presented  as 
required  by  statute  in  order  that  the  indorser  might  be  charged.  Here 
the  issue  is  as  to  the  defendant's  negligence.  A  recovery  has  been 
had  upon  the  theory  that  the  defendant  was  negligent,  in  that  it  failed 
to  exercise  reasonable  care  and  diligence,  and  such  as  an  ordinarily 
prudent  person  under  the  circumstances  was  bound  to  exercise,  in  the 
presentation  of  said  note  to  the  maker  for  payment.  We  do  not  think 
the  judgment  in  the  action  against  the  indorser  was  conclusive  evidence 
of  such  negligence.  Undoubtedly  the  judgment  roll  was  properly  re- 
ceived as  proof  of  the  fact  that  the  indorser  was  not  charged,  and  as  to 
the  event  of  the  action  to  recover  of  the  indorser,  and  as  to  all  issues 
therein  involved.  It  was  not  conclusive  upon  this  defendant  upon  the 
issue  of  defendant's  negligence. 

We  think  the  learned  trial  court  erred  in  refusing  to  permit  defend- 
ant to  prove,  upon  the  issue  of  its  negligence,  the  circumstances  at- 
tending the  presentation  of  the  note  to  the  maker  by  telephone;  that  it 
erred  in  refusing  to  permit  defendant  to  show  what  occurred  at  the 
banking  office  of  the  defendant  between  its  teller,  Voltz,  and  the  maker 
of  the  note ;  and  that  said  trial  court  erred  in  refusing  to  permit  the 
defendant  to  show  the  custom  among  Buflfalo  banks  in  relation  to  the 
presentation  of  notes  to  makers  at  the  banking  office,  although  payable 
elsewhere,  where  the  maker  comes  to  the  bank  and  waives  presentation 
at  the  place  where  payable.  Mechanics'  Bank  at  Baltimore  v.  Mer- 
chants* Bank  at  Boston,  6  Mete.  (Mass.)  13.  See  opinion  by  Shaw,  C. 
J.,  at  pages  30,  31,  and  32. 

We  think  such  matters  relevant  upon  the  issues  of  defendant's  fail- 
ure to  exercise  reasonable  care  in  the  presentation  of  the  note.  What 
occurred  at  the  bank  between  the  maker  and  Voltz  did  not  appear  upon 
the  trial  of  the  action  against  the  indorser,  nor  was  the  custom  as  to 
waiver  of  presentation  above  referred  to  shown  upon  said  trial.  While 
it  may  now  be  easy  to  say,  in  the  light  of  the  event  of  a  litigation  run- 
ning through  several  years,  that  due  presentation  and  demand  for  pay- 
ment was  not  made  by  the  defendant  bank,  it  can  hardly  be  said  as 
matter  of  law  that  the  judgment  roll  in  the  action  which  finally  deter- 
mined such  fact  is  conclusive  evidence  that  the  defendant  failed  to  exer- 
cise that  degree  of  care  which  it  should  have  exercised  in  presenting 
the  note  for  payment.  As  bearing  upon  the  question  of  defendant's 
exercise  of  reasonable  care,  the  defendant  was  entitled  to  prove  the 
facts  and  circumstances  to  which  we  have  referred. 

[3]  We  are  unable  to  agree  with  the  contention  of  the  appellant 
that,  as  a  basis  for  the  damages  claimed,  the  burden  was  upon  plaintiff 
to  show  the  financial  responsibility  of  the  indorser.  Insolvency  of  the 
indorser  would  be  a  matter  of  defense,  to  be  proven  upon  the  ques- 
tion of  damages  alleged  to  have  resulted  through  the  agent's  failure 
to  properly  present  the  note  for  payment.  Sedgwick  on  Damages,  vol. 
3,  §  819. 

[4]  The  costs  awarded  against  the  (daintiff  in  his  action  against  the 
indorser  we  think  were  improperly  included  in  the  recovery  herein.  If 
the  defendant  was  negligent,  it  was  not  necessary,  as  a  condition  pre- 
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cedent,  to  sue  the  indorser,  Savage,  and  plaintiff's  cause  of  action  vfas 
complete,  aside  from  the  unsuccessful  attempt  to  collect  from  the  in- 
dorser.  Downer  v.  Madison  County  Bank,  6  Hill,  648 ;  Hitchcock  v. 
Bank  of  Suspension  Bridge,  57  App.  Div.  458,  460,  68  N.  Y.  Suw>.  234. 

The  judgment  appealed  from  should  be  reversed,  and  a  new  trial 
granted,  with  costs  to  appellant  to  abide  the  event. 

Judgment  and  order  reversed,  and  new  trial  granted,  with  costs  to  the 
appellant  to  abide  event.    All  concur. 


KEIL  y.  MAXWELL  et  aL 

(Supreme  Conrt,  Special  Term,  Kings  County.    April  18,  1915.) 

Mandamus  ©=>70— Tbachebs— Elichibiutt— "SATierAcroBY." 

Under  Greater  New  York  Charter  (Laws  1901,  c.  466)  §  1089,  giving  tlie 
board  of  examiners  of  the  board  of  education  power  to  issue  licenses,  and 
necessarily  to  determine  under  the  by-laws  of  the  department  who  are 
entitled  thereto,  the  term  *  •satisfactory,"  as  used  in  a  by-law  providing 
that  applicants  for  licenses  as  assistant  teachers  in  high  schools  must 
have  had  five  years*  satisfactory  experience  in  teaching,  means  satisfac- 
tory to  the  board  of  examiners,  and  not  to  the  court,  which  cannot  sub- 
stitute its  judgment,  and  compel  the  board  to  place  relator's  name  on  the 
eligible  Ust 

[Ed.  Note. — F6r  other  cases,  see  Mandamus,  Cent.  Dig.  S§  170-176;  Dea 
Dig.  «=»79. 

For  other  definitions,  see  Words  and  Phrases,  First  and  Second  Series, 
Satisfactory.] 

Motion  by  one  Keil  for  mandamus,  directed  to  one  Maxwell  and 
others,  as  the  Board  of  Examiners  of  die  Board  of  Education,  to  place 
relator's  name  on  the  eligible  list  as  an  assistant  teacher.    Denied. 

John  T.  Loew,  of  New  York  City,  for  petitioner. 
Charles  Mclntyre,  Asst.  Corp.  Counsel,  of  New  York  City,  for  the 
defendants. 

BLACKMAR,  J.  Motion  for  a  mandamus  directed  to  the  board  of 
examiners  of  the  board  of  education  commanding  them  to  place  the 
relator's  name  on  the  eligible  list  as  an  assistant  teacher  of  mathema- 
tics for  high  schools.  The  relator's  petition  states  that  "section  84  of 
the  by-laws  of  the  board  of  education  provides  that  applicants  for  li- 
censes as  assistant  teachers  in  high  schools  must  have  had  five  years' 
'satisfactory'  experience  in  teaching,"  and  that  the  board  of  examiners 
refused  his  license,  and  to  place  his  name  on  the  eligible  list,  "upon  the 
claim  that  his  experience  as  grade  teacher  has  not  been  'satisfactory.'  " 

On  the  face  of  relator's  petition  he  is  not  entitled  to  a  writ  of  manda- 
mus, not  even  to  an  alternative  writ ;  for,  even  if  the  allegations  of  the 
petition  were  established  by  the  verdict  of  a  jury,  he  could  not  succeed. 
*  Satisfactory"  means  satisfactory  to  the  board  of  examiners,  and  not 
to  a  court  or  jury.  The  power  to  issue  licenses,  and,  necessarily,  to 
determine,  under  the  by-laws  of  the  department,  who  are  entitled  to  the 

®5»For  oUior  caBM  see  ume  topic  A  KBY-NUMBBR  in  all  Key-Numbered  Olgeets  ft  Indeies 

Digitized  by  VjOOQ  iC 


Sup.  Ct)  rEOfpLE  V.  Bosrsro  628 

same,  is  given  by  law  to  the  board  of  examiners  (section  1089  of  the 
charter).  The  court  cannot  substitute  its  judgment  that  the  exper- 
ience of  the  relator  was  satisfactory  in  the  pbce  of  that  of  the  board  of 
examiners. 

Motion  denied,  with  $10  costs. 


PEOPLE  V.  ROSINO, 

(Supreme  Ck>urt,  Appellate  Division,  Second  Department    AprU  9,  1915.) 

Cbiminai*  Law  ^=»824 — Sklf-Defbnsk — Instbuotions — Reqttxsts — ^Nbces- 
aiTT. 

Where  no  qujestion  of  the  duty  of  accused,  relying  on  self-defense,  to 
retreat,  arose  on  the  trial,  and  was  not  touched  on  in  the  charge,  and  the 
court  charged  that  one  had  no  right  to  attack  in  self-defense  until  he  had 
done  everything  in  his  power  to  avoid  its  necessity,  and  that  he  must  show 
that  there  was  reasonable  ground  to  believe  he  was  in  peril,  and  no  other 
safe  means  of  escape  were  open  to  him,  accused,  not  requesting  any  charge 
on  the  theory  that  the  killing  occurred  in  his  own  apartment,  could  not 
complain  of  the  failure  to  charge  that  one  attacked  in  his  own  home  could 
stand  his  ground. 

[Ed.  Note.— For  other  cases,  see  Criminal  Law,  Cent  Dig.  IS  199^-2004 ; 
Dec.  Dig.  <g=»824.] 

Appeal  from  Nassau  County  Court 

Joseph  Rosino  was  convicted  of  murder  in  the  second  degree,  and  he 
appeals.    Affirmed. 

Argued  before  JENKS,  P.  J.,  and  BURR,  CARR,  RICH,  and  PUT- 
NAM. JJ. 

Peter  P.  Smith,  of  Brooklyn,  for  appellant. 

Charles  I.  Wood,  Asst.  Dist.  Atty.,  of  Mineola  (Lewis  J.  Smith,  Dist. 
Atty.,  of  Mineola,  on  the  brief),  for  the  People. 

PER  CURIAM.  An  examination  of  the  proofs  leads  to  the  view 
that  defendant  had  a  fair  trial,  and  that  the  verdict  of  conviction  is 
supported  by  the  testimony.  No  error  appears  in  the  court's  rulings 
as  to  evidence.  His  charge  was  a  correct  statement  of  the  law  as  to 
such  a  homicide. 

The  reversal  in  People  v.  Tomlins,  213  N.  Y.  240,  107  N.  E.  496, 
rendered  over  two  years  after  this  trial,  moves  appellant's  counsel  now 
to  urge  that,  as  this  shooting  was  in  defendant's  own  apartment,  the 
court  should  have  told  the  jury  that  one  so  attacked  in  his  home  had 
the  right  to  stand  his  ground.  No  question  of  the  duty  to  retreat  arose 
.  on  the  trial,  or  was  touched  upon  in  the  charge.  The  court  correctly 
held  that  one  has  no  right  to  attack  for  the  purpose  of  self-defense  un- 
til he  has  done  everything  in  his  power  to  avoid  its  necessity.  He 
must  show  that  there  was  reasonable  ground  for  him  to  believe  he  was 
in  great  peril,  and  that  no  other  safe  means  of  escape  wa«  open  to  him. 
In  the  absence  of  requests  for  further  instructions,  we  think  this  gave 
the  jury  the  proper  rule  as  to  shooting  an  assailant  in  the  situation 
which  the  evidence  disclosed. 

The  judgment  of  conviction  should  be  affirmed. 
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TRIPLER  V.  FAIRCHILD.     (No.  704.) 

(Supreme  Court,  Appellate  Division,  First  Department    April  9,  1915.) 

Fbaud  ^=»59 — ^Actions — ^Damages. 

In  an  action  for  damages  for  deceit  in  the  sale  of  corporate  stock,  plain- 
tiff la  entitled  only  to  recover  the  difference  between  the  value  of  the 
stock  and  what  he  paid  for  it 

[Ed.  Note.— For  other  cases,  see  Fraud,  Cent  Dig.  ||  60-62,  64;  Dec. 
Dig.  <©=>59.] 

Appeal  from  Trial  Term,  New  York  County. 

Action  by  Lorenzo  E.  Tripler  against  Harry  P.  Fairchild.  From  a 
judgment  for  plaintiff,  and  an  order  denying  new  trial,  defendant  ap- 
peals.   Reversed  and  remanded. 

See,  also,  161  App.  Div.  925,  146  N.  Y.  Supp.  1115. 

Argued  before  INGRAHAM,  P.  J.,  and  McLAUGHLIN,  LAUGH- 
UN,  DOWLING,  and  HOTCHKISS,  JJ. 

W.  H.  Van  Steenbergh,  of  New  York  City  (Alfred  H.  Holbrook,  of 
New  York  City,  on  the  brief),  for  appellant. 

Daniel  Whitford,  of  New  York  City,  for  respondent 

LAUGHLIN,  J.  This  is  an  action  to  recover  damages  for  deceit. 
The  plaintiff  alleged,  and  presented  evidence  tending  to  show,  that  on 
or  about  the  15th  day  of  April,  1910,  he  was  induced  by  certain  false 
and  fraudulent  representations  to  purchase  of  the  defendant  SO  shares 
of  the  capital  stock  of  Fairchild  &  Co.,  a  domestic  corporation  engag- 
ed in  the  manufacture  of  gold  pens,  pencils,  and  other  novelties,  of 
which  defendant  was  president  and  general  manager,  at  their  par 
value  of  $100  per  share.  The  alleged  misrepresentations  were  with 
respect  to  the  value  of  the  fixtures,  machinery,  good  will,  and  the  salary 
and  wages  paid,  and  the  earnings  and  payment  of  dividends,  and  the  in- 
debtedness of  the  company.  The  evidence  adduced  in  behalf  of  the 
plaintiff  was  controverted,  presenting  a  fair  question  of  fact,  upon 
which  the  verdict  of  the  jury  with  respect  to  the  plaintiff's  having,  been 
induced  to  purchase  the  stock  by  false  and  fraudulent  representations 
is  amply  sustained. 

The  capital  stock  of  the  company  consisted  of  250  shares  originally, 
and  was  increased  by  500  shares,  which  included  the  stock  purchased  by 
the  plaintiff.  The  only  evidence  bearing  on  the  question  of  damages  is 
that  adduced  to  show  the  falsity  of  the  representations.  There  is  no 
evidence  of  a  definite  character  with  respect  to  the  actual  value  of  the 
assets  of  the  company.  The  learned  trial  court  in  the  main  charge 
properly  instructed  the  jury  in  a  general  way  in  accordance  with  the 
rule  of  damages  prescribed  in  Vail  v.  Reynolds,  118  N.  Y.  297,  23  N. 
E.  301,  which  is  that  the  plaintiff  in  such  case  is  entitled  to  recover  the 
difference  between  the  value  of  the  property  as  it  would  have  been  if 
the  representations  had  been  true  and  as  it  actually  was.  At  the  close 
of  the  charge  in  chief,  the  attorney  for  the  defendant  requested  the 
court  to  instruct  the  jury  that,  if  the  plaintiff  was  entitled  to  recover, 
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he  could  recover  only  "the  diiference,  if  any,  between  the  value  of  the 
stock  and  what  he  paid  for  it"  The  court  declined  to  charge,  anci 
an  exception  was  duly  taken  to  the  refusal.  This  request  correctly 
embodied  the  rule  of  damages  applicable  to  the  case,  and  stated  it 
more  pointedly  than  the  court  had  already  charged.  The  plaintiff  al- 
leged that  the  assets  of  the  corporation  had  no  value,  and  that  the  stock 
had  no  value ;  and  plaintiff  testified  that  he  tendered  the  stock  back  to 
defendant,  and  demanded  the  return  of  the  money  paid,  and  assigned 
as  a  reason  therefor  that  the  stock  was  worthless ;  but  the  evidence  does 
not  show  that  the  assets  and  stock  were  without  any  value,  which  is 
the  theory  on  which  the  case  was  tried  for  the  plaintiff. 

In  the  circumstances,  we  are  of  opinion  that  the  verdict  of  the  jury 
is  to  be  accounted  for  on  the  theory  that  the  jury  were  under  the  er- 
roneous impression  that  the  plaintiff,  if  entitled  to  recover  at  all,  was 
entitled  to  recover  back  the  amount  he  had  paid  to  the  defendant,  to- 
gether with  interest  thereon,  for  the  form  in  which  they  rendered  the 
verdict  was  $5,000,  and  interest  thereon  from  the  date  the  money  was 
paid  by  the  plaintiff  for  the  stock.  Of  course,  there  might  be  a  recov- 
ery in  such  case  of  the  precise  amount  paid ;  but  that  would  be  author- 
ized only  by  evidence  clearly  showing  that,  whatever  value  the  stock 
actually  had,  it  would  have  been  worth  more  by  the  amount  paid  for  it 
if  the  representations  had  been  true,  and  that  does  not  satisfactorily 
appear  in  the  case  at  bar,  and  is  not  the  theory  on  which  the  case  was 
tried,  or  on  which  it  is  sought  to  sustain  the  judgment.  The  verdict  in 
any  event  is  excessive,  and  the  evidence  affords  no  basis  for  requiring  a 
stipulation  for  a  reduction  thereof. 

It  follows  that  the  judgment  and  order  should  be  reversed,  and  a  new 
trial  granted,  with  costs  to  appellant  to  abide  the  event.    All  concur. 


PEOPLE  ex  rel.  O'LOUGHLIN  v.  BOARD  OF  ESTIMATE  AND  APPOR- 
TIONMENT OF  CITY  OF  NEW  YORK  et  al. 

(Supreme  Court,  AppeUate  Division,  Second  Department    April  9,  1915.) 

Rbqistebs  or  Deeds  <S=>2%— Authobitt — EMPLOTis. 

Laws  1901,  c.  706,  §  2,  which  fixed  the  salary  of  various  employ^  of 
the  register  of  deeds,  provided  that  be  might  appoint  as  many  copyists 
and  recording  clerks  as  might  be  necessary,  each  for  a  certain  compensa- 
tion. Laws  1904,  c.  699,  which  amended  the  earlier  statute,  provided  for 
the  appointment  of  not  more  than  35  copying  clerks  at  a  salary  of  $1,200 
per  year,  while  Laws  1906,  c.  496,  which  also  amended  the  law  of  1901, 
provided  that  the  register  might  employ  temporary  copyists,  who  shall 
be  engaged  only  when  the  regular  force  Is  behind  with  the  work.  Held^ 
that  the  register  of  deeds  could  not  place  regular  copyists  at  other  du- 
ties, and  then  engage  temporary  assistance. 

(Ed.  Note. — For  other  cases,  see  Registers  of  Deeds,  Dec.  Dig.  «=»2%.] 

Appeal  from  Special  Term,  Kings  County. 

Application  by  the  People,  on  the  relation  of  Edward  T.  O'Lough- 
lin,  for  a  writ  of  mandamus  against  the  Board  of  Estimate  and  Ap- 
portionment of  the  City  of  New  York  and  others.     From  an  order 
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granting  a  peremptory  writ  (87  Misc.  Rep.  601,  150  N.  Y.  Supp.  12), 
respondents  appeal  Order  reversed,  and  motion  for  peremptory  writ 
denied. 

Argued  before  JENKS,  P.  J.,  and  BURR,  STAPLETON,  RICH, 
and  PUTNAM,  JJ. 

Thomas  F.  Magner,  of  Brooklyn  (George  A.  Green,  of  Brooklyn,  on 
the  brief),  for  appellants. 

Jesse  Fuller,  Jr.,  of  Brooklyn,  for  respondent. 

BURR,  J.    By  an  act  which  took  effect  on  May  3,  1901  (Laws  of 

1901,  c.  706),  the  Legislature  provided  that  on  and  after  January  1, 

1902,  the  office  of  register  of  the  county  of  Kings  should  be  a  salaried 
office.    The  act  continued  (section  2) : 

"On  and  after  the  first  day  of  January,  in  the  year  nineteen  hundred  and 
two,  the  salaries  to  be  paid  the  assistants,  clerks,  employes,  or  subordinates 
employed  in  the  said  register's  office  shall  be  a  rate  per  annum  as  follows: 
The  deputy  register,  five  thousand  dollars;  the  assistant  deputy  register, 
twenty-five  hundred  dollars;  one  expert  of  records,  three  thousand  dollars; 
one  bookkeeper,  fifteen  hundred  dollars;  one  mailing  clerk,  twelve  hundred 
dollars;  chief  clerk  of  records,  eighteen  hundred  dollars;  one  entry  clerk, 
fifteen  hundred  dollars;  one  tickler  clerk,  fifteen  hundred  dollars;  one  chat- 
tel mortgage  clerk,  fifteen  hundred  dollars;  one  assistant  chattel  mortgage 
clerk,  twelve  hundred  dollars;  one  satisfaction  clerk,  twelve  hundred  dol- 
lars ;  chief  block  index  clerk,  eighteen  hundred  dollars ;  chief  current  index 
clerk,  eighteen  hundred  dollars  •  chief  clerk  of  copyists,  eighteen  hundred  dol- 
lars; seven  assistant  index  clerks,  twelve  hundred  dollars  each;  three  ab- 
stract clerks,  twelve  hundred  dollars  each;  four  comparers,  twelve  hundred 
dollars  each ;  two  custodians,  one  thousand  dollars  each ;  one  secretary,  fif- 
teen hundred  dollars ;  one  keeper  of  coatroom,  seven  hundred  and  twenty  dol- 
lars; four  messengers,  eight  hundred  dollars  each.  Th^  register  may  also 
appoint  as  many  copyists  and  recording  clerks  as  in  his  judgmerU  mAy  he 
necessary  for  the  proper  conduct  of  his  office.  •  •  •  Each  recording  clerk 
and  copyist  shall  receive  as  his  full  compensation  therefor  five  cents  for  each 
folio  recorded  or  copy  made  by  him  pursuant  to  the  direction  or  authority  of 
said  register/' 

This  section  was  amended  in  1904  (Laws  of  1904,  c.  699);  again 
in  1906  (Laws  of  1906,  c.  496) ;  and  again  in  1913  (Laws  of  1913,  c. 
776).  By  the  amendatory  act  oiE  1904,  the  Legislature  re-enacted  sec- 
tion 2  of  the  act  of  1901,  specifying  the  positions  in  the  register's  of- 
fice, and  the  salaries  attached  to  each,  but  struck  out  the  words : 

**The  register  may  also  appoint  as  many  copyists  and  recording  clerks  as  in 
his  Judgment  may  be  necessary  for  the  proper  conduct  of  his  office.  ♦  ♦  ♦ 
Each  recording  clerk  and  copyist  shall  receive  as  his  full  compensation  there- 
for five  cents  for  each  folio  recorded  or  copy  made  by  him  pursuant  to  the  di- 
rection or  authority  of  said  register" 

— and  substituted  therefor  these  words: 

"All  copyists  or  recording  clerks  of  current  records  now  appointed  or  here- 
after to  be  appointed  but  not  to  exceed  thirty-five,  twelve  hundred  dollars 
each." 

The  effect  of  this  legislation  was  to  abolish  the  position  of  tem- 
porary copyist  and  provide  for  a  force  of  regular  copyists,  at  a  stated 
salary,  the  number  of  which  was  left  to  the  discretion  of  the  register, 
providing  it  did  not  exceed  35.  The  amendment  of  1906  re-enacted 
section  2  of  the  act  of  1901,  with  certain  changes  as  ta  the  amount 
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to  be  paid  for  salaries  to  those  already  occupying  positions  theretofore 
specified.  Some  new  positions  were  created,  and  among  them  was 
that  of  general  clerks,  10  in  number,  whose  duties  were  not  specifically 
described.  The  provision  for  the  appointment  of  35  copyists  at  a  sal- 
ary of  $1,200  each  was  continued,  and  the  act  further  provided  that : 

"The  register  shall  from  time  to  time  in  his  discretion  employ  temporary 
copyists  in  addition  to  the  permanent  force  herein  provided  for.  The  tem- 
porary copyists  shall,  however,  be  employed  only  at  times  when  there  has  been 
in  the  register's  office  such  an  accamnlatLon  of  deeds,  mortgages  and  other 
papers  that  the  register  is  unable  to  have  them  actually  copied  until  more  than 
one  month  later  than  the  time  when  they  have  beea  left  at  his  office  for  re- 
cording, and  at  no  time  shall  their  employment  continue  longer  than  is  neces- 
sary for  bringing  the  copying  up  to  within  one  month  of  the  date  of  record- 
ing.   The  temporary  copyists  shall  be  paid  at  the  rate  of  five  cents  per  folio.'* 

The  amendment  of  1913,  re-enacting  said  section  2,  did  not  change 
it  in  any  of  the  particulars  hereinbefore  referred  to,  and  simply  cre- 
ated additional  positions.  It  is  of  no  importance  in  connection  with 
this  litigation.  The  effect  of  the  act,  as  amended  in  1906,  so  far  as 
here  important,  was  to  fix  the  number, of  copyists  absolutely  at  35, 
instead  of  leaving  the  number  to  be  appointed  to  the  discretion  of 
the  register,  to  permit  the  appointment  of  temporary  copyists  in  addi- 
tion \o  the  permanent  force,  upon  certain  conditions,  and,  in  addi- 
tion to  the  clerks  specifically  named,  to  provide  10  additional  clerks 
whose  duties  are  not  defined. 

The  record  on  appeal  shows  that  this  happened:  Apparently,  the 
register  was  not  entirely  satisfied  with  the  classification  contained  in 
the  statute.  Instead  of  appointing  all  of  the  salaried  copyists  which 
the  act  authorized,  he  appointed  only  a  portion  thereof,  and  assigned 
a  number  of  these  to  tne  performance  of  other  duties  than  copying 
records.  The 'board  of  estimate,  in  making  up  the  budget,  very  prop- 
erly appropriated  a  sum  sufficient  to  pay  all  of  the  35  copyists  which 
the  act  authorized.  By  reason  of  the  failure  of  the  register  to  appoint 
the  number  of  salaried  copyists  specified,  the  work  of  copying  fell 
somewhat  in  arrears.  Thereupon  the  register  appointed  a  number  of 
temporary  copyists,  and  then  sought  to  compel  the  board  of  estimate 
to  transfer  an  unexpended  balance  of  the  sum  appropriated  for  the 
payment  of  other  employes  to  the  payment  of  the  temporary  copyists. 

The  register  had  no  power  to  appoint  temporary  copyists  until  the 
full  number  of  authorized  salaried  copyists  had  been  appointed,  and, 
in  addition,  each  of  the  salaried  copyists  must  be  employed  in  the 
service  of  copying  only,  and  must  fail  to  keep  up  with  current  copy- 
ing. Only  under  those  conditions  could  temporary  copyists  be  appoint- 
ed. If  the  statute  does  not  well  organize  the  force  of  the  register's 
oflftce,  the  duty  of  the  register  is  to  seek  to  have  the  statute  amended, 
and  not  to  disregard  its  plain  provisions,  and  assign  men,  whose  duty 
under  the  statute  is  to  copy  records,  to  other  duties,  such  as  that  of 
abstract  clerks  and  index  clerks,  for  which  position,  presumably,  they 
have  never  passed  a  civil  service  examination,  and  then  call  upon  the 
board  of  estimate  to  supply  money  to  pay  these  salaries.  For  the  same 
reason,  und^r  the  general  prayer  for  relief,  the  relief  which  was  grant- 
ed by  the  order  in  this  case,  compelling  the  board  of  estimate  to  appro- 
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prjate  a  sum  sufficient  to  pay  these  temporary  copyists,  is  unauthor- 
ized, and  their  appointment,  under  the  facts  here  disclosed,  was  im- 
proper. 

The  order  appealed  from  should  be  reversed,  without  costs,  and  the 
motion  for  a  peremptory  writ  of  mandamus  denied,  without  costs.  All 
concur* 


BRANDAGEE  y.  OLBARY  et  al. 
(Supreme  Court,  Appellate  Term,  First  Department    April  15,  1915.) 

1.  Partnership  ^=»219 — Action  Against  Partners — Judqicent — Joint  Lia- 

bility. 

Under  the  direct  provisions  of  Code  Civ.  Proa  §  1932,  Judgment  should 
be  entered  against  all  the  defendants,  where  the  complaint  averred  a  Joint 
liability  and  that  defendants  were  copartners,  though  one  of  them  alone 
was  served. 

[Ed.  Note.— For  other  cases,  see  Partnership,  Cent  Dig.  {$  429-440, 
442-446;   Dec.  Dig.  <8=»219.] 

2.  Partnership  ^=»219 — Actions  Aoainst  Partners— Judgment — Joint  Lia- 

bility. 

That  one  partner  had  agreed  to  assume  the  liabilities  of  the  firm  will 
not  warrant  the  entry  of  a  several  Judgment  against  him,  where  the  com- 
plaint  averred  the  existence  of  a  partnership  and  that  the  claim  was  a 
partnership  obUgation. 

[Ed.  Note. — For  other  cases,  see  Partnership,  Cent  Dig.  {{  429-440, 
442^145 ;   Dec.  Dig.  <d=s>219.] 

Appeal  from  City  Court  of  New  York,  Special  Term. 

Action  by  Mary  B.  Brandagee  against  James  C.  Cleary  and  others. 
From  an  order  denying  the  motion  of  the  named  defendant  to  open 
the  judgment  entered  against  him  and  to  vacate  his  default,  he  appeals. 
Order  reversed,  and  motion  granted. 

Argued  April  term,  1915,  before  GUY,  BIJUR,  and  PENDLE- 
TON, JJ. 

John  C.  Hollembaek,  of  New  York  City  (George  H.  Turner  and 
Edward  H.  jVIaddox,  both  of  New  York  City,  of  counsel),  for  appellant. 

Hedges,  Ely  &  Frankel,  of  New  York  City,  for  respondent  Branda- 
gee. 

Myers,  Kutner  &  Schuhmann,  of  New  York  City  (David  C.  Myers, 
of  New  York  City,  of  counsel),  for  respondent  Butterfield. 

GUY,  J.  Prior  to  the  rendition  of  the  judgment  against  the  ^pel- 
lant  herein  the  defendants  were  copartners,  doing  business  under  the 
style  and  firm  name  of  Cleary,  Dilworth,  MiUer  &  Fay,  and  were  oc- 
cupying rooms  in  the  Langdon  Building,  No.  309  Broadway,  this 
city,  under  a  lease  from  plaintiff.  Subsequently  one  Wurts,  succeeded 
Miller  in  the  copartnership.  On  June  15,  1914,  the  plaintiff,  claim- 
ing that  the  defendants  were  indebted  to  her  in  the  sum  of  $750  un- 
paid rent,  commenced  an  action  in  the  City  Court  against  them.  The 
complaint  in  the  action  set  forth  that  the  plaintiff  had  leased  to  the 
-defendants,  "then  carrying  on  business  as  copartners  under  the  firm 
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name  of  Cleary,  Dilworth,  Wurts  &  Fay,"  rooms  Nos.  207  and  208  in 
the  building*  in  the  city  and  county  of  New  York  known  as  Nos.  305- 
309  Broadway  for  the  term  of  one  year  commencing  on  the  1st  day 
of  May,  1913,  that  defendants  had  defaulted  in  the  pa3rment  of  rent 
and  were  thereby  indebted  to  plaintiflf  in  the  sum  of  $750,  and  de- 
manded judgment  against  the  "defendants'*  for  said  sum.  The  sum- 
mons and  complaint  were  served  upon  the  appellant,  and  on  June  25, 
1914,  the  plaintiff  in  default  of  answer  entered  judgment  against 
Cleary  personally,  and  not  against  all  the  defendants  upon  their  joint 
liability. 

It  appears  that  the  defendant  Cleary  was  the  only  defendant  upon 
whom  service  of  the  summons  and  complaint  was  made,  and  that, 
prior  to  the  entry  of  the  judgment  against  him,  the  other  defendants 
had  confessed  a  judgment  in  favor  of  the  plaintiff  for  the  amount 
claimed  in  the  complaint.  The  appellant,  claiming  that  he  was  enti- 
tled to  have  a  judgment  entered  against  all  of  the  defendants,  moved 
to  vacate  the  judgment  entered  against  him  individually,  and  asked 
that  he  be  permitted  to  defend  the  action.  It  will  be  seen  from  the 
foregoing  that  this  is  not  one  of  the  usual  motions  to  open  a  default, 
based  upon  an  excusable  failure  to  appear  and  answer,  in  which  a  mer- 
itorious defense  must  be  shown,  as  well  as  reasons  for  failure  to  ap- 
pear, but  is  based  upon  an  asserted  right  to  have  the  judgment,  entered 
against  the  appellant  alone,  vacated,  and  the  proper  judgment  entered, 
upon  the  ground  that  the  debt  set  forth  in  the  complaint  was  a  part- 
nership debt  or  the  joint  obligation  of  the  copartnership  of  Cleary, 
Dilworth,  Wurts  &  Fay,  and  that  therefore  judgment,  if  entered  at 
all,  should  have  been  entered  against  all  the  obligors. 

[1,2]  A  reading  of  the  complaint  shows  conclusively  that  plaintiff's 
cause  of  action  is  against  the  defendants  named  therein  jointly,  and  not 
severally.  It  asserts  a  leasing  to  defendants  ''carrying  on  a  business  as 
copartners."  It  alleges  that  "defendants"  defaulted,  that  the  "defend- 
ants" became  indebted  to  the  plaintiff,  and  it  demands  judgment  against 
"the  defendants"  for  the  sum  of  $750.  A  joint  liability  is  alleged, 
and  in  such  a  case  the  judgment  must  be  taken  against  all  the  defend- 
ants, although  but  one  is  served.  Abromovitz  v.  Markowitz,  58  Misc. 
Rep.  231,  108  N.  Y.  Supp.  1044.  See,  also.  Nelson  v.  Bostwick,  5 
Hill,  37,  40  Am.  Dec.  310;  Niles  v.  Battershall,  27  How.  Prac.  381. 
Respondents  endeavor  to  support  the  judgment  in  the  form  as  entered, 
upon  the  statements  made  in  the  affidavits  opposing  the  motion  to  the 
effect  that  the  firm  of  Cleary,  Dilworth,  Wurts  &  Fay  had  dissolved, 
and  that  Cleary  had  assumed  and  agreed  to  pay  the  partnership  liabil- 
ities. Such  claim  is  of  no  avail.  The  defendant  appellant  had  a  right 
to  have  the  judgment  entered  in  accordance  with  the  demand  in  the 
complaint  against  all  the  defendants,  and  not  against  him  alone.  Sec- 
tion 1932,  Code  of  Civil  Procedure. 

Order  reversed,  with  $10  costs  and  disbursements,  and  motion  to 
vacate  the  judgment  granted,  with  $10  costs.    All  concur. 
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CENTURY  HOLDING  CO.  y.  EBUNG  BREWING  CO. 

(Supreme  Court,  Appellate  Term,  First  Department    April  15,  1915.) 

1.  Discovery  ^=s>73 — Examination  befobb  Trial — Good  Faith. 

In  an  action  to  hold  defendant  as  the  assignee  of  a  lease  from  plain- 
tiff to  S.,  where  the  answer  admitted  an  assignm^it  by  S.  to  defendant, 
but  alleged  that  It  was  by  means  of  a  deed  poll  as  collateral  security,  de- 
nied that  defendant  took  possession,  and  alleged  that  def^idant  had  as- 
signed to  an  unnamed  assignee,  plaintiff  was  entitled  to  examine  defend- 
ant before  trial  concerning  its  relations  with  S.,  and  it  was  error  to  limit 
the  examination  to  the  mere  production  of  the  assignment,  as  the  de- 
sired examination  related  to  a  transaction  concerning  the  general  purport 
or  legal  significance  of  which  the  imposing  parties  might  well  differ,  and 
did  not  fall  within  the  rule  denying  an  examination  where  the  contradic- 
tory allegations  of  the  complaint  and  answer  relate  to  a  physical  fact  or 
conversation,  on  the  ground  tliat  plaintiff  cannot  in  good  faith  expect  de- 
fendant to  prove  what  it  has  denied  in  its  answer. 

[Ed.  Note.— For  other  cases,  see  Discovery,  Cent  Dig.  |  88;  Dec.  Dig. 
«=»73.] 

2,  Discovery  ^=s>73 — Examination  bbfobk  Trial — Scope  op  Examination. 

Plaintiff  was  also  entitled  to  examine  defendant  concerning  the  trans- 
action between  It  and  Uie  unnamed  assignee. 

[Ed.  Note.— For  other  cases,  Qee  Discovery,  Cent  Dig.  {  88;  Dea  Dig. 
<8=»73.] 

Appeal  from  City  Court  of  New  York,  Special  Term. 

Action  by  the  Century  Holding  Company  against  the  Ebling  Brew- 
ing Company.  From  so  much  of  an  order  as  modifies  an  order  previ- 
ously made  for  examination  of  defendant  before  trial,  plaintiff  ap- 
peals.   Reversed. 

Argued  April  term,  1915,  before  GUY,  BIJUR,  and  PENDLE- 
TON, JJ. 

Aronson  &  Salant,  of  New  York  City  (Louis  Salant,  of  New  York 
City,  of  counsel),  for  appellant. 
Eugene  Cohn,  of  New  York  City,  for  respondent. 

BIJUR,  J.  The  complaint  seeks  to  hold  the  defendant  as  assignee 
of  a  lease  granted  by  plaintiff  to  one  Schultz.  The  answer,  apart  from 
denials,  contains  the  admission  of  some  form  of  assignment  of  the 
lease  by  Schultz  to  the  defendant,  alleging,  however,  that  it  was  by 
means  of  a  "deed  poll  *  *  *  as  collateral  security"  for  a  loan, 
denies  that  the  defendant  entered  into  possession,  and  alleges,  further, 
that  *'for  the  purpose  of  divesting  itself  of  all  and  singular  its  right, 
title,  and  interest  in  the  said  lease"  defendant  **did  execute  and  deliver 
its  certain  deed  poll,  wherein  it  did  grant  and  convey  unto  the  assignee 
therein  described"  all  its  right  to  said  lease — the  assignee  not  being 
named  or  further  described. 

[1]  The  original  order  for  the  examination  of  defendant  covered 
substantially  all  the  issues  raised  by  the  pleadings,  and  required  de- 
fendant to  produce  all  papers  executed  by  Schultz  to  itself,  and  also 
the  "deed  poll"  from  defendant  to  the  unnamed  assignee,  and  any  other 
papers  between  them.    The  order  appealed  from  limits  the  examina- 

^=:»For  other  cases  see  same  topic  A  KEY -NUMBER  in  all  Key-Numbered  Digests  ft  Indexes 

Digitized  by  VjOOQ  iC 


Sup.  Ct.)         ASTOB  y.  WEST  BIGHTT-SEOOND  ST.  SBALTT  CO.  6S1 

tion  "to  possession  of  the  premises,"  and  to  "pro^ice,  if  it  is  in  its 
possession,  the  lease  from  Schultz  to  the  defendant,  or  any  assignment 
thereof."  It  seems  to  me  that  the  limitation  of  the  examination,  so 
far  as  the  relations  of  Schultz  and  the  defendant  are  concerned,  to 
the  mere  production  of  the  assignment  of  the  lease  is  incorrect,  and 
the  limitation  to  the  question  of  possession,  is  apparently  based  on  an 
erroneous  view  of  the  law.  See  Seventy-Eighth  Street,  etc.,  Co.  v. 
Purssell  Co.  (App.  Div.,  First  Dept.)  152  N.  Y.  Supp.  52;  also  Adams 
V.  Koehler  &  Co..  136  App.  Div.  623,  121  N.  Y.  Supp.  390.  Plain- 
tiff is  entitled  to  examine  the  defendant  in  order  to  prove  the  assign- 
ment of  the  lease  by  Schultz  and  its  acceptance  by  defendant,  together 
with  the  circumstances  and  accompanying  documents. 

Defendant's  claim  that  plaintiff  cannot,  in  good  faith,  expect  de- 
fendant to  prove  what  it  has  denied  in  its  answer,  is  not  justified  by 
the  circumstances  of  this  case.  The  contradictory  allegations  of  the 
complaint  and  the  answer,  respectively,  do  not  relate  to  a  physical  fact 
or  a  conversation  such  as  were  involved  in  the  cases  cited  by  defend- 
ant (Weeks  v.  Whitney,  146  App.  Div.  621,  131  N.  Y.  Supp.  408; 
Vogel  Co.  V.  Backer  Co.,  148  App.  Div.  639,  133  N.  Y.  Supp.  225 ; 
Lerner  v.  Kraus,  147  N.  Y.  Supp.  32;  see,  also,  Skolny  v.  Richter, 
139  App.  Div.  534,  124  N.  Y.  Supp.  152),  but  falls  plainly  within  the 
distinction  pointed  out  by  Mr.  Justice  Lehman  in  Kornbluth  v.  Isaacs, 
affirmed  on  his  opinion,  149  App.  Div.  108,  133  N.  Y.  Supp.  737,  as 
a  matter  involving  a  transaction  concerning  the  general  purport  or  legal 
significance  of  which  the  opposing  parties  may  well  differ  radically. 

[2]  Regarding  the  further  subject  covered  by  the  original  order  for 
examination,  namely,  the  transaction  between  defendant  and  its^  al- 
leged unnamed  assignee,  I  think  that  both  the  language  and  the  spirit 
of  Schweinburg  v.  Altman,  131  App.  Div.  795,  116  N,  Y.  Supp.  318. 
authorize  the  examination. 

The  order  appealed  from  is  therefore  reversed,  with  $10  costs  and 
disbursements  to  appellant.    All  concur. 


ASTOR  V.  WEST  EIGHTY-SECOND  ST.  REALTY  CO.  et  al.    (No.  7044.) 

(Supreme  Court,  AppeUate  Division,  First  Department     AprU  9,  1915.) 

Tbade-BIabks  and  Tbade-Names  <&s>78 — ^Adoption  of  Similar  Name— Kiout 
TO  Relief. 

Where  the  owner  of  an  apartment  house,  containing  housekeeping 
apartments,  but  no  public  dining  room,  and  in  which  no  room  service  was 
furnished,  and  which  was  In  no  sense  a  hotel,  or  an  apartment  hotel, 
adopted  therefor  an  arbitrary  name,  not  previously  used  by  any  apart- 
ment house,  hotel,  or  apartment  hotel  in  the  city,  and  the  adoi)tiou 
of  a  similar  name  by  a  hotel  containing  suites  of  one  or  more  rooms  rented 
to  tranedent  guests,  or  for  longer  periods,  in  connection  with  which  rooms 
there  was  no  kitchen  or  other  facilities  for  cooking,  had  caused  and  would 
cause  no  money  loss  to  the  owner  of  the  apartment  house,  probably  be- 
cause of  the  dissimilarity  of  the  apa'rtment  house  and  the  hotel,  the  owner 
of  the  apartment  house  could  not  enjoin  the  use  of  such  name  in  connec 
tion  with  the  hotel,  though  such  use  caused  annoyance  and  Inconvenience 
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to  his  tenants,  their  guests,  and  the  public,  as  he  had  no  exclusive  right 
to  the  use  of  such  name,  but  at  most  could  only  restrain  its  use  under 
such  circumstances  as  were  calculated  to  mislead  the  public. 

[Ed.  Note. — For  other  cases,  see  Trade-Marks  and  Trade-Names,  Cent. 
Dig.  §  88;  Dec.  Dig.  <$=>78.] 

Dowling,  J.,  dissenting. 

Submission  on  an  agreed  statement  of  facts  of  a  controversy  be- 
tween William  Waldorf  Astor  and  the  West  Eighty-Second  Street 
Realty  Company  and  others.    Judgment  for  defendants. 

The  submission  was  on  the  following  facts: 

The  plaintilT  is  the  owner  of  an  apartment  house  covering  the  block  bounded 
by  Broadway,  West  End  avenue,  Seventy-Eighth  and  Seventy-Ninth  streets, 
which  was  opened  for  business  in  the  month  of  August,  1908,  and  was  called 
''The  Apthorp,"  by  which  name  it  has  since  been  commonly  known.  The 
apartments  in  this  building  consist  of  not  less  than  6  nor  more  than  12  rooms, 
and  are  rented  under  leases  for  not  less  than  one  year,  and  at  rentals  of  from 
$1,800  to  $6,500  a  year.  There  is  no  public  dining  room  in  plaintiff*s  build- 
ing, and  no  room  service  is  furnished  by  him.  The  apartments  are  what  are 
commonly  known  as  housekeeping  apartments,  and  the  building  is  in  no  sense 
a  hotel,  or  an  apartment  hotel. 

About  May  1,  1914,  the  defendants  completed  the  construction  of  a  build- 
ing on  the  northeast  corner  of  Broadway  and  Ninety-Fourth  street,  which  on 
that  date  they  opened  and  have  since  continued  to  operate  as  a  first-class  ho- 
tel. The  defendants'  hotel  has  suites  of  one  or  more  rooms,  which  it  rents  to 
transient  guests  or  for  longer  periods.  In  connection  with  these  rooms  there 
Is  no  kitchen  or  other  facilities  for  cooking  food. '  With  its  hotel  the  defend- 
ants maintain  and  furnish  the  service  of  bellboys  and  of  maids  for  the  care 
of  the  rooms,  and  do  all  the  laundry  work  made  necessary  by  the  use  of  the 
rooms.  Since  it  was  opened,  defendants'  building  has  been  called  and  known 
as  "Hotel  Apthorp." 

Since  defendants'  hotel  was  opened  to  the  public,  by  reason  of  the  sim- 
ilarity of  names,  the  plaintiff's  house  has  been  and  will  continue  to  be  con- 
founded with  and  mistaken  for  the  defendants'  hotel,  causing  annoyance  and 
inconvenience  to  plaintiff's  tenants,  their  guests,  and  the  public.  Many  let- 
ters, parcels,  and  packages  are  daily  delivered  at  the  plaintiff's  house  which 
are  intended  for  guests  of  the  defendants'  hotel.  There  is  a  daily  confusion 
of  the  two  places  in  telephone  calls,  and  on  the  part  of  individuals  who  call 
personally  at  one  or  the  other  of  the  two  places.  When  the  plaintiff's  build- 
ing was  opened  for  business,  there  was  no  other  apartment  house,  or  hotel, 
or  apartment  hotel,  in  the  city  of  New  York,  known  or  designated  by  the 
word  "Apthorp,"  which  was  an  arbitrary  name  assumed  by  the  plaintiff  for 
the  designation  of  his  said  building. 

Argued  before  INGRAHAM,  P.  J.,  and  McLAUGHLIN,  LAUGH- 
LIN,  DOWLING,  and  HOTCHKISS,  JJ. 

Montgomery  &  Peabody,  of  New  York  City,  for  plaintiff. 
Jacob  I.  Berman,  of  New  York  City,  for  defendants. 

HOTCHKISS,  J.  The  question  submitted  for  our  determination  is 
whether  plaintiff  is  entitled  to  a  judgment  restraining  the  defendants 
from  using  the  name  '*Apthorp"  in  connection  with  its  hotel.  The 
facts  submitted  do  not  state  that  the  plaintiff  has  suffered,  or  will  at 
any  time  in  the  future  suffer,  any  money  damages  whatsoever  from 
the  use  by  defendants  of  the  word  "Apthorp."  The  plaintiff's  sole 
ground  for  relief  arises  from  the  inconvenience  suffered  by  plaintiff's 
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tenants,  guests,  and  the  public  arising  from  the  similarity  of  names. 
Plaintiff's  immunity  from  money  loss  is  undoubtedly  due  to  the  dis- 
similarity of  his  apartment  house  and  defendants'  hotel,  and  to  the 
fact  that  no  one  seeking  such  accommodations  as  plaintiff's  building 
affords  has  ever  mistaken  it  for  defendants',  or  has  been  betrayed  into 
becoming  a  guest  or  a  tenant  of  the  defendants,  believing  that  he  was 
a  tenant  of  the  plaintiff.  I  cannot  find,  nor  am  I  referred  to,  any  case 
where,  under  these  or  under  any  other  circumstances,  where  no  money 
damage  is  shown,  an  injunction  has  ever  been  granted.  Hence  in- 
convenience or  annoyance,  so  far  as  I  can  find,  has  never  been  held 
sufficient,  and  on  no  principle  applicable  to  such  situations  as  the  pres- 
ent could  it  be. 

The  plaintiff  has  no  exclusive  right  to  the  use  of  the  word  "Apthorp" 
as  a  trade-name.  Although  there  is  a  distinction  in  certain  respects 
between  trade-marks  and  trade-names,  where  injunctions  are  con- 
cerned, the  rules  applicable  in  the  case  of  each  are  similar.  Koehler 
v.  Sanders,  122  N.  Y.  65,  72,  25  N.  E.  235,  9  Lw  R.  A.  576.  Plaintiff's 
right,  at  most,  is  to  restrain  others  from  using  the  name  *'Apthorp" 
in  connection  with  any  apartment  house,  or  the  letting  of  apartments, 
under  sUch  circumstances  as  are  calculated  to  induce  the  public  to  be- 
lieve that  their  building  or  apartments  are  those  of  the  plaintiff.  The 
situation  must,  as  we  held  in  Simplex  Automobile  Co.  v.  Kahnweiler, 
162  App.  Div.  480,  147  N.  Y.  Supp.  617,  be  one  which  discloses  that 
-competition  exists;  for  without  competition  there  can  be  no  unfair 
competition,  and  hence  no  invasion  of  any  equitable  right.  It  is  mani- 
fest that,  if  defendants  have  not  infringed  any  right  of  the  plaintiff, 
any  inconvenience  or  annoyance  he  or  his  tenants  may  suffer  from  the 
confusion  of  names  is  merely  incidental  to  the  exercise  of  a  legal  right 
oh  defendants'  part,  and,  so  far  as  plaintiff  is  concerned,  if  any  such  an- 
noyance or  inconvenience  is  to  be  considered  as  damage  in  any  sense, 
it  must  be  damnum  absque  injuria. 

The  judgment  should  be  for  the  defendants,  with  costs. 

INGRAHAM,  P.  J.,  and  McLAUGHLIN  and  LAUGHUN,  ]]., 
concur.    DOWLING,  J.,  dissents. 


DIMB  SAVINGS  BANK  OF  BROOKLYN  v.  BUTI.ER  et  al.    (No.  7079.) 

(Supreme  Court,  Appellate  Division,  First  Department.     April  9,  1916.) 

1   QunmNG  TrnjB  ^=:»21 — ^Action  to  Determine  Advebsb  ^laih — ''Claim 
IN  THE  Nature  of  an  Easement" — "Easement." 

A  suit,  under  Code  Civ.  Proc.  |  1638  et  seq.,  to  compel  the.  determina- 
tion of  any  claim  adverse  to  plaintiff,  including  any  claim  In  the  nature 
of  an  easement,  might  be  maintained  to  determine  defendants'  claim  that 
plaintiff,  in  erecting  upon  its  adjoining  property  a  private  residence,  must 
leave  an  alley  or  passageway  leading  into  the  rear  of  the  lot  for  an  en- 
trance thereto,  and  that  it  could  not  erect  thereon  any  tenement  house 
or  flat,  since  defendants*  claim  was  a  "claim  in  the  nature  of  an  ease- 
ment/' including  the  elements  of  domination  over  plaintiff's  property  for 
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defendants'  benefit  and  advantage;  8u<ai  claim  being  often  spoken  of  as 
an  "easement" 

[Ed.  Note.— For  other  cases,  see  Quieting  Title,  Cent  Dig.  {{  51-53; 
Dec.  Dig.  <S=»21. 

For  other  definitions,  see  Words  and  Phrases,  First  and  Second  Series, 
Easement] 

2.  Quieting  Title  ^=»34 — Action  to  Dbtebuins  Advsbsb  Ci*aim— PETirioir. 

It  was  sufficient  for  defendant  to  allege,  in  the  langual^e  of  Code  CIf. 
Proc.  §  1039,  that  defendant  "unjustly'*  made  a  claim,  without  stating 
the  fticts  showing  wherein  the  injustice  consisted,  or  undertaking  to  set 
forth  the  source  and  basis  of  defendant's  claim ;  that  being  for  defend- 
ant to  assert  if  standing  upon  his  claim. 

[Ed.  Note.— For  other  cases,  see  Quieting  Title,  Cent  Dig.  |§  69,  71,  72, 
76,  77;    Dec.  Dig.  <$=>34.] 

Appeal  from  Special  Term,  New  York  County. 

Action  by  the  Dime  Savings  Bank  of  Brooklyn  against  Louise  C. 
Butler  and  others.  From  an  interlocutory  judgment  overruling  demur- 
rers to  the  complaint  (88  Misc.  Rep.  698,  152  N.  Y.  Supp.  448),  de- 
fendants appeal.  Affirmed,  with  leave  to  defendants  to  withdraw  de- 
murrers and  to  answer  on  payment  of  costs. 

Argued  before  INGRAHAM,  P.  J.,  and  CLARKE,  SCOTT,  DOW- 
LING,  and  HOTCHKISS,  JJ. 

J.  Edwards  Wyckoff,  of  New  York  City,  for  appellant  Butler. 
John  Frankenheimer,  of  New  York  City,  for  appellants  Nathan  and 
others. 

Samuel  Hoif,  of  New  York  City,  for  appellant  Lispman. 
William  N.  Dykman,  of  Brooklyn,  for  respondent. 

SCOTT,  J.  Plaintiff,  the  owner  of  a  plot  of  land  on  the  southeast 
corner  of  Madison  avenue  and  Seventy-Second  street  in  the  city  of 
New  York  sues  under  section  1638  et  seq.  of  the  Code  of  Civil  Proce- 
dure to  determine  the  validity  of  a  claim  asserted  with  respect  to  said 
property  by  the  defendants,  owners  of  property  in  the  same  block. 
The  nature  of  the  claim  as  stated  in  the  complaint  is  that  neither  the 
plaintiff  nor  its  successors  or  assigns  can  erect,  or  cause  or  permit  to 
be  erected,  upon  said  property,  any  building  or  buildings  except  of 
brick,  stone,  or  iron,  with  roof  of  slate  or  metal,  not  less  than  four 
stories  in  height,  of  which  the  fourth  story  may  be  represented  by  a 
mansard  roof,  to  be  used  and  occupied  exclusively  for  private  dwell- 
ing houses,  such  building  or  buildings  to  stand  upon  or  cover  the  whole 
front  of  the  lot  upon  which  it  is  built,  without  an  alley  or  passageway 
leading  into  the  rear  of  said  lot  for  an  entrance  thereto  as  distinct  from 
said  dwelling  house  or  houses,  and  that  neither  the  plaintiff,  nor  its 
successors  in  interest  or  assigns,  can  erect,  suffer,  or  permit  upon  any 
part  of  thfe  said  real  property  any  tenement  house  or  flats. 

[1]  The  nature  of  the  defendants'  claim  is  not  that  they,  or  any  of 
them,  have  any  title  to  plaintiffs  property,  or  lien  thereon,  or  any  right 
themselves  to  use  or  enjoy  it,  but  that  they  have  the  right  to  exercise 
dominion  over  it  to  the  extent  that  plaintiff  may  not,  without  their  con- 
sent, use  and  enjoy  it  in  any  manner  and  for  any  purpose  that  it  may 
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see  fit,  or  otherwise  than  in  accordance  with  respondents'  claim  of 
domination. 

It  is  argued  with  much  learning  and  force  that  this  right  which  the 
defendants  claim  is  not  technically  an  easement  over  plaintiff's  prop- 
erty, and  that  defendants'  claim  as  stated  in  the  complaint  cannot  be  a 
true  easement)  because  not  alleged  to  have  arisen  in  grant  or  by  pre- 
sumption of  a  grant.  It  is  not  necessary  to  pass  upon  this  contention 
(see  Simmons  v.  Crisfield,  197  N.  Y.  365,  367,  90  N.  E.  956,  26  L.  R. 
A.  [N.  S.]  663),  for  if  it  be  conceded  still  it  does  not  follow  that  the 
claim  is  not  one  which  may  be  litigated  in  an  action  brought  under  the 
above-mentioned  sections  of  the  Code.  The  language  of  section  1638 
is  that  the  action  may  be  brought  to  compel  the  determination  of  any 
claim  adverse  to  that  of  the  plaintiff,  "including  any  claim  in  the  na- 
ture of  an  easement  therein." 

The  claim  which  the  defendants  admit  that  they  make,  whether  or 
not  technically  an  easement,  is  certainly  a  claim  '4n  the  nature  of  an 
easement,"  for  it  includes  the  elements  of  a  claim  to  domination  over 
plaintiff's  property  for  the  benefit  and  advantage  of  the  defendants. 
For  this  reason,  such  a  claim,  although  created  by  covenant,  and  not  by 
grant,  is  frequently  spoken  of  judicially  as  an  "easement,"  and  is 
held  to  be  sudh  an  incumbrance  upon  land  as  to  justify  the  refusal  of 
a  vendee  to  accept  the  title. 

[2]  The  objection  that  it  is  insufficient  to  allege  in  the  \yords  of  the 
Code  that  defendants  "unjustly"  make  a  claim,  and  that  the  plaintiff 
should  state  facts  showing  wherein  the  unjustness  consists,  seems  to 
be  answered  by  King  v.  Townshend,  78  Hun,  380,  29  N.  Y.  Supp.  181. 
Kor  is  it  necessary  that  the  plaintiff  should  undertake  to  set  forth  the 
source  and  basis  of  defendants'  claim.  It  is  sufficient  that  the  defend- 
ant makes  a  claim ;  its  source  and  validity  is  for  him  to  assert,  if  he 
stands  upon  his  claim.  We  are  of  opinion  that  the  complaint  states 
a  good  cause  of  action. 

The  judgment  appealed  from  must  therefore  be  affirmed,  with  costs, 
with  leave  to  appellants  to  withdraw  their  demurrers  and  answer  with- 
in 20  days,  upon  payment  of  costs  in  this  court  and  in  the  court  below. 
All  concur. 


NBWOOMB  V.  LA  ROE.     (No.  7036.) 
(Supreme  Court,  Appellate  Division,  First  Department     April  9,  1915.) 

1.  TiUAL  «=s>177 — Direction  or  Verdict — ^Motion  for  Directed  Verdict. 

Where,  at  the  close  of  the  evidence,  both  parties  moved  for  a  directed 
verdict,  the  questions  of  fact  were  left  to  the  court. 

[Ed.  Note. — For  other  cases,  see  Trial,  Cent  Dig.  |  400;  Dec.  Dig. 
«s=>177.] 

2.  Monet  Lent  ^=»7 — Compensation  for  Services — Evidence — Sufficiency. 

In  a  suit  to  recover  mone/s  advanced  by  plaintifTB  testator  to  defend- 
ant, evidence  h^d  to  snow  that  the  sums  were  advances  for  services  ren- 
dered. 

[Ed.  Note. — For  other  cases,  see  Money  Lent,  Cent.  Dig.  §{  11-13 ;  Dec. 
Dig.  <8=>7.] 

^=3For  other  cases  see  same  topic  &  KBY-NUMDEH  in  all  Key -Numbered  Digests  &  Indexes 
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3.  JUDQMKNT  ^=»721 — CONCLnSIVENESB — MaTTEBS  ADJUDICATED. 

Defendant,  who  performed  services  for  plaintiff's  testator,  was  be- 
queathed a  legacy  and  an  annuity.  She  presented  a  claim  against  the  es- 
tate for  services  rendered,  and  plaintiff  sued  for  a  construction  of  the 
will,  to  determine  whether  her  acceptance  of  the  legacy  and  annvity 
barred  her  claim.  The  trial  court  found  in  defendants  favor  on  her  claim 
for  services.  The  findings  on  appeal  were  reversed,  on  the  theory  that 
the  validity  of  the  claim  was  not  in  issue.  At  that  time  there  was  pend- 
ing a  suit  for  advances  made  by  the  testator.  Held,  that  the  judgment 
on  appeal  in  the  will  case  did  not  adjudicate  that  advances  made  by 
the  testator  were  not  for  services  rendered,  and  in  a  suit  for  advances  that 
question  could  be  litigated. 

[Ed.  Note.— For  other  cases,  see  Judgment,  Gent  Dig.  U  1238,  1252; 
Dec.  Dig.  <$=>721.1 

Appeal  from  Trial  Term,  New  York  County. 

Action  by  Warren  P.  Newcomb,  as  executor  of  the  last  will  and  tes- 
tament of  H.  Victor  Newcomb,  deceased,  against  Jeanne  La  Roe. 
From  a  judgment  for  defendant,  plaintiff  appeals.    Affirmed. 

See,  also,  162  App.  Div.  906,  146  N.  Y.  Supp.  1102. 

Argued  before  INGRAHAM,  P.  J.,  and  McLAUGHUN,  LAUGH- 
LIN,  DOWLING,  and  HOTCHKISS,  JJ. 

D.  Cady  Herrick,  of  Albany,  for  appellant. 

Nelson  L.  Robinson,  of  New  York  City,  for  respondent. 

LAUGHLIN,  J.  [1]  This  action  was  brought  on  the  theory  that 
$757.50,  advanced  by  the  plaintiff's  testator  for  the  purchase  of  a 
bond  for  the  defendant  by  the  stockbrokerage  firm  of  Degener  &  Burke, 
and  other  moneys,  aggregating  $507.56,  advanced  by  him  to  her  for 
her  account  with  said  firm,  or  paid  to  said  firm  by  him  for  her  account, 
constituted  loans  from  him  to  her,  aggregating  $1,265.06,  and  judgment 
was  demanded  for  that  amount.  The  defendant  pleaded  payment,  and 
proved  the  repayment  of  $500  by  her  check,  and  that  evidence  is  un- 
controverted.  At  the  close  of  the  evidence,  both  parties  moved  for  a 
direction  of  a  verdict,  thus  leaving  the  facts  to  the  court,  and  a  verdict 
was  directed  for  the  defendant. 

[2,3]  The  principal  contention  made  by  the  appellant  is  that  the 
judgment  of  this  court  on  the  appeal  in  another  action,  known  as  "Ac- 
tion No.  1,"  which  was  by  the  same  plaintiff  against  the  same  defend- 
ant, and  was  for  the  construction  of  the  will  of  plaintiff's  testator  with 
respect  to  the  effect,  on  a  claim  for  services  made  by  the  defendant, 
of  a  legacy  and  an  annuity  to  her,  and  in  the  event  that  it  should  be 
decided  that  the  acceptance  of  the  legacy  and  annuity  did  not  consti- 
tute payment  of  her  claim  for  services  to  have  the  amount  of  her  claim 
for  services  determined,  constitutes  a  conclusive  adjudication  that  none 
of  the  moneys  sought  to  be  recovered  in  this  action  were  advanced  to 
the  defendant  on  account  of  services,  or  were  by  agreement  between* 
her  and  the  testator,  express  or  implied,  to  be  applied  on  or  toward  the 
payment  of  her  claim  for  such  services.  This  contention  is  based  upon 
the  reversal  by  this  court  on  the  appeal  in  the  other  action  (Newcomb 
V.  La  Roe,  160  App.  Div.  819,  146  N.  Y.  Supp.  133)  of  the  eleventh 
and  twentieth  findings  of  fact  made  therein  by  the  trial  court. 

^s»For  other  cases  see  same  topic  A  KBY-NUMBER  in  all  Key-Numbered  DlgesU  A  Indexes 

Digitized  by  VjOOQ  iC 


Sup.  Ct)  VSWOOMB  V.  LA  BOX  63T 

The  defendant  concededly  was  in  the  employ  of  the  testator  as 
nurse  and  housekeeper  on  the  2d  day  of  November,  1911,  when  he  died. 
After  his  death,  she  presented  to  the  executor  a  duly  verified  claim 
against  the  estate  for  professional  services  as  nurse  to  the  testator  from 
the  29th  of  April,  1907.  to  the  29th  of  April,  1908,  at  the  rate  of  $30 
per  week,  and  from  the  last-mentioned  date  to  the  date  of  his  death  as 
nurse  and  housekeeper,  at  the  rate  of  $40  per  week,  aggregating  $8,- 
880,  less  a  credit  of  $1,300.47,  which  she  stated  in  her  claim  was  for 
"payments  made  on  account,"  The  plaintiff's  theory  in  the  other  ac- 
tion, as  shown  by  the  complaint  therein,  was  that  the  provisions  made 
for  the  defendant  by  the  testator  in  his  last  will  and  testament,  by  which 
he  gave  her  a  legacy  of  $4,000  and  an  annuity  of  $1,400  for  life,  were 
in  lieu  of  and  in  satisfaction  of  any  claim  she  might  have  for  serv- 
ices, and  that,  having  accepted  and  retained  part  of  each,  she  had  con- 
clusively elected  to  take  the  same  in  satisfaction  of  any  claim  she  might 
otherwise  have  had  for  services. 

The  defendant,  by  her  second  amended  answer,  which  was  her  last 
pleading  in  the  other  action,  admitted  payments  aggregating  $2,012.78 
on  account  of  services,  or  over  $700  more  than  she  credited  on  the 
claim  presented  to  the  executor,  and  she  also  thereby  admitted  that  the 
testator  had  paid  out  on  her  account  the  sum  of  $1,265.06,  for  which 
amount  she  had  given  credit  in  arriving  at  the  balance  which  she 
claimed  was  owing  to  her.  The  items  of  moneys  paid  or  advanced  by 
the  testator  on  account  of  the  defendant,  which  make  up  the  aggregate 
of  the  amount  for  which  this  action  is  brought,  are  the  same  items  with 
which  in  the  other  action  she  so  credited  the  estate. 

The  other  action,  as  appeared  by  the  record  on  appeal,  which  we  re- 
viewed, was  pending,  and  the  issues  upon  which  it  was  tried  and  de- 
cided had  been  joined  when  the  complaint  in  this  action  was  served. 
It  also  appeared  by  that  record  that  the  defense  of  payment  had  been  in- 
terposed in  this  action,  and  that  the  issues  herein  had  been  tried  and 
submitted  to  the  trial  court  for  decision  prior  to  the  trial  of  the  issues 
in  the  other  action,  and  that  on  the  trial  of  the  issues  herein  the  de- 
fendant had  proved  payment  of  $500  on  account  of  the  moneys  sought 
to  be  recovered  herein  by  her  check  to  the  order  of  the  testator,  which 
check  was  also  introduced  in  evidence  on  the  trial  of  the  issues  in 
the  other  action.  It  further  appeared  by  the  other  record  that  the  de- 
fendant had  in  this  action  pleaded  the  pendency  of  the  other  action  as 
a  bar,  and  that  in  her  account  annexed  to  her  answer  in  the  other  ac- 
tion she  had  credited  the  plaintiff  with  the  amount  for  which  she  was 
sued  herein.  By  the  eleventh  finding  of  fact,  the  trial  court  in  the 
other  action  found  that  the  defendant  had  been  paid  on  account  of  her 
claim  for  services,  which  was  therein  found  to  be  $7,054.28,  the  sum 
of  $2,010.06,  which  was  the  amount,  less  $2.72,  admitted  by  the  ac- 
count annexed  to  her  answer;  and  by  the  twentieth  finding  of  fact^ 
it  found  that  there  was  included  in  such  payments  "the  identical  items 
and  all  of  the  items"  for  which  the  plaintiff  sought  a  recovery  in  this 
action. 

Counsel  for  the  plaintiff  on  the  appeal  in  the  other  action  argued  that 
the  correctness  of  the  defendant's  account  annexed  to  her  answer  in 
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that  action  had  not  been  litigated  by  the  plaintiff,  owing  to  the  fact 
that  the  plaintiff  therein  made  no  claim  for  a  credit  therein  for  the 
amount  defendant  thus  credited  by  her  answer,  and  to  the  further  fact 
that  plaintiff  therein  did  not  concede  the  disbursements  therein  claim- 
ed to  have  been  made  by  defendant  on  the  testator's  account,  and  that 
this  resulted  from  an  announcement  by  the  trial  court  that,  if  neces- 
sary, a  reference  would  be  ordered  to  determine  the  correctness  of  de- 
fendant's account  in  so  far  as  the  parties  failed  to  agree  with  respect 
thereto,  and  that  the  court  thereafter,  without  notifying  counsel  of  a 
change  in  the  ruling  in  this  respect,  determined,  without  other  evidence 
than  the  pleadings,  that  her  account  was  correct,  and  on  that  basis 
made  the  findings  to  which  reference  has  been  made. 

Counsel  for  plaintiff  also  claimed  that  the  correctness  of  defendant's 
account  in  so  far  as  it  embraced  said  credit  was  not  a  proper  matter 
to  be  litigated  in  that  action  but  was  properly  at  issue  herein.  On  the 
review  of  the  trial  in  the  other  action,  counsel  for  the  plaintiff  there- 
fore urged,  in  effect,  that  these  findings  be  reversed  on  the  ground 
that  there  was  no  evidence  to  sustain  them,  and  argued  that^if  they  were 
not  reversed,  the  judgment  might  bar  a  recovery  in  this  action.  We 
accepted  the  theory  of  counsel  for  plaintiff  in  the  other  action,  and  we 
deemed  it  sufficient  to  find  generally  in  the  other  action  that  the  de- 
fendant had  been  paid  in  full  for  her  services,  and,  since  the  parties 
had  already  tried  and  submitted  to  the  court  for  decision  the  issues  in 
this  action,  we  determined  to  reverse  the  two  findings  to  which  refer- 
ence has  been  made,  and  to  substitute  therefor  a  general  finding  to  the 
effect,  as  contended  by  plaintiff,  that  without  regard  to  any  specific 
items  of  payment  the  defendant  had  been  paid  in  full  for  the  services 
for  which  she  counterclaimed  in  that  action. 

The  record  in  the  action  now  before  the  court  shows  a  trial  of  the 
issues  herein  since  our  decision  of  the  appeal  in  the  other  action, 
without  disclosing  how  the  issues  again  came  before  the  court  for  trial. 
At  the  commencement  of  the  trial  now  under  review,  the  defendant's 
pleading  evidently  stood  as  already  stated,  constituting  an  admission 
of  the  payments  or  advances  made  on  her  account  by  the  testator,  with 
a  plea  of  repayment  by  her,  and  that  the  same  issues  were  involved 
in  the  other  action.  The  defendant,  having  the  affirmative,  proceeded 
to  offer  evidence,  and  at  the  outset  the  question  evidently  was  pre- 
sented as  to  whether,  under  the  answer,  the  defendant  could  prove 
that  the  moneys  were  paid  by  the  testator  on  account  of  defendant's 
services  and  were  therefore  not  to  be  repaid.  The  court  ruled  against 
the  defendant  on  that  point,  but  permitted  an  amended  answer  to  be 
interposed,  by  which  the  defendant  abandoned  all  reference  to  the 
other  action,  and  merely  pleaded  payment  and  that  the  moneys  were 
advanced  to  apply  on  her  claim  for  services.  The  defendant,  after 
having  offered  certain  of  the  findings  made  in  the  other  action,  and 
after  a  question  with  respect  to  the  admissibility  of  one  of  them  under 
the  answer  before  amendment  thereof  had  arisen  and  the  amended 
answer  had  been  interposed  as  stated,  offered  the  judgment  roll  in  the 
other  action,  which  included  the  order  of  this  court  and  the  judgment 
as  modified  in  accordance  therewith,  and  it  was  received  in  evidence. 
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The  defendant  then  rested,  and  a  motion  made  by  counsel  for  the 
plaintiff  for  the  direction  of  a  verdict  was  denied.  The  attorney  for 
the  plaintiff  then  took  the  stand,  and  testified,  among  other  things, 
that  the  claim  upon  which  this  action  is  based  was  not  litigated  in  the 
other  action,  and  that  the  plaintiff  served  a  reply  therein  containing  a 
general  plea  of  payment  to  the  defendant's  counterclaim,  but  made  no 
claim  to  a  credit  on  account  of  the  payments  or  advances  herein  sued 
for.  The  defendant  then  took  the  stand  and  gave  certain  general  evi- 
dence, but  of  course  was  precluded,  by  the  provisions  of  section  829 
of  the  Code  of  Civil  Procedure  from  testifying  with  respect  to  any 
personal  transactions  between  her  and  the  testator.  The  case  as  de- 
veloped by  the  evidence  and  findings  on  the  trial  of  this  action,  and 
the  will,  which  was  received  in  evidence,  presents  the  same  general  sit- 
uation with  respect  to  the  relations  between  the  testator  and  the  de- 
fendant as  that  presented  by  the  record  on  the  appeal  in  the  other  action ; 
and  further  evidence  tending  to  support  defendant's  contention  that 
the  moneys  sought  to  be  recovered  herein  were  expended  by  the  tes- 
tator on  account  of  wages  owing  or  to  grow  due  to  defendant,  and 
were  intended  by  him  to  apply  thereon. 

On  .the  trial  of  this  action  part  of  a  letter  written  by  the  testator 
to  the  firm  of  stockholders  with  whom  the  defendant's  account  was 
opened,  which  was  not  in  the  record  on  the  appeal  in  the  other  action, 
was  received  in  evidence,  and  it  tends  to  support  the  view  that  the  ad- 
vances which  he  made  for  the  defendant  were  intended  to  apply  on 
her  claim  for  services,  for  he  therein  stated,  in  effect,  that  any  profit 
on  that  account  would  apply  on  her  wages  and  relieve  him  from  pay- 
ing therefor  out  of  his  own  pocket.  She  evidently  was  not  aware  of 
the  existence  of  that  letter  when  she  prepared  her  account,  and  in  the 
light  of  it  her  account  should  not  be  deemed  an  admission  by  her  in- 
consistent with  the  letter. 

Notwithstanding  the  contentions  made  in  behalf  of  the  plaintiff  on 
the  appeal  in  the  other  action,  which  resulted  in  the  reversal  of  the 
eleventh  and  twentieth  findings  of  fact,  and  the  testimony  of  the  attor- 
ney for  the  plaintiff  on  the  trial  of  this  action,  to  the  effect  that  the  issues 
herein  were  not  litigated  in  the  other  action,  it  is  now  argued  by  coun- 
sel for  appellant  that  the  decision  of  this  court  in  the  other  action  is 
res  ad  judicata  that  the  moneys  for  which  the  plaintiff  seeks  to  recover 
herein  were  not  paid  to  the  defendant  or  for  her  account  on  account  of 
services.  This  contention  is  erroneous  both  as  matter  of  fact  and 
law.  It  is  manifest  in  the  circumstances  that  this  court  by  the  reversal 
of  those  findings  merely  intended  that  the  decision  should  not  be  deem- 
ed a  bar  to  this  action,  and  that  the  parties  should  be  left  to  litigate 
the  question  in  this  action  as  to  whether  or  not  the  moneys  paid  out  by 
the  testator  to  or  for  the  defendant  were  then  or  subsequently  deemed 
by  him  and  her  to  have  been  paid  on  account  of  wages. 

It  is  manifest,  in  view  of  the  relations  existing  between  the  testator 
and  the  defendant,  as  they  changed  and  developed,  as  shown  in  our 
former  opinion,  that  in  whatever  arrangement  or  agreement  was  made 
between  them  with  respect  to  the  payment  for  her  services  the  ad- 
vances, or  payments  for  which  a  recovery  is  sought  herein,  if  made 
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for  her  account  by  the  testator,  were  taken  into  consideration,  and  that 
he  did  not  intend  to  retain  a  claim  against  her  for  such  moneys. 

The  judgment  is  therefore  right,  and  should  be  affirmed,  with  costs. 
All  concur. 


DIETZEL  ▼.  CITY  OF  NEW  YORK.     (No.  7114.) 
(Supreme  Court,  Appellate  Division,  First  Department    April  9,  1915.) 

Eminent  Domain  ^=p271 — ^Trespass  Pending  Condemnation  Pboceedings. 

Where  a  city  trespassed  on  plalntlfTs  land  and  built  a  sewer  thereon, 
plaintiff  cannot  thereafter,  pending  condemnation  proceedings,  maintain 
an  action  and  recover  damages  on  the  theory  of  a  continuing  trespass, 
but  may  only  recover  for  the  original  trespass. 

[E)d.  Note.— For  other  cases,  see  Eminent  Domain,  CJent  Dig.  §§  72&- 
736,  741;   Dec.  Dig.  *^=r>27l.} 

Appeal  from  Special  Term,  Bronx  County. 

Action  by  Rosina  Dietzel  against  the  City  of  New  York.  From  an 
order  transferring  the  case  for  trial  from  the  trial  calendar  to  the 
Special  Term  calendar,  defendant  appeals.    Order  reversed. 

Argued  before  INGRAHAM,  P.  J.,  and  CLARKE,  SCOTT,. DOW- 
LING,  and  HOTCHKISS,  JJ. 

Frank  L.  Polk,  Corp.  Counsel,  of  New  York  City  (Terence  Farley, 
of  New  York  City,  of  counsel,  and  Toney  A.  Hardy  and  Leon  N. 
Futter,  both  of  New  York  City,  on  the  brief),  for  appellant. 

J.  Homer  Hildreth,  of  New  York  City  (F.  W.  Hottenroth,  of  New 
York  City,  on  the  brief),  for  respondent. 

CLARKE,  J.  This  action  was  commenced  March  19,  1914,  at  com- 
mon law,  to  recover  damages  for  an  alleged  trespass  upon  plaintiffs 
property  by  the  city's  building  a  sewer  thereon.  Subsequently  de- 
fendant's counsel  called  plaintiffs  counsel's  attention  to  the  fact  that 
only  nominal  damages  could  be  obtained  in  such  an  action,  and,  after 
some  delay,  plaintiff  moved  to  amend  the  complaint,  and  in  the  mov- 
ing affidavit  stated  that: 

The  "original  complaint  seeks  to  recover  damage  for  the  continuing  tres- 
pass by  the  defendant  upon  the  land  of  the  plaintiff  and  for  the  permanent  ap- 
propriation thereof  by  the  defendant.  That  upon  further  examination  of  the 
authorities  there  appears  some  doubt  as  to  whether  on  the  complaint  so  drawn 
the  plaintiff  can  recover  In  this  action  thus  pleaded  all  the  damage  sustained 
by  her,  and  it  is  possible  that  the  plaintiff  may  thereafter  be  compelled  to 
bring  successive  actions  from  time  to  time  for  the  recovery  of  her  damage 
caused  by  the  defendant's  trespass.  That  the  trespass  complained  of  is  a 
continuous  and  permanent  one,  and  is  substantially  an  appropriation  of  plain- 
tiff's property" 

— and,  upon  leave  granted,  served  an  amended  complaint  in  which 
relief  was  asked:  (1)  That  the  court  ascertain  and  determine  the 
amount  of  damage  sustained  by  the  plaintiff  by  reason  of  the  acts  of 
defendant  hereinbefore  set  forth  and  described,  and  that  plaintiff 
have  judgment  therefor  against  said  defendant.  (2)  That  the  plain- 
tiff have  such  judgment  against  the  defendant  for  the  amount  of  dam- 

^^=:9For  other  cases  see  same  topic  A  KET-NUMBER  ia  aU  Key-Numbered  DigesU  it  Index** 
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age  sustained  by  her  by  reason  of  the  aforesaid  permanent  occupation 
and  appropriation  of  her  lands  or  real  property  by  the  defendant  upon 
the  plaintiff  executing  and.  delivering  to  the  defendant  a  deed  with  re- 
lease of  the  said  lands  or  real  property  thus  appropriated  and  in  pos- 
session by  the  defendant.  She  claimed  to  have  suffered  damage  in 
the  sum  of  $3,555. 

To  the  amended  complaint  the  city  interposed  an  answer,  which 
denied  that  plaintiff  is  possessed  of  and  seised  in  fee  simple  absolute 
of  said  land,  and  averred  that  the  fee-simple  title  became  vested  in  it 
on  December  29,  1914,  through  condemnation  proceedings  instituted 
and  conducted  according  to  law.  On  January  25,  1915,  plaintiff  moved 
to  strike  the  case  from  the  trial  calendar  and  transfer  it  to  the  Special 
Term  calendar.  This  motion  was  granted  on  February  8,  1915,  by  the 
order  appealed  from. 

The  city  claims  upon  this  record,  it  appearing  that  the  title  had 
vested  in  the  city,  there  can  be  no  equitable  relief,  because  the  plaintiff 
cannot  give  a  deed  with  a  release,  that  she  has  solely  a  common-law 
action  for  damages  for  the  original  trespass,  that  the  value  of  the  fee 
must  be  determined  in  the  condemnation  proceedings  now  pending, 
and  therefore  it  was  improper  to  remove  the  case  from  the  trial  cal- 
endar to  the  Special  Term  calendar.  The  present  status  of  the  title 
is  set  up  in  the  answer^ and  in  plaintiff's  affidavit,  so  there  is  no  dis- 
pute of  fact.  It  seems  to  me  that  all  that  the  plaintiff  can  recover  in 
this  suit  is  damages  for  the  trespass.  Such  an  action  is  triable  by  jury. 
There  is  no  support  in  the  case  for  the  ordinary  equitable  action  for  a 
continuing  trespass. 

The  case  should  have  remained  on  the  trial  calendar,  and  the  order . 
appealed  from  should  be  reversed,  with  $10  costs  and  disbursements, 
and  the  motion  denied.    All  concur. 


PEOPLE  V.  FITZGERALD. 

(Supreme  Court,  AppeUate  Division,  Second  Department    April  9,  1915.) 

Parent  and  Child  4=»17— Offenses— Abandonment— **Pakent.*' 

Under  Penal  Law  (Consol.  Laws,  c.  40)  $  480,  declaring  that  a  parent 
or  other  person  charged  with  the  custody  of  a  child  under  16,  who  aban- 
dons it  in  destitute  circumstances  and  willfully  fails  to  furnish  neces- 
sary food,  clothing,  or  shelter,  to  be  guilty  of  felony,  the  father  of  an 
affiliated  illegitimate  child,  who  had  never  had  its  custody  or  control, 
or  contributed  to  its  support,  was  not  charged  with  Its  care  and  custody, 
and  was  not  included  in  the  term  "parent,"  which  must  mean  a  person 
charged  with  care  and  custody,  and  could  not  be  convicted  of  abandon- 
ment. 

[Ed.  Note.— For  other  cases,  see  Parent  and  Child,  Cent.  Dig.  {(  176- 
181;   Dec.  Dig.  «b»17. 

For  other  definitions,  see  Words  and  Phrases,  First  and  Second  Series, 
Parent.] 

Appeal  from  Westchester  County  Court. 

Edward  Fitzgerald  was  convicted  of  child  abandonment,  and  he  ap- 
peals.   Reversed,  and  defendant  discharged. 

^S9For  other  cases  see  eame  toplo  &  KST-NUMBER  in  all  Key-Numbered  Digests  A  Indexes 
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Argued  before  JENKS,  P.  J.,  and  BURR,  THOMAS,  STAPLE- 
TON,  and  RICH,  JJ. 

F.  X.  Donoghue,  of  Yonkers,  for  appellant. 

Frederick  E.  Weeks,  Dist.  Atty.,  of  White  Plains,  for  the  People. 

STAPLETON,  J.  In  the  County  Court  of  Westchester  County  the 
appellant  was  tried  and  convicted  of  the  crime  of  abandonment.  The 
indictment  read : 

"That  the  said  Bdward  ntzgerald,  ♦  •  ♦  being  then  and  there  a  par- 
ent, to  wit,  the  father,  of  a  cMld  nnder  sixteen  years  of  age,  and  charged 
with  the  care  and  custody  of  said  child  for  education  and  nurture,  the  said 
child's  name  being  Irene,  and  being  then  and  there  of  about  the  age  of  two 
years,  he,  the  said  Edward  Fitzgerald,  did  then  and  there  feloniously,  wm- 
fully,  and  unlawfuUy  abandon  the  said  child  in  destitute  drcumstauoea,  and 
feloniously,  willfully,  and  unlawfully  omit  to  furnish  said  child  with  food, 
clothing,  and  shelter." 

The  section  of  the  Penal  Law  for  the  violation  of  which  he  was 
convicted  reads: 

"A  parent  or  other  person  charged  with  the  care  or  custody,  for  nurture  or 
education,  of  a  child  under  the  age  of  sixteen  years,  who  abandons  the  child 
in  destitute  circumstances  and  willfully  omits  to  furnish  necessary  and  proper 
food,  clothing  or  shelter  for  such  child  is  guilty  of  felony,  punishable  by  im- 
prisonment for  not  more  than  two  years,  or  by  a  fine  not  to  exceed  one  thou- 
sand dollars,  or  both.  In  case  a  fine  is  imposed  the  same  may  be  applied 
in  the  discretion  of  the  court  to  the  support  of  such  child.  Proof  of  the  aban- 
donment of  such  child  in  destitute  circumstances  and  omission  to  furnish 
.necessary  and  proper  food,  clothing  or  shelter  is  prima  facie  evidence  that 
such  omission  is  wlUfuL  The  provisions  of  section  twenty-four  handred  and 
forty-flve  prohibiting  the  disclosure  of  confidential  communications  between 
husband  and  wife  shftll  not  apply  to  prosecutions  for  the  offense  here  defined. 
A  previous  conviction  of  felony  or  misdemeanor  shall  not  prevent  the  court 
from  suspending  sentence  upon  a  conviction  under  this  section,  or  from  arbi- 
trarily fixing  the  limit  of  imprisonment  or  fine,  in  case  imprisonment  or  fine 
Is  imposed  upon  conviction  herein. 

"Nothing  in  this  section  shall  be  deemed  or  construed  to  repeal,  amend,  im- 
pair or  in  any  manner  affect  the  provisions  of  sections  four  hundred  and 
eighty-one,  four  hundred  and  eighty-two  and  four  hundred  and  eighty-three 
of  this  chapter  or  any  other  existing  provisions  of  law  relating  to  abandon- 
ment or  other  acts  of  cruelty  to  children." 

The  child  is  illegitimate,  and  the  defendant,  by  an  order  of  filiation 
in  a  special  proceeding  of  a  criminal  nature,  was  adjudged  to  be  its  pu- 
tative father.  The  mother,  after  the  birth  of  the  child,  married  a 
person  other  than  the  defendant.  The  mother  gave  the  only  evidence 
presented  by  the  people.  She  testified  that  the  child  was  bom  as 
the  result  of  her  illicit  intercourse  with  the  defendant.  She  had  the 
custody  of  the  child  ever  since  its  birth ;  the  defendant  had  no  con- 
trol over  it.  She  and  the  defendant  had  not  lived  together  as  husband 
and  wife. 

The  defendant  did  not  testify,  but  the  defense  called  several  wit- 
nesses who  testified  to  the  bad  reputation  of  the  complaining  witness 
and  to  undue  familiarity  with  men.  The  people  submitted  evidence  to 
prove  that  the  complaining  witness  had  the  defendant  arrested  in  a 
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proceeding  respecting  a  bastard,  and  that  the  cause  had  co-*te  to  trial 
The  court  received  in  evidence  a — 

"Judgment  of  this  court,  entitled  'People  of  the  State  of  New  York,  Plaintiff 
Respondent,  against  Edward  Fitzgerald,*  in  sabstance  finding  this  defendant 
to  be  the  father  of  this  child  and  ordering  him  to  pay  three  dollars  a  week 
for  its  support  and  maintenance.** 

The  document  was  marked  an  exhibit,  but  it  is  not  returned  in  the 
record.  The  defendant  was  in  jail  for  six  months,  we  presume  for  fail- 
ure to  give  an  undertaking.  Title  5,  Code  of  Criminal  Procedure. 
Since  the  birth  of  the  child  the  defendant  did  not  contribute  one  dollar 
towards  its  support.  In  the  view  of  the  disposition  we  make  of  this  ap- 
peal, we  are  not  required  to  discuss  the  propriety  of  receiving  some  of 
the  people's  evidence. 

The  defendant  contends  that  the  section  under  consideration  was  in- 
tended to  meet  the  case  of  a  parent  who  abandoned  his  legitimate  off- 
spring in  destitute  circumstances  and  willfully  omits  to  furnish  money 
and  proper  food,  clothing,  or  shelter  for  such  child,  and  not  the  case  of 
an  alleged  father  who  abandons  a  child  born  out  of  wedlock.  The  ques- 
tion presented  is :  Does  the  term  "parent"  in  this  section  include  a  pu- 
tative father  of  an  illegitimate  child  ? 

We  think  the  word  "parent,"  as  used  in  the  law  in  question,  can- 
not be  held  to  apply  to  the  defendant.  It  will  be  noted  that  the  act  does 
not  read  "a  parent  or  a  person  charged  with  the  care  or  custody" ;  it 
reads  "a  parent  or  other  person  charged  with  the  care  or  custody."  So 
a  parent,  to  be  held,  must  be  a  person  charged  with  care  and  custody. 
The  putative  father  is  not  charged  with  the  care,  and  custody  of  an 
illegitimate  child  by  the  mere  fact  of  putative  paternity.  In  the  case  at 
bar  it  is  clear  that  the  defendant  had  neither  the  care  nor  custody  of 
the  child.  Under  the  common  law  a  putative  father  stands  in  no  rela- 
tion to  an  illegitimate  child,  nor  can  he  claim  any  of  the  rights  of  a 
father. 

The  term  "parent  and  child"  is  used  to  indicate  the  relation  existing 
between  husband  and  wife,  or  either  of  them,  on  the  one  hand,  and 
their  legitimate  offspring  on  the  other.  Cyc.  page  1583.  "All  other 
children  have  their  primary  settlement  in  their  father's  parish ;  but  a 
bastard  in  the  parish  where  born,  for  he  hath  no  father."  Cooley's 
Blackstone,  vol.  1,  page  459. 

In  Gibson,  Appellant,  154  Mass.  378,  28  N.  E.  296,  it  was  held  that 
a  notice  required  by  statute  to  be  given  to  the  parents  of  the  child 
in'  proceedings  for  adoption  does  not  mean  a  notice  to  the  father  of 
an  illegitimate  child.  In  that  case  notice  had  been  given  to  the  guard- 
ian.   The  court  said : 

"It  follows  that  the  written  assent  of  Gardner,  as  guardian,  was  a  sufficient 
consent  to  the  petition  for  adoption,  unless  the  child  had  a  living  parent  in 
the  sense  of  that  word  as  used  in  Gen.  Sts.  c.  HO,  {|  1-10,  then  in  force.  We 
think  that  the  word  'parent'  as  there  used  has  its  legal  signification,  and  is 
intended  to  designate  only  the  lawful  father  or  the  mother.  There  is  no  rea- 
son why  the  Legislature  should  confer  upon  the  father  the  right  to  notice  in 
such  cases.  He  has  no  right  to  the  custody  of  the  child,  or  to  the  use  or  con- 
trol of  its  estate.  He  is  at  most  a  putative  father  in  reputation  only,  but  not 
in  law.  A  bastard  is  in  law  quasi  nullius  Alius,  and  therefore  he  is  called 
'filiuB  populi,'  the  child  of  the  people^" 
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In  People  v.  Landt,  2  Johns.  (N.  Y.)  375,  it  was  held  that  the  mother 
of  an  illegitimate  child  is  entitled  to  its  custody ;  but,  if  it  appear  that 
the  child  is  abused,  the  court  will  interfere  in  the  child's  behalf  and  di- 
rect that  it  be  placed  elsewhere.  Chancellor  Kent  (Commentaries,  book 
II,  page  216)  says: 

"The  putative  father  has  no  legal  right  to  the  custody  of  a  bastard  child, 
In  opposition  to  the  claim  of  the  mother.  ♦  ♦  *  She  has  a  right  to  the 
custody  and  control  of  it  as  against  the  putative  father,  and  is  bound  to  main- 
tain it  as  its  natural  guardian." 

Horner  v  Liddiard,  1  Hagg.  Cons.  337,  was  a  case  of  nullity  of 
marriage,  brought  by  the  husband  against  the  wife  by  reason  of  the 
minority  of  the  wife,  who  was  illegitimate,  and  the  want  of  consent 
as  required  by  the  Marriage  Act  (26  Geo.  II,  c.  33),  which  provides 
that  marriages  of  persons  under  the  age  of  21,  not  widows  or  widow- 
ers, which  shall  be  had  without  the  consent  of  the  father  of  the  parties, 
or,  in  certain  named  contingencies,  of  the  guardian  or  of  the  mother, 
shall  be  null  and  void.  It  was  held  that  the  consent  of  parents  was  not 
applicable  to  the  marriage  of  illegitimate  children. 

The  case  of  Firmeis  v.  State,  61  Wis.  140,  142,  20  N.  W.  663,  in- 
volved the  construction  of  a  statute  substantially  similar  to  ours,  and 
containing  a  provision  identical  in  purport  with  the  clause  contained  in 
ours,  permitting  a  wife  to  disclose  confidential  communications.  That 
statute  reads : 

**If  any  father  shall  willfully  abandon  his  child  or  chUdren,  leaving  them 
in  destitute  circumstances,  such  father  shall  be  deemed  guilty  of  a  misde- 
meanor: •  ♦  ♦  Provided,  that  the  wife  shall  be  a  <X)mpet€nt  witness  in 
all  such  cases,  as  provided  in  this  section,  to  testify  for  or  against  her  hus- 
band."   Laws  1882.  c  200,  §1. 

The  court  there  held  that  the  state  was  bound  to  show  that  the  chil- 
dren abondoned  were  legitimate  children.  The  clause  in  the  section 
under  consideration,  providing  that  the  wife  may  disclose  confiden- 
tial communications  divulged  by  her  husband,  is  an  indication  that  the 
statute  was  meant  to  apply  to  cases  only  where  the  family  relation  ex- 
'  isted. 

In  People  v.  Lewis,  132  App.  Div.  256,  258,  116  N.  Y.  Supp.  893, 
it  is  held  that  the  law  applies  only  to  a  case  where  there  is  both  aban- 
donment in  destitute  circumstances  and  failure  to  provide.  To  make 
the  act  of  abandonment  possible,  there  must  be  either  custody  or  con- 
trol. Having  been  made  distinguishable  from  a  mere  failure  to  pro- 
vide, abandonment  can  therefore  mean  only  one  thing,  namely,  the 
physical  act  of  leaving,  with  the  intention  not  to  return,  that  of  which 
one  has  custody.  See  People  v.  Dunston,  173  Mich.  368,  138  N.  W. 
1047,  42  L.  R.  A.  (N.  S.)  1065 ;  Gay  v.  State,  105  Ga.  599,  31  S.  E.  569. 
70  Am.  St.  Rep.  68.  The  evidence  shows  that  the  defendant  did  not 
have  the  custody  of  the  child,  and  the  cases  indicate  that  he  did  not 
have  control.  The  defendant  is  not  within  the  classification  of  the 
statute.  He  did  not  commit  the  essential  criminal  act  of  abandon- 
ment. The  judgment  of  conviction  was  erroneous,  and  must  be  re- 
versed. 

Judgment  of  conviction  of  the  County  Court  of  Westchester  Coun 
ty  reversed,  and  the  defendant  discharged.    All  concur. 
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CALLENDER  ▼.  DRESSLER-BEARD  MFG.  CO. 
(Supreme  Court,  Appellate  Term,  First  Department.    April  15,  1915.) 

1.  Stipulations  ^=»6 — Operation  and  Eptbct— Oral  Stipulations. 

Under  rule  11  of  the  General  Rules  of  Practice,  providing  tliat  no  pri- 
vate agreement  or  consent  between  the  parties  or  their  attorneys  in  re- 
spect to  the  proceedings  in  a  cause  shall  be  binding,  unless  reduced  to 
the  form  of  an  order  by  consent  and  entered,  or  unless  the  evidence 
thereof  shall  be  in  writing,  subscribed  by  the  party  against  whom  it  shall 
be  alleged,  or  by  his  attorney  or  counsel,  an  oral  agreement  by  plaintiff 
that  an  action  might  be  regarded  by  defendant  as  discontinued,  11  certain 
payments  were  made,  was  unenforceable  as  a  matter  of  law. 

[Ed.  Note.^For  other  cases,  see  Stipulations,  Cent.  Dig.  §{  &-13 ;  Dec. 
Dig.  «s»6.] 

2.  Judgmknt  ^=»1G9 — Opcning  Default— Imposing  Conditions. 

On  a  motion  to  open  defendant's  default  it  claimed  that  plaintiff  stated 
to  one  of  its  officers,  a  few  days  after  the  action  was  commenced,  that  it 
might  consider  the  action  discontinued  if  it  made  certain  monthly  pay- 
ments ;  but  this  agreement  was  not  in  writing  as  required  by  rule  11  of 
the  General  Rules  of  Practice,  and  a  receipt  from  plaintiff  to  defendant, 
dated  nine  days  after  the  action  was  commenced,  provided  that  Judgment 
would  not  be  entered  as  long  as  semimonthly  payments  were  made,  and 
that  when  the  amount  called  for  in  the  summons  and  complaint  had  been 
fully  paid  the  action  would  be  discontinued.  Defendant  did  not  make  the 
agreed  payments,  and  for  more  than  two  months  after  being  notified  that 
judgment  had  been  entered  did  not  move  to  open  its  default.  Held,  that 
it  was  improper  to  open  the  default  without  imposing  terms,  and  as  a 
condition  thereof  defendant  should  have  been  required  to  pay  the  costs 
of  the  action  to  the  date  of  the  motion,  and  of.  the  motion,  and  to  give  a 
bond  to  secure  any  final  judgment  recovered  by  plaintiff. 

[Ed.  Note.— For  other  cases,  see  Judgment,  Cent  Dig.  §§  328,  329 ;  Dec. 
Dig.  <3=»ie9.] 

Appeal  from  the  City  Court  of  New  York,  Special  Term. 

Action  by  James  P.  Callender  against  the  Dressier-Beard  Manufac- 
turing Company.  From  an  order  which  opens  defendant's  default 
without  the  imposition  of  any  terms,  plaintiff  appeals.  Modified  and 
affirmed. 

Argued  April  term,  1915,  before  GUY,  BIJUR,  and  PENDLE- 
TON, JJ. 

Albert  W.  Gray,  of  New  York  City  (W.  Callender,  of  counsel),  for 
appellant. 

Charles  J.  Lane,  of  New  York  City  (Harry  Crone,  of  New  York 
City,  of  counsel),  for  respondent. 

BIJUR,  J.  Defendant  claimed,  on  the  motion  to  open  its  default, 
that  one  of  its  offifcers  had  called  upon  the  plaintiff  shortly  after  the 
summons  and  complaint  had  been  served,  and  had  delivered  to  him 
the  summons  and  complaint  in  the  course  of  a  conversation  in  which 
the  plaintiff  stated  that  the  defendant  might  consider  the  action  discon- 
tinued if  defendant  would  agree  to  pay  the  sums  claimed  to  be  due  at 
the  rate  of  $25  per  month.  These  installments  were  not  paid,  and  some 
four  months  later  plaintiff  entered  judgment,  and,  as  appears  from  de- 

^s>For  other  cases  see  same  topic  &  KET-NUMBER  in  all  Key-Numbered  Digests  ft  Indexes 
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fendant's  own  moving  papers,  the  sheriff  made  a  levy  upon  the  prop- 
erty of  defendant. 

[1^  2]  I  am  unable  to  agree  with  the  disposition  of  the  motion  made 
by  the  learned  judge  below.  In  the  first  place,  the  stipulation  as  to 
a  discontinuance  is  not,  as  required  by  rule  11  of  the  General  Rules 
of  Practice,  in  the  form  of  an  order  properly  entered,  nor  is  any  evi- 
dence thereof  in  writing.  In  passing,  also,  it  may  be  said  that  this 
particular  case  does  not  fall  within  the  class  as  to  which  the  Appellate 
Division  of  this  department  has  expressed  regret  that  such  a  rule  should 
be  necessary.  Schweinburg  v.  Altman,  131  App.  Div.  795,  797,  116 
N.  Y.  Supp.  318.  The  stipulation  here  was  between  the  parties,  and 
not  their  attorneys.  As  matter  of  law,  therefore,  this  alleged  stipula- 
tion was  unenforceable.  But  the  difficulty  in  accepting  defendant's  ver- 
sion of  the  transaction  is  more  serious.  The  summons  and  complaint 
were  served  on  August  3,  1914.  Defendant  claims  that  the  interview 
with  plaintiff  took  pJace  a  few  days  thereafter,  notwithstanding  defend- 
ant admits  receiving  from  plaintiff  his  receipt,  dated  August  12,  1914, 
showing  the  payment  by  defendant  of  $25  "on  account  of  an  action 
started  in  the  City  Court,"  and  continuing : 

"It  Is  agreed  that  no  judgment  wUl  be  entered  as  long  as  the  Dressier-Beard 
Company  continue  making  payments  of  $25  on  the  1st  and  15th  of  every 
month,  commencing  September  1,  1914,  until  the  ainount  called  for  in  the 
sunmions  and  complaint  has  been  fully  paid,  at  tohich  time  the  action  %oHl  he 
discontinued" 

In  other  words,  the  written  evidence  in  the  stipulation  is  in  direct 
conflict  with  what  defendant  claims  it  to  have  been.  Defendant  urges 
that  the  merits  of  the  controversy  are  shown  to  lie  with  it,  according 
to  the  affidavits  and  exhibits  which  form  part  of  the  papers  on  appeal. 
The  correspondence  between  the  parties,  however,  annexed  to  plaintiff's 
affidavit,  the  authenticity  of  which  is  not  disputed,  strongly  support  the 
inference  that  the  indebtedness  sued  for  was  conceded  by  defendant, 
but  that  it  merely  sought  time  and  delay  to  enable  it  to  make  payment. 

Finally,  although  defendant  urged,  on  the  argument  before  us  and 
in  its  brief,  that  this  judgment  was,  on  the  part  of  the  plaintiff,  what  it 
denominated  a  "snap  judgment,"  nevertheless,  although  plaintiff  noti- 
fied defendant  by  a  letter  of  December  17,  1914,  that  the  judgment  had 
been  taken,  defendant  did  not  move  to  vacate  it  until  February  20,  1915, 
more  than  two  months  later. 

Under  all  the  circumstances,  I  feel  that  the  defendant  will  receive  the 
fullest  measure  of  relief  to  which  it  is  entitled  if  the  order  appealed 
from  be  modified  to  direct  that  the  judgment  be  vacated  on  condition 
that  the  defendant  pay  the  costs  of  this  appeal,  $10  costs  of  the  motion, 
all  the  costs  of  the  action  to  date  of  the  motion,  including  the  sheriff's 
fees  and  disbursements  incurred  by  plaintiff,  and  give  an  adequate  bond 
to  secure  any  final  judgment,  and,  as  so  modified,  the  order  will  be  af- 
firmed, with  $10  costs  and  disbursements  to  appellant.    All  concur. 
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HOLLANDER  v.  WALLACE.    (No.  702S.) 

(Supreme  Court,  Appellate  Dlylsion,  First  Department     April  9»  1U15.) 

Pbocess  «s»83 — Substituted  Sebyice}— Sbbvige  Outsidb  the  State— Statu - 

TOBT  PbOVISIONS, 

Under  Code  Civ.  Proc.  |  442,  providing  that,  wbere  service  is  made  by 
publication,  a  notice  directed  to  defendant  in  the  form  therein  prescribed, 
stating  that  the  summons  is  selrved  by  publication  pursuant  to  an  order 
to  be  described  in  the  notice,  must  be  subjoined  to  and  published  with  the 
summons,  and  section  443,  providing  that,  where  service  is  made  without 
the  state,  a  notice  must  be  served  with  the  summons  in  all  respects  like 
the  notice  required  by  the  preceding  section,  except  that  the  words  **wlth- 
out  the  state  of  New  York"  must  be  substituted  for  the  words  "by  pub- 
lication,*' where  service  was  made  outside  the  state,  the  failure  to  serve 
the  required  notice  was  not  a  mere  irregularity,  but  was  fatal  to  the 
sufficiency  of  the  service. 

[Ed.  Note.-— For  other  cases,  see  Process,  Dec.  Dig.  ^=»63.] 

Ingraham,  P.  J.,  and  Clarke,  J.,  dissenting. 

Appeal  from  Special  Term,  New  York  County. 

Action  by  Susie  V.  Hollender,  as  administratrix  of  John  A.  Good- 
enough,  deceased,  against  Frederick  H.  Wallace,  as  administrator  of 
Christopher  D.  WaUace,  deceased.  From  an  order  denying  a  motion 
to  set  aside  an  order  of  publication  and  an  attempted  service  of  the 
summons  thereunder,  defendant  appeals.  Reversed,  and  motion 
granted. 

Argued  before  INGRAHAM,  P.  J.,  and  McLAUGHLIN,  LAUGH- 
UN,  CLARKE,  and  SCOTT,  JJ. 

Gilbert  E.  Roe,  of  New  York  City,  for  appellant. 
William  H.  Osborne,  of  New  York  City,  for  respondent. 

McLaughlin,  J.  Action  to  establish  an  alleged  lost  or  destroyed 
will.  The  defendant  is  a  resident  of  the  state  of  Illinois.  On  July  21, 
1914,  the  plaintiff  obtained  an  order  for  the  service  of  defendant  by 
publication,  and  he  was  personally  served  with  a  copy  of  the  order  and 
the  summons  and  complaint  on  August  20,  1914,  in  the  state  of  Illinois. 
The  order  was  not  published,  plaintiff  relying  upon  the  aforesaid  serv- 
ice to  give  the  court  jurisdiction  of  the  defendant  and  the  subject-mat- 
ter of  the  action.  After  the  service  had  been  made  in  the  manner  in- 
dicated, the  defendant,  appearing  specially  in  the  action,  made  a  motion 
to  set  aside  the  order  of  publication  and  the  alleged  service  there- 
under upon  the  ground,  among  others,  that  he  was  not  served  with 
the  notice  required  by  sections  442  and  443  of  the  Code  of  Civil  Pro- 
cedure.   The  motion  was  denied,  and  defendant  appeals. 

Section  442  of  the  Code  of  Civil  Procedure  prescribes  the  form  of 
notice  to  be  published  with  the  summons,  where  service  is  made  by  pub- 
lication.   Section  443  provides : 

"Where  service  is  made  without  the  state,  the  papers  specified  in  the  last 
section  must  be  previously  filed ;  and  a  notice  must  be  served  with  the  sum- 
mons, in  all  respects  like  the  notice  required  by  the  last  section,  except  that 
the  words  'without  the  state  of  New  York,'  must  be  substituted  for  the  words 
•by  pubUcation.* " 
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It  IS  not  claimed  that  the  notice  prescribed  by  this  section,  or  in 
fact  that  any  notice,  was  served  upon  the  defendant ;  but  the  respond- 
ent contends  that  such  omission  was  a  mere  irregularity,  in  no  way 
affecting  the  service  made,  and  this  was  the  view  entertained  by  the 
court  at  Special  Term,  as  appears  from  his  opinion.  An  examination 
of  the  authorities  relied  upon  (McCully  v.  Heller,  66  How.  Prac.  468; 
Loring  v.  Binney,  38  Hun,  152;  Close  v.  Calder  Co.,  139  App.  Div. 
175,  123  N.  Y.  Supp.  749,  affirmed  203  N.  Y.  590, 96  N.  E.  1112;  Den- 
man  v.  McGuire,  101  N.  Y.  161,  4  N.  E.  278),  does  not,  I  think,  sustain 
this  contention.  In  each  case  an  attempt  was  made  to  comply  with  the 
statute  by  serving  a  notice.  I  have  been  unable  to  find  any  authority 
holding  that  the  service  was  good,  even  though  no  notice  whatever  were 
served.  The  true  rule  to  be  applied,  where  service  is  attempted  to  be 
made  in  the  manner  here  sought,  is  stated  by  Judge  Chase  in  Mishkind- 
Feinberg  Realty  Co.  v.  Sidorsky,  189  N.  Y..402,  82  N,  E.  448.  He 
said: 

"Service  of  the  summons — that  is,  notice  of  the  commencement  of  the  ac- 
tion and  an  opportunity  by  a  defendant  to  appear  and  defend  his  rights  and 
Interests — are  the  important  prerequisites  to  Jurisdiction  by  a  court.  Our 
Code  of  Civil  Procedure  prescribes  how  notice  must  be  given,  and  a  substan- 
tial compliance  with  such  notice  is  necessary.  Unimportant  and  unessential 
variations  from  the  form  of  notice  prescribed,  not  affecting  the  substantial 
rights  of  the  defendant,  are  irregularities  which  may  be  cured  by  amendment, 
pursuant  to  the  general  authority  of  the  court  to  amend. a  process,  pleading, 
or  other  proceeding  in  furtherance  of  Justice." 

Here  there  was  not  a  substantial  compliance  with  the  section  of  the 
Code  referred  to,  because  no  notice  whatever  was  served.  The  omis- 
sion to  serve  the  notice  cannot  be  treated  as  unimportant,  nor  can  it  be 
treated  as  an  unessential  variation  from  the  form  of  notice  prescribed 
by  the  Code.  Unless  the  provision  in  section  443  of  the  Code  of  Civil 
Procedure,  which  requires  that  "a  notice  must  be  served,"  is  to  be 
treated  as  a  nullity,  the  service  obtained  was  clearly  insufficient  to  give 
the  court  jurisdiction.  The  defendant  has  challenged  its  sufficiency 
by  the  proper  motion  for  the  purpose.  I  am  of  the  opinion  that  the  mo- 
tion to  set  aside  the  attempted  service  should  have  been  granted.  This 
conclusion  renders  it  unnecessary  to  consider  the  other  objections  raised 
by  the  appellant. 

The  order,  in  so  far  as  it  denied  defendant's  motion  to  set  aside  the 
attempted  service,  is  reversed,  with  $10  costs  and  disbursements,  and 
the  motion  granted,  with  $10  costs. 

LAUGHLIN  and  SCOTT,  JJ.,  concur. 

INGRAHAM,  P.  J.  I  dissent.  I  think  the  service  was  in  substan- 
tial compliance  with  sections  442  and  443  of  the  Code  of  Civil  Proce- 
dure, and  the  failure  to  serve  the  notice  was  a  mere  irregularity,  which 
could  be  supplied  by  the  court.  Where  the  complaint  and  a  copy  of  the 
order  directing  service  by  publication  was  served  on  the  defendant  with 
the  summons,  a  separate  notice  as  provided  for  by  section  442  of  the 
Code  was  unimportant.  That  notice  was  required  when  the  summons 
was  published,  to  inform  the  defendant  as  to  the  date  and  place  of  filing 
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of  the  order  providing  for  the  service  by  publication.  Where  a  cop> 
of  the  order  is  served  on  the  defendant  personally,  it  supplies  the  in- 
formation which  the  notice  would  give.  The  notice  is  only  required  to 
state  that  the  summons  was  served  on  the  defendant  pursuant  to  the 
order  of  the  judge  granting  the  order  of  publication,  with  date  and 
place  where  the  order  was  filed.  Now,  those  facts  appeared  by  the  or- 
der itself,  a  copy  of  which  was  served  on  the  defendant  with  the  sum- 
mons and  complaint.  I  think,  therefore,  there  was  a  substantial  com- 
pliance with  the  provisions  of  the  Code,  and  the  service  was  good 
under  the  principle  stated  by  the  Court  of  Appeals  in  Mishkind-Fein- 
berg  Realty  Co.  v.  Sidorsky,  189  N.  Y.  402,  82  N.  E.  448. 
I  think,  therefore,  the  order  should  be  affirmed. 

CLARKE,  J.,  concurs. 


SHINNICK  V.  CLOVEK  FARMS  CO. 

(Supreme  Court,  AppeUate  Term,  First  Department     April  15,  1915.) 

Master  and  Servant  ^c»250%,  New,  toI.  16  Key-No.  Series — Riqht  ot  Ac- 
tion FOR  Injuries — Exclusiveness  ot  Workmen's  Compensation  Act. 
Under  Workmen's  Compensation  Law  (Laws  1914,  c.  41)  §  10,  provid- 
ing that  employers  subject  thereto  shall  pay  compensation  according  to 
the  schedules  of  that  article  for  the  disability  or  death  of  an  employ^  re- 
sulting from  a  personal  Injury  arising  out  of  and  in  the  course  of  the  em- 
ployment, section  11,  providing  that  the  liability  thereby  prescribed  shall 
be  exclusive,  except  that,  if  an  employer  falls  to  secure  the  payment  of 
compensation  as  provided  In  that  act,  an  Injured  employ^  or  his  legal 
representative  may  elect. to  claim  compensation  thereunder,  or  to  sue  for 
damages,  and  section  15,  containing  a  schedule  of  compensation  for  vari- 
ous disabilities,  but  providing  no  compensation  for  Injuries  disfiguring,, 
but  not  disabling,  an  employ^,  an  employ^  may  sue  for  injuries  sustained 
In  a  hazardous  employment  by  a  bite  from  a  horse,  necessitating  the  am^- 
putation  of  a  part  of  his  ear,  as  it  cannot  be  assumed  that  t^e  Legis- 
lature intended  to  deprive  employes  of  the  right  to  recover  damages  for 
Injuries  not  constituting  disabilities. 

Appeal  from  City  Court  of  New  York,  Special  Term. 

Action  by  Thomas  Shinnick  against  the  Clover  Farms  Company. 
From  an  order  overruling  a  demurrer  to  the  complaint,  defendant  ap- 
peals.   Affirmed. 

Argued  April  term,  1915,  before  GUY,  BIJUR,  and  PENDLE- 
TON, JJ. 

Bertrand  L.  Pettigrew,  of  New  York  City  (Edward  E.  Reardon, 
of  New  York  City,  of  counsel),  for  appellant. 

Henry  Silverman,  of  New  York  City,  for  respondent. 

GUY,  J.  The  action  is  by  employe  against  employer  to  recover 
damages  for  injuries  sustained  November  14,  1914,  by  a  bite  from  a 
horse,  necessitating  the  amputation  of  part  of  plaintiff's  left  ear.  The 
defendant  demurred,  on  the  ground  that  the  complaint  does  not  state 
facts  sufficient  to  constitute  a  cause  of  action. 

It  is  conceded  that  under  the  law  as  it  was  prior  to  July  1,  1914,  the 

^3>For  oUier  cases  see  same  topic  &  KBT-NUMBBR  in  all  Key -Numbered  DlgesU  A  Indez^ 

Digitized  by  VjOOQ  iC 


'650  152   NEW   YORK  SUPPLBMBNT  (Sup.  Ct. 

complaint  would  not  be  demurrable ;  but  the  specific  objection  is  made 
that  as  it  appears  the  injuries  were  received  in  a  hazardous  employ- 
ment, as  defined  in  section  2  of  the  Workmen's  Compensation  Law 
(Laws  1914,  c.  41),  in  the  absence  of  an  allegation  diat  the  master  has 
failed  to  secure  the  payment  of  compensation  for  his  injured  employes, 
a  cause  of  action  is  not  alleged. 

Section  10  of  the  statute  invoked  provides  for  the  pa3rment  of  com- 
pensation for  "disability  or  death"  of  employes  resulting  from  acci- 
dental personal  injuries;  and  section  11  states  that: 

"The  UabUity  prescribed  by  tbe  last  preceding  section  stiaU  be  exclnsire,  ex- 
cept that  if  an  employer  fail  to  secure  the  payment  of  compensation  for  bis 
injured  employes  and  their  dependents  as  provided  in  section  50  of  this  chap- 
ter, an  injured  employ^,  or  his  legal  representative  in  case  death  results  from 
the  injury,  may,  at  his  option,  elect  to  claim  compensation  under  this  chapter, 
or  to  maintain  an  action  in  the  courts  for  damages  on  account  of  such  in- 
Jury  ;  and  in  such  an  action  the  defendant  may  not  plead  as  a  defense  that 
the  injury  was  caused  by  the  negligence  of  a  fellow  servant  ♦  ♦  ♦  or 
that  the  injury  was  due  to  the  contributory  negUgence  of  the  employ^." 

Section  15  contains  a  schedule  of  compensation  for  various  disabili- 
ties, including  the  loss  of  a  finger,  hand,  arm,  foot,  leg,  and  eye;  that 
is,  the  loss  or  impairment  of  the  use  of  a  member  of  the  body  which 
is  of  valuable  assistance  in  the  performance  of  labor.  But  the  statute 
does  not  provide  any  rate  of  compensation  for  injuries  which  may 
not  disable  the  employe,  but  which  may  constitute  injury  to  him 
through  disfigurement  or  otherwise,  as  by  the  loss  of  an  ear  or  the  nose. 

The  defendant  admits  that  the  plaintiff  has  lost  a  part  of  his  ear  as 
a  result  of  the  defendant's  negligence;  and  as  it  cannot  be  assumed 
that  the  Legislature,  in  enacting  the  beneficent  provisions  of  the  Work- 
men's Compensation  Law,  intended  to  deprive  an  employe  of  the  right 
to  recover  damages  for  injuries  not  constituting  disabilities  within  the 
meaning  of  the  statute,  the  order  must  be  affirmed,  with  $10  costs  and 
disbursements. 

Order  affirmed,  with  $10  costs  and  disbursements,  with  leave  to  the 
defendant  to  withdraw  the  demurrer  and  answer  within  six  days  after 
service  of  a  copy  of  the  order  entered  hereon  in  the  City  Court,  upon 
payment  of  costs  in  this  court  and  in  the  court  below.    All  concur. 


NYBOB  V.  JACOB  DOLL  &  SONS,  Inc.    (No.  70S4.) 

<Supreme  Court,  Appellate  Division,  First  Department     April  9,  1915.) 

Sales  ^=»481 — Conditionai.  Sales — Rights  of  Butbb. 

Personal  Property  Law  (Consol.  Laws,  c.  41)  {  65,  declares  that,  when 
goods  sold  on  condition  that  the  title  shall  remain  in  the  vendor  until  pay- 
ment are  retaken  by  the  vendor,  they  shall  be  retained  for  30  days,  dur- 
ing which  time  the  buyer  may  comply  with  the  terms  of  the  contract  and 
receive  the  property,  and  at  the  expiration  of  such  period  the  vendor  may 
cause  such  articles  to  be  sold  at  public  auction,  and  unless  they  are  so 
sold  within  30  days  the  buyer  may  recover  the  amount  paid.  The  pur- 
chaser of  a  piano  on  the  installment  plan  defaulted  in  payments,  and  re- 
quested the  seller  to  retake  the  instrument  and  hold  it  until  payments 
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could  be  assumed.  The  piano  was  held  tinder  that  arrangement  for  some 
months,  and  then  the  seller  and  purchaser  agreed  that  the  seller  should 
dispose  of  the  Instrument,  and  if  the  buyer  desired  to  purehase  another 
piano  he  shoold  receive  a  credit  for  the  amount  paid  on  the  old  instru- 
ment. Heldf  that  the  contract  was  valid,  and  the  purchaser  could  not  re- 
cover the  amount  paid  on  the  piano. 

[Ed.  Note.— For  other  cases,  see  Sales,  Cent  Dig.  ||  1449-1455;   Dec. 
Dig.  «=>481.] 

Appeal  from  Trial  Term,  Bronx  County. 

Action  by  Maude  Nyboe  against  Jacob  Doll  &  Sons,  Incorporated. 
From  a  judgment  for  plaintiff,  and  an  order  denying  new  trial,  de- 
fendant appeals.    Reversed,  and  complaint  dismissed. 

Argued  before  INGRAHAM,  P.  J.,  and  CLARKE,  SCOTT,  DOW- 
LING,  and  HOTCHKISS,  JJ. 

Wentworth,  Lowenstein  &  Stem,  of  New  York  City  (Louis  Lowen- 
stein,  of  New  York  City,  of  counsel,  and  Bertram  L.  Marks,  of  New 
York  City,  on  the  brief),  for  appellant. 

FuUerton  Wells,  of  New  York  City,  for  respondent 

CLARKE,  J.  The  action  was  brought  to  recover  $380  paid  by  the 
plaintiff  to  the  defendant  on  account  of  the  purchase  price  of  a 
player  piano,  under  a  conditional  sale  agreement,  upon  the  ground  that 
the  defendant  did  not  comply  with  the  provisions  of  the  statute  cover- 
ing such  sales. 

Personal  Property  Law  (Consolidated  Laws,  c.  41 ;  Laws  1909,  c. 
45)  §  65,  provides : 

"Sale  of  Property  Retaken  by  Vendor. — Whenever  articles  are  sold  upon  the 
condition  that  the  title  thereto  shall  remain  In  the  vendor,  or  in  some  other 
person  than  the  vendee,  until  the  payment  of  the  purchase  price,  or  until  the 
occurrence  of  a  future  event  or  contingency,  and  the  same  are  retaken  by  the 
vendor,  or  his  successor  in  interest,  they  shall  be  retained  for  a  period  of 
thirty  days  from  the  time  of  such  retaking,  and  during  such  period  the  ven* 
dee  or  his  successor  in  interest,  may  comply  with  the  terms  of  such  contract, 
and  thereupon  receive  such  property.  After  the  expiration  of  such  period,  if 
such  terms  are  not  complied  with,  the  vendor  or  his  successor  in  interest,  may 
cause  snch  articles  to  be  sold  at  public  auction.  Unless  such  articles  are  so 
sold  within  thirty  days  after  the  expiration  of  such  period,  the  vendee  or  his 
successor  in  interest  may  recover  of  the  vendor  the  amount  paid  on  such  ar- 
ticles by  such  vendee  or  his  successor  in  interest  under  the  contract  for  the 
conditional  sale  thereof." 

The  contract  provides : 

"That,  whereas,  the  said  Jacob.  Doll  &  Sons,  Incorporated,  has  this  day 
agreed  to  sell  to  the  said  party  of  the  second  part  a  certain  musical  instru- 
ment [describing  it]  at  the  price  agreed  of  six  hundred  and  fifty  and  oo/ioo 
dollars,  to  be  paid  as  follows:  Fifteen  and  oo/ioo  dollars  this  day,  and  two 
hundred  and  ©o/ioo  dollars  allowed  for  a  Wilbur  Mhy.  Upright  Piano  No. 
71296  in  trade,  and  one  hundred  and  five  and  oo/^qq  dollars  paid  on  a  previous 
contract  also  allowed,  and  fifteen  and  oo/ioo  dollars  more  on  the  9th  day  of 
each  and  every  month  hereafter  until  the  whole  of  the  purchase  price  above 
set  forth  is  fully  paid  as  specified  above." 

It  appeared  from  the  evidence  that  the  contract  for  the  purchase  of 
the  piano  in  suit  was  made  in  the  name  of  William  Nyboe,  the  plain- 
tiff's husband,  in  the  first  instance,  and  that  under  that  contract  the 

^s»For  other  cases  see  same  topic  6  KEY-NUMBBR  in  all  Key-Numbered  Digests  ft  Indexe* 
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^^«    ■  Wilbur  piano  alluded  to,  for  which  $200  was  allowed,  was  a  p 

^  that  belonged  to  his  wife,  plaintiff,  which  was  turned  over  to  the 

'•    ''  '   '  fendant  when  that  first  contract  was  made.    During  the  time  the 

.     '  tract  was  in  the  name  of  William  Nyboe  further  payments  amour 

to  $105  were  made,  so  that  when  this  new  contract  for  this  s 
'     J  -      '^.  piano,  of  which  the  plaintiff  already  had  possession,  was  made,  tJ 

was  allowed  to  her  the  value  of  her  Wilbur  piano  and  the  $105 
-'  on  that  previous  contract.     Under  the  new  contract  $75  was   ] 

in  all. 
^  .    -^  In  June,.  1912,  plaintiff  being  in  default  in  the  monthly  pajm 

t)  -         •  provided  for  in  the  contract,  she  and  her  husband  went  to  the  de£< 

ant's  place  of  business  and  an  agreement  was  entered  into,  as  testi 
.    ' :  '^     ^  "  by  one  of  defendant's  salesmen,  between  them  and  Mr.  Bodie,  the  n 

o'""'    ]  ager: 

"  '    ,  '  "That  Mr.  Nyboe  stated  he  could  not  pay  any  more  money  at  that  t 

and  his  suggestion  was  to  put  it  on  storage  until  he  was  able  to  take  It 

:  •  •     f'  ''^.  again  and  pay  the  storage  and  cartage.    Mr.  Bodie  stated  that  would  be 

'  ^  fectly  agreeable;   if  he  paid  the  arrears,  and  the  storage  and  cartage  ^ 

;.  '       ^1  he  was  ready  to  take  the  piano,  that  it  would  be  all  right;  that  they  wi 

hold  the  piano  for  him  until  he  was  able  to  do  that" 

As  the  result  of  that  agreement  the  piano  was  taken  from  the  ph 

tiff's  premises  to  the  defendant's  for  storage.     In  November,  IS 

.   ^  there  was  another  interview  between  the  plaintiff  and  her  husband  j 

»      -       ,^  the  manager  of  the  defendant    Plaintiff's  witness,  the  salesman,  te 

fied  that  Mr.  Nyboe  said : 

"I  am  willing  to  give  up  the  claim  to  this  piano,  providing  you  will  al 

me  what  I  paid  when  I  take  up  the  account  again.    I  may  buy  another  pi 

some  day;    and  If  you  will  allow  me  what  I  paid,  on  it,  I  will  give  up 

claim  on  this  piano.     Q.  Was  there  anj^hing  said  about  his  having  a  i 

chaser  for  the  piano  at  that  time?    A.  There  was  something  in  regard  to  t 

"  ^    ^  but  the  management  told  him  It  would  be  better  to  let  the  house  seU  it 

•     i-  '  him ;  when  he  was  ready  to  retake  another  piano,  they  would  allow  him  v 

.       ^      "  he  paid." 

"  Mr.  Nyboe  testified  to  this  conversation  in  November  as  follows: 

"I  had  the  piano  advertised,  and  I  went  down  to  see  the  manager  on  ^ 

^  terms  I  could  seU  it,  so  he  told  me  at  that  time  the  best  thing  I  could  do 

f .     .  .    s  to  let  them  take  possession,  and  whenever  I  got  ready  to  buy  another  pi 

*  '■■'       .,  he  would  allow  me  everything  what  was  paid  on  it,  except  storage  and 

^  ■  terest    Of  course,  he  told  me,  if  I  sell  it  to  somebody  else,  I  would  los( 

«         ,  \j  *  He  would  take  these  conditions.     I  pay  storage  and  interest,  and  allow 

1.   '  '  J  full  value  on  the  payment  of  a  new  one.    I  told  him  to  go  ahead  and  t 

possession  of  It     My  wife  and  myself  we're  present  at  the  time.     My  ^ 

♦^        ^       ^  made  that  arrangement  herself." 

^     ''    ;  At  the  close  of  the  plaintiff's  case  the  defendant  moved  to  disn 

-     .  .fe  upon  the  ground  that  the  plaintiff  had  wholly  failed  to  make  ot 

cause  of  action  under  the  statute ;  that  by  the  plaintiff's  own  testini 

'  .  •  *  it  appears  a  new  agreement  was  entered  into  whereby  the  plain 

when  she  came  to  purchase  a  new  piano  from  the  defendant,  wc 

*  ,  .    •  -  receive  full  allowance  for  payments  made  under  this  agreement    ' 

motion  being  denied,  exception  being  taken,  defendant  rested,  ; 

.,  '  '  •  then  renewed  this  motion  to  dismiss,  which  was  denied,  and  which  ^ 

s^  .  excepted  to.     Whereupon  tlie  plaintiflf  moved  for  the  direction  o 
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verdict,  and  the  defendant  moved  to  direct  a  verdict  for  the  defend- 
ant. The  court  thereupon  directed  a  verdict  for  the  plaintiff  for  the 
sum  of  $380. 

The  obvious  purpose  of  the  Legislature  in  enacting  the  statute  gov- 
erning conditional  sales  was  to  protect  purchasers  on  the  installment 
plan  from  the  oppression  of  unconscionable  dealers,  to  prevent  the 
forfeiture  of  considerable  sums  paid  on  account  by  reason  of  a  default 
in  the  payment  of  a  small  installment.  The  statute  was  wise  and  salu- 
tary, enacted  in  response  to  public  sentiment,  aroused  by  many  in- 
stances of  harsh  and  brutal  conduct  perpetrated  upon  people  quite 
helpless  to  protect  themselves.  Intended  to  be  a  shield  against  harsh 
and  unfair  conduct  in  strictly  enforcing  the  technical  requirements 
of  such  contract,  it  never  was  intended  to  be  used  as  a  sword  to  en- 
force harsh  and  technical  requirements. 

The  record  is  absolutely  barren  of  any  evidence  of  oppression  or  un- 
fair treatment  of  the  plaintiff  by  the  defendant.  On  the  contrary,  it 
shows  that,  when  the  plaintiff  fell  into  arrears  in  June,  the  defend- 
ant did  not  seize  and  carry  away  the  piano,  but  at  the  request  of  the 
plaintiff  and  her  husband  took  it  upon  storage  until  they  were  able  to 
take  it  out  again  and  pay  the  storage  and  cartage ;  that  it  so  held  the 
piano  under  that  agreement,  and  without  the  payment  of  any  fur- 
ther sums,  from  June  until  November,  when,  upon  the  request  of  the 
plaintiff  and  her  husband,  a  new  agreement  was  made,  under  which 
the  piano  was  surrendered  under  the  agreement  that,  whenever  she 
was  ready  to  buy  another  piano,  the  defendant  would  allow  her  ev- 
erything that  had  been  paid — ^that  is  to  say,  the  whole  $380,  made  up 
of  the  $200  allowed  for  the  old  piano  turned  in  on  the  first  contract, 
$105  paid  on  the  first  contract,  and  the  $75  paid  on  the  second  contract, 
less  the  storage  that  had  accrued  from  June  to  November,  and  in- 
terest. 

It  seems  to  me  that  that  created  a  valid  new  contract  upon  sufficient 
consideration.  The  provisions  of  the  statute  were  thereby  waived. 
There  was  no  necessity  for  the  defendant  to  hold  the  piano  for  30  days, 
and  within  30  days  thereafter  to  have  sold  it  at  public  auction,  upon 
due  notice;  and  no  cause  of  action  exists  for  the  recovery  of  the 
amounts  paid.  In  Seeley  v.  Prentiss  Tool  &  Supply  Co.,  158  App.  Div. 
853,  144  N.  Y.  Supp.  48,  the  court  said : 

*It  is  true  that  the  recent  case  of  Crowe  v.  Liquid  Carbonic  Co.,  208  N.  Y. 
396  [102  N.  E.  573],  held  that  the  parties  in  their  contract  could  not  waive  the 
provisions  of  the  statute,  but  we  do  not  understand  the  court  to  hold  that 
the  parties,  acting  in  good  faith,  could  not  enter  into  a  subsequent  agree- 
ment for  the  settlement  of  their  rights ;  that  they  could  not  make  a  new  con- 
tract in  relation  to  the  property  which  had  been  purchased  under  a  condi- 
tional sales  agreement.  It  is  one  thing  to  contract  in  advance  to  waive  the 
provisions  of  a  statute,  based  upon  considerations  of  public  policy,  and  quite 
another  to  hold  that  parties  may  not  enter  into  a  subsequent  agreement  in  re- 
lation to  such  property.  ♦  ♦  *  All  that  was  contemplated  by  the  statute 
was  to  afford  protection  to  persons  who  had  in  good  faith  made  purchases  un- 
der conditional  sales  agreements  by  providing  a  reasonable  opportunity  for 
redeeming  the  property  and  of  compelling  an  equitable  disposition  of  the 
funds  where  the  property  was  sold ;  but  it  was  never  understood,  so  far  as  we 
are  able  to  discover,  that  the  statute  was  to  prevent  persons  or  corporations 
from  entering  into  new  agreements  in  relation  to  such  property  while  in  the 
poflgoflslon  of  the  purchaser,  and  where  the  vendor  had  made  no  move  und»r 
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bis  contract  to  repossess  himself  of  the  property,  l^e  case  of  Falrb 
Nichols,  135  App.  DlY.  2d8  [119  N.  Y.  Supp.  752],  seems  to  be  a  saffici 
thority  for  holding  that  In  the  present  case  the  plaintiff  has  failed  to  e 
a  cause  of  action,  and  considerations  of  justice  approve.'* 

The  direction  of  a  verdict  for  the  plaintiflf,  and  the  judgment 
ed  thereon,  should  be  reversed,  and  the  complaint  be  dismissec 
costs  to  the  appellant     All  concur. 


GOTHAM  NAT.  BANK  OF  NEW  YORK  v.  MAfeTIN  et  al.     (No.  7( 
(Supreme  Court,  Appellate  Division,  First  Department     April  d,  : 

Attachment  ^=>26 — Gbotjn  d—Noneesidencb— Statute. 

On  motion  to  vacate  an  attachment  made  on  ground  of  defe 
nonresldence,  where  It  appeared  by  affidavits  that  such  defendant 
band  and  wife,  had  left  the  country  for  France  nine  months  pre' 
the  husband  having  failed  in  business,  they  stating  at  the  time  ti 
not  know  whether  they  would  return  or  not,  there  was  suffiden 
of  nonresldence  to  sustain  an  attachment  on  that  ground,  ande 
Civ,  Proc.  S  636,  providing  that,  to  procure  a  warrant  of  atta< 
plaintiff  must  show  by  affidavit  that  the  defendant  is  not  a  Tesi< 
this  state ;  the  provision  of  such  section  that  an  attachment  may 
against  a  resident  defendant  who  has  been  continuously  without  tt 
for  more  than  six  months  without  designating  a  person  upon  wl 
serve  summons  in  his  behalf  having  no  application  to  situations 
the  evidence  justifies  the  presumption  that  a  former  residence  in  tt 
has  been  aliandoned  and  a  status  of  nonresldence  come  to  exist 

[Ed.  Note. — For  other  cases,  see  Attachment,  (3ent  Dig.  {§  61-72 
Dig.  «E»25.] 

Appeal  from  Special  Term,  New  York  County. 

Action  by  the  Gotham  National  Bank  of  New  York  against 
Martin  and  another.  From  an  order  vacating  an  attachment,  p] 
appeals.    Order  reversed,  and  attachment  reinstated. 

Argued  before  INGRAHAM,  P.  J.,  and  CLARKE,  SC 
DOWLING,  and  HOTCHKISS,  JJ. 

John  Ewen,  of  New  York  City,  for  appellant. 
Julius  Miller,  of  New  York  City,  for  respondents. 

HOTCHKISS,  T.  In  the  affidavit  of  plaintiff's  president,  v 
January  12,  1915,  he  swore  on  information  and  belief  that  the  d 
ants  are  nonresidents  of  this  state  and  resided  somewhere  in  F 
His  information  and  belief  was  founded  upon  statements  made  1 
by  one  Wormser,  to  the  effect  that  the  latter  had  been  introdu 
him  by  defendant  Louis  Martin  as  the  manager  of  his  businej 
as  holding  his  power  of  attorney ;  that  on  January  8, 1915,  Worms 
told  him  that  defendant  Louis  and  defendant  Louise,  his  wif 
sailed  for  France  on  April  22,  1914,  where  they  had  since  be< 
ing ;  and  that  they  had  not  expressed  to  him  any  intention  of  reti 
to  New  York.  By  the  affidavit  of  one  Delenne,  an  acquaintance  o 
the  defendants,  it  appeared  that  they  were  natives  of  France,  bi 
resided  in  this  city  for  some  time  prior  to  April,  1914;  that  Lou 

^=:»For  othot  cases  see  same  topic  ft  KBT-NUMBBR  in  all  Key-Numbered  Digests  & 
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been  in  the*  restaurant  business,  but  that  the  concern  in  which  he  was 
interested  had  failed  about  April,  1914,  at  which  time  both  defendants 
had  sailed  for  France,  stating  to  him  that  they  did  not  know  whether 
they  would  return  or  not ;  and  that  in  fact  they  had  not  returned. 

It  would  thus  appear  that  the  defendants,  under  circumstances  indi- 
cating the  absence  of  any  further  business  interests  in  this  country, 
had  left  for  their  native  land  more  than  nine  months  prior  to  the  date 
of  the  affidavits,  and  at  the  time  of  leavir^  had  expressed  their  doubt 
as  to  whether  they  would  ever  return.  I  think,  within  the  authorities, 
this  is  sufficient  proof  of  nonresidence.  It  certainly  would  have  been 
prior  to  the  amendment  to  section  636  of  the  Code  in  the  year  1895 
(Laws  1895,  c.  578),. to  which  reference  is  made  in  Bodine  v.  Bodine, 
79  Misc.  Rep.  435,  140  N.  Y.  Supp.  118,  on  the  authority  of  which 
case  the  court  below  vacated  the  attachment.  Referring  to  that  amend- 
ment, which  provides  for  an  attachment  against  a  resident  who  has 
been  continuously  without  the  state  for  more  than  six  months  with- 
out designating  a  person  upon  whom  to  serve  a  summons  in  his  behalf, 
the  court  said  that,  if  the  former  .decisions  (Mayor  v.  Genet,  4  Hun, 
487,  affirmed  63  N.  Y.  646;  Hanover  Nat.  Bank  v.  Stebbins,  69  Hun, 
308,  309, 310,  23  N.  Y.  Supp.  529;  Weitkamp  v.  Loehr,  53  N.  Y.  Super. 
Ct.  79)  with  respect  to  what  circumstances  were  evidence  of  nonresi- 
dence were  still  to  be  recognized  as  authority,  notwithstanding  the 
above  amendment,  "then  every  person  who  leaves  the  state,  however 
temporarily,  becomes  eo  instante  a  nonresident,  and  subject  to  attach- 
ment, and  the  above  provision  for  attachment  of  the  property  of  ab- 
sent residents  is  vain  and  foolish." 

I  cannot  concur  in  this.  I  think  the  amendment  relates  to  cases 
where  there  is  no  doubt  of  the  defendant's  continued  residence  within 
the  state,  under  which  circumstances  there  necessarily  can  be  no  attach- 
ment unless  there  has  been  an  absence  of  over  six  months  without  any 
designation.  The  amendment  has  no  application  to  situations  where 
the  evidence  justifies  the  presumption  that  a  former  residence  in  this 
state  has  been  abandoned  and  a  status  of  nonresidence  has  come  to 
•exist. 

The  order  should  be  reversed,  with  $10  costs  and  disbursements,  the 
motion  to  vacate  the  attachment  denied,  with  $10  costs,  and  the  attach- 
ment reinstated    All  concur. 


ULNBR  T.  DORAN.     (No.  7101.) 
(Sapreme  Ckrart,  Appellate  Dlvlalon,  First  Department     April  9,  1915.) 

1.  Bawkbuptct  ^=»315,  423  —  Discharge  —  Debts  and  Liabilities  Dis- 
CHABOsi>— Judgment  foe  Convebsion. 

A  Jadgment  against  a  city  marshal  for  the  conyerslon  of  rents  collected 
by  him  under  an  attachment  and  paid  oyer  to  the  attaching  creditor  after 
notice  that  they  had  been  assigned  by  the  debtor  was  provable  in  bank- 
ruptcy and  released  by  his  discharge,  as,  assuming  that  it  was  for  a 
technical  conTersion,  a  Judgment  in  such  an  action  is  released  unless  there 
is  evidence  of  actual  fraud  in  incurring  the  liability,  and  the  merely  con- 
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str  octiTe  fraud  and  malice  following  upon  the  fact  of  oonyerslon  does  not 
prevent  the  discharge  of  the  indebtedness,  whether  reduced  to  ludgment 
or  not. 

IKd.  Note.— For  other  cases,  see  Bankruptcy,  Cent  Dig.  f f  488,  491,  818 ; 
Dec  Dig.  «=»315,  423.] 

2.  Bankruptct  ^=s>433 — ^Disghabge — Lien  of  Execution  Against  Wages. 

The  provision  of  Code  Civ.  Proc.  §  1391,  that  on  presentation  of  an  ex- 
ecution against  wages  to  the  person  from  whom  such  wages  are  due,  or 
may  thereafter  become  due.  It  shall  become  a  lien  and  a  continuing  levy 
upon  the  wages  due  or  to  become  due  to  the  amount  therein  specified, 
not  exceeding  10  per  cent  thereof,  is  intended  merely  to  avoid  the  neces- 
sity of  successive  levies  from  time  to  time,  and  does  not  create  a  spe- 
cific lien  upon  the  income  or  earnings  not  yet  due,  and  which  d.o  not  there- 
after become  due  until  after  the  execution  debtor's  discharge  in  bank- 
ruptcy. 

[Ed.  Note.—- For  other  cases,  see  Bankruptcy,  Cent  Dig.  if  808-823; 
Dec.  Dig.  «=»433.] 

S^  Bankbuptgt  ^=s>433  —  Dischabgb  —  Effect  as  to  Execution  Against 
Wages. 

Under  Code  Civ.  Proc.  §  1391,  providing  that  an  execution  against  wages 
shall  become  a  lien  and  continuing,  levy  upon  wages  due  or  to  become  due, 
and  that  the  levy  shall  be  a  continuing  levy  until  the  execution  and  the 
expenses  thereof  are  fully  satisfied,  or  until  modified,  and  that  either 
party  may  apply  at  any  time  for  a  modification  of  the  execution,  and  the 
court.  Judge,  or  Justice  may  make  such  modification  as  shall  be  deemed 
Just,  where  the  execution  debtor  was  discharged  in  bankruptcy,  the  exe- 
cution should  be  modified ;  but,  until  modified,  money  collected  thereun- 
der, even  after  the  discharge,  was  properly  payable  to  the  Judgment 
creditor. 

[Ed.  Note.— For  other  cases,  see  Bankruptcy,  Cent  Dig.  ||  808-823; 
Dec.  Dig.  «=5>433.] 

Appeal  from  Special  Term,  New  York  County.  « 

Action  by  Walter  V.  Ulner  against  John  R.  Doran.  From  an  order 
denying  a  motion  for  a  modification  of  an  order  for  execution  under 
section  1391,  Code  of  Civil  Procedure,  defendant  appeals.  Reversed^ 
and  motion  granted  in  part. 

See,  also,  151  N.  Y.  Supp.  1148. 

Argued  before  INGRAHAM,  P.  J.,  and  CLARKE,  SCOTT^ 
DOWUNG,  ancj  HOTCHKISS,  JJ. 

Benjamin  Berger,  of  New  York  City,  for  appellant. 
Mervyn  Mackenzie,  of  New  York  City,  for  respondent 

SCOTT,  J.  The  defendant  appellant  is  now  a  court  attendant  in  the 
Municipal  Court,  and  in  receipt  of  a  salary  exceeding  $12  per  week. 
In  1907  he  was  a  city  marshal,  and  as  such  was  intrusted  with  the  levy- 
ing of  an  attachment  which  had  been  issued  out  of  the  Municipal  Court 
in  an  action  by  one  Luther  F.  Heldon  against  one  Fred  H.  Menger. 
By  virtue  of  this  attachment  defendant  levied  upon  and  collected,  as 
the  property  of  said  Menger,  rents  from  certain  tenants  of  an  hotel. 
The  action  of  Heldon  v.  Menger  resulted  in  a  judgment  against  said 
Menger  on  December  24,  1907,  and  on  February  8,  1908,  this  defend- 
ant paid  to  the  clerk  of  the  Municipal  Court,  to  the  credit  of  the  action 
of  Heldon  v.  Menger,  the  sum  of  $295.35,  which  was  at  once  paid  over 
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to  the  plaintiff  in  said  action.  It  appears,  however,  that  in  November, 
1907,  the  said  Fred  H.  Menger  had  assigned  to  Walter  V.  Ulner,  plain- 
tiff herein,  all  the  amounts  and  accounts  due  from  tenants  of  the  above- 
mentioned  hotel.  It  also  appears  that,  before  defendant  paid  over  to 
the  clerk  of  the  Municipal  Court  the  moneys  so  collected  by  him,  he 
had  been  notified  that  Ulner,  plaintiff  herein,  claimed  to  own  and  be 
entitled  to  said  moneys,  and  due  demand  was  made  upon  defendant 
therefor.  Consequently,  in  dealing  with  the  money  collected  on  the 
property  of  Menger,  defendant  did  so  with  full  knowledge  of  the  claim 
of  ownership  thereto  by  Ulner. 

Ulner  thereupon  commenced  this  action  to  recover  the  moneys  thus 
collected  and  paid  over,  and  on  February  10,  1909,  recovered  a  judg- 
ment against  defendant  for  the  sum  of  $470.75.  On  April  12,  1912,. 
an  order  was  made,  pursuant  to  the  provisions  of  section  1391,  Code 
of  Civil  Procedure,  that  an  execution  issue  to  the  sheriff  of  the  county 
of  New  York  directing  him  to  levy  and  collect  from  the  salary  to 
grow  due  to  defendant  from  the  city  of  New  York  the  sum  of  $2.88 
per  week.  On  April  30,  1913,  a  voluntary  petition  in  bankruptcy 
was  filed  by  defendant,  and  such  proceedings  were  had  thereun- 
der that  a  discharge  in  bankruptcy  was  granted  on  August  27,  1913. 
The  debt  to  plaintiff  was  duly  scheduled,  and  defendant's  claim 
is  that  it  is  discharged,  and  the  purpose  of  the  present  motion  is 
to  so  modify  the  order  for  the  execution  against  salary  that  no  further 
sum  shall  be  collected  thereunder.  Neither  the  judgment  roll  nor  the 
pleadings  in  the  present  action  are  submitted,  but  it  is  stated  on  the 
briefs  and  both  parties  argue  upon  the  assumption  that  the  action  was 
in  form  one  for  damages  for  the  conversion  of  the  moneys  collected 
by  defendant  and  paid  over  to  the  clerk  of  the  Municipal  Court  in 
defiance  of  plaintiff's  claim,  of  title  thereto.  The  question  presented 
by  this  appeal,  therefore,  is  whether  a  judgment  for  conversion  is  dis- 
charged by  the  discharge  of  the  judgment  debtor  in  bankruptcy  pro- 
ceedings, and,  even  if  the  debt  was  discharged,  whether  or  not  plain- 
tiff's lien  does  not  survive  the  discharge. 

[1]  Assuming  that  the  action  against  defendant  was  for  a  techni- 
cal conversion,  it  is  now  well  settled  that  a  judgment  in  such  an  action 
is  provable  in  bankruptcy  and  released  by  the  discharge,  unless  there 
be  evidence  of  actual  fraud  in  incurring  the  liability,  of  which  there  is 
no  evidence  in  this  case.  The  merely  constructive  fraud  and  malice 
which  is  sometimes  said  to  follow  upon  the  fact  of  conversion  is  not 
sufficient  to  prevent  the  discharge  of  the  indebtedness,  whether  it  has 
been  reduced  to  judgment  or  not.  Maxwell  v.  Martin,  130  App.  Div. 
80,  114  N.  Y.  Supp.  349;  Lewis  v.  Shaw,  122  App.  Div.  96,  106  N.  Y. 
Supp.  1012;  Collier  on  Bankruptcy  (10th  Ed.)  p.  387.  We  think,  there- 
fore, that  the  judgment  debt  was  discharged  by  the  discharge  in  bank- 
ruptcy. 

[2]  It  IS  urged,  however,  that  although  the  debt  may  have  been  dis- 
charged the  execution  continues  in  force,  and  the  levy  thereunder  re- 
mains a  continuing  lien  upon  salary  to  be  earned  after  the  discharge  of 
the  judgment.  This  claim  is  made  under  the  following  language  of 
section  1391,  supra: 
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''Said  execution  shall  become  a  lien  and  a  conttnuingleyy  upon  the  wages 
earnings,  debts,  salary,  income  from  trust  funds  or  profits  due  or  to  become 
due  to  said  judgment  debtor  to  the  amount  specified  therein  which  shall  not 
exceed  ten  per  centum  thereof,  and  said  levy  shall  be  a  continuing  \wy  until 
said  execution  and  the  expenses  thereof  are  fully  satisfied  and  paid  or  until 
modified  as  hereinafter  provided." 

This  clause  is  not  susceptible,  as  we  consider,  of  the  construction 
claimed  for  it  by  the  plaintiff.  Its  purpose  was  to  avoid  the  necessity 
of  successive  levies  from  time  to  time  whenever  an  installment  of  in- 
come might  become  due.  It  certainly  was  not  intended  to  create  a  spe- 
cific lien  upon  income  or  earnings  not  vet  due,  and  which  do  not  be- 
come due  until  after  the  discharge  and  satisfaction  of  the  debt  upon 
which  the  execution  issued.  Salary  earned  after  the  discharge  in 
bankruptcy  stands  in  a  position  analogous  to  that  of  other  property  ac- 
quired after  a  discharge,  as  to  which  a  judgment  included  in  the  dis- 
charge is  specifically  declared  not  to  become  a  lien.  Section  1268,  Code 
Civ.  Proc. 

[3]  The  true  rule  is  that  as  to  earnings  which  become  due  after 
the  discharge  in  bankruptcy  there  remains  no  indebtedness  to  be  satis- 
fied, and  consequently  the  order  permitting  the  issue  of  what  is  some- 
times termed  a  garnishee  execution  should  be  modified.  We  think, 
however,  that  the  execution  remained  valid  and  enforceable  until  modi- 
fied as  contemplated  by  section  1391,  supra,  and  that  any  moneys  col- 
lected under  it,  even  after  the  date  of  the  defendant's  discharge  in 
bankruptcy,  are  properly  payable  to  the  judgment  creditor.  It  was  the 
evident  intention  of  section  1391  that  such  an  execution  should  re- 
main in  full  force  until  satisfied  by  the  moneys  collected  thereunder  or 
modified  by  the  court. 

The  order  appealed  from  will  therefore  be  reversed,  with  $10  costs 
and  disbursements,  and  the  motion  granted  to  the  extent  that  the  order 
of  April  4,  1912,  authorizing  the  issue  of  an  execution  against  defend- 
ant's salary  will  be  so  modified  as  to  limit  the  collection  to  be  made 
under  such  execiition  to  those  made  prior  to  the  date  of  the  order  ap- 
pealed from.    Settle  order  on  notice.    All  concur. 


F.  V.  SMITH  CONTRACrriNO  CO.  v.  CITY  OF  NEW  YORK.    (No.  7071.) 
(Supreme  Court,  Appellate  Division,  First  Department     April  9,  1916.) 

L.  Municipal  Cobpobations  ^s»374— €bbtifioats  of  Enoinebb— Bvidbitob. 

In  an  action  against  defendant  city  on  a  contract  for  grading  and  pav- 
ing a  street,  providing  that,  if  the  borough  engineer  should  be  of  opinion 
that  performance  was  unnecessarily  or  unreasonably  delayed,  he  should 
notify  the  borough  president,  who  might  notify  the  contractor  to  disoon- 
tinue  the  work,  and  then  relet  it,  where  it  appeared  that  the  certificate 
of  the  engineer  that  the  work  was  unnecessarily  and  unreasonably  de- 
layed had  not  been  made  upon  personal  knowledge,  but  upon  the  re- 
ports of  subordinates,  the  contractor  was  entitled  to  show  tiie  actual  facts. 

[Ed.  Note. — For  other  cases,  see  Municipal  Corporations,  Cent  Dig.  {{ 
905,  910;    Dec.  Dig.  t8=»374.] 
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2.  APFBAI,  AlID  IlBBOB  ^S»d27— RSVIBW— DXBBOIBD  VBBDICT— ImnCBENGBS  FBOli 

Evidence. 

On  appeal  from  a  verdict  directed  for  the  defendant  the  plaintiff  is  en- 
titled to  the  benefit  of  the  most  favorable  inferences  that  can  be  drawn 
from  the  testimony  in  his  behalf. 

[Ed.  Note.— For  other  cases,  see  Appeal  and  Error,  Gent  Dig.  §|  2912, 
2917,  3748,  3758,  4024;   Dec.  Dig.  «s»927.] 

3.  Damages  ^s»208— Amount— Quxstioh  fob  Jubt. 

The  bare  existence  of  any  damages,  or  their  amaant,  in  an  action  for 
breach  of  contract,  is  a  question  of  fact  for  the  Jury. 

[Ed.  Note.— For  other  cases,  see  Damages,  Cent  Dig.  U  54,  64,  68,  132, 
144,  145,  205,  220,  583,  534;   Dec.  Dig.  «s>208.] 

Appeal  from  Trial  Term,  New  York  County. 

Action  by  the  F.  V.  Smith  Contracting  Company  against  the  City  of 
New  York.  Judgment  for  defendant,  entered  on  a  directed  verdict,  and 
plaintiff  appeals.    Reversed. 

Argued  before  INGRAHAM,  P.  J.,  and  CLARKE,  SCOTT, 
BOWLING,  and  HOTCHKISS,  JJ. 

Charles  J.  Hardy,  of  New  York  City,  for  appellant. 

Clarence  L.  Barber,  of  New  York  City,  for  respondent 

SCOTT,  J.  [1,2]  The  action  is  upon  a  contract  for  regulating,, 
grading,  and  paving  Leggett  avenue  in  the  borough  of  the  Bronx.  The 
contract  was  executed  on  March  22,  1909,  and  provided  that  the  work 
should  be  completed  within  300  working  days.  On  April  16,  1910,  the 
president  of  the  borough  of  the  Bronx  declared  the  contract  abandon- 
ed, on  the  ground  that  the  work  "had  been  "unnecessarily  and  unrea- 
sonably delayed,"  and  thereupon  the  plaintiff  and  its  workmen  were 
compelled  to  leave  the  job,  and  the  work  was  relet. 

The  contract  contained  the  usual  provisions  that  if  "the  engineer 
shall  be  of  opinion,  and  shall  so  certify  to  the  president,  that  the»per- 
formance  of  the  contract  is  unnecessarily  or  unreasonably  delayed, 
♦  *  ♦  the  president  shall  have  the  power  to  notify  the  contractor 
to  discontinue  all  work,  or  part  thereof,"  and  thereupon  to  relet  the 
work.  The  contract  provided  that  the  word  "engineer,"  wherever  used, 
should  be  deemed  to  designate  the  chief  engineer  of  the  borough  of 
the  Bronx.  Pending  the  performance  of  the  contract  the  office  of  the 
borough  president  of  the  Bronx  was  reorganized,  the  position  of  chief 
engineer  of  the  borough  of  the  Bronx  was  abolished,  and  the  duties 
formerly  performed  by  him  with  reference  to  the  class  of  work  to  be 
performed  under  plaintiff's  contract  were  devolved  upon  an  officer  des- 
ignated as  the  chief  engineer  of  sewers  and  highways. 

The  sole  ground  upon  which  the  borough  president  declared  the 
contract  abandoned  was  that  the  work  had  been  "unnecessarily  and  un- 
reasonably delayed,"  and  it  is  the  plaintiff's  contention  that  the  method 
by  which  the  contract  could  be  abrogated  for  this  reason  is  clearly  de- 
fined by  the  contract  itself,  and  that  this  method  was  not  followed.  It 
further  contends,  and  there  is  evidence  from  which  the  jury  might 
have  so  found,  that  there  had  not  been  unnecessary  or  unreasonable 
delay.    The  officers  of  defendant  seem  to  have  strangely  ignored  and 
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overlooked  the  plain  provisions  of  the  contract  as  to  the  methoc 
pursued  when  occasion  arose  for  abrogating  a  contract  for  dela> 
In  this  particular  the  case  is  on  all  fours  with  Wakefield  Co.  ^ 
of  New  York,  157  App.  Div.  535,  142  N.  Y.  Supp.  743,  in  whi< 
court  affirmed  a  judgment  in  favor  of  the  plaintiff  upon  a  contn 
the  construction  of  a  sewer  in  the  borough  of  the  Bronx,  in  whi 

,    "'■  same  officers  acted  who  acted  in  the  present  case,  and  in  the  sam< 

m  ner.    It  was  held  in  that  case  that,  while  the  certificates  of  the  en 

and  of  the  borough  president  did  not  in  form  comply  with  tlie  re 

1  ments  of  the  contracts,  they  were  in  substantial  compliance  ther 

It  appeared  in  that  case,  however,  as  it  appears  in  this,  that  the 

*  •  ,  engineer  of  sewers  and  highways,  whose  certificate  that  the  woi 

unnecessarily  and  unreasonably  delayed  was  an  essential  prere 
to  a  lawful  abrogation  of  the  contract  by  the  borough  presiden 
upon  whose  certificate  the  president  assumed  to  act,  had  no  pe 
knowledge  of  the  facts  upon  which  his  certificate  was  based,  but 
for  such  facts  entirely  upon  reports  from  his  subordinates. 

*  ,s  Wakefield  Co.  Case  the  jury  found  that  these  reports  were  i 
7  "                        and  erroneous,  and  in  the  present  case  the  jury  might  have  so 

'•     •  if  it  had  been  permitted  to  pass  upon  the  question.    Upon  this  st 

facts  this  court  said : 

*'In  forming  his  opinion  the  engineer  necessarily  relied  to  some  extei 

*  the  reports  of  his  subordinates.  It  seems  obvious  that  if  those  report 
untrue  or  inadequate,  and  the  engineer,  without  any  investigation  h 
relied  solely  upon  them  in  forming  his  opinion,  then,  no  matter  how  im] 
he  believed  in  the  truth  of  the  reports,  his  certificate  would  not  be  con 
because  it  would  not  represent  his  honest  Judgment  based  upon  existing 
Therefore,  I  am  of  the  opinion  that  the  plaintiff  was  entitled  to  shov 
the  actual  facts  were,  and  if  there  were  no  facts  upon  which  .the  ju( 
of  the  chief  engineer  could  have  been  based,  then  the  jury  was  justi 
concluding  that  either  the  facts  had  been  misrepresented  to  him,  or  tl 
opinion  was  not  based  on  any  facts.    The  chief  engineer  did  not  have  th 

''  to  cancel  the  contract  at  his  option,  but  only  to  certify  when,  in  his  o 

•  its  performance  had  been   unreasonably  or  unnecessarily  delayed, 
formed  such  an  opinion  capriciously  or  arbitrarily,  without  regard  to  the 
then  his  certificate  was  not  given  In  good  faith.*' 

'  If  we  were  right  in  affirming  the  judgment  in  the  case  from 

^  I  have  cited,  it  seems  to  follow  necessarily  that  the  present  jud 

cannot  be  sustained,  for  the  two  cases  are  not  to  be  distinguished 

\,  the  facts.    In  the  present  case  there  was  evidence  from  which  th 

'  ^-  might  have  found  that  at  the  date  of  the  abrogation  of  the  co 

plaintiff's  delay  was  considerably  less  than  the  engineer  of  sewe: 

highways  believed  that  it  was,  and  on  an  appeal  from  a  directe 

diet  for  the  defendant,  plaintiff  is  entitled  to  the  benefit  of  the 

favorable  inferences  to  be  drawn  from  the  testimony. 

[3]   It  is  quite  probable  that  plaintiff's  damages  will,  upon  a  i 
be  found  to  be  much  smaller  than  it  claims,  and  it  may  even  be 
that  it  has  suffered  no  appreciable  damage ;  but  all  that  is  a  matt 
the  jury. 

Upon  the  authority,  therefore,  of  Wakefield  Co.  v.  City  of 
York,  supra,  the  judgment  appealed  from  must  be  reversed, 
new  trial  granted,  with  costs  to  appellant  to  abide  the  event.    Al 
cur. 
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REYNOLDS  et  al.  v.  REYNOLDS  et  aL 
(Supreme  Court,  Appellate  Division,  Second  Department.    April  9,  1915.) 

1.  Wiixs  «=>489,  676— Trust  by  Implication— Validity— Pabol  Evidence. 

Where  a  testator  bequeathed  property  in  trust,  to  be  paid  out  according 
to  directions  given  the  trustee,  which  were  not  contained  in  the  will,  an 
enforceable  constructive  trust  was  created ;  and  parol  evidence  was  ad- 
missible to  establish  the  beneficiaries,  who  were  not  mentioned,  even 
though  a  will  cannot  be  aided  by  parol  evidence,  or  a  written  instrument 
not  of  probative  character. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent.  Dig.  M  1037-1046,  1591, 
1592;   Dec.  Dig.  €s»489,  676. 

2.  Judgment  ^=>585 — Conclusiveness— Mattebs  Concluded. 

A  Judgment  of  the  surrogate,  who  construed  a  will  under  Code  Civ. 
Proc.  I  2624,  that  a  particular  subdivision  was  void,  is  not  a  bar  to  a  sub- 
sequent suit  to  enforce  a  valid  constructive  trust  created  by  that  subdivi- 
sion ;  the  surrogate  being  without  equity  powers. 

[Ed.  Note.— For  other  cases,  see  Judgment,  Cent.  Dig.  §§  1062-1064, 
1067,  1073,  1084,  1065,  1092-1095 ;   Dec  Dig.  <&=»585.1 

Appeal  from  Special  Term,  Kings  County. 

Action  by  Bridget  Reynolds  and  another  against  John  Reynolds,  as 
executor,  and  others.  From  the  judgment,  certain  defendants  appeal. 
AfiRrmed. 

Argued  before  JENKS,  P.  J.,  and  BURR,  THOMAS,  STAPLE- 
TON,  and  RICH,  JJ. 

M.  J.  Egan  and  L.  J.  Morrison,  both  of  New  York  City,  for  appel- 
lants. 

Henry  F.  Cochrane,  of  Brooklyn,  for  respondents. 

RICH,  J.  The  defendants,  with  the  exception  of  John  Reynolds, 
appeal  from  a  judgment  of  the  Special  Term  in  favor  of  the  plaintiffs, 
in  an  action  brought  to  impress  a  trust  upon  personal  property,  under 
the  provisions  of  the  sixth  paragraph  of  the  will  of  Rev.  John  Mc- 
Guire,  deceased,  by  which  such  property  was  bequeathed  to  his  execu- 
tor, the  defendant  Reynolds,  in  the  following  language: 

"Item  Sixth:  I  do  hereby  give  and  bequeath  to  my  said  executor  all  of 
the  personal  property  which  I  may  die  possessed  and  which  I  may  own  at  the 
time 'of  my  death  in  trust,  however,  and  for  the  puri)oses  of  paying  out  and 
disposing  of  same  as  I  have  advised  and  directed  him  to  do  giving  him  full 
power  and  authority  as  my  executor  to  fully  sign,  execute  and  deliver  any  and 
all  releases  satisfactions  of  mortgages  and  other  papers  necessary  for  the  full 
carrying  out  of  the  directions  so  given  and  to  be  of  full  power  and  effect  as 
though  I  was  personally  present  and  to  acknowledge  any  and  all  necessary 
papers  in  the  matter  of  carrying  out  the  trust  reposed  in  him." 

The  learned  trial  court  has  found,  and  the  evidence  is  sufficient  to 
sustain  his  findings: 

"IV.  That  about  two  weeks  prior  to  his  death,  the  said  John  McGuire  stated 
and  declared  to  the  said  John  Reynolds  that  he  was  desirous  of  making  a  will. 

"V.  That  at  various  times  thereafter  the  said  John  McGulre  stated  and  de- 
clared that  he  Intended  to  make  a  will,  and  further  stated  and  represented 
to  the  Bald  John  Reynolds  that  he  had  a  large  amount  of  personal  property 
that  he  desired  to  dispose  of  in  a  certain  manner. 
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"VI.  That  thereafter,  and  prior  to  the  execution  of  his  will,  the  said  John 
McGuire  stated  and  represented  to  the  said  John  Reynolds  that  the  disposition 
which  he  desired  to  make  of  his  personal  property  was  to  give  the  same  in 
equal  shares  to  his  sisters,  Bridget  Reynolds  and  Mary  Morris ;  and  he  fur- 
ther stated  and  represented  to  the  said  John  Reynolds  that,  if  he  would  un- 
dertake to  dispose  of  the  said  personal  property  In  equal  shares  between  the 
said  Bridget  Reynolds  and  Mary  Morris,  he  would  make  a  will,  by  the  terms 
of  which  he  would  leave  the  said  personal  estate  to  the  said  John  Reynolds 
in  trust,  to  pay  out  the  same  according  to  the  directions  which  he  had  given 
to  him,  to  divide  the  same  equally  between  the  said  Bridget  Reynolds  and 
Mary  Morris. 

"VII.  That  the  said  John  Rejrnolds  promised  and  agreed  to  and  with  the 
said  John  McGuire  that  if  he,  the  said  John  McGuire,  would  make  such  a 
will  that  he  would  carry  out  the  directions  of  the  said  John  McGuire,  and  pay 
out  and  dispose  of  the  property  bequeathed  to  him  in  equal  shares  between 
the  said  Bridget  Reynolds  and  Mary  Morris. 

"VIII.  That  thereafter,  and  after  the  making  of  the  said  promise  and  agree- 
ment by  the  said  John  Reynolds,  and  in  reliance  thereon,  the  said  John  Mc^ 
Guire  on  the  29th  day  of  April,  1912,  made  and  executed  his  will  in  writing, 
wherein  and  whereby  he  appointed  said  John  Reynolds  his  executor  and  trus- 
tee, and  bequeathed  him  all  of  his  personal  property  in  trust,  to  be  paid  out 
and  disposed  of  by  him  according  to  directions  given  the  said  John  Reynolds 
by  the  said  John  McGuire  to  divide  the  same  equally  between  the  said  Bridget 
Reynolds  and  Mary  Morris. 

"IX.  That  thereafter  the  plaintiffs  duly  demanded  that  the  said  John  Reyn- 
olds carry  out  and  perform  his  promise  and  agreement  made  to  and  with  the 
said  John  McGuire  to  pay  out  and  distribute  the  personal  property  of  the 
said  John  McGuire  to  the  plaintiffs  in  equal  shares,  which  demand  has  been 
refused  by  the  said  John  Reynolds." 

No  exceptions  to  the  findings  were  filed  by  the  appellants.  The 
plaintiffs  are  sisters  of  the  decedent,  residing  in  Ireland,  and  are  the 
sisters  to  whom  he  referred  in  his  conversations  with  Reynolds.  In 
addition  to  these  sisters,  the  testator  left  him  surviving,  as  his  heirs 
at  law  and  next  of  kin,  Thomas  McGuire,  a  brother,  since  deceased, 
the  defendants  Margaret  Shearan,  a  sister,  and  Elizabeth  Rowe,  Thom- 
as McGuire,  John  McGuire,  and  Philip  McGuire,  children  of  a  de- 
ceased brother,  Patrick  McGuire.  The  defendant  Ellen  McGuire  is 
the  administratrix  of  the  deceased,  Thomas  McGuire,  and  upon  her 
appointment  was  duly  substituted  as  a  party  defendant  in  his  place. 
Of  his  brother  Thomas  and  his  sister  Margaret  Shearan,  the  deceased 
while  planning  the  disposition  of  his  property  said,  "No;  I  won't  ac- 
knowledge them  at  all."  Mr.  dwell,  the  lawyer  who  prepared*  the 
will,  took  it  to  the  house,  and  in  the  presence  of  Reynolds  read  it  to 
the  testator.  When  he  read  the  sixth  clause,  he  asked  who  was  the 
beneficiary,  and  the  deceased  replied,  pointing  to  Reynolds,  "He  knows. 
He  will  carry  out  my  instructions ;  he  will  do  it."  Reynolds  does  not 
appeal. 

[1]  It  is  contended  that  the  case  at  bar  is  controlled  by  the  rule 
that  a  testamentary  disposition  which  is  so  indefinite  that  the  inten- 
tion of  the  testator  cannot  be  ascertained  from  the  language  of  the 
instrument  is  void,  and  cannot  be  made  valid  by  any  oral  testimony, 
or  by  any  written  instrument  which  is  not  of  a  probative  character^ 
and  that  for  that  reason  the  trust  in  the  will  under  consideration  fails, 
and  as  to  the  property  included  in  the  sixth  subdivision  of  the  will  the 
deceased  died  intestate.  The  answer  to  this  contention  is  that  the 
trust  created  by  the  will  is  constructive,  arising  by  implication  of  law,. 
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to  carry  into  effect  the  expressed  intention  of  the  testator  and  promise 
of  the  legatee,  which  induced  the  making  of  the  will,  and  equity  will 
intervene,  even  in  the  absence  of  fraud,  when  it  is  necessary  to  carry 
out  and  effectuate  the  intention  of  the  testator.  Jay  v.  Lee,  41  Misc. 
Rep.  13,  83  N.  Y.  Supp.  579;  Amherst  College  v.  Ritch,  151  N.  Y. 
282,  45  N.  E.  876,  37  U  R.  A.  305;  Matter  of  Will  of  O'Hara,  95 
X.  Y.  403,  47  Am.  Rep.  53,  which  recognized  the  rule,  but  denied  its 
enforcement,  because  the  trust  attempted  to  be  created  violated  the 
statute  against  perpetuity;    Ahrens  v.  Jones,  169  N.  Y.  555,  561,  62 

N.  E.  666,  88  Am.  St.  Rep.  620;   Rutherfurd  v.  Carpenter,  134  App. 

r>iv.  881,  888,  119  N.  Y.  Supp.  790;    GoUand  v.  Golland,  84  Misc. 

Rep.  299,  147  N.  Y.  Supp.  263 ;  Erdman  v.  Meyer,  52  Misc.  Rep.  256, 

102  N.  Y.  Supp.  197. 

The  trust  is  perfect  and  complete,  with  the  exception  that  it  does  not 

name  the  beneficiaries.    This  does  not  invalidate  the  trust    As  was 

said  in  Jay  v.  Lee,  supra: 

**The  designation  here  is  of  persons  whose  names  the  testator  had  given 
to  the  trustees  before  making  her  will.  So  Imig  as  the  fact  exists  that  she 
save  them  the  names,  it  does  not  matter  whether  it  was  done  orally  or  in 
writing.  ♦  ♦  ♦  There  seems  to  be  no  doubt  that  evidence  dehors  the  will 
may  be  resorted  to  to  identify  the  beneficiaries  designated  by  the  will.  It  is 
tme  that  a  bequest  can  only  be  made  by  a  will.  But  the  bequest  here  is  made 
by  the  will ;  i.  e. ,  to  the  trustees.  The  evidence  dehors  is  not  to  make  a  be- 
quest, but  to  ascertain  and  identify  the  beneficiaries  designated  by  the  trust 
clause  of  the  will." 

This  rule  of  law  is  supported  by  decisions  in  many  other  jurisdic- 
tions, among  others  the  following:  Curdy  v.  Berton,  79  Cal.  420,  21 
Pac.  858,  5'L.  R.  A.  189,  12  Am.  St.  Rep.  157;  In  re  Fleetwood  and 
Sidgreaves  v.  Brewer,  L.  R.  15  Chan.  Div.  594;  Pring  v.  Pring,  2  V^m. 
99;  Matter  of  Spencer's  Will,  57  L.  T.  (N.  S.)  519;  Podmore  v.  Gun- 
ning, 7  Sim.  644;  Attorney  General  v.  Dillon,  13  Jr.  Ch.  Rep.  127; 
Irvine  v.  Sullivan,  L.  R.  8  Eq.  673. 

Evidence  dehors  the  will  was  competent  to  establish  that  the  plain- 
tiflfs  were  the  beneficiaries  named  and  intended  by  the  testator  as  the 
recipients  of  his  bounty,  and,  this  being  so,  the  trust  is  valid  and  en- 
forceable in  equity.  The  cases  cited  by  the  appellants  to  sustain  their 
contention  upon  this  point  differ  in  their  material  facts  from  those 
presented  by  the  case  at  bar,  and  are  not  authorities  which  apply  to 
or  control  the  disposition  of  this  appeal. 

[2]  The  will  was  construed  by  the  surrogate  under  the  provisions 
of  section  2624  of  the  Code  of  Cfivil  Procedure  when  offered  for  pro- 
bate, all  of  the  heirs  and  next  of  kin  having  been  cited,  and  its  sixth 
subdivision  was  decreed  void,  and  it  was  decided  that  as  to  the  per- 
sonal property  included  in  that  subdivision  the  testator  died  intestate, 
and  the  same  should  be  distributed  under  and  in  accordance  with  the 
provisions  of  the  statute  of  distribution.  It  is  now  contended  that 
such  adjudieation  is  conclusive  upon  the  plaintiffs  and  res  ad  judicata 
upon  the  issues  of  fact  and  questions  of  law  presented  by  this  action. 
The  court  at  Special  Term  overruled  this  contention  upon  the  author- 
ity of  Fairchild  v.  Edson,  154  N.  Y.  199,  48  N.  E.  541,  61  Am.  St. 
Rep.  609,  and  he  was  clearly  right. 
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This  is  not  an  action  to  construe  the  will,  but  one  to  declare  and 
enforce  a  trust  created  by  it.  The  will  is  not  assailed.  The  question 
presented  now  was  not  presented  to  the  learned  surrogate,  who  at  the 
time  of  the  probate  was  without  equitable  jurisdiction.  The  only  ques- 
tions within  his  jurisdiction  were  the  testamentary  capacity  of  the  de- 
ceased and  undue  or  improper  influences  exerted  over  and  upon  him. 
While  it  is  true  that,  as  an  incident  of  the  probate,  he  could  construe 
any  part  of  the  will  if  the  parties  so  desired,  his  consideration  was 
limited  by  statute  and  did  not  include  equitable  operation.  The  dis- 
tinction between  the  questions  raised  in  the  two  classes  of  cases  is  con- 
sidered and  explained  in  Edson  v.  Bartow,  10  App.  Div.  104,  108,  41 
N.  Y.  Supp.  723,  affirmed  154  N.  Y.  199,  48  N.  E.  541 ;  and  in  Mat- 
ter of  Keleman,  126  N.  Y.  73,  26  N.  E.  968;  In  Matter  of  O'Hara, 
supra,  the  question  was  whether  an  adjudication  by  a  surrogate  ad- 
mitting a  will  to  probate  and  decreeing  its  provisions  valid  was  a  bar 
to  an  action  to  annul  the  bequest  or  establish  a  trust  which,  failing  as 
to  the  intended  beneficiaries,  should  benefit  those  who  would  other- 
wise have  taken  by  descent  or  distribution.  The  adjudication  of  the 
surrogate  was  that  the  trust  was  invalid  because  of  its  violation  of  the 
statute  suspending  the  power  of  alienation. 

As  I  have  said,  no  exceptions  were  filed,  and  the  exceptions  taken  on 
the  trial  are  not  argued.  I  have  considered  them,  however,  and  find  no- 
prejudicial  errors.  I  advise,  therefore,  that  the  judgment  be  affirmed, 
with  costs. 

Judgment  affirmed,  with  costs.  All  concur,  except  STAPLETON,. 
J.,  not  voting. 


CLARKE  V.  TAYLOK.  .  (No.  7087.) 
(Supreme  Court,  Appellate  Division,  First  Department    April  9,  1915.) 

Banka  and  Banking  ^=>181 — Private  Bankers— Usubt— Banking  Law. 

Under  Banking  Law  (Consol.  Laws,  c.  2)  §  74,  providing  that  charging^ 
more  than  6  per  cent  interest  shall  forfeit  the  interest  only,  in  a  suit  on 
a  note  for  $80  carrying  a  usurious  rate  of  interest  taken  by  plaintiff,  a 
private  banker,  plaintiff  was  entitled  to  Judgment  for  the  amount  of  tlie 
note,  with  legal  interest;  Banking  Law,  §  314,  providing  that  no  person 
or  corporation  shall  charge  or  receive  any  interest  greater  than  the  legal 
rate  upon  a  loan  of  less  than  $200  secured  on  chattels  named,  under  the 
penalty  of  forfeiture  of  the  loan,  having  no  application,  since  such  section 
was  not  intended  to  be  applied  to  private  bankers,  it  being  inconceivable 
that  both  sections  should  be  re-enacted  by  the  same  consol5dating  act  if^ 
one  were  intended  to  repeal  the  other. 

[Kd.  Note. — For  other  cases,  see  Banks  and  Banking,  Cent  Dig.  |8  68^ 
700;    Dec.  Dig.  «=»181.] 

Hotchkiss,  J.,  dissenting. 

Appeal  from  Appellate  Term,  First  Department 

Action  by  James  Rae  Clarke  against  J.  Howard  Taylor.  Judgment 
for  plaintiff  in  the  Municipal  Court  was  affirmed  by  the  Appellate 
Terra;  and  defendant  appeals.    Affirmed. 

@=pFor  other  cases  see  same  topic  &  KEY-NUMBER  In  all  Key-Numbered  Digests  ft  Indexes 
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Argued  before  INGRAHAM,  P.  J.,  and  McLAUGHLIN,  LAUGH- 
I.IN,  DOWLING,  and  HOTCHKISS,  JJ. 

Huber  B.  Lewis,  of  New  York  City,  for  appellant. 
Albert  L.  Phillips,  of  New  York  City,  for  respondent, 

McLAUGHLIN,  J.  This  action  was  brought  in  the  Municipal 
Court  of  the  City  of  New  York  to  recover  $60  and  interest,  a  balance 
alleged  to  be  due  on  a  promissory  note  for  $80.  The  note  was  dated 
March  30,  1912,  payable  30  days  after  date,  to  the  order  of  the  plain- 
tiff, a  private  banker.  The  defendant  pleaded,  and  upon  the  trial 
sought  to  prove,  that  the  note  was  usurious  and  void  under  section  314 
of  the  Banking  Law  as  it  then  existed.  Such  evidence  was  excluded 
on  the  ground  that  that  section  did  not  apply  to  one  doing  business  as 
a  private  banker.  Judgment  was  rendered  for  the  plaintiff  for  the 
axnount  of  the  note,  with  interest,  together  with  the  costs  of  the  action, 
from  which  defendant  appealed  to  the  Appellate  Term.  That  court 
affirmed  the  judgment,  and  from  its  determination  defendant,  by  per- 
mission, appeals  to  this  court. 

By  an  act  of  Congress  passed  in  1864  (Act  June  3,  1864,  c.  106,  13 
Stat.  99  [U.  S.  Comp.  St.  1913,  §  9758])  national  banks  were  author- 
ized to  charge  interest  upon  loans  at  the  rate  allowed  by  the  law  of  the 
state  or  territory  in  which  the  bank  was  located,  and  no  more.  The 
same  act  fixed  the  penalty  for  exacting  interest  in  excess  of  such  rate 
as  the  forfeiture  of  the  entire  interest  upon  the  loan,  and  provided, 
further,  that,  if  excess  interest  had  been  paid  to  the  bank,  twice  the 
amount  of  such  excess  might  be  recovered,  provided  an  action  for  that 
purpose  were  commenced  within  two  years  from  the  date  of  the  us- 
urious transaction.  Section  30.  In  1870  the  Legislature  of  the  state 
of  New  York,  with  the  expressed  intention  of  placing  state  banks  of 
this  state  on  an  equality  with  national  banks  in  this  particular,  fixed 
the  legal  rate  of  interest  at  7  per  cent,  per  annum,  and  provided  the 
same  penalty  as  the  act  of  Congress  above  referred  to  for  charging 
interest  in  excess,  of  that  rate.    Chapter  163,  Laws  of  1870. 

The  Court  of  Appeals  held  that  the  act  of  Congress,  to  which  ref- 
erence has  been  made,  did  not  relieve  a  national  bank  from  the  pro- 
visions of  the  statutes  of  the  state  of  New  York  relating  to  usury 
(First  National  Bank  of  Whitehall  v.  Lamb,  50  N.  Y.  95,  10  Am.  Rep. 
438),  nor  did  chapter  163  of  the  Laws  of  1870  of  the  state  of  New 
York  relieve  state  banks  (Farmers'  Bank  v.  Hale,  59  N.  Y.  53).  The 
Supreme  Court  of  the  United  States  subsequently  held,  in  Farmers'  & 
Mechanics'  Bank  v.  Dearing,  91  U.  S.  29,  23  L.  Ed.  196,  that  the 
view  expressed  by  the  Court  of  Appeals  in  First  Natibnal  Bank  of 
Whitehall  v.  Lamb,  supra,  was  erroneous.  Following  this  decision, 
the  Court  of  Appeals  held  that,  as  the  provision  of  the  act  of  the  Leg- 
islature amending  the  Banking.  Law  of  the  state  (chapter  163,  Laws  of 
1870)  was  intended  to  put  state  banks  upon  an  equality  with  national 
banks  in  respect  to  interest  on  loans  and  the  penalty  for  taking  usurious 
interest,  it  should  receive  the  same  interpretation  as  the  act  of  Con- 
gress relating  to  national  banks,  and,  as  an  interpretation  had  been 
given  to  the  act  of  Congress  by  the  Supreme  Court,  the  same  interpre- 
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tation  would  be  applied  to  the  state  law.  Hintermister  v.  First  Na- 
tional Bank,  64  N.  Y.  212.  As  was  said  in  Schlesinger  v.  Kelly,  114 
App.  Div.  546,  99  N.  Y.  Supp.  1083: 

**The  effect  of  these  decisions  and  these  statutes  is  that  if  an  usurious  note 
is  directly  given  to  a  state  bank,  and  said  bank  takes,  receives,  or  reserves 
interest  beyond  the  amount  allowed  by  law,  that  nevertheless  the  note  is  not 
void,  and  the  sole  forfeiture  Is  that  provided  in  regard  to  the  interest  and  the 
right  of  action  to  recover  within  two  years  double  the  amount  of  interest  paid. 
The  amount  of  the  note  Is  a  valid  and  enforceable  debt" 

In  1880  chapter  163  of  the  Laws  of  1870  was  amended  so  as  to  in- 
clude private  or  individual  bankers  (chapter  567,  Laws  of  1880),  and 
thereafter  it  was  held  that  the  usury  laws  did  not  apply  to  them  any 
more  than  they  did  to  national  and  state  banks ;  in  other  words,  they 
were  placed  in  the  same  position  that  the  banks  were  with  reference 
to  the  rate  of  interest  taken.  Perkins  v.  Smith,  116  N.  Y.  441,  23  N. 
£.  21 ;  Caponigri  v.  Altieri,  165  N.  Y.  255,  59  N.  E.  87;  Schlesinger  v. 
Gilhooly,  189  N.  Y.  1,  81  N.  E.  619,  12  Ann.  Cas.  1138;  Schlesinger 
V.  Lehmaier,  191  N.  Y.  69,  83  N.  E.  657,  16  L.  R.  A.  (N.  S.)  626,  123 
Am.  St.  Rep.  591.  The  provisions  of  the  act  of  1870,  as  amended, 
were  substantially  embodied  in  section  74  of  the  Banking  Law  (chapter 
10,  Laws  of  1909),  which  was  in  force  at  the  time  the  note  in  suit  was 
executed. 

It  was  proved  upon  the  trial,  and  is  not  questioned  by  the  appellant, 
that  at  the  time  of  the  transaction  'plaintiff  was  a  private  banker.  But 
it  is  urged  that  the  privileges  conferred  upon  private  bankers  by  sec- 
tion 74  are  limited  by  section  314  of  the  same  law,  and  that  a  private 
banker  cannot  take  interest  in  excess  of  the  legal  rate  on  loans  of  less 
than  $200.  This  section  is  substantially  a  re-enactment  of  section  5  of 
chapter  326  of  the  Laws  of  1895,  as  amended  by  chapter  78  of  the 
Laws  of  1902.  The  section  appears  in  article  10  of  the  Banking  Law, 
which  is  entitled  "Personal  Loan  Associations."  The  first  section  of 
the  article  (310)  provides  that  in  any  county  of  the  state  in  which  there 
is  an  incorporated  city  (except  the  counties  of  Monroe  and  West- 
chester) five  or  more  persons  may  organize  and  become  a  corporation 
for  the  purpose  of  aiding  such  persons  as  shall  be  deemed  in  need  of 
pecuniary  assistance,  by  loans  of  money  at  interest,  not  exceeding  $200 
to  any  one  person,  upon  a  pledge  or  mortgage  of  personal  property; 
that  before  transacting  any  business  they  shall  file  a  bond  in  a  specified 
amount  with  the  superintendent  of  banks ;  that  the  bonds  shall  be  re- 
newed and  refiled  annually  (section  311);  that  no  such  corporation 
shall,  in  any  year,  declare  or  pay  a  dividend  on  its  capital  stock  amount- 
ing to  more  than  10  per  cent,  (section  313).  Then  comes  section  314, 
which  provides,  among  other  things,  that : 

"In  any  such  county  no  person  or  corporation,  other  than  corporations  or- 
ganized pursuant  to  this  article,  shaU  directly  or  indirectly  charge  or  receive 
any  Interest,  discount,  or  consideration  greater  than  the  legal  rate  of  interest 
upon  Uie  loan,  use  or  forbearance  of  money,  goods  or  things  in  action  less 
than  $200  in  amount  or  value,  or  upon  the  loan,  use  or  sale  of  personal  credit 
in  any  wise  where  there  is  taken  for  such  loan,  use  or  sale  of  personal  credit 
any  security  upon  any  household  furniture,  apparatus  or  appUances,  sewing 
machine,  plate  or  silverware  in  actual  use,  tools  or  Implements  of  trade,  wear- 


Digitized  by  VjOOQ  IC 


Sup.  Ct.)  GLABKB  V.  TATLUB  667 

ing  apparel  or  Jewelry.  •  •  •  Any  pejirsdn,  and  tbe  seyeral  officers  of  any 
corporation,  who  shall  yiolate  the  foregoing  prohibition,  shall  be  guilty  of  a 
misdemeanor,  and  upon  proof  of  such  fact  the  debt  shall  be  discharged  and 
the  security  shall  be  void.  But  this  section  shall  not  apply  to  licensed  pawn- 
brokers, making  loans  upon  the  actual  and  permanent  deposit  of  personal  prop- 
erty as  security ;  nor  shall  this  section  affect  in  any  way  the  yalidlty  or  le- 
gality of  any  loan  of  money  or  credit  exceeding  $200  in  amount" 

It  seems  to  me  clear,  not  only  from  the  language  used,  but  from 
its  position  in  the  Banking  Law,  that  the  Legislatqre  did  not  intend 
section  314  should  be  applied  to  private  bankers.  It  is  quite  incon- 
ceivable both  sections  would  be  enacted  by  the  same  act,  if  one  were 
intended  to  repeal  or  nullify  the  other.  This  view  is  also  strengthened 
by  the  fact  that,  when  the  new  Banking  Law  (chapter  369,  Laws  of 
1914)  was  passed,  the  sections  referred  to  (74  and  314)  were  substan- 
tially re-enacted;  the  former  becoming  114,  and  the  latter  368,  of  the 
new  law,  the  prohibition  being  directed  against  any  person  or  corpora- 
tion other  than  those  duly  authorized  by  the  superintendent  of  banks, 
etc.  I  cannot  believe  the  Legislature  intended  that  by  section  368  state 
banks  and  private  bankers  should  be  limited  as  to  the  rate  of  interest, 
when  their  rights  are  defined  in  another  section  of  the  same  statute, 
viz.,  section  114. 

It  is  true,  as  contended,  there  is  no  direct  authority  bearing  upon 
the  question  under  consideration;  but  the  recent  case  of  People  v. 
Young,  207  N.  Y.  522, 101  N.  E.  451,  is  significant  as  to  the  view  enter- 
tained by  the  Court  of  Appeals  regarding  the  effect  of  these  two  sec- 
tions. There  the  appeal  was  from  a  judgment  convicting  the  defend- 
ant of  having  taken  interest  in  excess  of  the  legal  rate  in  violation  of 
section  314  of  the  Banking  Law.  Judge  Bartlett,  who  delivered  the 
opinion,  in  which  all  the  other  judges  of  the. court  concurred,  said: 

•*The  appellants  contend  that  they  are  protected  from  prosecution  for  usury 
under  section  314  of  the  Banking  Law  by  reason  of  the  fact  that  they  are 
^private  bankers,*  and  therefore  within  the  Immunity  afforded  to  every  *bank 
and  private  and  individual  banker*  by  section  74  of  the  Banking  Law  itself, 
which  section  was  orlglnaUy  revised  from  chapter  409  of  the  Laws  of  1882, 
and  the  true  intent  and  meaning  of  which  was  declared  to  be  'to  place  and 
continue  banks  and  private  and  individual  bankers  on  an  equality*  with  na- 
tional banks  under  the  federal  laws.  The  effect  of  this  legislation,  as  is  well 
known,  was  and  is  to  place  state  banks  and  private  and  individual  bankers 
within  the  state  on  the  same  footing  as  national  banks  in  respect  to  usurious 
loans  or  discounts ;  so  that  only  double  the  amount  of  the  interest  is  recov- 
erable in  such  cases,  but  the  entire  loan  is  not  rendered  void  by  reason  of  the 
usury.  .  ♦  ♦  ♦  It  seems  to  me  that  it  is  almost  preposterous  to  claim  that 
the  State  Loan  &  Realty  Association,  or  these  defendants  as  its  agents,  can 
be  regarded  as  bankers  in  any  sense." 

The  purpose  of  the  statute  relating  to  state  banks  and  private  and 
individual  bankers  was,  as  already  indicated,  to  place  them  upon  the 
same  footing  as  national  banks  in  respect  to  usurious  loans  or  discounts, 
and  if  the  construction  urged  by  the  appellant  were  to  be  adopted  this 
purpose  would  be  destroyed  because  a  national  bank  could  take  a  usur- 
ious rate  of  interest  on  loans  less  than  $200,  and  the  only  penalty 
would  be  that  double  the  amount  of  interest  might  be  recovered,  but 
the  entire  loan  would  not  thereby  be  rendered  void ;  whereas,  if  a  state 
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bank  or  private  or  individual  banker  did  so,  he  would  be  guilty  of 
a  misdemeanor,  and  the  debt  itself  satisfied  and  discharged. 
The  determination  appealed  from  is  therefore  affirmed,  with  costs. 

INGRAHAM,  P.  J.,  and  LAUGHLIN  and  DOWUNG,  JJ.,  con- 
cuf. 

HOTCHKISS,  J.  (dissenting).  I  shall  state  the  grounds  of  my  dis- 
sent, without  attempting  to  fully  argue  them.  Chapter  326  of  the 
Laws  of  1895  belonged  to  a  class  of  legislation  which  at  or  about  that 
period  was  enacted  in  a  number  of  states  and  was  generally  known  as 
Small  Loans  Acts.  The  Massachusetts  act  was  recently  before  us  for 
construction.  These  acts  grew  out  of  the  discovery  that  the  business 
of  making  small  loans  to  poor  people  had  grown  to  large  proportions 
and  presented  questions  of  serious  public  interest,  inasmuch  as  the 
industry  had  fallen  into  the  hands  of  unscrupulous  persons,  known  as 
**loan  sharks,"  who,  working  upon  the  improvidence  of  a  necessitous 
class,  extorted  unconscionable  rates  of  interest  for  loans  insignificant 
in  amount,  save  when  compared  with  the  resources  of  the  borrowers. 
It  has  been  said,  and  I  believe  is  generally  conceded,  that  Bentham's 
celebrated  "Defense  of  Usury,"  and  the  great  objection  urged  against 
usury  laws  by  him  and  his  followers,  is  that  to  make  high  rates  of 
interest  illegal  is  simply  to  drive  the  unfortunately  placed  borrower 
into,  the  arms  of  a  class  of  men  willing  to  balance  the  profits  of  extor- 
tion against  the  odium  and  risks  of  an  unlawful  trade.  To  avoid  this, 
and  to  furnish  lawful  and  regulated  media  for  the  class  of  loans  in 
question,  was  the  undoubted  purpose  of  all  such  legislation,  which  in 
effect  places  this  class  of  loans  in  a  category  separate  and  apart  from 
larger  loans,  the  very  amount  of  which  indicates  that  they  are  not  made 
to  a  type  of  persons  it  was  the  intention  of  the  Legislature  to  protect. 

The  evil  conditions  sought  to  be  mitigated  by  Small  Lo^ns  Acts 
notoriously  existed  to  a  larger  extent- in  cities  than  in  less  populous 
localities.  The  original  act  (Laws  1895,  c.  326),  the  essential  form  of 
which,  so  far  as  purpose  and  penalty  is  concerned,  has  never  been 
changed,  applied  to  cities  (other  than  those  in  two  excepted  counties) 
having  not  less  than  600,000  inhabitants,  and  provided  for  the  incor- 
poration of  "associations"  for  lending  money  on  personal  property, 
the  purpose  of  which  associations  was  in  the  first  section  declared  to 
be  for  "aiding  such  persons  as  shall  be  deemed  in  need  of  pecuniary 
assistance,  by  loans  of  money  not  exceeding,"  etc.  By  the  third  section, 
dividends  were  limited  to  10  per  cent,  per  annum,  and  by  the  fifth 
section,  in  counties  where  such  associations  existed,  all  persons  except 
pawnbrokers,  and  every  other  kind  of  corporation  than  those  provided 
for  by  the  act,  were  prohibited  from  taking  a  greater  rate  of  interest 
than  6  per  cent,  per  annum  on  loans  of  less  than  $200  in  amount,  and 
the  violation  of  the  act  was  made  a  misdemeanor.  The  act  of  1895  was 
subsequently  amended  to  apply  to  cities  of  more  than  25,000  population 
(Laws  1902,  c.  78),  and  again  to  "any  incorporated  city"  (the  excep- 
tion of  the  two  counties  being  continued),  in  which  form  it  was  carried 
into  the  Banking  Law  in  the  Consolidated  Laws,  where  it  remained  at 
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the  time  of  the  loan  in  question.  The  legislative  intent,  as  disclosed  by 
the  "history  of  legislation  and  the  evil  which  the  statute  was  designed 
to  prohibit  or  remedy,"  may  be  followed  through  all  the  mutations  of 
an  act,  and  the  fact  that  it  later  appears  in  a  codification  or  consolida- 
tion of  the  laws,  unless  materially  changed  in  form,  should  not  change 
its  interpretation.  Caesar  v.  Bernard,  156  App.  Div.  724,  732,  141  N. 
Y.  Supp.  659,  affirmed  209  N.  Y.  570,  103  N.  E.  1122. 

I  draw  no  conclusion  adverse  to  the  purpose  of  the  original  law  be- 
cause of  its  subsequent  history  or  present  location  in  the  statutes.  To 
me  the  situation  seems  plain.  Section  74  of  the  Banking  Law,  as  well 
as  the  statutes  from  which  it  was  taken,  was  intended  to  cover  the 
great  body  of  commercial  business  consisting  in  loans  in  excess  of 
$200,  and  to  put  the  banks  and  private  bankers  of  this  state  on  a  parity 
with  national  banks  with  respect  thereto.  Section  310  et  seq.,  including 
section  314,  were  intended  to  continue  the  segregation  of  small  loans 
from  the  general  act,  and  to  limit  to  the  class  of  "associations"  (now 
called  corporations)  therein  described  and  under  the  limitations,  condi- 
tions and  penalties  therein  provided  for,  the  privilege  or  business  of 
making  such  loans  to  the  improvident  class  who  are  therein  sought  to 
be  protected.  This  case  is  abundant  proof  that  the  evils  which  the 
Small  Loans  Acts  were  intended  to  prevent  are  to  be  as  much  appre- 
hended from  private  bankers  as  now  regulated  bv  law  as  from  the 
class  against  which  the  orginal  act  was  directed.  The  effect  of  section 
314  is  in  no  event  to  wholly  repeal  section  74,  for  it  applies  to  only  an 
infinitesimally  small  part  of  the  transactions  affected  by  section  74. 
Repeals  by  implication  are  not  presumed,  unless  there  is  irreconcilable 
inconsistency.  If  section  74  is  read — save  as  hereinafter  provided — 
the  meaning  of  section  310  et  seq.  is  clear,  and  their  purpose  and  intent 
are  preserved.  In  view  of  the  sweeping  provisions  of  section  314 — ^"in 
any  such  county  no  person  or  corporation  other  than  corporations  or- 
ganized pursuant  to  this  article  shall,"  etc. ;  "any  person  and  the  sever- 
al officers  of  any  corporation  who  shall  violate,"  etc. — and  the  fact  that 
pawnbrokers  are  alone  exempted  from  the  operations  of  the  act,  it 
seems  to  me  that  it  is  error  to  hold  that  banks  and  private  bankers  are 
also  excepted. 

.  I  do  not  see  that  People  v.  Young,  207  N.  Y.  522,  101  N.  E.  451,  is 
necessarily  decisive  of  this  case,  although  portions  of  the  opinion  may 
lend  to  the  conclusion  reached  by  a  majority  of  my  Brethren  herein. 


MALTZ  ct  al.  v.  WESTCHESTER  COUNTY  BRKWINQ  CO. 

(Supreme  Court,  AppeUate  Division,  Second  Department.    April  9,  1915.) 

,  Injunction  ^sb9186— Damaobs  R£covbbablb~Losb  of  PBorrrs. 

Where,  in  an  action  for  damages  caused  by  an  injunction  restraining 
the  present  plaintiff  from  interfering  with  the  present  defendant's  pos- 
session of  leased  premises  pending  a  suit  to  cancel  an  assignment  of  a 
lease  to  same,  it  appeared  that  the  injunction  was  secured  merely  to 
afford  protection  before  judgment,  and  that  on  rendition  of  a  judgment, 
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Bnbaequently  reversed,  the  injunction  was  merged  in  it,  loss  of  profits  or 
rental  after  entry  of  the  Judgment  were  not  recoverable  as  damages. 

[Ed.  Note.— For  other  cases,  see  Injunction,  Cent.  Dig.  §}  397,  399-405 ; 
Dec.  Dig.  «=»188.] 

2.  Injunction  «=>186 — Damages  Recovebablb— Counsel  Fees. 

Counsel  fees  incurred  by  plaintiffs  on  an  appeal  which  concerned  their 
equitable  rights  and  sought  neither  permanent  injunctive  relief  nor  to 
continue  any  temporary  injunction  constituted  no  part  of  the  damages 
recoverable  by  reason  of  the  allowance  of  a  temporary  injunction  restrain- 
ing them  from  interfering  with  the  present  defendant's  possession  of 
premises  pending  the  procurement  of  Judgment  in  an  action  to  cancel  an 
assignment  of  a  lease  to  same. 

[Ed.  Note.— For  other  cases,  see  Injunction,  Gent  Dig.  §{  397,  399-405 ; 
Dec.  Dig.  <^»186.] 

3.  Injunction  <es»186 — ^Daicagbs  Becovebable— Counsel  Fees  on   Unbuc* 

cessful  Appeal. 

Where  the  present  plaintiff  prosecuted  an  unsuccessful  appeal  from 
an  injunction  order,  instead  of  proceeding  to  trial  in  the  main  case,  he 
was  not  entitled  to  recover,  as  an  element  of  his  damages  from  the  issu- 
ance of  the  injunction,  which  was  subsequently  dissolved  by  a  Judgment 
in  the  main  case,  counsel  fees  expended  by  him  on  the  unsuccessful  ap- 
peal. 

[Ed.  Note.— For  other  cases,  see  Injunction,  Cent  Dig.  |§  397,  399-405; 
Dec.  Dig.  <8=»186.] 

4.  Injunction  <es»186— Damages  Recovebabl]&--Counsel  Fees. 

Where  an  injunction  is  merely  auxiliary  to  the  main  contest,  the  coun- 
sel fees  recoverable  as  damages  caused  by  issuance  of  the  injunction  in- 
clude fees  for  only  those  additional  services  rendered  necessary  by  the 
injunction,  and  not  the  fee  for  the  services  necessary-  to  the  main  case. 

[Ed.  Note.— For  other  cases,  see  Injunction,  Cent  Dig.  {{  397,  399-405; 
Dec.  Dig.  <&=»18ew] 

Appeal  from  Special  Term,  Westchester  County. 

Action  by  Adolph  Maltz  and  another  against  the  Westchester  Coun- 
ty Brewing  Company.  From  an  order  modifying  the  report  of  a  ref- 
eree, defendant  appeals.    Affirmed. 

See,  also,  161  App.  Div.  933,  146  N.  Y.  Supp.  52. 

Plaintiffs  were  in  occupation  of  a  saloon  at  No.  139  Mt  Vernon  avenue,  in 
Mt.  Vernon,  N.  Y.  They  alleged  that,  having  an  agreement  with  the  landlord 
for  a  further  period  of  Ave  years,  at  the  plaintiffs'  request  he  had  made  a 
lease  to  one  Schwartz  in  trust  for  the  plaintiffs.  The  complaint  also  averred 
that  without  the  plaintiffs'  consent  said  Schwartz  had  assigned  this  lease  to 
the  Westchester  County  Brewing  Company,  the  defendant,  who  paid  therefor 
$400,  and  that  it  took  such  assignment  knowing  that  plaintiffs  were  the  true 
owners,  and  that  Schwartz  had  no  right  to  make  such  assignment.  The  com- 
plaint offered  to  pay  defendant  the  $400  which  it  had  advanced,  and  farther 
alleged  that  plaintiffs  were  engaged  in  the  liquor  traffic  on  the  premises,  so 
that,  if  ejected  therefrom,  they  would  suffer  irreparable  damage.  The  com- 
plaint asked  that  such  assignment  of  the  lease  be  declared  void  and  be  can- 
celed.   The  complaint  was  served  on  June  1,  1912. 

As  auxiliary  to  their  main  brief,  plaintiffs  moved  upon  affidavits  for  an  in- 
junction restraining  defendant  from  interfering  in  any  manner  with  the  pos- 
session of  the  leased  premises  pending  the  suit  After  a  hearing,  an  order 
was  made  on  July  16,  1912,  restraining  defendant  from  interfering  with  the 
premises  on  condition  that  plaintiffs  give  an  undertaking  in  the  sum  of  $5,000. 
On  August  1st  plaintiffs  filed  such  undertaking,  under  section  620  of  the  Code 
of  ClvU  Procedure,  with  a  surety  company,  to  secure  any  damages  which 
defendant  may  sustain  by  such  Injunction  *lf  the  court  finally  decides  that  the 
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plaintiffs  were  not  entitled  thereta"  Issne  had  already  been  joined  by  de- 
fendant's answer  served  on  July  10th.  It  appears  that  in  October  there  was 
a  local  Special  Term  at  which  the  cause  could  be  tried.  The  defendant,  how- 
ever, on  July  19th,  had  appealed  from  the  injunction  order.  The  appeal  com- 
ing on  for  the  term  beginning  September  30th  resulted  in  an  affirmance  on 
November  1st  153  App.  Div.  907,  137  N.  Y.  Supp.  1128.  Application  for  re- 
argument  was  denied.    153  App.  Div.  915,  138  N.  T.  Supp.  1128. 

The  cause  was  brought  on  for  trial  at  the  ensuing  January  Westchester 
county  Special  Term.  Plaintiffs  recovered  a  judgment  entered  on  May  19, 
1913,  in  which  it  was  decreed  that  the  assignment  of  the  lease  in  question 
should  be  set  aside,  upon  condition  that  plaintiffs  pay  $400  and  interest.  On 
defendant's  appeal  to  this  court,  this  judgment  was  reversed,  and  the  com- 
plaint dismissed.  161  App.  Div.  933,  146  N.  T.  Supp.  52.  The  defendant  then 
obtained  an  order  of  reference  to  ascertain  its  damages  by  this  injunction. 
There  were  reported  as  damages  $1,450  for  counsel  fees,  with  other  damages, 
besides  taxable  costs.  Upon  plaintiffs'  exceptions  to  this  report,  the  learned 
Special  Term  reduced  the  counsel  fees  and  disallowed  various  items  of  dam- 
ages.   From  this  order  defendant  alone  has  appealed. 

Argued  before  JENKS,  P.  J.,  and  BURR,  CARR,  RICH,  and  PUT- 
NAM, JJ. 

Charles  Goldzier,  of  New  York  City,  for  appellant. 
Thomas  F.  Curran,  of  Yonkers,  for  respondents. 

PUTNAM,  J.  [1]  It  seems  clear  that  the  trial,  and  defendant's  re- 
sulting appeal  therefrom,  did  not  essentially  involve  the  issue  whether 
or  not  plaintiffs  should  have  the  injunction,  since  no  permanent  injunc- 
tion was  granted,  or  had  been  prayed  for  in  the  complaint.  The  in- 
junction was  sought  merely  as  incidental  relief,  so  as  to  retain  posses- 
sion of  the  saloon  pending  the  judgment.  The  judgment  for  plaintiffs 
merged  in  it  this  preliminary  injunction.  Thereafter  the  judgment 
itself,  and  not  any  provisional  or  collateral  remedy,  entitled  plaintiffs 
to  possession,  and  excluded  any  interference  by  defendant.  Hence 
this  occupation  and  the  exclusion  of  defendant  from  enjoyment  under 
the  lease  after  the  judgment  did  not  constitute  a  damage  by  reason^ of 
the  injunction,  recoverable  from  plaintiffs  or  their  surety.  High  on 
Inj."  (4th  Ed.)  §  1686;  Joyce  on  Inj.  §§  207,  208,  216;  Disbrow  v. 
Garcia,  52  N.  Y.  654;  Newton  v.  Russell,  87  N.  Y.  527,  531 ;  Granu- 
lator  Soap  Co.  v.  Haddow,  159  App.  Div.  563,  144  N.  Y.  Supp.  610; 
22  Cyc.  1055.  The  learned  justice  at  Special  Term  therefore  rightly 
excluded  any  loss  of  profits  or  rental  after  entry  of  judgment.  By 
his  correction,  the  stipulated  figures  for  the  pro  rata  value  of  the  lease, 
and  the  estimated  profits  of  traffic  in  beer,  were  adjusted  to  the  ac- 
tual period  under  the  injunction,  which  was  no  departure  from  the 
basis  of  these  damages  as  stipulated  upon  the  reference. 

[2]  He,  however,  allowed  $150  counsel  fees  rendered  and  incurred 
in  connection  with  the  temporary  injunction,  also  $150  for  counsel's 
services  about  the  trial,  with  $150  counsel  fee  upon  this  reference. 
For  the  reasons  stated,  he  disallowed  fees  on  appeal  from  the  judg- 
ment, since  that  appeal  concerned  plaintiflFs'  equitable  rights  under  the 
pleading3,  which  sought  neither  permanent  injunctive  relief  nor  to 
continue  any  temporary  injunction.  In  this  we  think  the  learned  court 
was  supported  by  authority.  Strong  v.  De  Forest,  15  Abb.  Prac.  427; 
Hovey  v.  Rubber-Tip  Pencil  Co.,  SO  N.  Y,  335. 
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[3]  The  appellant,  however,  urges  that  it  should  have  had  coun- 
sel fees  upon  the  unsticcessful  appeal  from  the  injunction  order.  This 
court  being  always  loath  to  interfere  with  the  discretion  of  the  Special 
Term  in  granting  or  refusing  injunctions  (Heim  v.  New  York  Stock 
Exchange,  138  App.  Div.  96,  122  N.  Y.  Supp.  872),  the  quicker  and 
surer  way  to  test  the  restraining  order  was  to  proceed  to  trial  in  Oc- 
tober, rather  than  to  remain  under  the  injunction,  with  the  doubtful 
prospect  of  its  reversal  by  appealing  from  the  order.  Furthermore, 
the  expenses  of  an  unsuccessful  motion  to  dissolve  an  injunction  have 
not  generally  been  recoverable.  Allen  v.  Brown,  5  Lans.  511,  514; 
Randall  v.  Carpenter,  88  N.  Y.  293 ;  Lyon  v.  Hersey,  32  Hun,  253. 
Hence  we  see  no  ground  to  vary  this  part  of  the  order. 

[4]  It  IS  further  maintained  that  the  learned  court  allowed  counsel 
too  small  fees.  But  the  injunction  was  merely  auxiliary  to  the  main 
contest,  and  the  fees  here  recoverable  are  not  for  the  successful  de- 
fense of  a  hard-fought  litigation,  but  only  for  such  legal  services  as 
related  strictly  to  this  provisional  remedy.  The  fee  to  counsel  at  the 
trial  was  not  for  the  entire  preparation  and  the  conduct  of  that  hear- 
ing, but  for  those  services  necessary  therein,  in  so  far  as  that  labor  was 
increased  by  the  injunction.  This  is  the  limit  of  the  liability  of  plain- 
tiffs and  their  surety.  See  Littleton  v.  Burgess,  18  Wyo.  58,  91  Pac. 
832,  16  L.  R.  A.  (N.  S.)  49,  66.  Outside  the  letter  of  this  undertaking, 
there  is  no  such  recovery,  since  taxable  statutory  costs  are  all  the 
legal  expenses  that  the  successful  party  may  impose  on  its  adversary. 
Such  liability  of  the  surety  is  confined  stricti  juris  to  the  direct  effect 
of  the  injunction,  regardless  of  the  general  merits  of  the  controversy. 
The  court  has  therefore  to  be  vigilant  to  see  to  it  that  such  liability  is 
kept  within  just  and  reasonable  bounds,  so  that,  in  enforcing  it,  the 
court  itself  is  not  made  the  instrument  of  injustice  and  oppression- 
Cook  V.  Chapman,  41  N.  J.  Eq.  152,  159,  2  Atl.  286. 

The  order  modifying  the  report  of  the  referee  should  therefore  be 
affirmed,  with  $10  costs  and  disbursements.    All  concur. 


PEOPLE  V.  FOWLER. 
(Supreme  Court,  Trial  Term,  New  York  County.    February,  1914.) 

1.  Bills  and  Notes  ^=»198 — Indorsement — Effect. 

Where  a  check  was  indorsed  by  the  writing  of  the  payee's  name  on  the 
back,  title  passed  to  the  indorsee. 

[Ed.  Note.~-For  other  cases,  see  BUls  and  Notes,  Cent  Dig.  §§  46&-467, 
473 ;    Dec.  Dig.  <8=>198.] 

2.  Banks  and  Banking  ^=»127 — Deposit  of  Checks — Effect. 

Where  a  properly  indorsed  check  Is  deposited  in  a  bank,  the  bank,  in 
the  absence  of  special  agreement,  becomes  the  owner  of  the  check,  agree- 
ing to  pay  the  amount  at  the  purchaser's  request 

[Ed.  Note. — For  other  cases,  see  Banks  and  Banking,  Cent  Dig.  {{  304, 
310;    Dec.  Dig.  <&=»127.] 

3.  Criminal  Law  <g=»97 — Jubisdiction — Place  of  Offense. 

Defendant  by  threats  induced  a  contractor  residing  In  another  county 
to  give  him  a  campaign  contribution.    The  check  was  delivered  at  the  con- 

^=9For  other  cases  see  same  topic  ft  KEY-NUMBER  in  all  Key-Numbered  Digeeu  &  luaeses 
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tractor's  place  of  business,  and  defendant  thereafter  carried  It  to  New 
York  county,  where  the  payee  Indorsed  It  and  It  was  deposited  In  a  hank. 
Thereafter  the  bank's  correspondent  collected  the  amount  of  the  check 
from  the  bank  on  which  It  was  drawn.  Held  that,  whether  the  bank  be 
treated  as  the  owner  of  the  check  or  as  agent  of  the  payee,  no  money 
was  acquired  In  New  York  county,  and  hence  that  county  did  not  have 
Jurisdiction  of  a  prosecution  for  extortion. 

[Ed.  Note. — For  other  cases,  see  Criminal  Law,  Cent  Dig.  H  177-189, 
191 ;   Dec.  Dig.  «=>97.] 

4.  Ckihinal  Law  <ps»97 — Jubisdiotion — ^Placb  of  Offbnsb. 

In  such  case  New  York  county  could  not  dalm  Jurisdiction  under  Code 
Or.  Proc.  i  134,  on  the  theory  that  the  acts  committed  therein  were  req- 
uisite to  the  commission  of  the  crime,  for  the  check  need  not  have  been 
negotiated  or  deposited  In  that  county. 

[Bd.  Note.-~For  other  cases,  see  Criminal  Law,  Cent  Dig.  H  177-189, 
191;  Dec.  Dig.  «=»97.] 

Everett  Fowler  was  charged  with  extortion.  On  demurrer  to  the 
indictment.    Demurrer  sustained. 

Charles  S.  Whitman,  Dist.  Atty.,  of  New  York  City  (John  Kirkland 
Clark,  Asst.  Dist.  Atty.,  of  New  York  City,  of  counsel),  for  the  People. 
Martin  W.  Littleton,  of  New  York  City,  for  defendant 

DAVIS,  J.  This  is  a  demurrer  to  an  indictment  (No.  96849%) 
charging  the  defendant  with  the  crime  of  extortion.  The  grounds  of 
the  demurrer  are  as  follows:  (1)  That  the  grand  jury  by  which  it  was 
found  had  no  legal  authority  to  inquire  into  the  crime  charged,  by 
reason  of  its  not  being  within  the  local  jurisdiction  of  the  county  of 
New  York,  as  appears  on  the  face  of  the  indictment  (2)  That  the 
crime  set  forth  in  the  indictment  was  committed  in  the  county  of  Onon- 
daga and  the  county  of  Cortland,  and  not  within  the  jurisdiction  of 
this  county,  as  it  appears  upon  the  face  of  the  indictment.  (3)  That 
the  indictment  does  not  show  that  the  crime  of  extortion  charged  there- 
in was  committed  partly  in  New  York  county,  and  does  not  show  that 
any  acts  or  effects  thereof,  constituting  or  requisite  to  the  commission  of 
the  offense  of  extortion,  occurred  in  New  York  county. 

The  indictment  is  as  follows : 

"The  grand  Jury  of  the  county  of  New  York,  by  this  Indictment,  accuse 
E>verett  Fowler  of  the  crime  of  extortion,  committed  as  follows: 

''Heretofore,  to  wit,  on  the  sixteenth  day  of  June  In  the  year  of  our  Lord 
one  thousand  nine  hundred  eleven,  a  certain  contract  and  agreement  was  made 
and  executed  by  and  between  one  Seneca  P.  Hull,  of  the  city  of  Cortland,  In 
the  county  of  Cortland,  and  state  of  New  York,  as  party  of  the  first  i>art,  and 
the  people  of  the  state  of  New  York,  by  the  state  commission  of  highways,  as 
party  of  the  second  part,  wherein  and  whereby  the  said  Seneca  P.  Hull  agrees 
to  construct  and  complete  the  Improvement  of  a  certain  section  of  the  public 
highway  In  the  said  county  of  Cortland,  known  as  the  'Truxton-De  Rayter, 
Part  One,  State  Road,  No.  5141,'  in  accordance  with  certain  specitlcatious  and 
plans  referred  to  In  the  said  contract  and  agreement,  and  the  said  people  of 
the  state  of  New  York,  by  the  said  state  commission  of  highways,  agreed  to 
pay  the  said  Seneca  P.  Hull  therefor  the  sum  of  twenty-three  thousand  five 
hundred  sixty-eight  dollars  and  thirty-two  cents,  and  at  all  the  times  there- 
after herein  mentioned  the  said  contract  was  outstanding  and  In  full  force 
and  effect,  and  the  said  Seneca  P.  Hull  was  engaged  In  the  business  and  oc- 
cupation of  constructing  and  completing  the  said  Improvement  of  the  said 

^s»For  other  cases  lee  same  topic  ft  KEY-NUMBER  in  aU  Key-Numbered  Digests  A  In<*.exeB 
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section  of  the  said  public  blghway,  employing,  engaging,  and  using  therein 
and  therefor  divers  persons  as  laborers  and  workmen. 

*'ADd  at  all  the  times  herein  mentioned  the  said  Seneca  P.  Hull  was  a  de- 
positor in  a  certain  bank  having  its  office  in  the  said  dty  and  county  of  Cort- 
land and  there  engaged  in  the  transaction  of  the  business  of  banking,  and 
known  as  the  National  Bank  of  Cortland,  and  had  a  check  account,  so  called, 
with  the  said  bank. 

*'And  on  the  31st  day  of  October,  in  the  year  aforesaid,  and  at  all  the  times 
thereafter  herein  mentioned,  one  Norman  E.  Mack  was  the  chairman  of  the 
Democratic  state  committee  of  the  state  of  New  York  and  one  Arthur  A. 
McLean  was  the  treasurer  of  the  said  Democratic  state  committee,  and  the 
said  Arthur  A.  McLean,  as  sudti  treasurer,  was  a  depositor  in  and  had  a  check 
account,  so  called,  with  a  certain  other  bank  having  its  office  in  the  borough  of 
Manhattan  of  the  city  of  New  York,  in  the  county  of  New  York  aforesaid,  and 
there  engaged  in  the  transaction  of  the  business  of  banking  and  known  as  the 
Fourth  National  Bank  of  the  City  of  New  York,  which  said  check  account 
stood  in  the  name  of  Arthur  A.  McLean,  treasurer. 

"And  on  the  said  31st  day  of  October,  in  the  said  year,  and  at  all  the  times 
thereafter  herein  mentioned,  there  was  a  deposit  in  the  said  National  Bank 
of  Cortland  to  the  credit  of  the  said  Seneca  P.  Hull,  and  subject  to  be  drawn 
from  the  said  bank  by  the  check  of  him,  the  said  Seneca  P.  Hull,  more  than 
two  hundred  and  fifty  dollars. 

*'And  on  the  said  31st  day  of  October,  in  the  said  year,  the  said  Everett 
Fowler,  at  the  city  of  Syracuse,  in  the  county  of  Onondaga,  in  the  said  state 
of  New  York,  did  make  certain  oral  threats  to  the  said  Seneca  P.  Hull  to  do 
an  unlawful  injury  to  the  prc^erty  of  him,  the  said  Seneca  P.  Hull,  that  is 
to  say,  to  injure,  annoy,  harass,  and  obstruct  him,  the  said  Seneca  P.  Hull,  in 
his  said  business,  and  to  prevent  him  from  properly,  freely,  and  profitably 
carr^iing  on  the  same,  and  especially  unlawfully  to  harass,  interfere  with,  ob- 
struct, and  Impede  him,  the  said  Seneca  P.  Hull,  while  he  should  be  so  as 
aforesaid  engaged  and  employed  in  constructing  and  completing  the  said  sec- 
tion of  the  said  public  highway,  and  to  prevent  and  hinder  him  from  properly 
performing  the  work,  labors,  and  duties  necessary  and  requisite  therefor,  and 
to  prevent  the  acceptance  by  the  state  commission  of  highways  of  the  per- 
formance of  the  work  done  by  the  said  Seneca  P.  Hull  under  and  in  pursu- 
ance of  the  said  contract  and  agreement,  and  to  prevent  him,  the  said  Seneca 
P.  Hull,  from  receiving  payment  for  the  said  work  when  such  payment  should 
be  due,  unless  he,  the  said  Seneca  P.  Hull,  should  give  to  the  said  Democratic 
state  committee  the  sum  of  two  hundred  fifty  dollars,  by  means  of  which  oral 
threats  so  then  and  there  made  by  the  said  Everett  Fowler,  as  aforesaid,  fear 
was  then  induced  in  and  on  the  part  of  him,  the  said  Seneca  P.  Hull. 

"And  the  said  Everett  Fowler  did  then  and  there,  to  wit,  on  the  said  31st 
day  of  October,  at  the  said  city  of  Syracuse,  in  the  said  county  of  Onondaga, 
obtain  from  the  said  Seneca  P.  Hull,  with  his  consent,  which  consent  was  then 
and  there  by  him,  the  said  Everett  Fowler,  Induced  by  a  wrongful  use  of  fear, 
to  wit,  fear  on  the  part  of  the  said  Seneca  P.  Hull,  then  and  there  by  him,  the 
said  Everett  Fowler,  induced  by  means  of  the  threats  aforesaid,  one  written 
instrument  and  order  for  the  payment  of  money,  to  wit,  a  certain  check  and 
order  of  him,  the  said  Seneca  P.  HuU,  drawn  on  the  said  National  Bank  of 
Cortland,  dated  on  the  said  October  31,  1911,  and  directing  the  said  Na- 
tional Bank  of  Cortland  to  pay  to  the  order  of  the  said  Norman  E.  Mack  the 
sum  of  two  hundred  fifty  dollars,  which  check  and  order  was  then  and  there 
in  the  words  and  figures  following;  that  is  to  say:  'No.  785,  Cortland,  N.  Y., 
October  31,  1911.  The  National  Bank  of  Cortland.  Pay  to  the  order  of  Nor- 
man E.  Mack  two  hundred  fifty  ($250)  dollars.  Safe  Deposit  Boxes.  8.  P. 
Huir — and  which  said  check  and  order  the  said  Seneca  P.  Hull  did  on  the 
said  31st  day  of  October,  1911,  at  the  said  dty  of  Syracuse,  in  the  said  county 
of  Onondaga,  with  his  consent,  induced  by  means  of  such  fear  as  aforesaid, 
deliver  to  the  said  Everett  Fowler. 

**And  the  said  Everett  Fowler  having  so  as  aforesaid  received  the  said  check 
and  order  from  the  said  Seneca  P.  Hull  on  the  said  thirty-first  day  of  Oc- 
tober, in  the  said  county  of  Onondaga,  did  thereafter,  at  the  borough  of  Man- 
hattan of  the  city  of  New  York,  in  the  county  of  New  York  aforesaid,  cause 
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the  same  to  be  indorsed  by  one  K^/rman  B.  Mack,  the  payee  named  therein, 
who  thereafter,  by  the  procurement  of  the  said  Everett  Fowler,  at  the  borough 
of  Manhattan  and  county  of  New  York  aforesaid,  did  indorse  the  said  check 
by  writing  upon  the  back  of  the  same  his  name  as  follows,  to  wit,  Norman 
E.  Mack. 

''And  afterwards,  to  wit,  on  the  second  day  of  November,  in  the  said  year, 
the  said  Everett  Fowler  did  cause  and  procure  the  said  check  so  indorsed  as 
aforesaid  to  be  deposited,  and  the  said  check  so  indorsed  as  aforesaid  was  de- 
posited, in  the  borough  of  Manhattan  of  the  city  of  New  York,  in  the  county 
of  New  York,  in  the  said  Fourth  National  Bank  of  the  City  of  New  York  to 
the  credit  of  the  aforesaid  account  in  the  said  bank  of  the  said  Arthur  A. 
McLean,  as  treasurer  of  the  said  Democratic  state  committee. 

"And  the  said  check  so  indorsed  was  received  by  the  said  Fourth  National 
Bank  of  the  City  of  New  York  at  the  said  borough  of  Manhattan  and  county 
of  New  York  aforesaid  on  the  said  second  day  of  November,  and  the  said 
Fourth  National  Bank  of  the  City  of  New  York  did  thereupon  credit  the  ac- 
count of  the  said  Arthur  A.  McLean  as  such  treasurer  as  aforesaid  with  two 
hundred  fifty  dollars,  the  amount  thereof,  and  did  thereupon  forward  and 
transmit  the  said  check  to  a  certain  bank  called  the  New  York  State  National 
Bank  of  Albany,  New  York,  In  the  county  of  Albany,  in  the  said  state,  which 
said  New  York  State  National  Bank  of  Albany,  New  York,  was  then  and  there 
a  correspondent  of  the  said  Fourth  National  Bank  of  the  City  of  New  York, 
In  order  that  the  said  New  York  State  National* Bank  of  Albany  might  pre- 
sent the  same  for  payment  to  the  said  National  Bank  of  Cortland,  and  did 
then  and  there  debit  the  said  New  York  State  National  Bank  of  Albany,  New 
York,  with  two  hundred  fifty  dollars,  the  amount  thereof. 

"And  the  said  New  York  State  National  Bank  of  Albany,  New  York,  hav- 
ing received  the  said  check  from  the  said  Fourth  National  Bank  of  the  City 
of  New  York,  did  then  and  in  the  said  county  of  Albany  credit  the  account  of 
the  said  Fourth  National  Bank  of  the  county  of  New  York  with  two  hundred 
fifty  dollars,  the  amount  thereof,  and  did  thereupon  transmit  and  present  the 
said  check  for  payment  to  the  said  National  Bank  of  Cortland,  in  the  city  and 
county  of  Cortland,  which  said  last  named  bank  did  thereupon,  on  the  sixth 
day  of  November,  in  the  said  year,  pay  the  amount  of  the  said  check  to  the 
said  New  York  State  National  Bank  of  Albany,  New  York,  and  charge  the 
amount  of  the  said  check  to  the  account  of  the  said  Seneca  P.  Hull. 

"And  afterwards,  at  a  time  to  the  grand  jury  aforesaid  unknown,  the  said 
sum  of  two  hundred  fifty  dollars,  so  credited  by  the  said  Fourth  National  Bank 
of  the  City  of  New  York  to  the  account  of  the  said  Arthur  A.  McLean,  treas- 
urer, upon  the  deposit  of  the  said  check,  was  at  the  borough  of  Manhattan 
of  the  dty  of  New  York,  in  the  county  of  New  York  aforesaid,  drawn  from 
the  said  Fourth  National  Bank  of  the  City  of  New  York  by  checks  drawn  by 
the  said  Arthur  A.  McLean,  as  treasurer,  upon  the  said  account  in  the  said 
Fourth  National  Bank  of  the  City  of  New  York  and  used  for  the  purposes  and 
objects  of  the  said  Democratic  state  committee. 

"And  so  the  grand  jury  aforesaid  do  say  that  the  said  Everett  Fowler,  at 
the  borough  of  Manhattan  of  the  city  of  New  York,  in  the  county  of  New 
York  aforesaid,  the  said  sum  of  two  hundred  fifty  dollars  In  money,  lawful 
money  of  the  United  States  of  America  and  of  the  value  of  two  hundred  fifty 
dollars,  of  the  goods,  chattels,  and  personal  property  of  the  said  Seneca  P. 
Hull,  feloniously  and  extorslvely  did  obtain  from  the  said  Seneca  P.  Hull, 
with  his  consent  so  as  aforesaid  induced  by  the  wrongful  use  of  fear  on  the 
part  of  the  said  Seneca  P.  Hull,  to  wit,  fear  induced  by  the  aforesaid  threats 
made  by  the  said  Everett  Fowler  to  the  said  Seneca  P.  Hull,  against  the  form 
of  the  statute  in  such  case  made  and  provided,  and  against  the  peace  of  the 
people  of  the  state  of  New  York  and  their  dignity." 

[1-3]  By  reference  to  the  last  paragraph  of  this  indictment  it  will 
appear  that  the  charge  upon  which  the  people  seek  to  try  the  defend- 
ant is  the  extortion  from  Hull  in  New  York  county  of  $250  in  money. 
The  facts  upon  which  the  people  mainly  rely  to  support  jurisdiction 
in  New  York  county  are  the  extortion  by  defendant  of  Hull's  check 
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on  the  National  Bank  of  Cortland  for  $250  in  Onondaga  county  on 
October  31,  1911,  the  procuring  of  Mack's  indorsement  of  the  check 
in  New  York  county  on  the  same  date,  and  the  procuring  of  its  de- 
posit by  McLean  in  the  Fourth  National  Bank  of  the  City  of  New 
York  on  November  2d,  the  subsequent  payment  of  the  check  by  the 
National  Bank  of  Cortland  out  of  Hull's  account  therein  on  Novem- 
ber 6th,  and  the  crediting  of  McLean's  account  in  the  Fourth  National 
Bank  with  the  amount  of  the  check  on  November  2,  1911. 

If  these  allegations  amount  in  law  to  a  charge  that  Hull's  money 
was  obtained  in  New  York  county,  jurisdiction  will  lie  in  New  York 
county,  and  this  demurrer  must  be  overrtiled.  The  theory  upon  which 
the  indictment  is  drawn  is  disclosed  in  the  brief  of  the  learned  district 
attorney  used  in  opposition  to  the  motion  to  quash  the  former  indict- 
ment, which  was  superseded  by  the  present  one.    He  says : 

"No  money  came  into  the  defendant's  hands  in  Onondaga  comity  on  October 
31st,  but  money  belonging  to  HnU  did  come  into  the  possession  of  the  defend- 
ant, through  his  agent,  on  November  2d,  in  New  York  county,  where  the  cheek 
was  deposited  in  the  Fourth  National  Bank,  and  there  the  sum  of  $250  was 
set  to  the  credit  of  defendant's  agent.  This  placing  of  the  sum  of  $250  to  the 
credit  of  defendant's  agent  became  final  and  complete  when  Hull's  check 
reached  the  bank  in  Cortland  on  November  6th  and  the  amount  recited  in  the 
check  was  taken  from  his  funds  there." 

The  person  referred  to  as  defendant's  agent  is  McLean.  If  the  de- 
posit by  McLean  of  the  check  in  the  Fourth  National  Bank  and  the 
crediting  of  McLean's  account  with  $250  was  a  transfer  of  Hull's 
money  on  November  2,  1911,  in  New  York  county,  then,  of  course, 
jurisdiction  will  lie  in  New  York  county.  We  would  then  have  a  case 
where  fear  was  wrongfully  inspired  and  vised  in  Onondaga  county, 
and,  as  a  result  thereof,  property  obtained  in  New  York  county,  and 
the  grand  jury  of  New  York  county  would  have  the  jurisdiction  con- 
ferred by  the  first  part  of  section  134  of  the  Code  of  Criminal  Proce- 
dure; the  crime  having  been  committed  partly  in  New  York  county 
and  partly  in  another  county,  and  therefore  jurisdiction  being  in  ei- 
ther county. 

But,  when  we  analyze  this  transaction  of  McLean  with  the  Fourth 
National  Bank,  it  is  apparent  that  Hull's  money  did  not  come  into 
McLean's  hands.  McLean  deposited  the  check.  By  that  act  the  Demo- 
cratic state  committee  became  a  creditor  of  the  bank  to  the  amount 
of  the  check.  In  other  words,  the  bank  bought  the  check  and  paid 
for  it  out  of  its  own  property  by  crediting  the  account  of  the  said 
state  committee  with  the  amount  of  the  check,  and  the  purchase  was 
made  in  reliance  upon  the  payment  of  the  check  by  the  Cortland  bank, 
and  in  default  thereof  the  repayment  by  the  state  committee  of  the 
amount  paid  by  it.  The  title  to  the  check  passed  to  the  bank  on  No- 
vember 2d.  Clearly  the  state  committee  got  no  money  belonging  to 
Hull  from  the  Fourth  National  Bank  in  New  York.  Hull's  money 
was  obtained  on  November  6th  in  Cortland,  where  his  check  was  paid. 
The  form  of  the  indorsement  by  McLean  shows  an  intention  to  trans- 
fer ownership  in  the  check  to  the  bank.  The  first  indorsement  on  the 
ch<*ck  was  that  of  the  payee.  Mack,  the  second  was  McLean's,  and  w» 
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may  assume  from  the  language  of  the  indictment  that  McLean's  in- 
dorsement was  in  the  usual  form  to  transfer  title  to  the  bank. 

In  the  case  of  Burton  v.  United  States,  196  U.  S.  283,  300,  301, 
302,  303,  25  Sup.  Ct.  243,  247  (49  L.  Ed.  482),  the  court  says : 

*'In  the  absence  of  any  special  agreement  tbat  title  effect  of  tbe  transaction 
sball  be  otherwise,  *  *  *  there  is  no  doubt  that  its  legal  effect  is  a  change 
of  ownership  of  the  paper,  and  that  the  subsequent  action  of  the  bank  In  tak- 
ing steps  to  obtain  payment  for  Itself  of  the  paper  which  it  had  purchayed  can 
In  no  sense  be  said  to  be  the  action  of  an  agent  for  its  principal,  but  the  act 
of  an  owner  in  r^ard  to  its  own  property." 

The  court  cited  with  approval  the  language  used  by  Judge  Andrews 
in  Cragie  v.  Hadley,  99  N.  Y.  131,  1  N.  E.  537,  52  Am.  Rep.  9,  as  fol- 
lows: 

"The  general  doctrine  that  upon  a  deposit  being  made  by  a  customer  in  a 
bank,  In  the  ordinary  course  of  business,  of  money,  or  of  drafts  or  checks  re- 
ceived and  credited  as  money,  the  title  to  the  money,  or  to  the  drafts  or  checks, 
Is  immediately  vested  In  and  becomes  the  property  of  the  bank,  is  not  open 
to  qtuestion  (cases  cited).  The  transaction  in  legal  effect  Is  a  transfer  of  the 
money,  or  drafts,  or  checks,  as  the  case  may  be,  by  the  customer  to  the  bank, 
upon  an  implied  contract  on  the  part  of  the  latter  to  repay  the  amount  of  the 
deposit  upon  the  checks  of  the  depositor.  The  bank  acquires  title  to  the 
money,  drafts,  or  checks  on  an  implied  agreement  to  pay  an  equivalent  con- 
sideration when  called  upon  by  the  depositor  in  the  usual  course  of  business.'* 

See,  also,  Lyons  v.  Union  Exchange  National  Bank,  150  App.  Div. 
493,  135  N.  Y.  Supp.  121. 

I  think  it  is  clear  that  the  defendant  obtained  no  money  of  Hull, 
either  directly  or  through  any  agent,  in  the  county  of  New  York. 
Even  if  we  assume  the  Fourth  National  Bank  of  New  York  to  be  the 
agent  of  the  defendant  to  collect  the  money  from  the  Cortland  bank, 
it  does  not  follow  that  any  part  of  the  crime  was  committed  in  New 
York  county.  The  act  of  collecting  the  money  from  Hull  took  place 
in  Cortland,  and  the  crime  was  completed  in  Cortland  county  when 
the  check  was  paid  by  the  Cortland  bank.  Hull's  money  remained  in 
the  Cortland  bank  until  November  6th.  Until  his  bank  honored  his 
check  on  that  day  Hull  could  have  stopped  payment  on  it.  O'Connor, 
Rec'r,  V.  Mechanics'  Bank,  124  N.  Y.  324,  26  N.  E.  816.  Therefore 
it  is  obvious  that  the  defendant  could  not  have  obtained  Hull's  $250 
in  New  York  City  on  November  2d,  as  alleged  in  the  indictment.  Nor 
was  the  character  of  the  credit  given  to  McLean  by  the  Fourth  Na- 
tional Bank  on  November  2d  affected  in  any  way  by  the  payment  of 
the  check  on  November  6th  in  Cortland.  The  transaction  still  re- 
mained one  in  which  title  to  the  check  had  passed  to  the  Fourth  Na- 
tional Bank  in  return  for  its  credit  given  McLean. 

After  the  Fourth  National  Bank  became  possessed  of  the  check,  it 
transferred  it  by  indorsement,  presumably  by  delivery,  to  the  New 
York  State  National  Bank  of  Albany,  and  the  latter  bank,  as  owner 
of  the  check,  presented  it  to  the  Cortland  bank  and  received  the  pay- 
ment of  it  on  November  6th.  Until  November  6th  Hull's  account 
remained  unaffected  by  the  giving  of  the  check,  and  on  that  date  his 
$250  or  his  credit  to  that  amount  passed  into  the  possession  of  the 
Albany  bank,  the  then  owner  of  the  check.  The  theory  that  the  Albany 
bank  passed  on  the  proceeds  to  the  New  York  baiik,  and  the  New 
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York  bank  to  McLean,  either  in  form  of  money  or  in  credit,  has  no 
support  under  the  authorities  cited  above. 

Neither  the  Dimick  Case  nor  the  Peckens  Case,  cited  by  the  learned 
district  attorney  in  opposing  a  motion  to  dismiss  an  indictment  super- 
seded by  the  present  one,  is  in  conflict  with  these  views.  In  both  of 
those  cases  the  jurisdiction  of  the  court  was  held  because  some  of  the 
false  pretenses  were  made  in  the  county  where  the  venue  was  laid,  and 
becat)se  in  cases  of  larceny  by  false  pretenses  the  making  of  the  false 
pretenses  is  an  essential  part  of  the  offense.  The  pretenses  must  be 
pleaded,  and  at  least  one  of  them  must  be  proved  as  alleged,  to  warrant 
a  conviction.  People  v.  Peckens,  153  N.  Y.  576,  47  N.  E.  883;  Peo- 
ple V.  Dimick,  107  N.  Y.  13,  14  N.  E.  178. 

Nor  is  the  case  of  People  v.  Lammerts,  164  N.  Y.  137,  58  N.  E. 
22,  in  conflict  with  these  views.  The  defendant  Lammerts  was  county 
treasurer  of  Niagara  county.  He  drew  a  check  on  his  account  as 
county  treasurer  in  the  Power  City  Bank  of  Niagara  Falls.  He  per- 
sonally presented  the  check  to  the  bank,  and  with  it  purchased  a  draft 
from  that  bank  on  New  York  City,  and  used  the  draft  to  pay  his  per- 
sonal debt.  He  was  indicted  and  tried  in  Niagara  county  for  a  larceny 
of  the  money  which  he  had  used  to  purchase  the  draft.  The  defend- 
ant claimed  that  there  was  a  variance  between  the  proof  and  the  crime 
charged,  asserting  that  the  only  property  shown  by  the  evidence  to  have 
been  misappropriated  was  the  draft  on  New  York.  The  court  held 
that  the  money  was  the  thing  stolen,  and  not  the  draft ;  that  the 
transaction  was  in  effect  one  in  which  the  cashier  handed  the  money 
to  Lammerts,  and  Lammerts  handed  it  back  immediately  to  the  cashier 
to  pay  for  the  draft — ^the  money  being  stolen  the  minute  he  made  this 
wrongful  use  of  it. 

So,  in  the  case  at  bar,  when  the  last  owner  of  the  Hull  check,  the 
New  York  State  National  Bank  of  Albany,  personally  received  pay- 
ment of  it  in  the  Cortland  bank,  it  must  be  deemed  to  have  received 
$250  of  Hull's  money  in  Cortland  county,  but  that  money  was  not 
sent  to  the  Fourth  National  Bank  in  New  York,  so  far  as  it  appears 
from  any  allegation  in  this  indictment. 

These  considerations  lead  me  to  the  conclusion  that  it  does  not  ap- 
pear from  the  indictment  that  the  defendant  committed  the  crime  of 
extortion  of  the  $250  partly  in  New  York  county  and  partly  in  an- 
other. 

[4]  It  remains  to  determine  whether  the  indictment  alleges  that  "the 
actsj  or  effects  thereof,  constituting  or  requisite  to"  the  commission 
of  the  crime  of  extortion  as  charged,  occurred  in  the  county  of  New 
York,  thus  giving  that  county  jurisdiction.  Section  134,  Code  of  Crim- 
inal Procedure.  Much  that  has  been  said  above  will  apply  to  this  lat- 
ter inquiry. 

The  Second  part  of  section  134,  Code  of  Criminal  Procedure,  refers 
(1)  to  the  acts  or  effects  thereof  constituting  the  offense,  and  (2)  to 
the  acts  or  effects  thereof  requisite  to  the  consummation  of  the  of- 
fense. The  acts  relied  upon  by  the  people  to  give  jurisdiction  here 
are  the  delivery  of  Hull's  check  to  Mack,  the  delivery  of  it  to  McLean, 
and  McLean's  indorsement  and  deposit  of  it  in  the  Fourth  National 
Bank  of  New  York.    It  is  obvious  that  none  of  these  acts  is  a  constitu- 
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ent  element  of  the  extortion.  None  of  them  constitutes  any  part  of 
the  offense. 

Nor  were  any  of  these  acts  "requisite"  to  the  consummation  of  the 
offense.  The  word  "requisite"  here  means  necessary,  essential,  in- 
dispensable. While  these  acts  were  steps  taken  by  defendant  to  realize 
the  value  of  the  check,  and  could  be  shown  on  the  trial,  they  were 
nevertheless  mere  incidents  in  the  history  of  the  check,  and  not  neces- 
sary, essential,  or  indispensable  to  the  consummation  of  the  crime.  The 
crime  of  exorting  the  money  could  be  proved  without  reference  to 
these  acts  in  New  York  county. 

The  case  of  People  v.  Mitchell,  49  App.  Div.  531,  63  N.  Y.  Supp. 
522,  affirmed  168  N.  Y.  604,  61  N.  E.  182,  is  not  in  conflict  with  these 
views.  That  was  a  case  of  larceny  by  a  bailee.  The  indictment  was 
found  and  tried  in  Erie  county,  where  the  contract  of  bailment  was 
made,  although  the  felonious  conversion  of  the  property  occurred  in 
Niagara  county.  It  was  indispensable  to  a  conviction  under  the  in- 
dictment that  the  people  should  allege  and  prove  the  bailment.  The 
court  therefore  held  that  the  act  of  the  defendant,  by  which  he  became 
bailee  and  obtained  possession  of  the  property,  was  one  of  the  acts 
requisite  to  the  consummation  of  the  offense,  and  that  therefore  the 
offense  was  triable  in  Erie  county,  as  well  as  in  Niagalta  county.  It 
was  held  to  be  indispensable  in  the  Mitchell  Case  to  allege  and  prove 
the  making  of  the  contract  of  bailment  in  Erie  county.  Hence  the 
jurisdiction  in  that  county.  It  was  not  indispensable  to  the  consiun- 
mation  of  the  offense  here  charged  to  send  Hull's  check  to  New  York 
and  cause  its  deposit  there  in  the  Fourth  National  Bank.  The  two 
cases  are  quite  different. 

In  my  opinion  the  allegations  of  the  indictment  sufficiently  charge 
the  crime  of  extortion  of  the  check  of  $250  in  Onondaga  county  and 
the  extorting  of  the  money  partly  in  Onondaga  and  partly  in  Cortland, 
but  none  of  the  allegations  is  sufficient  in  law  to  make  the  offense  of 
extorting  the  money  triable  in  New  York  county. 

The  demurrer  is  sustained. 


PEOPLE  ex  rel.  WYNN  v.  GRIPBNHAGBN,  Sheriff.     (No.  7011.) 

(Supreme  Court,  Ap];>eUate  Division,  First  Department.     AprU  9,  1915.) 

BzKciTTioN   ^=s>29 — Pbopkbty   Subject  to   Bxeotttion— Cospobate    Stock— 
"Pebsonal  Pbopkbty.** 

Under  Code  Clr.  Proc.  i  644,  requiring  the  sheriff  to  execute  a  warrant 
of  attachment  by  levying  upon  a  sufficient  amount  of  personal  or  real 
property  not  exempt  to  satisfy  plaintiff*s  demand,  section  647,  providing 
that  shares  in  the  stock  of  a  corporation  may  be  levied  upon,  section  649, 
prescribing  the  manner  in  which  the  warrant  of  attachment  shall  be  levied 
upon  shares  of  stock  and  other  property,  section  650,  requiring  the  presi- 
dent, secretary,  etc.,  of  the  corporation,  to  furnish  to  the  sheriff  a  cer- 
tificate specifying  the  number  of  shares  of  the  defendant  in  the  corpora- 
tion, section  674,  requiring  the  sheriff  to  keep  the  attached  property  to 
answer  any  judgment  obtained,  section  708,  providing  that  the  sheriff  to 
whom  an  execution  is  issued  in  an  action  in  which  a  warrant  of  attach- 

^s»For  other  cases  lee  same  topic  ft  KET-NUMBER  In  all  Key-Numbered  Digests  ft  Indexes 
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meut  has  been  levied  must  satisfy  it,  If  necessary,  by  a  sale  of  the  per- 
sonal property  attached,  including  shares  of  stock,  section  1405,  providing 
that  goods  and  chattels  not  exempt  and  property  expressly  declared  to  be 
subject  to  levy  by  virtue  of  an  execution  are,  when  situated  within  the 
jurisdiction  of  the  officer  holding  an  execution,  bound  by  the  execution 
from  the  time  of  its  delivery  to  such  officer,  and  General  CJonstructlon 
Law  (Gonsol.  Laws,  c.  22)  {  39,  defining  "personal  property"  as  includ- 
ing chattels,  money,  things  in  action,  and  everything  except  real  property, 
which  may  be  the  subject  of  ownership,  certificates  of  stock  in  a  foreign 
corporation  owned  by  a  nonresident  are  subject  to  attachment  and  to 
sale  under  an  execution  against  him,  where  they  are  within  the  state  in 
the  possession  of  a  bank  for  purposes  of  sale,  together  with  assignments 
thereof  in  blank. 

[Ed.  Note. — ^For  other  cases,  see  Execution,  Crat.  Dig.  |  HI;  Dec.  Dig. 
«=»29. 

For  other  definitions,  see  Words  and  Phrases,  First  and  Second  Series, 
Personal  Property.] 

Appeal  from  Special  Term,  New  York  County. 

Mandamus  by  the  People,  on  relation  of  Frank  D.  W)mn,  against 
Max  S.  Grifenhagen,  Sheriff  of  the  County  of  New  York,  to  require 
him  to  forthwith  sell,  as  provided  by  law,  by  virtue  of  an  execution  duly 
issued  to  him^  all  the  right,  title,  and  interest  of  one  Mackintosh  in 
and  to  755  shares  of  the  capital  stock  of  the  British-American  Manu- 
facturing Company,  now  in  his  possession  and  custody,  and  to  deliver 
the  same,  together  with  any  and  all  assignments  thereof  now  in  his 
possession  and  custody  as  sheriff,  to  the  purchaser,  together  with  a 
certificate  of  sale.  From  an  order  directing  that  a  peremptory  writ 
issue,  defendant  appeals.    Affirmed. 

Argued  before  INGRAHAM,  P.  J.,  and  McLAUGHUN,  LAUGH- 
LIN,  CLARKE,  and  SCOTT,  JJ. 

A.  S.  Gilbert,  of  New  York  City,  for  appellant. 

H.  C.  S.  Stimpson,  of  New  York  City,  for  respondent 

LAUGHLIN,  J.  The  execution  was  duly  issued  on  the  18th  day 
of  January,  1915,  on  a  judgment  duly  recovered  by  the  relator  against 
Mackintosh  on  the  16th  day  of  the  same  month  in  an  action  in  the 
Supreme  Court  in  the  county  of  New  York,  and  the  certificates  of 
stock  were  delivered  to  the  sheriff  by  the  Citizens'  Central  National 
Bank,  pursuant  to  a  notice  duly  given  to  said  bank  by  the  sheriff  in 
accordance  with  his  duty  under  a  warrant  of  attachment  duly  issued 
in  the  action  on  the  28th  day  of  August,  1914,  the  said  bank,  at  the 
time  of  the  issuance  of  the  warrant  of  attachment,  having  the  actual 
possession  of  the  certificates  of  stock  in  the  county  of  New  York, 
the  same  having  been  delivered  to  it  by  said  Mackintosh,  who  was 
the  owner  thereof,  for  the  purpose  of  selling  them  and  receiving  the 
proceeds  for  him.  Mackintosh  was  a  nonresident  of  the  state,  and  the 
British-American  Manufacturing  Company  was  a  corporation  duly  or- 
ganized under  the  laws  of  Delaware.  Pursuant  to  the  notice  of  levy 
by  the  sheriff  on  the  shares  of  stock  under  the  warrant  of  attachment 
and  the  demand  for  a  certificate  of  the  property  in  its  possession  be- 
longing to  Mackintosh,  the  bank  gave  notice  to  the  sheriff  in  due  form 

^s^For  other  cues  see  same  topic  A  KEY-NUMBER  tn  all  Key-Numbered  Digests  &  Indexes 
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that  it  held  the  stock  "for  safe-keeping  for  Mr.  Mackintosh's  account/' 
and  thereafter  and  on  the  19th  day  of  January,  1915,  the  bank  deliv« 
ered  the  certificates  of  stock  to  the  sheriff,  together  with  assignments 
or  transfers  thereof  in  blank  signed  by  Mackintosh.  The  certificates 
of  stock  were  issued  to  Mackintosh  in  the  county  of  New  York  some 
months  prior  to  the  date  the  warrant  of  attachment  was  issued,  and 
at  the  time  they  were  issued  the  British-American  Manufacturing 
Company  maintained  "a  secretary's  office"  in  the  county  and  state  of 
New  York,  but  did  not  maintain  such  office  at  the  time  the  warrant 
of  attachment  was  issued,  and  has  not  so  maintained  it  since.  The 
sheriff,  after  thus  receiving  the  certificates  of  stock,  declined  to  sell  the 
same  pursuant  to  the  execution,  and  thereupon  this  proceeding  was 
instituted. 

No  question  has  been  raised  with  respect  to  the  necessity  for  ap- 
plying for  a  writ  of  mandamus,  and  no  opinion  is  expressed  on  the 
question  as  to  whether  the  relator  was  entitled  to  the  particular  form 
of  relief  granted.  The  question  presented  and  argued  is  whether  it 
was  the  duty  of  the  sheriff  to  sell  the  certificates  of  stock,  and  that  is 
the  only  question  it  is  necessary  to  decide.  The  learned  counsel  for 
the  sheriff  contends  that  the  sheriff  is  not  authorized  to  levy  upon  and 
sell  the  interest  of  a  nonresident  defendant  in  the  capital  stock  of  a 
foreign  corporation,  and  that  since  the  remedy  by  attachment  did  not 
exist  at  common  law,  but  is  wholly  statutory  (Penoyar  v.  Kelsey,  150 
N.  Y.  77,  44  N.  E.  788,  34  L.  R.  A.  248)  authority  therefor  must  be 
found  in  the  provisions  of  the  Code  of  Civil  Procedure. 

I  am  of  opinion  that  the  provisions  of  the  Code  of  Civil  Procedure 
authorized  the  attachment  of  these  certificates  of  stock,  and  author- 
ize the  sale  thereof  under  the  execution.  Section  644  of  the  Code  of 
Civil  Procedure  requires  the  sheriff  to  execute  a  warrant  of  attach- 
ment duly  delivered  to  him  by  levying  upon  a  sufficient  amount  of  the 
personal  or  real  property  of  the  defendant  within  his  county,  not  ex- 
empt from  levy  and  sale  by  virtue  of  an  execution,  to  satisfy  the  plain- 
tiff's demand  with  costs  and  expenses;  and  section  647  provides, 
among  other  things,  that: 

''The  rights  or  shares  which  the  defendant  has  in  the  stock  of  an  associa- 
tion or  corporation,  •  ♦  ♦  may  be  levied  upon;  and  the  sherlflTs  certifi- 
cate of  the  sale  Jthereof  entitles  the  purchaser  to  the  same  rights  and  privi- 
leges, with  respect  thereto,  which  the  defendant  had  when  they  were  so  at- 
tached." 

Section  649  prescribes  the  manner  in  which  the  warrant  of  attach- 
ment shall  be  levied,  and,  so  far  as  material  to  the  question  presented 
for  decision,  provides  in  subdivision  2  that  the  levy  shall  be  made 
upon  "personal  property  capable  of  manual  delivery,  including  a  bond, 
promissory  note,  or  other  instrument  for  the  payment  of  money,  by 
taking  the  same  into  the  sheriff's  actual  custody,"  and  in  subdivision  3 : 

"Upon  other  personal  property,  by  leaving  a  certified  copy  of  the  warrant, 
and  a  notice  showing  the  property  attached,  with  the  person  holding  the  same ; 
or,  If  it  consists  of  a  demand,  other  than  as  specified  in  the  last  subdivision, 
with  the  person  against  whom  it  exists ;  or,  if  It  consists  of  a  right  to  share 
In  the  stock  of  an  association  or  corporation,  or  Interests  or  profits  thereon, 
with  the  president,  or  other  head  of  the  association  or  corporation,  or  the  sec- 
retary, cashier,  or  managing  agent  thereof.'' 
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Section  650  provides  that  upon  the  application  of  the  sheriff — 

"the  president  or  other  head  of  an  association  or  corporation,  or  the  secre- 
tary, cashier,  or  managing  agent  thereof,  or  a  debtor  of  the  defendant,  or  a 
person  holding  property,  including  a  bond,  promissory  note,  or  other  instm- 
ment  for  the  payment  of  money,  belonging  to  the  defendant,  must  furnish  to 
the  sheriff  a  certificate,  under  his  hand,  specifying  the  rights  or  number  of 
shares  of  the  defendant  in  the  stock  of  the  association  or  corporation,  with  all 
dividends  declared  or  incumbrances  thereon ;  or  the  amount,  nature,  and  de- 
scription of  the  property,  held  for  the  benefit  of  the  defendant,  or  of  the  de- 
fendant's interest  in  the  property  so  held,  or  of  the  debt  or  demand  owing  to 
the  defendant,  as  the  case  requires." 

Section  674  provides,  among  other  things,  that  the  sheriff  must  keep 
the  property  attached  "to  answer  any  judgment  that  may  be  obtained 
against  the  defendant  in  the  action."  Section  708  provides,  among 
other  things,  that  the  sheriff  to  whom  an  execution  against  property 
is  issued  upon  a  judgment  for  the  plaintiff  in  an  action  in  which  a 
warrant  of  attachmeat  has  been  levied,  must  satisfy  it  if  necessary 
by  a  sale  of  the  personal  property  attached  "including  rights  or  shares 
in  the  stock  of  an  association  or  corporation."  Section  1405  of  the 
Code  of  Civil  Procedure,  relating  to  the  lien  of  an  execution  upon  per- 
sonal property  and  the  levy  upon  and  sale  of  personal  property  gen- 
erally, provides  as  follows: 

"The  goods  and  chattels  of  a  Judgment  debtor,  not  exempt,  by  express  pro* 
vision  of  law,  from  levy  and  sale  by  virtue  of  an  execution,  and  his  other 
personal  property,  which  is  expressly  declared  by  law  to  be  subject  to  levy 
by  virtue  of  an  execution,  are,  when  situated  within  the  Jurisdiction  of  the 
officer,  to  whom  an  execution  against  property  is  delivered,  bound  by  the  exe- 
cution, from  the  time  of  the  deUvery  thereof  to  the  proper  oflScer,  to  be  ex- 
ecuted ;  but  not  before." 

I  have  quoted  the  provisions  of  said  section  1405  for  the  reason  that 
counsel  for  the  appellant  attaches  significance  thereto.  The  question 
here  presented,  however,  is  not  what  property  was  bound  by  the  execu- 
tion, or  when  it  became  bound  thereby,  but  whether  the  certificates  of 
stock  were  subject  to  levy  under  the  warrant  of  attachment  and  sale 
under  the  execution  after  they  came  into  the  possession  of  the  sheriff. 
These  certificates  of  stock  were  personal  property,  within  the  statutory 
definition  contained  in  section  39  of  the  General  Construction  Law, 
which  prescribes  that : 

"l%e  term  personal  property  includes  chattels,  money,  things  in  action 
•  ♦  ♦  and  everything,  except  real  property,  which  may  be  the  subject  of 
ownership." 

The  point  decided  in  Plimpton  v.  Bigelow,  93  N.  Y.  592,  was  that  a 
warrant  of  attachment  could  not  be  levied  upon  the  shares  of  stock 
owned  by  a  nonresident  in  a  foreign  corporation  merely  by  giving  no- 
tice to  the  secretary  of  the  corporation  within  this  state,  pursuant  to 
tfie  provisions  of  section  649  of  the  Code  of  Civil  Procedure.  In  Aat 
case,  the  certificates  of  stock  were  not  within  this  state,  and  the  court 
rightly  held  that  the  provisions  of  section  649  of  the  Code  of  Civil 
Procedure  authorizing  the  levy  upon  the  capital  stock  by  giving  notice 
to  officers  of  the  corporation  relate  to  domestic  corporations  only ;  but 
the  general  observations  contained  in  the  opinion  to  the  effect  that  it 
is  the  interest  of  the  shareholder  in  the  surplus  assets  of  the  corporation 
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on  dissolution  only  which  may  be  levied  upon  on  account  of  the  owner- 
ship of  certificates  of  stock,  and  that  such  levy  must  necessarily  be 
made  in  the  jurisdiction  where  the  company  is  incorporated,  were  not 
essential  to  the  decision,  and  have  not  been  followed  in  subsequent 
decisions  by  the  same  court. 

In  Simpson  v.  Jersey  City  Contracting  Co.,  165  N.  Y.  193,  58  N.  E. 
896,  55  L.  R.  A.  796,  it  was  held  that  the  interest  of  a  nonresident  own- 
er of  the  capital  stock  in  a  foreign  corporation  pledged  to  and  in  the  pos- 
session of  a  resident  of  the  state  as  security  for  a  debt,  was  subject 
to  attachment  here,  and  that  the  purchaser  on  a  sale  thereof  pursuant 
to  execution  would  obtain  good  title  to  the  stock  subject  to  the  lien 
of  the  pledgee.  In  that  case  Judge  Gray,  writing  for  the  majority 
of  the  court,  in  discussing  the  question  as  to  whether  the  defendant's  in- 
terest in  the  pledged  stock  constituted  property  within  this  state,  said : 

'*The  tmth  is  that  it  did  have  property  here,  in  the  common  acceptation  of 
the  term,  as  well  as  in  the  eye  of  the  law.  Certificates  of  stock  are  treated 
by  business  men  as  property  for  all  practical  purposes.  They  are  sold  in  the 
market  and  they  are  transferred  as  collateral  security  for  loans,  and  they 
are  used  in  various  ways  as  property.  They  pass  by  delivery  from  hand  to 
hand  and  they  are  the  subject  of  larceny.  See  In  re  Whiting,  150  N.  Y. 
27  [44  N.  B.  715,  34  L.  R.  A.  232,  55  Am.  St  Rep.  640]." 

In  People  ex  rel.  Hatch  v.  Reardon,  184  N.  Y.  431,  77  N.  E.  970, 
8  L.  R.  A.  (N.  S.)  314,  112  Am.  St.  Rep.  628,  6  Ann.  Cas.  515,  Judge 
Vann,  writing  for  a  unanimous  court,  in  sustainincf  the  Stock  Transfer 
Act  as  applicable  to  the  transfer  of  certificates  of  stock  in  foreign  as 
well  as  in  domestic  corporations,  said,  among  other  things : 

"But,  even  assmning  that  a  tax  on  the  sale  of  property  is,  in  effect,  a  tax  on 
the  property  itself,  what  are  certificates  of  stock,  and  how  may  they  be  treated 
by  the  state  for  Uie  purpose  of  taxation?  They  may  be  treated  as  property 
from  the  function  they  perform  and  the  use  that  is  made  of  them.  They  may 
well  be  regarded  as  a  distinct  species  of  property,  for  they  now  represent  the 
bulk  of  property  in  the  state  and  are  the  universal  medium  of  transfer.  As 
we  said  in  a  recent  case:  The  main  use  of  certificates  is  for  convenience  of 
transfer,  and  they  are  treated  by  business  men  as  property  for  all  practical 
purposes.  They  are  sold  in  the  market,  transferred  as  collateral  security  to 
loans  and  are  used  in  various  ways  as  property.  They  pass  by  delivery  from 
hand  to  hand,  are  the  subject  of  larceny,  and  are  taxable  generally  in  this 
state.'  Matter  of  Whiting,  150  N.  Y.  27,  30  [44  N.  E.  715,  34  L.  R.  A.  232, 
56  Am.  St  Rep.  640].  Although  issued  by  a  foreign  corporation  and  owned  by 
a  nonresident,  if  they  are  found  within  the  state  they  may  be  seized  under 
a  warrant  of  attachment  Simpson  v.  Jersey  City  Contracting  Co.,  165  N. 
Y.  103  [58  N.  E.  896,  55  L.  R.  A.  796].  Speaking  of  the  nature  of  a  share  of 
stock,  Mr.  Justice  Nelson  declared  it  to  be  'a  distinct,  independent  interest  or 
property,  held  by  the  stockholder  like  any  other  property  that  may  belong  to 
him,  and,  of  course,  subject  to  like  taxation.*  People  v.  Com'r,  4  Wall.  244, 
258  [18  L.  Ed.  344].  And  in  another  case  it  was  said:  'Shares  of  stock  may 
be  within  a  state  and  the  property  of  the  corporation  outside  of  it*  Kldd  v. 
Alabama,  188  U.  8.  730,  733  [23  Sup.  Ct  401,  47  L.  Ed.  669].  •  •  ♦  We 
think  that  the  tax,  whether  it  is  regarded  as  a  tax  on  the  sale  of  stock  cer- 
tificates or  on  the  certificates  themselves,  touched  neither  person  nor  property 
without  the  Jurisdiction  of  the  state.** 

In  Lowenthal  v.  Hodge,  120  App.  Div.  304, 105  N.  Y.  Supp.  120,  this 
court  unanimously  held  that  the  stock  of  a  foreign  corporation,  owned 
by  a  nonresident,  but  pledged  here,  is  subject  to  the  levy  of  a  warrant 
of  attachment  against  the  owner,  by  notice  to  the  pledgee,  who  has  a 
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right  to  retain  the  possession  by  virtue  of  his  lien.  If  the  interest  of 
a  nonresident  owner  in  the  capital  stock  of  a  foreign  corporation, 
which  is  pledged  as  security  for  a  debt  within  this  jurisdiction,  is  sub- 
ject to  the  levy  of  an  attachment,  I  fail  to  see  upon  what  principle  the 
stock  in  question  was  not  subject  to  the  levy  of  the  attachment..  Here 
the  bank  had  no  lien,  but  it  had  possession,  with  authority  to  sell,  and 
by  the  assignments  executed  in  blank  by  the  owner  the  purchaser  would 
become  entitled  to  have  the  stock  transferred  to  his  name  on  the  books 
of  the  company  in  the  foreign  jurisdiction.  I  am  of  opinion,  there- 
fore, that  certificates  of  stock,  whether  of  a  domestic  or  a  foreign  cor- 
poration, are  personal  property  within  the  contemplation  of  the  provi- 
sions of  the  sections  of  the  Code  of  Civil  Procedure  relating  to  the 
levy  of  a  warrant  of  attachment. 

It  follows,  therefore,  that  the  order  should  be  affirmed,  with  $10 
costs  and  disbursements.    All  concur. 


BEILMAN  et  aL  v.  UNITED  SURETY  CO. 

(Supreme  Court,  Appellate  Division,  Second  Department    April  9,  1915.) 

L  Equity  ^=3»23 — Jubisdiction—Bbbach  of  Contbact^Removal  of  Subjbot- 

MaTTER— I  Njru  NOTION. 

The  power  to  adjudge  a  breach  of  contract  and  free  one  party  from 
going  on  further  under  it,  with  an  injunction  against  removal  of  the  sub- 
ject-matter of  the  controversy  from  the  state,  rests  in  equity. 

[Ed.  Note.--For  other  cases,  see  Equity,  Cent.  Dig.  §{  63-68;  Dec.  Dig. 
«8=5»23.] 

2.  Appeal  and  Ebrob  ^=s>184 — ^Refebence— Objection— Waiveb. 

Where  defendant  had  consented  to  refer  all  the  issues,  and  had  not 
raised  the  point  before  the  referee,  it  could  not  complain  for  the  first  time, 
on  appeal  from  a  judgment  for  plaintiffs  on  the  referee's  report,  that 
plaintiffs'  remedy  was  at  law,  triable  only  by  a  jury. 

[Ed.  Note.— For  other  cases,  see  Appeal  and  Error,  Cent  Dig.  if  1149, 
1150,  1179-1183 ;  Dec.  Dig.  «=>184.] 

Appeal  from  Special  Term,  Kings  County. 

Action  by  John  Beilman  and  others  against  the  United  Surety  Com- 
pany. From  a  judgment  for  plaintiffs  on  report  of  referee,  defendant 
appeals.    Affirmed. 

Argued  before  JENKS,  P.  J.,  and  BURR,  CARR,  RICH,  and  PUT- 
NAM,  JJ. 

Edwin  Blumenstiel,  of  New  York  City,  for  appellant. 
R.  M.  Cahoone,  of  Brookl}^!,  for  respondents. 

PER  CURIAM.  No  sufficient  ground  appears  to  reject  the  findings 
made  by  the  learned  referee,  who  saw  and  heard  the  conflicting  wit- 
nesses. We  now  have  no  such  opportunity  as  he  had  to  weigh  their 
credibility  and  to  find  on  which  side  was  the  truth. 

[1]  Furthermore,  the  natural  probabilities  seem  to  favor  the  plain- 
tiffs, especially  on  the  issue  as  to  which  party  should  bear  defendant's 
share  of  the  administrative  expenses  to  be  incurred  by  the  reinsurance 

^s^For  other  cases  see  same  topic  A  KET-NUMHER  in  all  Key-Numbered  Digests  &  Indexes 
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committee.  Neither  can  defendant  now  defeat  recovery  on  the  ground 
that  this  was  not  a  suit  in  equity,  because  plaintiffs  had  a  remedy  at 
law^.  The  relief  sought  was  that  the  court  should  pronounce  and  de- 
clare broken  a  subsisting  contract,  and  enjoin  paying  over  certain 
moneys  subject  to  plaintiffs'  claims.  This  pow^r  to  adjudge  such  a 
breach,  and  to  free  one  party  from  going  on  further  under  the  con- 
tract, with  an  injunction  against  removal  of  the  funds  from  the  state, 
rests  in  equity.  16  Cyc.  102.  That,  after  suit  had  been  begun  and 
injunction  issued,  the  parties  themselves  by  mutual  stipulation  termi- 
nated the  contract,  did  not  detract  from  the  original  character  of  the 
suit. 

[2]  After  consenting  to  refer  all  the  issues,  and  without  raising 
such  a  point  before  the  referee,  defendant  cannot  now  be  heard  to 
say  that  plaintiffs'  remedy  was  at  law,  triable  only  by  a  jury. 

Judgment  is  therefore  affirmed,  with  costs. 


In  re  ST.  JOHN'S  GUILD  et  al.    (No.  7087.) 
(Supreme  Court,  Appellate  Division,  First  Department.    April  9,  1915.) 

1«  Abbjtration  akd  Award  ^ss>2S — Oath  of  A&bitbatobs — Statxttb. 

Under  Code  Civ.  Proc.  S  2368,  providing  that  before  hearing  any  testi- 
mony arbitrators  must  be  sworn,  unless  the  oath  is  waived  by  the  writ- 
ten consent  of  the  parties  to  the  submission  or  their  attorneys,  where 
arbitrators  were  not  so  sworn,  such  waiver  not  having  been  made,  the  ob- 
jection was  fatal  on  appeal  from  an  order  denying  a  motion  for  judg- 
ment upon  their  award. 

[Ed.  Note. — For  other  cases,  see  Arbitration  and  Award,  CJent  Dig.  §{ 
141-146;   Dec  Dig.  <9=»28.] 

2.  Abbitrahon  and  Award  ^=s>71 — Oath  of  ARBrrBATORS — Reheabikq  bt 
Same  Arbitrators — Statute. 

Under  Code  Civ.  Proc.  {  2374,  providing  that  where  an  award  of  ar- 
bitrators is  vacated,  and  the  time  within  which  the  submission  requires 
the  award  to  be  made  has  not  expired,  the  court  in  its  discretion  may  di- 
rect a  rehearing,  where  the  only  objection  to  the  award  is  that  the  arbi- 
trators were  not  sworn,  no  waiver  of  the  oath  having  been  filed,  the  time 
set  by  the  submission  not  having  expired,  a  rehearing  before  the  same 
arbitrators  may  properly  be  directed,  since  their  failure  to  take  the  pre- 
.    scribed  oath  does  not  indicate  partiality  or  incompetence. 

[Ed.  Note. — For  other  cases,  see  Arbitration  and  Award,  Cent.  Dig.  H 
359-363;   Dec.  Dig.  i&=>71.] 

Appeal  from  Special  Term,  New  York  County. 

Arbitration  between  St.  John's  Guild  and  Charles  F.  Lass  and  others. 
From  an  order  denying  motion  for  judgment  upon  an  award  of  arbi- 
trators, St.  John's  Guild  appeals.    Modified. 

Argued  before  INGRAHAM,  P.  J.,  and  CLARKE,  SCOTT,  DOW- 
LING,  and  HOTCHKISS,  JJ. 

John  W.  Weed,  of  New  York  City,  for  appellant. 
William  F.  Kimber,  of  New  York  City,  for  respondents. 

PER  CURIAM.  [1]  The  objection  that  the  arbitrators  were  not 
sworn  is  a  fatal  one,  the  oaths  not  having  been  waived  in  writing.    Code 
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Civ.  Proc.  §  2369;  Hinkle  v.  Zimmerman,  184  N.  Y.  114,  76  N.  E. 

[2]  The  case  appears  to  be  a  proper  one,  however,  in  which  i 
rect  a  rehearing  before  the  same  arbitrators,  as  authorized  by  s< 
2374,  Code  Civ.  Proc.  Their  failure  to  take  the  prescribed  oath 
not,  under  the  circumstances,  indicate  partiality  or  incompetence. 

The  order  appealed  from  will  therefore  be  modified  accordingly 
$10  costs  and  disbursements  to  the  appellant.    Settle  order  on  not 


HARTLEY  v.  EAGLE  INS.  CO.  OF  LONDON,  ENGLAND.  (So.  7(K 

(Supreme  Court,  Appellate  DlTision,  First  Department    April  9,  19] 

UsuBT  ^=3>31 — ^UsuBiouB  Tbansactoons — Rights  of  Pabtdbs. 

A  testamentary  beneficiary  had  an  interest  In  testator's  estate 
at  least  $43,750,  subject  to  the  life  estate  of  testator's  widow,  ba^ 
life  expectancy  of  8.48  or  9.44  years.  The  beneficiary  assigned  $18, 
his  interest  to  a  third  person  for  an  advance  of  $9,500.  The  Int 
of  the  beneficiary  and  third  person  was  that  the  third  person  shoi 
ceive  out  of  the  beneficiary's  share  In  the  estate  $18,400  on  the  de 
the  widow.  Mortality  tables  showed  that  the  amount  assigned  ex( 
the  amount  advanced,  with  interest,  by  over  $3,000.  Held,  that  the 
action  was  usurious  and  void,  and  the  Instrument  of  assignmei 
mortgage  to  secure  the  assignment  executed  In  consummation  thereo: 
void,  and  ttke  beneficiary,  relying  on  the  illegality  of  the  transacti 
cause  of  usury,  was  entitled  to  Judgment  canceling  the  instruments 
dally  In  the  absence  of  any  offer  by  the  third  person  to  a  consent 
ment  for  the  sum  advanced. 

[Ed.  Note. — For  other  cases,  see  Usury,  Cent.  Dig.  fS  74,  7S-81 
Dig.  <8=>31.] 

Appeal  from  Trial  Term,  New  York  County. 

Action  by  Walter  M.  B.  Hartley  against  the  Eagle  Insurance 
pany  of  London,  England.  From  a  judgment  on  a  decision  dec 
certain  transactions  void  for  usury,  and  directing  certain  instrume 
be  delivered  up  and  canceled,  defendant  appeals.    Affirmed. 

Argued  before  INGRAHAM,  P.  J.,  and  CLARKE,  SC 
DOWLING,  and  HOTCHKISS,  JJ. 

Sullivan  &  Cromwell,  of  New  York  City  (Francis  D.  Polk 
New  Vork  City,  of  counsel,  and  Edward  Bruce  Hill,  of  New 
City,  on  the  brief),  for  appellant. 

Fowler  &  Lesser,  of  New  York  City  (Joseph  M.  Lesser,  of 
York  City,  of  counsel),  for  respondent. 

CLARKE,  J.  William  Knight  died  on  January  3,  1901,  lea^ 
will  executed  October  27,  1896,  which  was  duly  probated.  Aftei 
viding  for  his  debts  and  testamentary  charges  the  will  provides : 

"Item:  I  give,  devise  and  bequeath  all  my  estate,  property  and  effc 
every  name,  nature  and  description  and  whereisoever  the  same  may  \h 
ate,  to  my  executrix  and  executors  hereinafter  named,  In  trust,  nevert 
to  collect  the  rents,  income  and  profits  arising  therefrom,  and  after  ] 
all  taxes,  assessments,  water  rents,  Insurance  and  repairs  to  pay  the  h 
of  said  Income  to  my  wife,  Mary  E.  Knight  for  and  during  tile  term  ( 
natural  life  unless  she  shall  remarry  as  hereinafter  specified. 

^=:»For  other  cases  lee  same  topic  &  KEY-NUMBER  In  all  Key -Numbered  Digests  ft  1 
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•*Item:  Subject  to  the  estate  herein  giyen  to  my  wife,  I  give,  devise  and  be- 
queath all  my  estate,  property  and  effects  of  every  name,  nature  and  descrip- 
tion to  my  four  children,  namely:  Thomas  George  Knight,  Janet  Brill  Hart- 
ley, formerly  Janet  Brill  Knight;  Susie  Phillips,  formerly  Susie  Knight,  ana 
.Ajina  G.  Knight,  equally  share  and  share  alike." 

At  the  date  of  the  death  of  William  Knight  three  of  his  children, 
;Mrs.  Phillips,  Mrs.  Rudolph,  and  Thomas  George  Knight  survived 
him.  Mrs.  Janet  Brill  Hartley  had  died  intestate  several  years  prior 
to  her  father,  on  or  about  February  17,  1897,  and  had  left  her  sur- 
viving as  her  sole  heirs  at  law  and  next  of  kin  two  sons,  William 
Knight  Hartley  and  the  plaintiff,  Walter  M.  B.  Hartley.  On  June  1, 
1897,  William  Knight  Hartley  died  intestate,  leaving  him  surviving  his 
only  heir  at  law  and  next  of  kin,  plaintiff  herein.  Plaintiff  therefore 
succeeded  to  and  became  vested  with  the  undivided  one-quarter  inter- 
est or  share  of  the  estate  of  his  grandfather,  William  Knight,  which 
^would  have  gone  to  his  mother,  had  she  survived  him,  subject  only  to 
the  life  interest  therein  of  the  widow  of  William  Knight,  who  was  bom 
on  January  24,  1836.  The  total  net  value  of  the  real  and  personal  prop- 
erty left  by  William  Knight,  after  the  payment  of  all  his  debts  and  the 
expense  of  the  administration,  was  at  least  $175,000.  Plaintiff's  share 
therein,  an  undivided  one-fourth  thereof,  is  at  least  $43,750,  subject 
to  said  life  estate. 

The  court  has  found  that  in  1905  plaintiff  was  23  years  of  age,  of 
very  poor  business  ability,  easily  influenced  by  others,  in  debt,  and 
without  work;  that  in  the  spring  of  that  year  he  entered  into  nego- 
tiations with  William  J.  Jenner,  who  was  conducting  business  also 
under  the  name  of  W.  J.  Jenner  &  Co.,  for  a  loan  of  money  secured  by 
his  share  or  interest  in  the  estate  of  his  grandfather.  On  or  about  June 
2,  1905,  he  entered  into  a  contract  with  said  Jenner  for  a  loan  of  $5,-. 
000,  and  agreed  to  pay  the  party  making  the  said  loan,  on  the  death 
of  his  grandmother,  out  of  his  share  or  interest  in  his  grandfather's 
estate,  the  sum  of  $18,430;  that  through  Jenner,  Julian  B.  Shope,  and 
others  the  defendant  herein  agreed  to  make  a  loan  or  advance  of  $9,500 
to  the  plaintiff  upon  the  agreement  of  the  plaintiff  to  pay  for  said  loan 
on  the  death  of  his  grandmother,  Mrs.  Mary  E.  Knight,  out  of  his 
share  in  the  estate  of  his  grandfather,  the  net  sum  of  $18,400,  with 
interest  thereon  at  6  per  cent,  from  the  death  of  his  grandmother,  and 
the  plaintiff  agreed  to  secure  said  $18,400  payment  by  an  assignment 
of  that  amount  to  the  4^fendant  out  of  his  share  in  his  grandfather's 
estate,  and  further  by  mortgage  on  plaintiff's  undivided  one-fourth  in- 
terest in  the  real  estate  owned  by  his  grandfather's  estate;  that  on 
the  day  of  closing  Shope  retained,  from  the  draft  of  $9,500,  $3,500, 
and  the  plaintiff  therefore  actually  received  out  of  the  $9,500,  which 
was  in  form  paid  to  him  on  the  defendant's  behalf,  only  the  sum  of 
$6,000 ;  that  in  June^  1905,  Mrs.  Knight,  the  life  tenant,  was  69  years 
old,  and  had  an  expectancy  of  life  from  8.48  years,  under  the  Ameri- 
can Experience  Table  of  Mortality,  to  9.44  years,  under  the  Carlisle 
Tables  of  Mortality ;  that  under  the  Carlisle  Tables  the  present  value 
in  July,  1905,  of  the  $18,400  which  plaintiff  attempted  to  assign,  sub- 
ject to  the  life  estate  of  his  grandmother,  fi^^ring  interest  at  6  per 
cent,  was  $11,470.19:  that  there  was  no  intention  or  desire  on  the  part 
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of  either  the  plaintiff  or  defendant  to  provide  for  the  repayment  by  the 
plaintiff  to  the  defendant  of  merely  the  sura  of  $9,500,  with  legal  in- 
terest thereon  up  to  the  time  of  the  death  of  the  plaintiff's  grand- 
moth.^r,  but,  on  the  contrary,  the  clear  and  express  intention  of  both 
plaintiff  and  defendant  was  that  the  defendant  should  receive  out  of 
the  plaintiff's  share  in  his  grandfather's  estate  the  full  sum  of  $18,400 
on  the  death  of  his  grandmother  and  also  6  per  cent,  interest  thereon 
from  the  date  of  her  death ;  that  $9,500  cash,  with  interest  at  6  per 
cent,  from  July  20,  1905,  for  the  period  of  expectancy  of  the  life  of 
plaintiff's  grandmother,  the  life  tenant,  according  to  the  Carlisle  Ta- 
bles of  Mortality,  would  have  amounted  to  only  $15,240;  that  the 
amount  attempted  to  be  assigned  exceeded  the  amount  loaned,  with 
interest  at  6  per  cent,  by  $3,160. 

And  the  court  found  as  conclusion  of  law  that  the  transaction  where- 
by $9,500,  at  most,  was  paid  to  the  plaintiff  on  July  20,  1905,  was  a 
loan  of  that  amount  by  the  defendant  to  the  plaintiff,  under  ?ui  ar- 
rangement whereby  the  plaintiff  was  to  repay  the  defendant  more  than 
the  full  amount  of  said  loan  and  the  maximum  interest  thereon,  was 
usurious,  null,  and  void,  and  that  the  instruments  of  assignment  and 
transfer  and  mortgage  to  secure  said  assignment,  all  executed  and  de- 
livered in  consummation  of  said  usurious  loan,  are  all,  and  each  of  said 
instruments  is,  illegal,  null,  and  void.  And  judgment  was  directed  for 
the  plaintiff,  directing  the  delivery  of  said  instruments  to  be  canceled 
and  discharged  of  record,  and  restraining  the  defendant  from  proceed- 
ing in  any  manner  against  the  plaintiff  by  virtue  of  said  instruments. 

The  defendant,  appealing  from  the  judgment,  makes  no  attempt  to 
justify  the  transaction,  but  claims  that  the  transaction  in  this  case  and 
the  documents  executed  were  exactly  the  same  as  in  Hall  v.  Eagle 
Insurance  Co.,  151  App.  Div.  815,  136  N.  Y.  Supp.  774,  affirmed  211 
'N.  Y.  507,  105  N.  E.  1085.  "In  every  particular  the  cases  are  identi- 
cal, so  far  as  what  was  done  and  intended  by  the  parties  was  con- 
cerned ;  and,  this  being  so,  the  decision  in  the  former  case  is  conclu- 
sive to  this."  And  therefore  it  claims  that  the  judgment  should  have 
declared  the  instrument-  an  equitable  mortgage,  and  have  provided  for 
the  surrender  and  cancellation  thereof  upon  the  payment  by  the  plain- 
tiff of  the  original  sum  received  by  him  and  simple  interest  to  the  date 
of  judgment. 

In  the  Hall  Case,  supra,  the  court  held  that  there  could  be  no  ques- 
tion but  that  the  transaction  was  essentially  a  loan  of  money.  After 
citing  the  usury  statutes  and  various  authorities  the  court  said : 

'^We  bave  here  the  advanee  of  a  sum  of  money  by  the  defendant  to  the 
plaintiff,  and  an  arrangement  by  which  the  defendant  was  absolutely  assured 
the  repayment  of  the  money  advanced  out  of  the  plaintiffs  property,  which 
was  ample  security  for  its  repayment  ♦  ♦  ♦  Treating  this  transaction, 
therefore,  as  a  loan  or  advance  of  the  money,  to  be  repaid  to  the  defendant, 
the  question  presented  is  whether  it  did  provide  or  intended  to  provide  for 
the  payment  of  a  greater  sum  or  greater  value  for  the  loan  or  forbearance  of 
any  money  above  6  per  cent,  per  annum.  ♦  ♦  ♦  The  plaintiff's  mother  had 
an  expectation  of  life  of  about  13  years ;  and  if  she  lived  out  that  period,  the 
amount  received  by  the  defendant  would  be  largely  in  excess  of  the  interest 
allowed  by  statute.  There  was,  of  course,  the  possible  contingency  that  she 
would  live  longer  than  the  expectation  of  life;  but  it  was  early  determined 
by  the  courts  of  England  that  such  a  possibility  would  not  take  the  case  out 
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of  the  statute  prohibiting  usury.  ^  ^  ^  If » therefore,  this  arrangement  be- 
tween the  parUea  is  to  be  construed  as  an  absolute  obligation  on  the  part  of 
the  plaintiff  that  the  sum  of  |19,000  should  be  repaid  to  the  defendant  as  in- 
terest for  the  advance  of  the  sum  of  $15,500,  I  think  it  clear  that  the  con- 
tract would  be  within  the  statute,  and  the  whole  transaction  and  the  instru- 
ments delivered  under  it  void." 

Applying  that  reasoning  to  this  case,  it  is  clear  that  the  judgment  ap- 
pealed from  was  right.  In  the  Hall  Case  the  instruments  were  not 
declared  null  and  void,  for  the  reason  that  the  complaint  therein  al- 
leged that  the  indentures  or  instruments  were  executed  and  delivered 
by  the  plaintiff  to  the  defendant  to  be  held  by  it  only  as  security  for  the 
purpose  of  securing  payment  to  the  defendant  of  the  said  sum  of 
$15,500,  with  interest  thereon  to  the  date  of  payment,  and  that  it  was 
understood  and  agreed  by  the  parties  that  said  indentures  and  instru- 
ments- were  made  and  delivered  only  as  such  security,  and  that  the 
plaintiff  had  duly  tendered  to  the  defendant  the  sum,  with  interest  at 
6  per  cent,  from  the  time  it  had  been  received,  but  the  said  defendant 
declined  said  offer,  and  plaintiff  demanded  judgment  in  the  alternative, 
either  that  the  judgment  declare  that  the  loan  was  made  as  result  of 
a  usurious  and  void  contract,  or  that  the  said  instruments  may  be  de- 
clared and  adjudged  to  have  been  and  to  be  a  mortgage  given  as  col- 
lateral security  for  the  payment  of  $15,500,  with  legal  interest,  and 
that  the  defendant  be  directed  to  accept  said  sum  of  money  and  that 
the  instruments  be  canceled.  But  no  such  case  is  presented  here.  The 
complaint  proceeds  flatfooted  upon  the  ground  of  a  corrupt  and  usuri- 
ous contract,  and  the  judgment  demanded  is  appropriate  to  such  al- 
legations. The  findings  of  the  court  support  the  complaint  and  the 
judgment  follows  as  a  matter  of  law. 

In  Mercantile  Trust  Co.  v.  Gimbernat,  134  App.  Div.  410,  119  N. 
Y.  Supp.  103,  Wetzlar  v.  Wood,  143  App.  Div.  311,  128  N.  Y.  Supp. 
501,  and  Otten  v.  Freund,  150  App.  Div.  434,  135  N.  Y.  Supp.  59, 
we  reversed  judgments  which  had  been  obtained  by  the  lenders  upon 
usurious  loans  of  money  under  color  of  sales  of  reversi6nary  interests. 
In  the  Gimbernat  Case,  supra,  the  defendant,  while  asserting  that  the 
assignments  were  void  for  usury,  offered  to  allow  them  to  the  extent 
of  the  money  he  received,  with  interest  and  necessary  disbursements. 
This  offer  was  refused.    We  said: 

"It  seems  to  us  that  it  is  quite  impossible  to  find  that  these  transactions 
were  other  than  covers  for  usurious  loans.  *  *  *  The  devices  and  methods 
by  whlcb  it  was  sought  to  cover  up  tbe  real  nature  of  the  transactions  have 
been  used  many  times  before,  and  have  seldom,  if  ever,  successfully  passed 
the  scrutiny  of  the  courts." 

In  Leavitt  v.  Enos,  155  App.  Div.  584,  140  N.  Y.  Supp.  862,  plain- 
tiff also  recovered.    Mr.  Justice  Scott  said: 

**The  transaction  between  plaintUT  and  Enos  was  very  similar  to  tbe  one 
which  we  have  recently  had  occasion  to  consider  in  Hall  v.  Eagle  Insurance 
Co.,  151  App.  Div.  815,  136  N.  Y.  Supp.  774,  except  that  the  present  case  is,  if 
anything,  a  little  balder  and  less  compUcated  than  the  Hall  Case.  ♦  ♦  ♦ 
It  is  perfectly  clear  that  the  transaction  was  a  loan  of  money,  and  that  the 
pretended  assignment  was  a  mere  cloak  for  usury.  It  is  unnecessary  to  re- 
peat here  the  reasons  for  such  a  conclusion,  which  were  stated  at  length  in 
the  Hall  Case.  Upon  the  undisputed  facts  the  complaint  should  have  been  dls- 
152N.Y.S.--14 
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missed,  upon  the  ground  that  whatever  money  was  advanced  by  plaintiff  was 
ao  advanced  upon  a  corrupt  and  usurious  agreement  which  was  unenforceable 
at  law.  The  defendant,  however,  both  upon  his  brief  and  in  open  court,  ex- 
presses his  willingness  and  desire  that  the  plaintiff  shall  be  repaid  the  amount 
actually  advanced  to  his  testator,  and  to  that  end  offers  to  consent  to  a  judg- 
ment for  $5,500.  Upon  this  concession  alone  we  refrain  from  reversing  the 
judgment  and  dismissing  the  complaint" 

There  is  no  such  offer  here.  Plaintiff  stands  on  his  rights  under 
the  usury  statutes. 

I  think  the  judgment  appealed  from  should  be  affirmed,  with  costs 
and  disbursements  to  the  respondent.    All  concur* 


In  re  SLOSSON'S  ESTATE.     (No.  7050.) 
(Supreme  Court,  Appellate  Division,  First  Department    April  9,  1915.) 

Appeal  from  Surrogate's  Court,  New  York  County. 

Judicial  settlement  of  the  estate  of  Josephine  Slosson,  deceased. 
From  an  order  of  the  Surrogate's  Court  (87  Misc.  Rep.  517,  149  N.  Y. 
Supp.  797),  modifying  and  affirming  an  order  fixing  the  transfer  tax 
on  the  estate  of  the  deceased,  the  parties  aggrieved  appeal.    Affirmed. 

Argued  before  INGRAHAM,  P.  J.,  and  McLAUGHLIN,  LAUGH- 
UN,  DOWLING,  and  HOTCHKISS,  JJ. 

Hugo  Kohlmann,  of  New  York  City  (Carroll  H.  Brewster,  of  New 
York  City,  on  the  brief),  for  appellants. 

Alexander  Otis,  of  New  York  City  (Schuyler  C.  Carlton,  of  New 
York  City,  on  the  brief),  for  respondent. 

PER  CURIAM.  Order  affirmed,  on  opinion  of  Fowler;  S.,  with 
$10  costs  and  disbursements.    Order  filed. 

LAUGHLIN,  J.  (dissenting).  The  principal  point  of  law  presented 
for  decision  by  this  appeal  is  whether  the  remaindermen  of  a  trust 
fund,  who,  on  the  failure  of  the  life  beneficiary  to  exercise  a  power 
of  appointment  with  respect  to  it,  take  under  the  will  of  the  testator 
who  created  the  trust,  are  deprived  of  taking  under  his  will  by  the 
exercise  of  the  power  of  appointment  in  such  manner  that  part  of  the 
fund  is  appointed  to  pay  the  debts  of  the  life  beneficiary,  and  the  re- 
mainder is  left  to  them  in  precisely  the  same  shares  they  would  take 
under  the  will  creating  the  trust  and  are  obliged  to  take  under  the  ex- 
ercise of  the  power  of  appointment,  thus  subjecting  their  interests  to 
the  transfer  tax  to  which  they  would  be  subject  if  taken  under  the  will 
creating  the  trust. 

The  appellants,  other  than  the  executor,  are  the  children  of  Joseph- 
ine Slosson.  Her  father,  Peter  Naylor,  executed  a  last  will  and  testa- 
ment on  the  17th  day  of  September,  1872,  and  died  on  the  27th  day  of 
November  thereafter.  His  will  was  duly  admitted  to  probate  on  the 
16th  day  of  December,  1872.  Under  the  seventh  paragraph  of  his 
will,  and  a  codicil  thereto,  among  other  things,  a  trust  was  created  in 
a  fund  of  $100,000,  and  the  income  thereof  was  given  to  his  daughter 
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Josephine  for  life.  The  will  provided  that  upon  her  death  his  ex- 
ecutor should  pay  over  and  dispose  of  the  corpus  of  the  trust  as  she 
by  "her  last  will  and  testament  or  writing  in  the  nature  thereof  shall 
devise,  bequeath  or  direct,  and  in  default  of  such  last  will  and  testa- 
ment" the  executors  were  directed  "to  pay  over  the  same  to  those 
who  by  law  would  be  entitled  to  receive  the  same"  had  she  "died  in- 
testate seised  or  possessed  thereof,  in  *  *  *  her  own  right."  Jo- 
sephine Slosson,  by  her  will,  devised  and  bequeathed  $5,000  of  the  trust 
fund,  over  which  she  was  given  a  power  of  appointment,  to  her  hus- 
band absolutely;  but  he  predeceased  her.  She  also  devised  and  be- 
queathed $17,000  of  it  to  her  executors,  in  trust  to  pay  the  income  to 
her  husband  during  life,  with  the  remainder  to  her  issue  surviving 
him  "in  equal  shares,  per  stirpes  and  not  per  capita" ;  and  she  further 
bequeathed  $500  of  the  trust  fund  to  one  Margaret  Gilleese.  She  then 
directed  that  her  funeral  expenses  and  all  her  just  debts  should  be  paid 
out  of  the  trust  fund,  and  she  devised  and  bequeathed  the  balance  of 
it  to  her  issue,  her  surviving,  "in  equal  shares  per  stirpes" ;  and  she  di- 
rected that,  should  her  husband  or  Margaret  Gilleese  not  survive  her, 
the  moneys  bequeathed  to  them,  or  for  their  benefit,  should  be  applied 
toward  the  payment  of  her  funeral  expenses  and  debts,  and  that  the 
balance  should  go  to  her  issue  in  equal  shares  per  stirpes.  She  fur- 
ther authorized  and  directed  the  trustee  of  the  trust  fund  either  to 
make  the  payments  specified  or  to  pay  over  tlie  trust  funds  to  her  ex- 
ecutors for  the  purposes  specified  in  her  will,  as  already  stated.  She 
then  bequeathed  and  devised  her  own  property,  and  gave  some  of  it 
to  or  for  the  benefit  of  her  children. 

It  is  not  questioned  but  that  the  exercise  of  the  power  of  appoint- 
ment by  Josephine  Slosson  effectively  disposed  of  $500  of  the  trust 
fund  to  Margaret  Gilleese,  and  further  disposed  of  sufficient  thereof 
to  pay  her  funeral  expenses  and  just  debts,  which  aggregated  approx- 
imately $25,000.  Her  children,  the  appellants,  claim  the  balance  of  the 
trust  fund  by  virtue  of  the  will  of  their  grandfather.  They  timely  no- 
tified the  sole  trustee  of  their  grandfather's  will,  who  was  also  the 
executor  of  their  mother's  estate,  that  they  elected  to  take  under  the 
will  of  their  grandfather,  and  not  by  virtue  of  the  exercise  of  the  pow- 
er of  appointment  by  their  mother.  It  appears  by  the  affidavit  of  the 
executor  of  Josephine  Slosson,  deceased,  who,  as  already  observed,  at 
the  time  of  her  death  was  the  sole  trustee  under  the  will  of  her  father, 
made  in  this  proceeding  for  the  determination  of  the  transfer  tax  up- 
on her  estate,  that  she  left  personal  property  of  the  value  of  about 
$800,  but  no  real  estate  in  this  state,  and  that  the  value  of  the  trust 
estate  of  which  she  was  the  life  beneficiary  was  $92,961.38,  and  that  the 
three  children  of  Josephine  Slosson  had  elected  to  take  under  the  will 
of  their  grandfather,  instead  of  under  the  exercise  of  the  power  of  ap- 
pointment by  their  mother.  The  transfer  tax  appraiser  reported  that 
the  value  of  the  estate  of  Josephine  Slosson  on  the  day  of  her  death 
was  $94,116.73,  which  included  $93,261.38  as  the  value  of  the  corpus 
of  the  trust  of  which  she  was  the  life  beneficiary  under  her  father's  will. 
From  this  amount  he  deducted  $2,417.18  for  funeral  expenses  and  ex- 
penses of  administration  and  commissions,  and  reported  this  as  "leav- 
ing a  net  estate  of  which  decedent  died  possessed  of"  $91,699.55,  which 
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he  found  to  be  the  total  value  of  the  property  "passing  upon  the  death 
of  decedent."  It  appeared  before  him  by  the  affidavit  of  the  executor 
that  Josephine  Slosson  owed  lawful  debts  aggregating  $24,841.12;  but 
no  deduction  was  made  therefor  from  the  amount  of  the  taxable  estate. 
The  appraiser  assessed  and  reported  the  amount  of  the  transfer  tax  on 
the  bequests  for  the  payment  of  debts  and  on  the  remainder  of  the 
estate  which  the  appellants  take.  In  these  respects  the  learned  sur- 
rogate sustained  the  report  of  the  appraiser. 

It  is  contended  by  the  learned  counsel  for  the  state  comptroller 
that,  if  the  appellants  who  are  the  children  of  Josephine  Slosson  had 
the  right  of  election  to  take  under  their  grandfather's  will,  they  have 
failed  to  exercise  it  and  have  waived  their  right  to  do  so.  That  con- 
tention has  no  merit.  Their  right  to  accept  bequests  and  devises  of 
their  mother's  own  property  without  jeopardizing  their  right  to  take 
the  remainder  of  the  trust  fund,  not  otherwise  disposed  of  by  tjie  ex- 
ercise of  the  power  of  appointment,  under  the  will  of  their  grandfather, 
is  sustained  by  Matter  of  Lansing,  182  N.  Y.  238,  74  N.  E.  882.  The 
other  theory  on  which  waiver  or  estoppel  is  claimed  is  equally  unten- 
able. It  is  that  the  children  interposed  no  objection  to  the  trustee's 
turning  over,  the  trust  fund  to  himself  as  executor  and  charging  com- 
missions in  each  capacity.  There  is  no  evidence  in  the  record  to  sus- 
tain this  contention,  other  than  the  affidavit  of  the  trustee  and  execu- 
tor, which  tends  to  show  that  he  claimed  to  have  so  turned  over  the 
fund  and  that  he  assumed  so  to  charge  for  commissions.  If  the  appel- 
lants were  entitled  to  receive  the  remainder  from  the  trustee,  they 
would  not  lose  such  rights  by  omitting  to  insist  on  receiving  it  from 
him  in  that  capacity,  rather  than  as  executor  of  their  mother's  will, 
and  their  acquiescence,  if  they  did  acquiesce,  in  his  charging  commis- 
sions in  botli  capacities,  when  he  knew  that  they  had  elected  to  take 
under  the  will  of  their  grandfather,  does  not  preclude  them  from  dis- 
avowing the  exercise  of  the  power  of  appointment  in  so  far  as  it  pur- 
ports to  have  been  exercised  for  them  in  a  manner  to  give  them  only 
what  they  took  under  their  grandfather's  will,  without  the  aid  of  the 
will  by  which  the  power  of  appointment  was  exercised.  It  appears  that 
one  of  the  appellants  paid  some  of  her  mother's  debts  and  was  reim- 
bursed therefor  from  the  trust  fund,  which  the  trustee  claims  to  have 
been  previously  paid  over  to  himself  as  executor.  On  the  theory  of  the 
appellants,  the  remainder  of  the  trust  fund  not  appointed  to  others  by 
their  mother  belonged  to  them,  and,  if  so,  they  could  use  it  to  pay  the 
debts  of  their  mother,  or  permit  the  executor  to  deduct  and  retain  any 
amount  for  commissions,  or  for  any  other  or  no  purpose,  if  they  liked. 

The  fact  that  the  grandchildren  are  not  named,  and  may  not  have 
been  born  when  the  will  creating  the  trust  was  made,  is  urged  as  a 
further  obstacle  to  their  taking  under  the  will  of  their  grandfather. 
It  appears  to  be  claimed  that  they  could  have  no  interest,  either  vested 
or  contingent,  under  their  grandfather's  will  until  the  death  of  their 
mother,  and  then  only  in  the  event  of  her  failure  to  exercise  the  power 
of  appointment,  and  our  decision  in  Whittemore  v.  Equitable  Trust  Co., 
162  App.  Div.  607, 147  N.  Y.  S'upp.  1058,  is  cited  as  authority  for  that 
contention.  That  decision  has  no  application  here.  We  were,  in  that 
case,  deciding  whether  the  settlor  of  the  trust  for  her  own  benefit  had. 
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by  directing  the  trustee  to  pay  the  corpus  to  her  next  of  kin  upon  her 
death,  thereby  created  an  interest  in  those  who,  if  living  at  the  time  of 
her  death,  will  probably  be  her  next  of  kin,  and,  if  so,  would  then  be- 
come entitled  to  take  the  remainder  by  virtue  of  a  gift  thereof  in  the 
deed  of  trust  to  her  next  of  kin  on  her  death,  and  we  held  that  she  did 
not  intend  to  and  did  not  give  them  a  present  interest,  either  vested  or 
contingent,  within  the  contemplation  of  our  statute  relating  to  the  revo- 
cation of  trusts,  for  they  could  not  be  next  of  kin  of  the  life  tenant 
until  her  death,  and  that,  therefore,  their  consent  to  such  revocation 
was  not  required.  Here  the  grandfather,  by  his  will,  which  became  ir- 
revocable on  his  death,  intended  to  and  did  part  with  all  title,  interest, 
and  control,  and  directly  bequeathed  to  a  class  consisting  of  these  who 
would  have  taken  the  fund  under  our  statute  of  distribution,  if  it  had 
belonged  to  the  life  tenant  and  she  had  died  intestate,  subject  only  to 
the  exercise  of  the  power  of  appointment  by  her.  Matter  of  Hoffman, 
161  App.  Div.  836,  146  N.  Y.  Supp.  898;  Matter  of  Haggerty,  128  App. 
Div.  479,  112  N.  Y.  Supp.  1017,  affirmed  194  N.  Y.  550,  87  N.  E.  1120; 
Campbell  v.  Stokes,  142  N.  Y.  23,  36  N.  E.  811.  See  National  Park 
Bank  v.  Billings,  144  App.  Div.  536,  129  N.  Y.  Supp.  846,  affirmed  203 
N.  Y.  SS6,96N.  E,  1122. 

It  is  not  necessary  to  decide  whether  any  change  in  the  statute  of 
distribution  after  the  death  of  the  grandfather  could  have  affected 
such  bequest,  for  no  change  was  made ;  and,  moreover,  it  is  not  material 
whether  the  interest  which  they  took  vested  in  the  children  upon  his 
death  or  upon  their  birth,  if  after  that  time,  or  was  contingent  upon  the 
statute  remaining  unchanged,  or,  with  respect  to  the  quantum  of  inter- 
est, on  their  mother  leaving  a  husband,  or  the  subsequent  birth  of 
brothers  and  sisters  who  might  survive  their  mother,  for  no  claim  is 
made  to  any  interest  in  the  right  of  their  father,  who  predeceased  their 
mother,  and  upon  their  respective  births,  if  they  were  not  living  when 
their  grandfather  died,  as  to  which  there  is  no  evidence,  they  became 
presimiptively  entitled  to  an  interest  in  the  fund  upon  the  death  of  their 
mother.    Matter  of  Haggerty,  supra. 

It  is  unnecessary  to  consider  whether,  under  section  11  of  the  Per- 
sonal Property  Law  (Consol.  Laws,  c.  41),  which,  after  first  providing 
that  the  absolute  ownership  of  personal  property  shall  not  be  suspended 
for  more  than  two  lives  in  being  at  the  date  of  the  instrument  contain- 
ing the  limitation  or  condition,  or,  if  in  a  will,  the  death  of  the  testator, 
prescribes  that  in  other  respects  limitations  of  future  or  contingent  in- 
terests in  personal  property  "are  subject  to  the  rules  prescribed  in  rela- 
tion to  future  estates  in  real  property,"  and  the  decisions  applying  to 
personalty  by  analogy  rules  applicable  to  real  property  in  deciding 
whether  an  interest  is  vested  or  contingent  (see  Chaplin  on  Suspension 
of  the  Power  of  Alienation  [2d  Ed.]  §  385 ;  Steinway  v.  Steinway,  163 
N.  Y.  183,  at  195,  57  N.  E.  312;  Matter  of  Haggerty,  128  App.  Div. 
479,  112  N.  Y.  Supp.  1017,  affirmed  194  N.  Y.  550,  87  N.  E.  1120; 
Campbell  v.  Stokes,  142  N.  Y.  23,  36  N.  E.  811),  the  interests  which 
the  grandchildren  took  in  the  corpus  of  the  trust  fund  under  the  will 
of  their  grandfather  became  vested  upon  his  death,  subject  to  be  divest- 
ed, or  were  only  contingent  interests,  for  in  either  event  the  transfer 
of  property  had  taken  place  under  the  will  creating  the  trust,  and  noth- 
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ing  further  was  required  to  make  it  effectual,  and  therefore  the  suc- 
cession to  the  property  under  the  will  of  the  grandfather  was  no  longer 
subject  to  taxation  (Matter  of  Haggerty,  supra ;  Matter  of  Lansii^, 
supra;  Matter  of  Vanderbilt,  172  N.  Y.  69,  64  N.  E.  782;  Matter  of 
Pell,  171  N.  Y.  48, 63  N.  E.  789,  57  L.  R.  A.  540, 89  Am.  St.  Rep.  791 ; 
Matter  of  Chapman,  133  App.  Div.  337,  117  N.  Y.  Supp.  679;  Matter 
of  Smith,  150  App.  Div.  805,  135  N.  Y.  Supp.  240). 

We  come  now  to  the  interesting  and  somewhat  novel  question  as  to 
whether  the  appellants,  other  than  the  executor,  are  precluded  by  the 
exercise  of  the  power  of  appointment  by  their  mother  from  taking 
under  the  will  of  their  grandfather,  which  was  executed  before  the  en- 
actment of  the  Transfer  Tax  Law.  Of  course,  if  they  take  under 
their  grandfather's  will  without  the  aid  of  the  execution  of  the  power 
of  appointment,  their  interests  are  not  Subject  to  the  transfer  tax. 
Matter  of  Lansing,  supra.  The  precise  question  has  been  passed  up- 
on, favorably  to  the  appellants,  by  a  unanimous  decision  of  the  Appel- 
late Division  in  the  Second  Department  in  Matter  of  Ripley,  122  App. 
Div.  419,  106  N.  Y.  Supp.  844;  but  the  Court  of  Appeals  affirmed  the 
decision  on  the  ground  that  there  the  will  creating  the  trust  provided 
that  the  claimants  thereunder  should  take  "unless  otherwise  disposed 
of  as  directed  by  the  will"  of  the  life  tenant,  which  limited  the  exer- 
cise of  the  power  of  appointment  to  disposing  of  it  otherwise,  and  that, 
in  so  far  as  the  life  tenant  attempted  to  dispose  of  it  in  the  same  way, 
her  will  was  inoperative.  192  N.  Y.  536,  84  N.  E.  1120.  I  think  that 
Mr.  Justice  Wocndward's  opinion  at  the  Appellate  Division  in  that  case, 
in  which  all  his  associates  concurred,  is  sound  on  principle  and  is  sus- 
tained by  the  views  expressed  by  the  Court  of  Appeals  in  Matter  of 
Lansing,  182  N.  Y.  238,  74  N.  E.  882,  quoted  by  him. 

It  has  frequently  been  held  that,  when  a  remainder  of  a  trust  fund 
is  thus  bequeathed  subject  to  the  exercising  of  a  power-  of  appoint- 
ment or  on  the  failure  to  exercise  it,  the  remaindermen  may  refuse  to 
take  imder  the  exercise  of  the  power  of  appointment  and  insist  upon 
taking  under  the  instrument  creating  the  trust,  provided  it  gives  them 
the  same  interest  and  in  tjie  same  relative  shares  they  would  receive 
under  the  exercise  of  the  power  of  appointment.  Matter  of  Hoffman, 
161  App.  Div.  836,  146  N.  Y.  Supp.  898,  affirmed  212  N.  Y.  604,  106 
N.  E.  1034 ;  Matter  of  Haggerty,  supra.  Those  decisions  go  upon  the 
theory  that  the  authority  to  appoint  was  given  to  appoint  the  property 
differently  or  in  different  interests.  It  seems  to  me  that  the  grand- 
children here  have  the  same  right  to  say  that,  in  so  far  as  their  mother 
has  not  appointed  the  fund  otherwise  than  as  provided  in  the  will  creat- 
ing the  trust,  her  will  is  ineffective.  If  their  mother  had  merely  ap- 
pointed part  of  the  fund  to  pay  her  debts  and  legacies,  and  had  not 
assiuned  to  appoint  the  remainder  to  her  children,  manifestly  the 
children  would  take  it  under  the  will  of  their  grandfather.  If  it  be 
competent  for  them  to  repudiate  the  exercise  of  the  power  of  appoint- 
ment in  their  favor,  where  they  take  precisely  the  same  amount  and  in 
the  same  shares  under  the  instrument  creating  the  trust,  I  see  no  reason 
why  they  may  not  repudiate  it,  where  they  would  take  the  part  of  the 
fund  appointed  to  them  by  their  mother  in  precisely  the  same  propor- 
tionate shares  as  they  would  take  under  the  will  of  their  grandfather, 
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if  their  mother  had  not  otherwise  appointed  it  and  had  not  thus  as- 
sumed to  appoint  it  to  them. 

I  express  no  opinion  beyond  the  facts  of  this  case,  but  1  hold  that, 
where  the  only  part  of  the  fund  appointed  to  the  remaindermen  by  the 
exercise  of  the  power  of  appointment  conferred  by  the  instrument 
creating  the  trust  and  constituting  them  remaindermen  is  appointed 
to  them  unconditionally  and  in  the  same  relative  shares  as  by  the  in- 
strument creating  the  trust,  they  may  take  under  the  latter  instrument. 
What  the  grandfather  meant  was  that  the  fund  should  be  distributed 
among  those  who  would  have  taken  from  his  daughter  under  the  stat- 
ute oi  distributions  and  in  the  proportions  prescribed  thereby,  unless 
she,  in  the  exercise  of  the  discretionary  power  conferred  upon  her 
with  respect  to  prescribing  differently  by  the  exercise  of  the  power  of 
appointment,  should  determine  otherwise.  She  did  not  determine 
otherwise  as  to  the  remainder  which  she  appointed  to  her  children  in 
the  event  of  her  husband's  death  before  her  will  took  effect.  In  that 
event,  which  transpired,  she  meant  that  they  should  take  the  remainder, 
not  otherwise  appointed  by  her,  as  their  grandfather  had  provided. 
The  provisions  of  her  will  with  respect  thereto  after  her  husband's 
death  were  wholly  imnecessary  and  accomplish  nothing.  Their  title 
was  complete  under  their  grandfather's  will,  unless  divested  by  the 
exercise  of  the  power  of  appointment,  and  it  was  quite  unnecessary  for 
the  mother  thus  to  attempt  to  confirm  it  It  is  not  reasonable  to  ascribe 
to  Josephine  Slosson,  by  the  insertion  of  these  superfluous  provisions 
in  the  will,  an  intention  thereby  to  subject  the  interests  of  her  children 
to  the  transfer  tax,  to  which  they  were  not  otherwise  subject,  and  no 
statute  or  rule  of  law  with  which  I  am  familiar  requires  that  the  grand- 
children be  compelled  to  take  through  the  exercise  of  the  power  of 
appointment  by  their  mother,  which  would  subject  their  interests  to  the 
transfer  tax. 

I  am  of  opinion,  therefore,  that  the  interests  of  the  appellants  in  the 
trust  fund  were  not  subject  to  the  transfer  tax,  and  I  dissent  from  the 
affirmance  of  the  order,  in  so  far  as  it  imposes  a  tax  thereon. 
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FEIiT^BNI  et  aL  v.  CINI. 

(Supreme  Court,  Appellate  Term,  Second  Department    March,  1915,) 

CouBTs   *»18&— Municipal  Cottbts— Final  Obdeb— Vacation— Terms. 

Under  Municipal  Court  Act  (Laws  1902,  c.  580)  §  253,  providing  that, 
where  a  final  order  in  a  summary  proceeding  is  made  without  the  serv- 
ice of  process,  the  court  may  upon  motion  open  such  default,  vacate'  its 
final  order,  "and"  set  the  proceeding  down  for  trial,  the  court  had  power 
to  entertain  a  tenant's  motion  to  vacate  such  a  final  order  on  the  ground 
that  the  tenant  was  not  served,  without  the  tenant's  appearance  gener- 
ally and  submission  to  Its  Jurisdiction,  so  that,  if  such  motion  was  granted 
the  case  might  be  set  for  trial.  ' 

[Ed.  Note.--For  other  cases,  see  Courts,  Cent  Dig.  §S  412,  489,  440.  442. 
447,  448,  461,  452,  454,  458,  464,  465,  467,  468;    Dec.  Dig.  ^188.] 

«S9For  other  casM  m«  flame  topic  A  KBY-NUMBBR  in  all  Key-Numberod  Digests  &  Indexes 
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Appeal  from  Municipal  Court,  Borough  of  Richmond,  Second  Dis- 
trict. 

Summary  proceeding  by  Eugene  Felleni  and  another,  as  landlords, 
against  Antonio  Cini,  as  tenant,  in  which  there  was  a  final  order  award- 
ing  possession  to  the  landlords.  From  an  order  denying  the  tenant's 
motion  to  vacate  the  final  order,  the  tenant  appeals.  Reversed,  and 
matter  remitted  to  the  Municipal  Court. 

Argued  before  JAYCOX,  ASPINALL,  and  KAPPER,  JJ, 

George  P.  Foulk,  of  New  York  City,  for  appellant. 
Harry  Hartman,  of  New  York  City,  for  respondents. 

JAYCOX,  J.  A  summary  proceeding,  in  which  a  final  order  award- 
ing possession  of  the  premises  to  the  landlord  was  made.  The  tenant, 
by  an  attorney  appearing  specially,  moves  to  vacate  the  final  order, 
upon  the  ground  that  the  tenant  was  not  served.  The  motion  was  de- 
nied upon  the  ground  that  the  court  was  without  power  to  entertain 
the  motion  unless  the  tenant  submitted  himself  to  the  jurisdiction  of 
the  court,  so  that,  in  the  event  of  such  motion  being  granted,  the  court 
could  set  the  case  down  for  trial  as  mentioned  in  section  253  of  the 
Municipal  Court  Act.  Decisions  have  been  made  both  ways ;  the  ear- 
lier decisions  holding  that  the  court  had  power  to  entertain  the  motion 
and  grant  the  relief  prayed  for  without  setting  the  case  for  trial,  plead- 
ing, etc.  The  later  cases  hold  the  opposite,  and  the  decision  below 
is  supported  by  those  decisions.  Although  this  procedure  has  recently 
been  consistently  followed,  it  has  not  escaped  criticism,  even  at  the 
hands  of  those  who  followed  it.  In  Duly  v.  Herman,  84  Misc.  Rep.  26, 
145  N.  Y.  Supp.  900,  it  is  said : 

''It  is  certainly  an  anomalous  proceeding  that,  where  a  defendant  seeks  re- 
lief from  a  judgment  obtained  without  jurisdiction  of  his  person,  he  can  ob- 
tain this  relief  In  the  lower  court  only  by  submitting  his  person  to  the  court's 
jurisdiction,  and  by  having  the  case  set  for  trial,  yet,  under  the  construc- 
tion placed  by  this  court  on  the  Municipal  Court  Act,  the  Municipal  Court  can 
pass  on  a  motion  for  such  relief  only  upon  such  terms." 

I  can  see  no  reason  for  perpetuating  the  anomaly.  The  act,  in  my 
estimation,  does  not  require  it.  Section  253  of  the  Municipal  Court 
Act  is  an  enumeration  of  the  powers  of  the  court ;  but  there  is  nothing 
in  the  section  requiring  the  court  to  exercise  all  its  powers  in  each  in- 
stance. It  is  given  power  to  set  aside,  vacate,  or  modify  any  judgment 
or  final  order,  or  order  in  any  such  action  or  proceeding,  and  it  may 
stop  there.  It  is  also  given  the  power  to  "set  the  action  or  proceeding 
down  for  pleading,  hearing  or  trial,  as  the  case  may  require."  This 
power  is  in  addition  to  the  power  to  set  aside,  vacate,  or  modify,  and 
the  conjunctive  "and"  is  correct.  In  some  instances  the  power  to  set 
aside,  vacate,  or  modify  is  all  that  is  necessary  to  afford  appropriate 
relief.  In  other  instances,  to  afford  appropriate  relief,  the  court  must 
set  aside  or  vacate  and  set  down  for  pleading  or  trial,  as  the  case  may 
require.  If  the  conjunctive  "and"  so  firmly  binds  one  form  of  the 
lease  to  the  other  that  one  form  cannot  be  granted  without  the  other, 
what  must  the  court  do  when  it  modifies  the  judgment?  Must  it  still 
set  the  case  for  pleading  or  trial  ?    The  question  answers  itself.    But 
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an  affirmative  answer  is  the  logical  result  of  the  present  interpreta- 
tion of  this  section. 

Construed  as  I  have  suggested,  it  is  logical,  and  other  anomalous  re- 
sults are  avoided.  If  construed  as  it  has  been  in  the  late  cases,  it  pro- 
duces this  result:  A  tenant,  moving,  as  the  tenant  moves  herein,  to 
set  aside  a  final  order  on  the  ground  of  failure  to  serve  the  precept, 
submits  himself  to  the  jurisdiction  of  the  court  and  has  his  motion 
heard  on  the  merits.  If  the  motion  is  granted,  that  is  an  adjudication 
that  the  process  was  not  served ;  but  he  does  not  yet  obtain  any  relief 
appropriate  to  the  situation.  He  is  now  in  a  position  where  he  may 
have  decided  again  the  very  question  which  has  just  been  decided,  viz., 
whether  process  was  served  on  him  or  not.  He  may,  under  section  248, 
raise  the  question  of  the  jurisdiction  of  the  court,  and,  if  he  is  so  for- 
tunate as  to  have  the  question  decided  the  same  way  as  before,  the 
petition  will  be  dismissed.  The  statute  provides,  and  the  courts  should 
hold,  that  the  Municipal  Court  has  power  in  the  first  instance  to  va- 
cate a  final  order  and  dismiss  a  petition  in  summary  proceedings,  when 
it  is  satisfied  that  the  precept  was  not  served. 

Order  appealed  from  reversed,  with  costs,  and  the  matter  rei^itted 
to  the  Municipal  Court  fof  action,  upon  t|;ie  ground  that  the  Municipal 
Court  has  power  to  entertain  this  motion  without  the  tenant  appearing 
generally  and  submitting  himself  to  the  jurisdiction  of  the  court.  Upon 
the  determination  of  the  motion,  if  it  shall  be  decided  that  the  Mu- 
nicipal Court  has  not  jurisdiction  because  of  failure  to  serve  its  pro- 
cess, it  has  power  to  afford  complete  relief  by  dismissing  the  petition. 

ASPINALL,  J.,  concurs. 

KAPPER,  J.  I  concur.  We  are  asked  to  limit  the  remedy  of  a  ten- 
ant in  summary  proceedings,  who  was  not  served  with  the  precept, 
and  over  whom  the  court,  therefore,  did  not  obtain  jurisdiction,  to  an 
appeal  from  the  final  order  entered  upon  his  nonappearance  imder  sec- 
tion 311  of  the  Municipal  Court  Act.  That  section  permits  of  an  ap- 
peal from  a  judgment  rendered  in  "an  action"  wherein  the  defendant 
did  not  appear  and  the  summons  was  not  personally  served  upon  him. 
If  we  assumed  that  a  summary  proceeding  was  included  within  the 
words  "an  action"  contained  in  section  311,  supra,  I  do  not  think  the 
tenant  is  limited  to  that  section  for  relief.  Section  253  of  the  same  act 
provides  that,  where  a  final  order  in  a  summary  proceeding  is  made 
without  the  service  of  process,  the  court  or  a  justice  thereof  within 
the  district  may  at  any  time  upon  motion  open  such  default  and  set 
aside  or  vacate  such  final  order.  The  language  immediately  following 
viz.,  "and  set  the  *  *  *  proceeding  down  for  pleading,  hearing  or 
trial,  as  the  case  may  require,"  is  claimed  to  support  a  ruling  that  the 
only  relief  which  the  Municipal  Court  can  give  is  to  set  the  proceeding 
down  for  pleading,  hearing,  or  trial ;  in  other  words,  that  a  party  of 
whose  person  the  court  never  obtained  jurisdiction  must  submit  to  the 
jurisdiction  or  suffer  the  taking  of  his  property  without  due  process. 
Either  this,  or  he  must  appeal,  is  the  contention. 

I  appreciate  that  a  number  of  cases  in  the  Appellate  Term,  First  De- 
partment, so  hold;  but  I  cannot  assent  to  that  view.    The  purpose  of 
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section  253  is  plain  enough,  and  it  should  not  be  read  so  as  to  command 
a  trial  where  jurisdiction  never  was  obtained.  The  claim  is  unwhole- 
some, and  ought  not  to  be  upheld  by  specious  reasoning.  The  words, 
"and  set  the  action  down  for  pleading,"  etc.,  have  their  use  in  appro- 
priate cases,  but  cannot  limit  the  right  given  by  the  section  to  vacate  a 
judgment  for  lack  of  jurisdiction.  That  is  what  the  Legislature  in- 
tended when  it  amended  section  253  in  1907.   Laws  1907,  ch.  304. 


GERBEB  v.  STATE  BANK.     (No.  7075.) 
(Supreme  Court,  Appellate  DivisioD,  First  Department.    April  9,  1915.) 

1.  Descent  and  Diotbibxttion  ^=5>76— Death  of  Wife— Title  to  Pebsonalty. 

On  death  of  a  wife,  intestate  and  without  descendants,  title  to  her  per- 
sonal property  of  all  kinds  at  once  passes  to  and  yests  in  her  sarvlying 
husband ;  the  title  being  derived  solely  from  the  jus  marlti. 

[Ed.  Note.— For  other  cases,  see  Descent  and  Distribution,  (3ent  Dig. 
§1  252-262 ;  Dec.  Dig.  <Ss>76.] 

2.  Descent  and  Distribution  ^=»91— Death  of  Wife— Recovebt  on  Chose 

IN  Action. 

As  to  a  chose  in  action,  like  a  debt  owing  a  wife,  though  she  dies  in- 
testate and  without  descendants,  recovery  cannot  be  had  by  the  surviv- 
ing husband  in  his  individual  capacity,  but  must  be  through  an  admim 
istrator. 

[Ed.  Note. — ^For  other  cases,  see  Descent  and  Distribution,  Cent  Dig. 
§§  359-381;  Dec  Dig.  <8=s>91-] 

Appeal  from  Appellate  Term,  First  Department 

Action  by  Gustav  Gerber  against  the  State  Bank.  Frcwn  a  determi- 
nation of  the  Appellate  Term,  affirming  an  order  of  the  City  Court  de- 
nying plaintiff's  motion  for  judgment  on  the  pleadings,  plaintiii  ap- 
peals.   Affirmed. 

Argued  before  INGRAHAM,  P.  J.,  and  CLARKE,  SCOTT, 
DOWUNG,  and  HOTCHKISS,  JJ. 

Jacob  I.  Wiener,  of  New  York  City,  for  appellant. 
Joseph  E.  Cosgrove,  of  Brooklyn,  for  respondent 

SCOTT,  J.  The  complaint,  summarized,  alleges  that  plaintiff  was 
the  husband  of  Eva  Gerber,  who  died  February  4,  1914,  intestate  and 
without  descendants ;  that  said  intestate  left  no  debts,  and  that  plaintiff 
is  of  sufficient  financial  responsibility  to  pay  her  debts,  if  she  left  any. 
It  is  further  alleged  that  at  the  time  of  her  death  said  Eva  Gerber  had 
on  deposit  in  defendant,  and  said  defendant  owed  her,  a  sum  of  money, 
which  plaintiff  seeks  to  recover  in  his  own  right  by  virtue  of  his  jus 
mariti;  no  administrator  having  been  appointed.  The  defendant  de- 
murs. 

[1]  It  is  the  settled  law  in  this  state  that  upon  the  death  of  a  wife, 
intestate  and  without  descendants,  the  title  of  her  personal  property  of 
all  kinds  at  once  passes  to  and  vests  in  her  surviving  husband,  and  this 
notwithstanding  our  Married  Woman's  Acts,  which  have  secured  to 
a  wife  during  coverture  the  same  rights  to  her  separate  property  and 

^s>For  other  canea  Me  same  topic  ft  KBT-NUMBBR  in  all  Key-Numbered  Digests  ft  Indexes 
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the  disposition  thereof  that  she  would  have  enjoyed  if  unmarried  (Git- 
tings  V.  Russel,  114  App.  Div.  405,  99  N.  Y.  Supp.  1064;  Robins  v. 
McClure,  100  N.  Y.  328,  3  N.  E.  663,  53  Am.  Rep.  184;  Ransom  v. 
Nichols,  22  N.  Y.  110);  and  that  this  title  is  derived  solely  from  the 
jus  mariti  is  now  also  well  settled.  In  Barnes  v.  Underwood,  47  N.  Y. 
351,  it  was  intimated  that  in  such  a  case  the  husband's  title  was  derived 
through  his  right  to  administer,  but  this  view  was  distinctly  repudiat- 
ed in  later  cases.    Robins  v.  McClure,  supra. 

[2]  The  only  question  in  the  case  is  whether  or  not,  as  to  a  chose 
in  action  like  the  debt  owed  by  defendant  to  plaintiff's  deceased  wife, 
the  husband  must,  in  order  to  recover,  take  out  administration,  or  may^ 
as  he  seeks  to  do  here,  recover  in  his  individual  capacity  without  admin- 
istration. This  precise  question  does  not  appear  to  have  been  passed 
upon  in  this  state,  although  the  authorities  are  numerous  in  other  states 
to  the  eflfect  that,  having  failed  to  reduce  the  property  into  possession 
during  coverture,  it  becomes  a  part  of  the  wife's  estate,  to  be  recov- 
ered through  administration.  See  cases  collated  in  21  Cyc.  p.  1179. 
The  rule  was  formulated  in  Allen  v.  Wilkens,  85  Mass.  (3  Allen)  321. 
That  was  an  action  upon  a  promissory  note  given  to  the  wife  and  held 
by  her  at  her  death.  It  was  held  that  it  was  a  chose  in  action,  and, 
since  the  husband  had  omitted  to  reduce  it  to  possession  during  cover- 
ture, the  property  passed  at  the  wife's  death  to  her  legal  representa- 
tives ;  the  court  saying : 

"The  rule  Is  weU  settled  that  choses  in  action  belonging  to  a  married  woman 
can  be  recovered  after  her  death  by  her  administrator,  and  that  the  husband 
cannot  maintain  an  action  upon  them,  unless  he  sues  in  that  capacity." 

This  appears,  also,  to  have  been  the  rule  at  common  law.  Black- 
stone  thus  expresses  it : 

"But  In  case  the  husband  survives  the  wife,  the  law  Is  very  diflTerent  with 
respect  to  chattels  real  and  choses  in  action,  for  he  shall  have  the  chattel  real 
by  survivorship,  but  not  the  chose  in  action.  ♦  ♦  ♦  But  the  chose  in  ac- 
tion shall  not  survive  to  him,  because  he  never  was  in  possession  of  it  at  all 
during  coverture,  and  the  only  method  he  had  to  gain  possession  was  by  suing 
in  his  wife's  right ;  but  as,  after  death,  he  cannot  bring  an  action  in  her  right, 
because  they  are  no  longer  one  and  the  same  person  in  law,  therefore  he  can 
never  recover  the  possession.  But  he  still  will  be  entitled  to  be  her  adminis- 
trator, and  he  may  in  that  capacity  recover  such  things  in  action  as  became 
due  to  her  during  the  coverture."  Book  2,  page  435;  Sharswood's  Ed.  voL  1, 
p.  434. 

So,  also,  Chancellor  Kent  expresses  the  same  rule : 

"As  to  debts  due  to  the  wife  at  the  time  of  her  marriage  or  afterwards,  by 
bond,  note,  or  otherwise,  and  which  are  termed  choses  in  action,  they  are  not 
vested  absolutely  in  the  husband,  but  the  husband  has  power  to  sue  for  and 
recover  or  release  or  assign  the  same;  and  when  recovered  and  reduced  to 
possession,  and  riot  othenoisef  it  is  evidence  of  the  conversion  of  the  same  to 
his  own  use,  and  the  money  becomes,  in  most  cases,  absolutely  his  own. 
*  *  ♦  If  his  wife  dies  and  he  survives  her  before  he  has  reduced  the 
chose  in  action  to  possession,  it  does  not  strictly  survive  to  him;  but  he  is 
entitled  to  recover  the  same  to  his  own  use  by  acting  as  her  administrator." 
2  Kent's  Ck)mmAPtaries  (14th  Ed.)  p.  13& 

See,  also,  Schouler,  Domestic  Relations,  §  198. 
That,  in  case  of  the  death  of  a  wife  owning  choses  in  action  not 
reduced  to  possession  by  the  husband  during  coverture,  it  may  be  nec- 
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essary  for  the  husband  to  take  out  letters  of  administration  in  order  to 
collect,  is  distinctly  recognized  in  Olmsted  v.  Keyes,  85  N.  Y.  602,  in 
which  Judge  Earl,  writing  for  the  court,  said : 

"AU  the  choses  of  tbe  wife  not  reduced  to  possession  during  the  Joint  UTes^ 
by  the  common  law,  passed  to  the  husband  upon  her  death.  *  *  *  He  may 
then  release  them,  or  take  payment  of  them  without  administration,  if  he  can 
get  payment,  ♦  ♦  ♦  If  administration  Is  needed  to  reduce  the  choses  to 
possession,  he  is  entitled  to  it,  and  If  there  are  no  debta  the  administration 
is  solely  for  his  benefit" 

We  are  of  opinion  that,  in  a  case  like  the  present,  where  the  debtor 
to  the  wife  at  the  time  of  her  death  is  unwilling  to  make  voluntary 
payment  to  the  husband,  the  latter  can  enforce  i  yment  only  by  taking 
out  letters  of  administration  in  due  and  orderly  course.  This  may 
serve  to  protect  the  debtor  if,  as  may  happen,  it  shall  hereafter  be 
found  that  the  wife  was  in  debt  at  the  time  of  her  death. 

Determination  appealed  from  affirmed,  with  costs.  Order  filed.  All 
concur. 


CONNOR  V.  BBNENSON  RBAI/TY  CO. 
(Bronx  County  Court    April  12,  1916.) 

1.  Master  and  Servant  ^=»302 — ^Injury  to  Third  Persons— Unauthorized 

Act  of  Servant—Scope  of  Employment. 

The  act  of  a  laborer  in  defendant's  employ  on  a  building  in  course  of 
construction,  who  was  not  shown  to  have  any  authority  to  drive  tres- 
passers from  the  premises,  and  whose  act  in  throwing  a  small  block  of 
wood  at  the  Infant  plaintiff,  shouting  at  him  to  "Get  out,"  and  striking 
him  on  the  head  and  injuring  him,  was  the  result  of  the  laborer's  own 
recklessness,  was  in  no  way  connected  vrlth  the  performance  of  his  duties 
and  outside  the  scope  of  his  employment,  so  that  the  defendant  was  not 
liable. 

[Ed.  Note. — For  other  cases,  see  Master  and  Servant,  Cent  Dig.  ff  1217- 
1221,  1225,  1229;  Dec.  Dig.  €=>302.] 

2.  Master  and  Servant  ^=»302— Injury  to  Third  Persons— Scope  of  Atr- 

THORrrr— Unauthorized  Acts. 

A  master's  liability  for  the  act  of  his  servant,  a  laborer,  done  with  a 
view  to  further  the  master's  interest,  whether  the  act  did  in  fact  further 
his  interest,  applies  only  where  the  servant  Is  in  fact  acting  within  the 
scope  of  his  employment. 

[Ld.  Note. — For  other  cases,  see  Master  and  Servant,  Cent  Dig.  i§ 
1217-1221,  1225,  1229;  Dec.  Dig.  <g=>302.] 

3.  Master  and  Servant  ^=^302 — ^Injury  to  Third  Person— Unauthorized 

Act  of  Servant. 

To  hold  a  master  liable  for  the  unauthorized  act  of  his  servant,  it  must 
be  shown  that  the  servant  was  acting  within  the  scope  of  the  general 
authority  conferred  upon  him,  although  the  particular  act  may  be  un- 
justified. 

[Ed.  Note. — ^For  other  cases,  see  Master  and  Servant,  Cent  Dig.  |S  1217- 
1221,  1225,  1229;  Dec.  Dig.  «s»802.] 

Action  by  Eugene  Connor,  an  infant,  etc.,  against  the  Benenson  Re- 
alty Company.  Complaint  dismissed,  and  plaintiff  moves  for  a  new 
trial.    Denied. 

^s^For  otber  caaes  see  same  topic  ft  KEY-NUMBBR  In  all  Key -Numbered  Digests  ft  Indexes 
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Almy,  Van  Gordon,  Evans  &  Kelly,  of  New  York  City,  for  plaintiff. 
Walter  G.  Evans,  of  New  York  City,  for  defendant. 

GIBBS,  J.  This  is  a  motion  for  a  new  trial  after  dismissal  of  com- 
plaint for  failure  of  proof.  The  plaintiff  sought  to  recover  money 
damages  for  an  assault  alleged  to  have  been  committed  upon  him  by 
a  laborer  in  the  employ  of  the  defendant,  in  that,  while  the  said  laborer 
was  engaged  in  the  performance  of  his  labors  in  and  about  the  build- 
ing then  in  the  course  of  construction,  without  any  just  cause  or  provo- 
cation, he  assaulted  the  plaintiff  maliciously  and  without  justification. 
The  evidence  indicated  that  the  infant  plaintiff,  a  boy  about  13  years 
of  age,  was  at  play  on  part  of  the  premises  in  the  course  of  construc- 
tion, and  that  the  laborer  referred  to  in  the  complaint  threw  a  small 
block  of  wood  at  the  infant  plaintiff  shouting  at  him  to  "Get  out."  The 
infant  plaintiff  was  struck  on  the  head  and  sustained  a  more  or  less 
serious  injury. 

[1]  The  only  question  raised  upon  this  motion  is  whether  the  la- 
borer hereinbefore  referred  to  was  acting  within  the  scope  of  his  em- 
ployment. Ordinarily,  this  is  an  issue  for  determination  by  a  jury 
upon  all  the  facts  and  circumstances ;  but  there  must  be  some  basis, 
however  slight,  so  as  to  reasonably  make  it  a  question  of  fact.  The 
plaintiff's  evidence  in  this  case,  however,  did  not  reveal  any  facts  dem- 
onstrating that  the  laborer,  in  ordering  the  infant  plaintiff  from  the 
premises,  was  acting  within  the  scope  of  his  employment.  He  was 
not  a  watchman  nor  a  caretaker  of  the  premises,  but  an  ordinary  day 
laborer  engaged  in  and  about  the  business  of  helping  to  construct  the 
building  in  the  course  of  construction.  He  was  not  clothed  with  any 
authority  by  his  master,  so  far  as  the  evidence  revealed,  to  drive  tres- 
passers from  the  premises,  and  the  evidence  for  the  plaintiff,  taken 
together,  pointed  unerringly  to  the  conclusion  that  the  act  of  the  laborer 
in  question  was  the  result  of  his  own  passion  and  recklessness,  and 
not  in  any  wise  connected  with  the  performance  of  his  duties. 

[2]  The  contention  of  the  plaintiff  that,  if  the  laborer  committed 
the  act  with  a  view  to  the  furtherance  of  the  master's  business  or  in- 
terests, the  master  is  liable,  whether  or  not  the  act  did,  as  a  matter 
of  fact,  further  that  business  or  interest,  is  unsound  in  reason  and  in 
law.  In  so  far  as  it  does  apply,  it  applies  only  to  a  situation  where 
the  servant  is  in  fact  acting  within  the  scope  of  his  employment.  To 
charge  the  master  with  the  acts  of  the  servant,  when  those  acts  are 
not  within  the  performance  of  any  duty  required  of  the  servant,  and 
are  voluntary  on  his  part  and  the  result  of.  his  own  folly,  stupidity, 
or  passion,  is  repugnant  to  common  sense  and  has  never  been,  nor  ever 
can  be,  the  law  in  this  state.  While  it  is  true  that  sometimes  a  master 
may  be  held  liable  for  violation  of  express  instructions  given  to  the 
servant,  it  must  be  evident  that  the  act  of.  the  servant  was  in  further- 
ance of  the  master's  business  or  interests.  The  record  in  this  case  is 
barren  of  any  such  evidence. 

[3]  In  order  to  hold  the  master  for  the  unauthorized  act  of  his 
servant,  it  must  be  shown  that  the  servant  was  acting  within  the  scope 
of  the  general  authority  conferred  upon  him,  although  the  particular 
,act  may  be  unjustified,  as  where,  for  illustration,  in  the  ejectment  of 
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a  passenger  from  a  train  by  a  servant  authorized  to  perform  th 
'.    ;*  ;  under  certain  circumstances,  more  force  is  used  than  nccess 

proper.     Mott  v.  Consumers'  Ice  Co.,  73  N.  Y.,  at  page  547 

servant,  acting  in  a  matter  entirely  foreign  to  his  employment 

"^    ,  mits  an  act  contrary  and  in  conflict  with  the  same  to  carry  ou 

•  purpose  of  his  own,  and  thereby  injures  another,  the  master  is 

.'    '  sponsible,  because  under  these  circumstances  the  relation  of  mast 

servant  ceases  to  exist  in  so  far  as  it  holds  the  master  for  the 

In  the  case  of  Kaiser  v.  McLean,  20  App.  Div.  326,  46  N.  Y. 

^,  *        *  1038,  the  defendant,  a  contractor,  employed  one  Hanafin  as  a 

•     -  ^  lighter.     On  the  day  in  question,  after  lighting  his  lamps,  he 

"  •    '  some  boys  from  the  structure  in  the  course  of  construction,  a 

.  *•  .  of  those  boys,  the  plaintiff's  intestate,  was  driven  by  him  ac 

.     '  railroad  track,  where  he  was  killed  by  a  passing  train.    The  1 

Appellate  Division  of  the  First  Department,  in  its  opinion,  us 
following  language: 

"It  is  difficult  to  see  upon  what  theory  the  defendant  can  be  belt 
^  ,   ''  for  the  act  of  Hanafin,  even  if  it  was  wrongful.    There  was  no  eviden 

he  was  employed  or  authorized  by  his  employer  to  commit  any  assau 
anybody  In  keeping  his  lamps  lighted  and  the  boys  away  from  them.  I 
to  hold  a  principal  for  the  act  of  his  servant,  it  must  be  shown  that 
of  the  servant  comes  within  the  scope  of  his  employment ;  and  the  mi 
not  answerable  for  the  willful  wrong  of  the  servant,  or  for  any  force 
lence  used  by  him,  unless  he  was  authorized  so  to  do,  except  perhaps,  in  \ 
"'  *  of  a  common  carrier.    In  the  case  at  bar  there  does  not  seem  to  be  an 

whatever  that  Hanafln  was  authorised  to  do  anything  more  than  to  ] 
«  these  boys  from  interfering  with  the  lamps  and  to  keep  them  bumii 

any  violence  which  he  used  towards  the  boys  was  a  wrongful  act  u] 
part,  for  which  the  defendant  is  not  responsible.*' 

.  *  •  It  seems  to  mc  that  in  the  above  quotation  there  is  epitomi2 

law  applicable  to  this  case,  and  I  therefore  hold  that  the  plaint 
no  cause  of  action  against  the  defendant  for  the  act  of  the  1 
herein,  which  was  outside  of  the  scope  of  his  employment  a 
which  he  alone  is  responsible. 
^  Motion  denied.    Order  signed. 


(89  Misc.  Rep.  482) 

SHELDON  V.  OTSEGO  &  H.  R.  CO. , 

(Otsego  Oounty  Court.    March  29,  1915.) 

1.  Street  Railboadb  «=»87— Opebation  of  Cars— Ditty  of  Motorman. 

A  motorman,  on  seeing  that  horses  in  the  street  are  frightenec 
act  as  a  reasonably  prudent  man,  and  have  his  car  under  such 
that  he  can  readily  stop  it.  If  necessary,  and  he  cannot  wait  ui 
horses  are  beyond  controL 

[Ed.  Note. — For  other  cases,  see  Street  Railroads,  Qeat.  Dig.  {§  Ifi 
Dec.  Dig.  «=5>87.] 

2.  Street  Railroads  ^=»90 — Operation  of  Cabs—Ddtt  of  Motorman 

A  motorman  otherwise  exercising  due  care  need  not  stop  his  car  1 
ately  on  seeing  an  animal  or  vehicle  on  the  street  near  the  track, 
giving  proper  warning  may,  until  the  contrary  appears,  assume  ti 
animal  or  vehicle  will  be  turned  out  in  time  to  avoid  a  collision ;  ] 

^s»For  other  cases  see  same  topic  ft  KEY-NUMBER  in  all  Key-Numbered  Digests  ft 
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light  to  rely  on  the  assumption  does  not  relieve  him  from  the  duty  of 
taking  precautions  which  under  the  circumstances  ordinary  care  requires 
of  him  to  prevent  a  collision,  and  where  he  sees,  or  by  the  exercise  of 
ordinary  care  could  see,  that  a  collision  is  likely  to  occur,  he  must  use  rea- 
sonable means  within  his  power  to  stop  his  car  to  prevent  it 

[Ed.  Note.— For  other  cases,  see  Street  Railroads,  Cent  Dig.  {§  190- 
193 ;  Dec.  Dig.  <S=>90.] 

S.  Stbeet  Railroads  $=s>9&-rnsE  of  Stbexts— Cabs  Requibed. 

One  in  charge  of  horses  on  a  street  on  which  cars  run  must  handle 
the  horses  in  a  reasonable  manner. 

[Ed.  Note.— For  other  cases,  see  Street  Railroads,  Cent  Dig.  H  209-216; 
Dec.  Dig.  <9Bs»99.] 

4.  Nbgugenck  «s»186— Qxtbstion  fob  Coubt  ob  Jubt. 

Where  there  is  a  fair  chance  for  difference  of  opinion  among  intelli- 
gent men  on  the  question  of  negligence,  the  issue  is  for  the  Jury. 

[Ed.  Note.— For  other  cases,  see  Negligence,  Cent  Dig.  tt  277-353 ;  Dec. 
Dig.  <S=5>136.] 

5.  Stbeet  Railboads  ^s»117 — Collisions— Negligence— Question  fob  Jubt. 

Whether  a  motorman,  running  his  car  into  a  horse  on  the  street,  was 
gnflty  of  negligence,  held,  under  the  evidence,  for  the  Jury. 

[Ed.  Note.— For  other  cases,  see  Street  Railroads,  Cent.  Dig.  tt  239- 
267;   Dec.  Dig.  «=5>117.] 

6.  Stbxet  Railboads  ^s»117 — Collisions— Gontbibutobt  Negligbnoe— Ques* 

TiON  FOB  Jubt. 

Whether  one  in  charge  of  horses  on  a  street  exercised  ordinary  care  to 
prevent  injury  to  them  in  a  collision  with  a  street  car  held,  under  the 
evidence,  for  the  Jury. 

[Ed.  Note.— For  other  cases,  see  Street  Railroads,  Cent  Dig.  tt  239-257 ; 
Dec.  Dig.  «8=»117.] 

7.  Appeal  and  Ebbob  «=5>1003— Review— Weight  of  Evidence. 

The  mere  fact  that  a  finding  of  the  City  Court  of  a  city  is  sustained  by 
the  testimony  of  one  witness,  and  contradicted  by  the  testimony  of  two 
witnesses,  does  not  call  for  a  reversal  by  the  County  Court  on  appeal. 

[Ed.  Note.— For  other  cases,  see  Appeal  and  Error,  Cent  Dig.  tl  3938- 
3943;   Dec.  Dig.  «s»1003.] 

Appeal  from  City  Court  of  Oneonta. 

Action  by  Hiram  W.  Sheldon  against  the  Otsego  &  Herkimer  Rail- 
road Company.  From  a  judgment  for  plaintiff,  defendant  appeals. 
Affirmed. 

Owen  C.  Becker,  of  Oneonta,  for  appellant. 
Gibbs,  Holmes,  Waterman  &  Holmes,  of  Oneonta  (C.  E.  Holmes,  of 
Oneonta,  of  counsel),  for  respondent. 

A.  L.  KELLOGG,  J.  The  plaintiff  herein  has  recovered  judgment 
in  the  City  Court  of  Oneonta  for  $146.15  damages  and  costs  by  rea- 
son of  the  alleged  negligence  of  the  defendant. 

It  is  contended  by  the  plaintiff  that  on  the  7th  day  of  October,  1913, 
one  of  his  employes  was  riding  one  horse  and  leading  two  other  horses 
along  Chestnut  street  in  the  city  of  Oneonta,  and  at  the  same  time  a 
car  of  the  defendant,  propelled  by  electricity,  was  being  operated  along 
and  over  said  street,  and  when  at  a  point  a  short  distance  westerly 
of  West  street  the  defendant  so  carelessly  and  negligently  managed 
and  operated  said  car  that  in  consequence  thereof  it  collided  with  and 

^=9For  oUier  cases  see  same  toplo  ft  KSY-NUMBBR  in  aU  Key-Numbered  Dlgesu  ft  Indexes 

Digitized  by  VjOOQ  iC 


704  162   NEW  YORK   BUPPLBMBNT  (County  Ct. 

ran  into  one  of  defendant's  said  horses,  whereby  it  was  severely  in- 
jured and  rendered  practically  worthless.  The  defendant  admits  that 
plaintiff's  horse  collided  with  one  of  its  cars,  but  denies  that  it  was 
the  result  of  any  negligence  on  its  part,  and  avers  that  it  was  entirely 
due  to  the  carelessness  of  plaintiff's  servant  who  was  in  charge  of  the 
horses. 

The  trial  was  before  the  learned  city  judge  without  a  jury  who 
found  in  favor  of  the  plaintiff,  and  rendered  judgment  pursuant  there- 
to. It  appears  from  the  record  that  at  the  time  and  place  in  question 
one  Robert  Maxim,  an  employe  of  the  plaintiff,  of  the  age  of  17  years, 
was  riding  one  of  defendant's  horses  and  leading  two  others,  and  had 
arrived  at  about  the  watering  trough  on  Chestnut  street  when  one  of 
defendant's  electric  freight  cars  came  around  the  angle  in  Chestnut 
street  near  West  street,  and  was  then  distant  from  the  horses  about 
1,100  feet.    This  witness  testified: 

"Just  below  the  watering  trough  the  car  came  around  the  curve,  and  I  put 
my  hand  up  to  stop  it  The  horse  was  afraid,  commenced  to  Jump,  and  it 
turned  me  around.  One  horse  whirled  right  around  on  the  track,  right-hand 
side ;  saw  this  car  coming  around  the  bend,  and  the  horse  commenced  to  rear; 
threw  up  my  hand.  The  motorman  was  looking  right  at  me,  and  saw  the 
horse  was  afraid ;  seen  the  car  get  closer  to  me.  The  horse  wheeled  around 
on  the  track.  The  car  hit  tlie  horse  and  pulled  me  off  my  horse,  and  I  got  the 
other  horse  around  before  he  could  be  hit.  The  car  went  by  maybe  20  or  30 
rods  before  it  could  be  stopped.  The  car  did  not  slow  down  and  was  going  fast 
When  the  car  was  60  or  50  feet  from  me,  I  stopped  the  horses  and  started  to 
pull  them  off  the  track.  When  the  car  was  right  upon  them,  one  of  them,  the 
horse  nearest  the  track,  swung  its  butt  right  along  the  track,  and  the  car 
step  or  Journal  hit  the  horse.    The  front  end  Just  got  by  as  he  Jumped." 

The  witness  Delos  Yager,  an  employ^  of  plaintiff,  who  was  driving 
a  horse  hitched  to  a  sulky  just  in  the  rear  of  the  horses  being  led  bj 
Maxim,  testified : 

"Q.  You  can't  tell  what  part  of  the  car  hit  the  horse  ftom  where  you  were? 
A.  The  front  end  of  the  car.  Q.  The  side  of  the  front  end.  or  the  fore  part? 
A.  The  fore  part  of  the  car." 

The  motorman,  Mudge,  testified  that  when  he  first  saw  these  horses 
the  boy  was  riding  one  horse  and  leading  two,  and  he  was  on  the 
right-hand  side  of  the  road,  and  the  horse  nearest  the  track  was  quite 
near  the  track,  and — 

"I  rang  the  gong  and  he  pulled  his  horse  over  near  the  curb,  so  I  had  room  to 
.  pass.  I  slowed  up  the  car  and  was  coasting  by.  There  was  no  power  on,  and 
as  I  got  the  front  end  of  the  car  near  the  horse  he  looked  this  way,  and  threw 
his  body  around  on  the  side  of  the  car  apparently.  As  I  approached  the  horses 
I  reduced  the  speed,  and  when  I  reached  them  was  going  5  or  6  miles  an  hour. 
The  track  was  wet  and  slippery." 

Defendant's  conductor,  Beach,  testified: 

"We  were  coasting  until  we  apparently  got  even  with  them,  when  the  horse 
next  to  the  track  swung  around  to  the  car.  This  was  next  to  the  track ;  must 
have  been  about  four  feet  away  before  it  started  to  swing  around.  When  I 
first  saw  the  horses,  they  were  on  the  right-hand  side  of  the  track,  probably 
two  feet  from  the  track,  and  as  near  the  track  as  he  got  until  he  swung 
around." 

The  primary  question  for  consideration  here  is :  Under  all  the  cir- 
cumstances, was  the  negligence  of  the  defendant  and  the  contributorr 
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negligence  of  the  plaintiff  a  question  of  fact  for  the  decision  of  the 
city  judge?  Or  should  he  have  granted  a  nonsuit  at  the  close  of 
the  evidence?  The  appellant  has  urged  that  it  is  not  in  dispute  that 
the  injury  was  resultant  from  the  horse  backing  or  throwing  itselit 
around  against  the  car  after  the  forward  end  of  the  car  had  passed 
it,  and  that,  this  being  so,  it  was  not  possible  for  the  motorman  to 
anticipate  that  one  of  the  horses  would  suddenly  whirl  itself  around 
against  the  side  of  the  car  whilst  it  was  passing,  and  that  therefore 
the  only  question  for  decision  here  is  one  of  law  upon  an  agreed  state 
of  facts,  which  must  be  decided  in  defendant's  favor  upon  the  ground 
that  plaintiff  has  failed  to  show  that  it  was  in  any  manner  guilty  of 
negligence. 

The  evidence  of  plaintiff's  witness  Yager,  it  must  be  confessed,  is  a 
trifle  obscure;  but  he  has,  however,  testified  that  the  front  end  of 
the  car  hit  the  horse,  not  the  side  of  the  front  end,  but  the  fore  part 
of  the  car.  Therefore,  not  only  the  precise  nianner  in  which  the  ac- 
cident happened,  but  the  care  with  which  the  car  was  handled  and  its 
speed,  is  in  conflict.  Maxim's  testimony  that  the  horses  were  on  the 
track  when  the  car  was  60  feet  away, 'and  that  the  conductor  did  not 
slow  down  from  the  time  he  waved  his  hand  until  the  car  was  20 
or  30  rods  past  him,  and  that  it  was  going  fast,  is  flatly  contradicted 
by  defendant's  motorman  and  conductor,  each  of  whom  have  testified 
that  the  speed  of  the  car  was  slackened,  that  there  was  no  power  on, 
was  coasting,  and  went  a  short  distance  before  it  stopped. 

[1]  It  was.  the  duty  of  the  motorman  in  charge  of  defendant's  car, 
upon  observing  that  the  horses  were  frightened,  to  exercise  reasonable 
care,  that  is,  to  act  as  a  reasonably  prudent  man  would  under  the 
same  circumstances,  and  therefore,  if  his  car  was  advancing  at  a  high 
rate  of  speed,  to  slacken  the  speed,  or,  if  being  run  at  only  a  moderate 
rate,  to  have  it  under  such  control  that  he  could  readily  stop  it  if  the 
latter  act  appeared  to  be  necessary  from  the  subsequent  acts  of  the 
horse.  This  duty  was  not  only  incumbent  upon  him  to  have  avoided 
injury  to  the  horses,  or  any  one  of  them,  in  case  they  became  unman- 
ageable, but  he  had  more  of  a  duty  to  perform  than  to  wait  until  the 
horses  were  beyond  control,  for  then  any  action  on  his  part  would 
avail  little.  He  was  required  to  act  at  that  point  of  time  in  the  oc- 
currences when  a  reasonably  prudent  man  might  infer  that  the  horses 
would  become  unmanageable  and  would  act.  Lines  v.  Winnipeg  Elec. 
St.  R.  Co.,  11  Manitoba  Rep.  77  \  Terre  Haute  Elec.  St.  R.  Co.  v. 
Yant,  21  Ind.  App.  486,  51  N.  E.  732,  69  Am.  St.  Rep.  376;  Cit.  St. 
R.  Co.  V.  Lowe,  12  Ind.  App.  47,  39  N.  E.  165,  cited  with  approval  in 
Danville  R.  &  Elec.  Co.  v.  Hudnett,  101  Va.  361,  43  S.  E.  606. 

A  motorman,  seeing  that  a  horse  is  frightened  by  the  car  and  be- 
coming unmanageable,  who  does  not  slacken  his  speed  or  lessen  the 
speed  of  the  car,  is  guilty  of  negligence.  Lines  v.  Winnipeg  Elec.  St. 
R.  Co.,  11  Manitoba  Rep.  77,  Negligence  has  also  been  predicated 
where  there  was  a  failure  to  lessen  the  speed  or  stop  the  car  when 
it  might  have  been  seen  with  reasonable  diligence  that  horses  were 
frightened.  Geipel  v.  Steinway  R.  Co.,  14  App.  Div.  551,  43  N.  Y. 
Supp.  934;  Ritcher  v.  Cicero  &  P.  St.  R.  R.  Co.,  70  111.  App.  196; 
152  N.Y.S.— 16 
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Danville  R.  &  E.  Co.  v.  Hudnett,  101  Va.  361,  43  S.  E.  606;  Gibbons 
V.  Wilkes-Barre  &  S.  St.  Co..  155  Pa.  249,  26  Atl.  417;  note  to  4 
Am.  Elec.  Cas.  546;  Swain  v.  Fourteenth  St.  R.  Co.,  93  Cal.  179,  28 
Pac.  829. 

[2]  The  motorman  or  driver  of  a  street  car,  if  otherwise  exercis- 
ing due  care,  is  not  ordinarily  required  to  stop  his  car  immediately 
upon  seeing  an  animal  or  vehicle  on  the  street  or  highway  near  the 
track;  but  if  he  gives  a  proper  warning  of  the  approach  of  his  car, 
he  has  a  right  to  a  limited  extent,  at  least  until  the  contrary  appears, 
to  act  on  the  assumption  that  the  animal  or  vehicle  will,  if  on  the 
track,  be  turned  out  in  time  to  avoid  a  collision,  or,  if  on  the  part  of 
the  street  or  highway  not  occupied  by  the  tracks,  will  remain  there 
until  the  car  has  passed,  as  that  it  will  not  attempt  to  cross  the  track 
in  front  of  the  car,  and  if  the  animal  or  vehicle  is  turned  onto  the 
track  so  suddenly  that  it  is  impossible  by  the  exercise  of  reasonable 
care  to  stop  the  car  in  time  to  prevent  an  accident,  the  company  is 
not  liable  for  resulting  injuries;  but  the  right  to  rely  upon  such  as- 
sumption, however,  does  not  relieve  the  motorman  from  the  duty  of 
taking  precautions,  which,  under  the  circumstances,  reasonable  and 
ordinary  care  requires  of  him  to  take  to  prevent  a  collision,  and  if 
he  sees,  or  by  the  exercise  of  ordinary  care  could  see,  that  a  collision 
is  likely  to  occur,  it  is  his  duty  to  use  reasonable  means  within  his 
power  to  check  or  stop  his  c^r  in  time  to  prevent  it.  36  Cyc  1510, 
1511,  and  cases  cited. 

[3]  It  was  likewise  incumbent  upon  the  plaintiflF  to  handle  the 
horses  in  a  reasonably  prudent  manner ;  that  is,  as  has  sometimes  been 
said,  with  the  care  of  the  average  man  under  like  conditions  and  cir- 
cumstances, as  well  as  to  put  them  in  charge  of  a  person  of  reasonable 
prudence  and  skill. 

[4]  The  rule  as  to  when  a  case  must  be  submitted  on  the  facts,  and 
is  not  one  of  law  for  the  court,  is  clearly  defined  by  Werner,  J.,  in 
Smith  V.  N.  Y.  C.  R.  Co.,  177  N.  Y.  229,  69  N.  E.  429,  wherein  he 
says: 

''When  intelligent  and  reasonable  men  may  fairly  differ  in  their  answers 
as  to  the  questions  in  the  case,  it  is  for  the  arbitration  of  the  jury,  and  not  for 
the  court." 

Where  there  is  a  fair  chance  for  a  difference  in  opinion  among  in- 
telligent men,  and  the  facts  must  go  to  the  jury,  and  whenever  men 
of  ordinary  prudence  or  discretion  might  differ  as  to  the  character  of 
an  act  under  the  circumstances  of  the  case,  the  question  whether  it 
was  negligence  is  one  of  fact.  Holbrook  v.  U.  &  S.  R.  Co.,  12  N.  Y. 
236,  64  Am.  Dec.  502;  Keller  v.  N.  Y.  C.  R.  Co.,  2  Abb.  Dec.  483; 
Hayes  v.  Miller,  70  N.  Y.  112.  r 

[5]  I  am  of  the  opinon,  therefore,  that  the  question  as  to  whether 
the  motorman,  under  the  conditions  and  circumstances  as  set  forth  in 
the  record,  exercised  reasonable  care  and  acted  as  a  reasonably  pru- 
dent man  would  have  done,  as  well  as  the  manner  in  which  Maxim 
handled  the  horses  at  the  time  and  place  in  question,  was  one  of  fact 
for  the  decision  of  the  city  judge. 

[8,  7]  It  is  likewise  urged  that  this  judgment  should  be  reversed  as 
against  the  weight  of  evidence.    The  mere  fact  that  the  young  man. 
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Maxim',  and  tKe  conductor  arid  motorman  of  the  det^rndarit,  arc  in 
direct  conflict  as  to  their  testimony,  does  not  call  for  reversal  of  the 
judgment  on  this  ground;  neither  has  this  court  any  power  to  so  do. 
The  learned  city  judge  presided  at  the  trial,  saw  each  of  the  witnesses, 
and  heard  their  testimony,  and  he  evidently  accepted  the  plaintiff's  ver- 
sion of  the  affair,  and  this  court  has  no  right  to  interfere  with  such 
decision. 

The  judgment  appealed  from  is  therefore  affirmed,  with  costs. 

Judgment  accordingly. 


PEOPLE  V.  BUSCCOUERI. 
(Court  of  General  Sessions,  New  York  County.    February,  1914.) 

1.  iNDICnCBNT   AND   INFOBMATION    <®=>147 — DeMUBREB — LiMrrATIONS. 

Under  Code  Cr.  Proc.  §  323,  providng  that  a  defendant  may  demur  to 
an  indictment,  where  it  appears  on  the  face  thereof  that  it  contains  mat- 
ter, which,  if  true,  wUl  constitute  a  bar  to  the  prosecution,  and  under 
section  331,  providing  that  the  objections  mentioned  in  section  323  can  be 
taken  only  by  demurrer,  where  it  appeared  on  the  face  of  an  Indictment 
for  seduction  that  more  than  two  years  had  elapsed  since  the  commis- 
sion of  the  offense,  the  defendant's  contention  that  prosecution  was  barred 
by  Penal  Law  (Consol.  Laws,  c.  40)  §  2176,  was  properly  presented  by  de- 
murrer. 

[Ed.  Note. — For  other  cases,  see  Indictment  and  Information,  Cent  Dig. 
§i  490*494;  Dea  Dig.  <8s=»147.] 

2.  Cbiminal  Law  ^s»152 — Statute  of  Limitation — ^Nonresidsncs. 

Penal  Law,  §  2176,  provides  that  the  lapse  of  two  years  after  a  seduc- 
tion before  the  iinding  of  an  indi^^tment  shall  bar  prosecution  of  the  of- 
fense. Code  Cr.  Proc.  §  143,  provides  that  no  time  during  which  a  de- 
fendant is  not  resident  of  the  state,  or  usually  so  employed,  can  be  counted 
in  making  up  the  limitation.  Held,  that  an  indictment  for  seduction  may 
be  found  more  than  two  years  after  the  commission  of  the  offense,  if  the 
defendant  has  not  been  resident  or  employed  within  the  state  for  two 
years  since  such  offense. 

[Ed.  Note. — For  other  cases,  see  Criminal  Law,  Cent  Dig.  §  277 ;  Dec. 
Dig.  €=s>152.] 

Vittorio  Busccolieri  was  indicted  for  seduction,  and  he  demurs.  De- 
murrer disallowed. 

Charles  S.  Whitman,  Dist.  Atty,,  of  New  York  City  (Charles  Albert 
Perkins,  of  New  York  City,  of  counsel),  for  the  People. 
Charles  A.  Ludlow,  of  New  York  City,  for  defendant. 

GRAIN,  J.  The  defendant  demurs  to  an  indictment  which  charges 
him  with  the  crime  of  seduction  under  promise  of  marriage.  The 
crime  is  charged  to  have  been  committed  February  28,  1911,  and  it  is 
alleged  that  after  the  commission  of  the  crime  the  defendant  for  the 
space  of  two  years  and  upwards  was  not  an  inhabitant  of  or  usually 
resident  within  this  state,  or  usually  in  personal  attendance  upon  busi- 
ness or  employment  within  the  state.  A  portion  of  the  indorsement 
upon  the  indictment  states  that  it  was  filed  on  the  3d  day  of  December, 
1913.    The  demurrer  recites  that  it  is  upon  the  ground  that  it  appears 

^s»For  other  cases  lee  eame  topic  A  KBT-NUMBBR  in  all  Key-Numbered  DlffesU  4s  Indexes 
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upon  the  face  of  the  indictment  that  this  court  has  no  jurisdiction  and 
that  the  facts  as  set  forth  in  the  indictment  disclose  that  there  exists 
a  legal  bar  to  the  prosecution,  in  that — 

"the  alleged  crime  of  seduction  was  committed  on  February  28,  1911,  and 
that  the  date  of  filing  of  said  indictment  is  December  8,  1913,  a  lapse  of  two 
years,  nine  months  and  five  days  between  the  commiasion  o€  the  alleged  crime 
and  the  filing  of  the  indictment" 

[1]  Inasmuch  as  it  appears  upon  the  face  of  the  indictment,  apart 
from  the  indorsement  upon  it  as  to  the  date  of  filing,  that  more  than 
two  years  have  elapsed  since  the  commission  of  the  offense,  the  defend- 
ant's contention  is  properly  presented  for  decision  by  demurrer.  Code 
Cr.  Proc.  §§  323  and  331. 

[2]  The  demurrant  relies  upon  the  provision  in  section  2176  of  the 
Penal  Law  that : 

'*The  lapse  of  two  years  after  the  commission  of  the  offense  before  the 
finding  of  an  indictment  is  a  bar  to  a  prosecution." 

The  people  do  not  deny  the  general  applicability  to  the  crime  of  se- 
duction under  promise  of  marriage  of  section  2176  of  the  Penal  Law, 
but  rely  to  sustain  the  indictment  upon  the  provision  in  section  143  of 
the  Code  of  Criminal  Procedure  that  "  ♦  ♦  ♦  no  time  during 
which  the  defendant  is  not  an  inhabitant  of  or  usually  resident  within 
the  state,  or  usually  in  personal  attendance  upon  business  or  employ- 
ment within  the  state,  is  part  of  the  limitation,"  and  contend  that  sec- 
tion 2176  of  the  Penal  Law  must  be  read  in  conjunction  with  section 
143  of  the  Code  of  Criminal  Procedure. 

The  question  for  decision  is:  Is  this  contention  sound?  If  so,  the 
time  during  which  the  defendant  was  not  an  inhabitant  of  or  usually 
resident  within  the  state,  or  usually  in  personal  attendance  upon  busi- 
ness or  employment  within  the  state,  must  be  excluded  in  computing 
the  time  elapsing  between  the  commission  of  his  offense  and  the  find- 
ing of  the  indictment  demurred  to  and  the  demurrer  as  a  consequence 
disallowed. 

The  Penal  Law  with  respect  to  the  crime  of  seduction  under  promise 
of  marriage  enacts  in  section  2175  that : 

"A  person  who,  under  promise  of  marriage,  seduces  and  has  aerual  inter- 
course with  an  unmarried  female  of  previous  chaste  character,  ia  punishable 
by  imprisonment  for  not  more  than  five  years,  or  by  the  fine  of  not  more  than 
$1,000,  or  both." 

It  further  enacts,  in  section  2176,  above  referred  to,  that: 

"The  subsequent  intermarriage  of  the  parties,  or  the  lapse  of  two  yeara 
after  the  commission  of  the  offense  before  the  finding  of  an  indictment,  Is 
a  bar  to  a  prosecution  for  a  violation  of  this  section." 

And  it  further  enacts  in  section  2177  that: 

"No  conviction  can  be  had  for  an  offense  specified  in  the  last  8ecti<»i,  upon 
the  testimony  of  the  female  seduced,  unsupported  by  other  evidence." 

The  Code  of  Criminal  Procedure  enacts  in  section  141  that : 

"There  is  no  limitation  of  time  within  which  a  prosecution  for  murder  must 
be  commenced.  It  may  be  commenced  at  any  time  after  the  death  of  th«» 
person  killed." 
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It  enacts  in  section  142  that : 

"An  indictment  for  a  felony,  other  than  murder,  must  be  found  within  five 
years  after  its  Gommission,  except  where  a  less  time  Is  prescribed  by  statute. 
And  an  indictment  for  misdemeanor  must  be  found  within  two  years  after 
its  commission." 

It  enacts  in  section  143  that : 

*'If,  when  the  crime  la  committed,  the  defendant  be  without  the  state,  the 
indictment  may  be  found  within  the  term  herein  limited  after  his  coming 
within  the  state ;  and  no  time  during  which  the  defendant  is  not  an  inhabitant 
of  or  usually  resident  within  the  state  or  usually  in  personal  attendance  upon 
business  or  employment  within  the  state  is  part  <tf  the  limitatloiL" 

It  further  enacts  in  section  144  that : 

'^An  indictment  is  found,  within  the  meaning  of  the  last  three  sections,  when 
it  la  duly  presented  by  the  grand  jury  in  open  court,  and  there  received  and 
ffled." 

To  determine  whether  the  provision  in  section  143  of  the  Code  of 
Criminal  Procedure  so  relied  upon  in  support  of  the  indictment  applies 
in  the  case  at  bar  it  is  necessary  to  decide  (a)  whether  that  section  is 
confined  to  the  limitations  named  in  section  142,  or  whether  it  applies 
as  well  where  in  the  language  of  that  secticHi  ''a  less  time  is  prescribed 
by  statute";  and  (b)  if  it  does,  whether  a  case  coming  under  section 
2176  of  the  Penal  Lraw,  which  provides  as  heretofore  stated  that  the 
lapse  of  two  years  after  the  commission  of  the  offense  before  the  find- 
ing of  an  indictment  bars  a  prosecution  is,  within  the  language  of  sec- 
tion 143,  one  where  a  less  time  is  prescribed  by  statute. 

Upon  consideration  the  conclusion  is  reached  that  the  provision  in 
question  in  section  143  of  the  Code  of  Criminal  Procedure  applies  as 
well  to  a  case  where  within  the  language  of  section  142  of  that  Code 
a  less  time  is  prescribed  by  statute  as  to  cases  where  the  period  of  limi- 
tation is  named  in  that  section.  This  conclusion  rests  in  part  upon 
certain  analogies  between  certain  provisions  in  the  Code  of  Civil  Proce- 
dure and  the  provisions  in  question  in  the  Code  of  Criminal  Procedure, 
with  the  consequent  effect  to  be  given  to  the  decisions  hereinafter 
mentioned  construing  such  provisions  in  the  former  Code,  and  in  part 
upon  what  is  believed  to  be  identity  of  reason  for  applying  the  pro- 
visions of  section  143  of  the  Code  of  Criminal  Procedure  as  well  to 
cases  where  within  the  language  of  section  142  of  that  Code,  a  less  time 
is  prescribed  by  statute  as  to  other  cases. 

The  provisions  in  the  Code  of  Civil  Procedure  analogous  to  those  in 
sections  142  and  143  of  the  Code  of  Criminal  Procedure  are  found  in 
sections  401  and  414  of  that  Code.  The  analogy  is  not  perfect,  be- 
cause statutes  of  limitation  in  criminal  cases  have  a  different  effect  than 
in  civil  cases,  and  because  apart  from  this  circumstance  the  language 
of  the  two  Codes  is  not  identical.  Periods  within  which  civil  actions 
and  special  proceedings  may  be  commenced  are  in  most  instances  pre- 
scribed in  chapter  4  of  the  Code  of  Civil  Procedure,  which  contains  sec- 
tions 401  and  414.  That  Code  contains  in  other  chapters  certain  other 
periods  of  limitation  applicable  to  particular  causes  of  action,  and  apart 
from  such  provisions  there  are  still  other  periods  of  limitation  pre- 
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scribed  by  other  laws  respectinj?  particular  causes  of  action  not  em- 
braced in  this  regard  within  the  Code  of  Civil  Procedure.  In  this  chap- 
ter (4)  it  is  enacted  that  its  provisions — 

"shaU  apply  and  constitute  the  only  rules  of  limitation  applicable  to  a  civil 
action  or  special  proceeding,  except  In  one  of  the  following  cases:  1.  A  case 
vehere  a  dllferent  limitation  is  specially  prescribed  by  law,"  etc. 

In  the  Code  of  Criminal  Procedure  there  is  no  similar  clause  consti- 
tuting the  provisions  of  the  title  in  which  sections  142  and  143  are  found 
(Code  Cr.  Proc.  p.  4,  tit.  2),  the  only  rules  of  limitation  applicable  to 
a  criminal  action.  But  as  that  Code  applies  to  criminal  actions  and  to 
all  proceedings  in  criminal  cases  which  are  therein  provided  for  (section 
962,  Code  Cr.  Proc.),  and  regulates  the  manner  of  prosecuting  and  con- 
victing criminals  (Penal  Code,  §  8 ;  Penal  Law,  §  41),  and  as  the  part 
of  the  Code  of  Criminal  Procedure  in  which  sections  141,  142,  143,  and 
144  are  found  applies  to  all  criminal  actions  prosecuted  by  indictment, 
except  as  otherwise  provided  in  such  sections,  and  thus  to  all  criminal 
actions,  except  impeachment  proceedings,  proceedings  for  the  removal 
of  certain  officers,  crimes  arising  in  the  militia  when  in  actual  service, 
and  minor  offenses  not  amounting  to  misdemeanors  cognizable  in  Police 
or  Magistrates'  Courts  (Code  Cr.  Proc.  §  4),  the  scope  of  the* title  in 
question  in  its  relation  to  criminal  actions  is  substantially  as  broad  as  it 
would  have  been,  had  it  been  prefaced  by  a  provision  similar  to  that  al- 
luded to  as  found  in  chapter  4  of  the  Code  of  Civil  Procedure  to  the 
effect  that  its  provisions  should  apply  to  and  constitute  the  only  rules  of 
limitation  applicable  in  criminal  actions  except  as  therein  provided. 

If,  in  further  consideration  of  the  relative  scope  of  chapter  4  of  the 
Code  of  Civil  Procedure  and  title  2  of  part  4  of  the  Code  of  Criminal 
Procedure,  we  inquire  what,  if  any,  are  the  express  limitations  upon 
their  application  as  in  such  provisions  respectively  contained,  we  will 
see  that  the  exceptions  as  enumerated  in  chapter  4  to  its  application  are 
more  numerous  and  broader  than  is  any  provision  in  the  nature  of  an 
exception  xontauied  in  title  2  of  part  4  of  the  Code  of  Criminal  Proce- 
dure. The  only  provision  in  the  nature  of  an  exception  contained  in 
this  title  in  the  Code  of  Criminal  Procedure  is  found  in  the  words  "ex- 
cept where  a  less  time  is  prescribed  by  statute,"  found  in  section  142 
of  that  Code,  and  that  exception  does  not  except  such  cases  out  of  the 
general  provisions  of  the  title,  but  merely  out  of  the  other  provisions 
of  the  section  in  which  it  is  found.  Indeed,  most  of  the  litigation  in 
civil  cases  respecting  the  applicability  of  section  401  of  that  Code, 
which  excluded  in  computing  periods  of  limitation  periods  during 
which  a  defendant  should  be  without  the  state  to  periods  of  limitation 
contained  elsewhere  than  in  chapter  4  of  that  Code,  turned  upon  the 
construction  to  be  given  to  the  exception  in  section  414  of  that  chapter 
heretofore  referred  to.  See  Hayden  v.  Pierce,  144  N.  Y.  512,  39  N. 
E.  638;  Titus  v.  Poole,  145  N.  Y.  414,  40  N.  E.  228.  It  was,  in  other 
words,  the  language  in  which  this  exception  was  couched  that  made  it 
a  mooted  and  disputed  question  whether  a  period  during  which  a  de- 
fendant was  absent  from  the  state  could  be  deducted  where  the  gov- 
erning limitation  was  outside  of  chapter  4  of  the  Code  of  Civil  Proce- 
dure. 
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It  ivould  seem  from  the  foregoing  that  there  is  if  anything  stronger 
reason  for  saying  that  the  provisions  of  section  143  of  the  Code  of 
Criminal  Procedure  apply  to  a  case  where  a  shorter  limitation  is  pre- 
scribed by  statute  than  the  limitations  mentioned  in  section  142  of  that 
Code  than  for  holding,  as  was  done  in  the  cases  above  cited,  that  the 
provisions  of  section  431  of  the  Code  of  Civil  Procedure  applied  where 
the  period  of  limitation  was  found  outside  of  chapter  4  of  that  Code. 

It  is  to  the  public  interest  that  those  accused  upon  sufficient  evidence 
and  in  proper  form  of  crime  be  tried,  the  question  of  their  guilt  deter- 
mined, and,  if  guilty,  convicted,  and  to  this  end  that  a  reasonable  time 
be  aflforded  the  authorities  in  every  case  to  ascertain  whether  a  crime 
has  been  conmiitted,  and  by  whom,  and  to  apprehend  and  bring  to  trial 
the  accused.  It  is  likewise  to  the  public  interest,  as  safeguarding 
against  wrongful  accusation,  to  fix  within  definite  limits  the  periods 
during  which  accusation  for  crime  must  be  made.  Accordingly,  from 
early  days,  laws  have  fixed  limits  of  time  within  which  indictments 
must  be  found,  excepting  only  from  such  limitations  the  crime  of  mur- 
der. Such  laws  have  finally  drawn  a  general  distinction  between  crimes 
from  the  standpoint  of  their  gravity  and  the  character  of  the  penalties 
which,  as  a  consequence,  may  be  inflicted  by  way  of  punishment,  giving 
to  the  state  a  longer  period  within  which  to  make  accusation  where  the 
crime  charged  is  a  felony  than  where  the  offense  is  a  misdemeanor ; 
but  inasmuch  as  in  felony  cases  prosecution  cannot  be  had  in  the  ab- 
sence of  the  defendant,  and  in  misdemeanor  cases  it  cannot  be  had  in 
his  absence  unless  he  is  represented  by  counsel,  and  as  flight  is  fre- 
quently a  consequence  of  guilt,  in  order  that  a  defendant  may  not  by 
reason  of  such  limitations  respecting  prosecutions,  by  flight  or  conceal- 
ment, prevent  during  the  periods  within  which  they  would  otherwise  be 
maintainable  arraignment,  trial,  and  if  guilty  conviction  and  punish- 
ment, it  has  from  early  times  been  enacted  that  periods  during  which  a 
defendant  was  a  nonresident  or  noninhabitant  should  be  excluded  in 
computing  periods  of  limitation,  and  the  reason  for  the  noncomputation 
of  such  periods  is  the  same,  whether  the  crime  be  seduction  under  prom- 
ise of  marriage,  abduction,  rape,  or  robbery.  Laws  1788,  c.  43 ;  Laws 
1790,  c.  55;  Rev.  Stats.  1829,  pt.  4,  art.  2,  tit.  4,  §  37;  Laws  1860,  c. 
271 ;  Laws  1873,  c.  630;  Laws  1881,  c.  442;  Laws  1887,  c.  412;  Laws 
1895,  c.  552. 

In  a  word,  the  purpose  of  the  provision  in  question  is  to  give  the 
authorities  more  time  within  which  to  initiate  a  prosecution  if  a  de- 
fendant be  absent.  The  provision  is  not  there  because  an  indictment 
cannot  be  found  in  a  defendant's  absence,  nor  because  the  statute  runs 
after  it  is  so  found.  The  provision  is  there,  not  merely  because  in 
numerous  cases  the  identity  of  a  defendant  with  the  committer  of 
the  crime  is  rendered  difficult,  if  not  impossible,  of  proof  in  his  ab- 
sence, thus  preventing  the  presentation  to  a  grand  jury  of  a  sufficiency 
of  evidence  to  warrant  an  indictment,  nor  yet  because  in  other  cases  a 
defendant's  flight  may  conceal  the  very  fact  that  a  crime  was  com- 
mitted, but  because,  as  stated,  his  continued  absence  after  indictment 
found  in  felony  cases  paralyzes  prosecution.  It  is  there  so  that,  in 
the  light  of  what  would  otherwise  be  the  enhanced  inducements  to 
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flight  or  concealment  arising  from  the  brevity  of  statutory  periods  of 
limitation,  a  defendant  may  have  before  him  as  a  countervailing  con- 
sideration the  knowledge  that  cither  flight  or  concealment  lengthens  the 
period  within  which  accusation  may  be  made.  As  the  analogies  already 
commented  upon  and  the  reason  underlying  the  enactment  in  section 
143  of  the  Code  of  Criminal  Procedure  relied  upon  by  the  people  apply 
to  a  case  where  a  less  time  is  prescribed  by  statute  within  which  to  com- 
mence a  criminal  action  than  the  periods  named  in  section  142,  it  must 
be  held  to  extend  to  such  cases. 

It  follows  that  if  the  provision  in  section  2176  of  the  Penal  Law 
heretofore  referred  to,  that  the  lapsing  of  two  years  after  the  com- 
mission of  the  offense  before  the  finding  of  an  indictment  bars  a  pro- 
secution for  the  offense  of  seduction  under  promise  of  marriage,  is  a 
mere  statute  of  limitation,  or,  in  other  words,  merely  presents  a  case 
where,  within  the  lan^age  of  section  143  of  the  Code  of  Criminal  Pro- 
cedure, "a  less  time  is  prescribed  by  statute,''  periods  during  which  the 
defendant  was  a  nonresident  or  noninhabitant  of  the  state  are  to  be 
excluded  in  determining  whether  or  not  the  statute  has  run.  It  re- 
mains to  determine  whether  this  provision  in  the  Penal  Law  is  a  mere 
statute  of  limitations,  or  whether,  contrariwise,  it  is  a  provision  re- 
stricting and  qualifying  a  given  statutory  right 

Is  time  here  of  the  essence  of  the  right  created  ?  Is  the  limitation 
an  inherent  part  of  the  statute  under  which  the  right  arises?  Is  this 
right  of  action  independent  of  the  limitation,  or  does  the  limitation 
restrict  and  qualify  the  right  ?  Is  the  finding  of  an  indictment  within 
two  years  after  the  commission  of  the  offense  of  seduction  under  prom- 
ise of  marriage  a  condition  to  the  institution  of  a  criminal  action  to 
punish  for  that  crime  ?  If  these  questions  are  answered  in  the  affirma- 
tive, the  provision  in  question  is  not  a  mere  statute  of  limitations,  and 
cannot  be  enlarged  or  extended  by  periods  of  noninhabitancy  or  non- 
residence.  If  they  are  answered  in  the  negative,  it  is  a  mere  statute 
of  limitations,  which  does  not  run  during  noninhabitancy  or  nonresi- 
dence.    Am.  &  Eng.  Ency,  of  Law,  "Limitations  of  Actions." 

To  which  class  the  provision  in  question  applies  must  be  determined 
(a)  by  the  history  of  the  statute  and  the  effect  to  be  given  to  changes 
in  it  as  evidencing  legislative  intent ;  (b)  the  relation  between  the  Pe- 
nal Code,  into  which  it  became  incorporated,  and  the  Penal  Law,  in 
which  it  is  now  enacted,  on  the  one  hand,  and  the  Code  of  Criminal 
Procedure,  on  the  other ;  (c)  the  rule  of  pleading  which  has  prevailed 
respecting  the  form  of  indictments  for  this  crime;  and  (d)  such  light 
as  may  be  thrown  upon  the  subject  by  opinions  in  adjudicated  cases. 

(a)  Seduction  under  promise  of  marriage  is  a  statutory  crime,  made 
so  originally  by  chapter  111  of  the  Laws  of  1848,  which  went  into 
effect  March  22d  of  that  year.    This  statute  provided  as  follows : 

"Any  man  who  shall,  under  promise  of  marriage,  seduce  and  have  iUlcit 
connection  with  any  unmarried  female  of  previous  chaste  character,  shall  be 
guilty  of  a  misdemeanor,  and  upon  conviction  shaU  be  punished  by  imprlscHi- 
ment  In  a  state  prison  not  exceeding  five  years,  or  by  imprisonment  in  a 
county  Jail  not  exceeding  one  year:  Provided  that  no  conviction  shall  be  had 
under  the  provisions  of  this  act,  on  the  testimony  of  the  female  seduced,  un- 
supported by  other  evidence,  nor  unless  indictment  shall  be  found  within  two 
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years  after  the  commission  ol  the  offense:   And  provided,  farther,  thit  the 
subsequent  marriage  of  the  parties  may  be  plead  in  bar  of  a  conviction." 

This  act  was  not  in  terms  repealed  until  1886  (Laws  1886,  c.  593), 
but  its  provisions  were  in  terms  inserted  in  the  Penal  Code,  which, 
when  construed  in  conjunction  with  other  statutes,  went  into  effect 
January  1,  1881.    This  Code  provided  as  follows: 

**Sec.  284.  Seduction  under  Promise  of  Marriage. — A  person  who,  under 
promise  of  marriage,  seduces  and  has  sexual  Intercourse  with  an  unmarried 
female  of  previous  chaste  character,  is  punishable  by  imprisonment  for  not 
more  than  five  years,  or  by  a  fine  of  not  more  than  one  thousand  doUars,  or 
by  both. 

*'Sec.  285.  Subsequent  Marriage. — The  subsequent  intermarriage  of  the  par- 
ties, or  the  lapse  of  two  years  after  the  commission  of  the  offense  before  the 
finding  of  an  indictment,  Is  a  bar  to  a  prosecution  for  a  violation  of  the  last 
section. 

"Sec.  286.  Complainant  must  be  Corroborated.— No  conviction  can  be  had 
for  the  offense  specified  in  section  2S4,  upon  the  testimony  of  the  female  se- 
duced, unsupported  by  other  evidence." 

These  provisions  continued  in  effect  until  March  12,  1909,  when  the 
act  known  as  the  Penal  Law,  chapter  88  of  the  Laws  of  1909,  con- 
stituting chapter  40  of  the  Consolidated  Laws,  went  into  effect.  Un- 
der this  act  the  crime  of  seduction  is  defined  in  section  2461,  which 
embraced  in  unchanged  language  the  provisions  contained  in  sections 
284  and  285  of  the  Penal  Code.  A  month  and  a  half  later,  namely, 
May  22,  1909,  by  chapter  524  of  the  Laws  of  that  year,  section  2461 
was  repealed  and  sections  21'75,  2176,  and  2177  enacted  in  the  language 
heretofore  stated  in  this  opinion.  In  1848,  at  the  time  of  the  enact- 
ment of  the  original  statute,  the  general  limitation  for  the  commence- 
ment of  criminal  actions  as  found  in  the  Revised  Statutes  was  three 
years,  and  this  applied  as  well  to  misdemeanors  as  to  felonies.  The 
effect,  therefore,  of  the  original  statute  was  to  shorten  by  one  year 
what  otherwise  would  have  been  the  period  of  limitation,  and  to  make 
this  period  what  it  not  long  afterwards  became  in  all  misdemeanor 
cases.  It  was  in  a  sense,  therefore,  the  forerunner  to  what  afterwards 
became  the  general  rule  of  limitation  in  misdemeanor  cases.  By  the 
Penal  Code  this  offense  was  changed  from  a  misdemeanor  to  a  fel- 
ony. While  it  remained  a  misdemeanor,  a  defendant  could  be  prose- 
cuted in  his  absence,  if  represented  by  counsel.  As  soon  as  it  became 
a  felony,  this  could  not  be  done.  This  change  therefore  heightened 
the  impotency  of  the  state  if  the  defendant  kept  away,  and  made  more 
urgent  the  applicability  to  this  crime  of  the  provision  respecting  non- 
inhabitancy  and  nonresidence  contained  in  section  143  of  the  Code  of 
Criminal  Procedure.  Moreover,  as  originally  enacted,  the  two-year 
bar  was  found  in  a  proviso  manifestly  intended  as  a  restriction  or  qual- 
ification upon  the  right  of  prosecution.  When  the  Penal  Code  was 
enacted  this  language  of  proviso  was  eliminated  and  the  change  in  this 
regard  was  as  significant  of  a  change  of  purpose  on  the  part  of  the 
Legislature  as  was  the  change  in  this  law  referred  to  and  commented 
on  in  People  ex  rel.  Scharff  v.  Frost,  198  N.  Y.  110,  at  page  113,  91 
N.  E.  376,  139  Aiw.  St.  Rep.  801.  The  purpose  of  the  change  was 
to  make  what  had  previously  been  a  condition  or  qualification  upon 
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the  right  to  prosecute  a  mere  statute  of  limitation  regulating  the  time 
for  the  commencement  of  a  particular  criminal  action. 

(b)  The  Penal  Code,  on  the  one  hand,  and  the  Code  of  Criminal  Pro- 
cedure, on  the  other,  were  intended  to  be  read  and  construed  in  con- 
nection with  each  other.  This  appears  from  their  relative  scope  and 
purpose,  from  provisions  which  they  contain  referring  to  each  other, 
and  from  decisions  construing  portions  of  one  in  the  light  of  provi- 
sions in  the  other  (People  v.  Rugg,  98  N.  Y.  537,  at  page  551);  and 
the  Penal  Law  is  but  a  rearrangement  of  the  Penal  Code,  without 
change  of  substance,  except  that  it  includes  what  were  certain  inde- 
pendent statutes  not  contained  in  the  former  Code  (see  introductory 
note  to  Penal  Law). 

The  language  of  section  142  of  the  Code  of  Criminal  Procedure, 
"except  where  a  less  time  is  prescribed  by  statute,"  is  not  meaning- 
less. Yet  there  is  no  other  place  in  that  Code  where  a  less  time  is  pre- 
scribed. If  it  does  not  operate  upon  a  statutory  enactment  found  out- 
side of  that  Code,  it  is  inoperative.  If  it  does  operate  upon  such  a 
statutory  enactment,  it  must  operate  either  upon  some  provision  of 
the  Penal  Law  or  upon  some  statute  outside  of  the  Penal  Law  pre- 
scribing a  statutory  limitation  within  which  prosecution  may  be  had 
for  a  particular  crime.  It  is  conceivable  that  such  a  statute  outside  of 
the  Penal  Law  exists,  but  it  has  not  been  brought  to  the  attention  of 
the  court.  If  none  exists  (and  the  Penal  Law  was  intended  to  be  wide- 
embracing),  an  examination  of  the  Penal  Law  shows  that,  if  section 
143  of  the  Code  of  Criminal  Procedure  does  not  operate  upon  the 
limitation  found  in  section  2176  of  the  Penal  Law,  there  is  but  one 
other  instance  in  that  law  upon  which  it  can  operate,  namely,  the  lim- 
itation found  in  section  929  of  that  law,  likewise  of  two  years,  ap- 
plicable where  a  defendant  is  charged  with  contracting  a  fraudulent 
marriage,  and  no  reason  exists  for  applying  it  to  section  929  which 
does  not  exist  for  applying  it  to  section  2176. 

(c)  While  it  is  true  that  exceptions,  unless  contained  in  the  enacting 
clause  of  a  statute,  are  not  as  a  rule  required  to  be  pleaded  in  indict- 
ments, there  are  many  cases  in  which,  in  order  that  an  indictment  may 
be  descriptive  of  the  crime,  the  qualifications  and  exceptions  contained 
in  the  statute  are  required  to  be  set  forth  as  matter  of  pleading,  al- 
though the  burden  be  upon  the  defendant  to  bring  himself  within  them 
upon  the  trial.  If  the  provision  respecting  two  years  found  in  sec- 
tion 2176  of  the  Penal  Law  were  a  qualification  upon  the  statutory 
right,  it  would  be  something  to  be  negatived  in  the  indictment  In 
the  case  at  bar,  while  it  is  true  that  there  are  allegations  seemingly 
there  for  the  purpose  of  avoiding  the  effect  of  this  two-year  statute, 
it  is  questionable  whether  they  are  there  of  necessity,  and  whether 
the  indictment  would  not  be  good  without  them.  If  it  would  be  good 
without  them,  it  would  be  because  prosecution  within  two  years  was 
not  in  the  nature  of  an  element  of  the  crime,  and  the  circumstance  of 
the  nonnecessity  of  pleading  anything  with  respect  to  it  would  be  a  cir- 
cumstance in  reinforcement  of  the  position  that  it  is  not  in  the  nature 
or  a  qualifying  statutory  condition  or  exception,  but  in  the  nature  of  a 
simple  statute  of  limitations. 
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(d)  There  is  no  authoritative  decision  upon  the  question  as  to  wheth- 
er the  provision  in  section  2176  of  the  Penal  Law  is  to  be  regarded 
as  a  simple  statute  of  limitation.  Some  light  is  thrown  upon  the  sub^ 
ject  by  the  opinions  of  the  Court  of  Appeals  in  the  cases  of  People 
V.  Nelson,  153  N.  Y.  90,  46  N.  E.  1040,  60  Am.  St.  Rep.  592,  and 
People  ex  rel.  ScharlBF  v.  Frost,  198  N.  Y.  110,  91  N.  E.  376,  139  Am. 
St.  Rep.  801. 

In  the  Nelson  Case,  decided  in  May,  1897,  it  became  necessary  to 
determine  whether  the  conviction  of  the  defendant  was  barred  by  the 
two-year  provision  contained  in  section  285  of  the  Penal  Code  (now 
section  2176  of  the  Penal  Law).  In  that  case  there  was  no  suggestion 
that  the  defendant  had  been  absent  from  the  state.  The  question  upon 
which  the  attention  of  the  court  was  focused  was  whether  the  consent  . 
of  the  complainant  to  the  defendant's  advances,  being  an  essential  ele- 
ment of  the  crime  of  seduction,  could,  as  matter  of  law,  be  given  be- 
fore she  arrived  at  the  age  of  16  years.  It  was  held  that  it  could,  and 
reasons  were  assigned  for  this  decision.  This  question  was  material 
in  that  case  in  the  determination  of  the  question  whether  more  than 
two  years  had  elapsed  between  the  commission  of  the  offense  and  the 
time  of  the  finding  of  the  indictment.  In  that  case  the  two-year  pro- 
vision in  the  statute  is  spoken  of  as  a  statute  of  limitation.  It  is  spo- 
ken of  in  this  way,  first,  when  Judge  Vann,  in  delivering  the  opinion 
of  the  court,  alludes  to  the  contention  of  the  defendant  being  ''that 
his  conviction  was  barred  by  the  limitation  prescribed  by  section  285 
of  the  Penal  Code"  (153  N.  Y.  page  92,  46  N.  E.  page  1040,  60  Am. 
St.  Rep.  592);  and,  secondly,  when  Judge  Vann  in  the  opinion  con- 
trasts what  would  have  been  the  period  of  limitation  if  the  defend- 
ant had  been  charged  with  rape  with  what  it  was  in  view  of  the  fact 
that  he  was  charged  with  seduction,  remarking  in  that  connection  that, 
if  the  charge  had  been  of  the  crime  of  rape,  "the  statute  of  limitation 
would  have  been  five  years  instead  of  two  (Code  Cr.  Proc.  §  142).'* 

In  the  Scharff  Case,  decided  in  1910,  the  relator  had  been  found 
guilty  of  the  crime  of  seduction.  Sentence  had  been  suspended,  and 
he  had  been  placed  on  probation.  Thereafter,  and  while  on  probation, 
he  had,  with  the  knowledge  and  consent  of  the  court,  married  the 
complainant.  After  such  marriage,  his  misbehavior  being  brought  to 
the  attention  of  the  court,  he  was  arrested  and  sentenced  to  imprison- 
ment. He  contended  that  his  marriage  to  the  complainant  barred  the 
prosecution,  that  the  prosecution  had  not  terminated  before  the  im- 
position of  sentence,  and  that  sentence,  being  imposed  after  the  mar- 
riage, was  imposed  in  violation  of  the  statutory  provision  or  bar,  and 
on  this  contention  he  sought  release  by  habeas  corpus.  The  judges 
of  the  Appellate  Division  divided  upon  the  question  as  to  whether  or 
not  the  prosecution  had  terminated  before  the  imposition  of  the  sen- 
tence, and  the  Court  of  Appeals  divided  upon  the  question  as  to  wheth- 
er or  not  the  defendant  had  mistaken  his  remedy. 

It  must  be  admitted  that,  in  connection  with  the  provision  respect- 
ing the  effect  of  the  marriage  of  the  parties,  language  is  used  in  the 
prevailing  opinion  in  the  Court  of  Appeals  and  in  the  dissenting  opin- 
ion by  Judge  Vann  in  that  court  supporting  the  contention  in  that  con- 
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nection  that,  the  crime  being  statutory,  it  was  a  qualifying  drc 
stance,  qualifying  the  right  to  prosecute,  that  the  complainant  and 
fendant  should  not  have  intermarried.  It  is  true  that  this  circ 
stance  respecting  the  intermarriage  of  the  parties  is  contained  in 
same  section  as  that  respecting  the  bar  arising  from  the  elapsin 
two  years  from  the  commission  of  the  offense  of  the  finding  of  ai 
dictment,  and  that  the  consequence  of  intermarriage  as  a  bar  is  st 
in  the  identical  language  that  the  consequence  of  the  expiratioi 
two  years  is,  namely,  that  it  is  affirmed  of  both  that  each  constit 
a  bar;  but  when  the  dissimilarity  between  an  act,  on  the  one  h 
such  as  intermarriage,  and  a  condition,  on  the  other,  such  as  the  t 
expiration  of  time,  is  considered,  it  does  not  seem  reasonable  to  t 
the  latter  as  though  it  had  the  same  effect  upon  the  statutory  de 
tion  of  the  crime  as  the  former.  In  other  words,  it  may  be  true 
into  the  very  definition  of  the  crime  must  be  read  the  circumstanc 
the  absence  of  intermarriage,  without  its  being  true  that  into  i 
definition  is  to  be  read  the  circumstance  of  the  nonexpiration  of 
years. 

In  the  light,  therefore,  of  the  history  of  the  statute  and  the  ei 
to  be  given  to  changes  in  it  as  evidencing  legislative  intent,  and  in 
light  of  the  relation  between  the  Penal  Code,  into  which  it  became 
corporated,  and  the  Penal  I^aw,  in  which  it  is  now  enacted  on  the 
hand,  and  the  Code  of  Criminal  Procedure,  oa.  the  other,  and  in 
light  of  the  rule  of  pleading  which  has  prevailed  respecting  the  I 
of  indictments  for  this  crime,  and  in  the  light  of  the  decisions  in 
Nelson  and  Scharff  Cases,  the  conclusion  is  reached  that  the  provii 
in  section  2176  of  the  Penal  Law  heretofore  referred  to  is  n( 
special  statutory  limitation  qualifying  the  right  to  prosecute,  and 
the  essence  of  such  right,  and  an  inherent  part  of  the  statute  ur 
which  the  right  arises,  but  a  simple  statute  of  limitations,  and  as  s 
a  case,  "when  a  less  time  is  prescribed  by  statute,"  within  the 
guage  of  section  142  of  the  Code  of  Criminal  Procedure. 

This  conclusion  leads  to  the  disallowance  of  the  demurrer. 


In  re  BERNARD'S  ESTATE. 
(Surrogate's  Court,  New  York  County.    Maich  20,  1915.) 

Death  ^=»2 — Pbebumftion — Lapse  ot  Time. 

Decedent  made  a  deposit  in  a  bank  in  1819»  and  f  aUed  to  dalm  It  tb 
after,  and  letters  of  administration  on  her  estate  were  issued  to  the  i 
lie  administrator  in  1901.  At  his  appllcatioQ,  an  inheritance  tax  of  $10 
was  assessed  upon  the  deposit  and  accrued  interest  Held,  on  app 
tion  by  such  administrator  to  vacate  the  order  fixing  the  tax,  that  no 
sumption  could  be  Indulged  in  that  the  depositor  died  prior  to  1885,  v 
the  first  inheritance  tax  law  was  passed,  since,  when  the  time  of  deal 
material  in  any  action,  it  cannot  rest  on  presumption,  but  must  be 
tablished  by  direct  proof. 

[Ed.  Note. — For  other  cases,  see  Death,  Cent.  Dig.  §§  1-3;    Dec 
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Application  by  the  public  administrator  to  vacate  an  order  fixings  the 
inheritance  tax  on  the  estate  of  Mary  Bernard.    Denied. 

Frank  W.  Arnold,  of  New  York  City,  for  petitioner. 
Lafayette  B.  Gleason,  of  New  York  City,  for  state  comptroller. 

FOWLER,  S.  This  is  an  application  by  the  public  administrator  to 
vacate  an  order  fixing  tax,  entered  on  the  24th  of  July,  191L  A  similar 
appHcation,  made  in  November,  1911,  was  denied  by  this  court.  The 
present  papers  contain  little  additional  evidence. 

The  decedent  deposited  the  sum  of  $47  in  the  Bank  for  Savings  in  the 
City  of  New  York  in  the  year  1819,  and  this  deposit  was  never  with- 
drawn by  her.  There  is  no  proof  that  a  minor  could  not  make  a  deposit 
in  a  savings  bank  at  that  time.  Letters  of  administration  were  issued  to 
the  public  administrator  in  1901,  and  the  $47,  with  accumulated  inter- 
est, was  thereafter  paid  to  the  city  chamberlain.  Upon  the  applica- 
tion of  the  public  administrator  a  tax  of  $109.18  was  assessed  thereon. 

The  present  application  cannot  be  granted,  unless  the  court  finds 
that  the  decedent  died  prior  to  1885,  when  the  first  inheritance  tax  law 
was  passed  in  this  state.  The  failure  of  the  decedent  to  demand  pay- 
ment of  the  deposit  may  be  attributed  to  forgetfulness,  owing  to  the 
comparative  smallness  of  the  amount  diiposited,  or  to  acquisition  of  a 
residence  or  domicile  in  some  distant  state.  The  fact  that  she  did  not 
demand  payment  would  not,  of  itself,  justify  the  court  in  presuming 
that  she  died  some  time  prior  to  the  year  1885.  When  the  time  of  death 
is  material,  it  cannot  rest  on  presumption,  but  must  be  established  by 
proof.  Nepean  v.  Doe,  2  M.  &  W.  894. 
.  Apjrfication  to  vacate  order  fixing  tax  denied. 


<89  Misc.  Rep.  89 

In  re  STACETy'S  ESTATE. 

(Surrogate's  Court,  New  York  County.    January  16,  1915.) 

1.  Banks  awd  Bansino  <c»139 — Payment  of  Checks— Revocation  bt  Death. 

A  bank,  which  pays  chedu  after  the  death  of  the  drawer  with  no  knowl- 
edge of  his  death,  is  not  liable  for  the  amount  thereof. 

[Ed.  Note. — ^For  other  cases,  see  Banks  and  Banking,  Cent.  Dig.  H  406- 
409;  Dec.  Dig.  <&=>139.] 

2.  Banks  and  Banking  ^=:»140 — Cheoxs— Rights  of  Hoi.oeb  Befobe  Pay- 

ment. 

The  giving  of  a  check  does  not  operate  to  transfer  the  amount  thereof 
from  the  depositor  to  the  holder  of  the  check  until  it  has  been  accepted 
by  the  bank. 

[Ed.  Note. — For  other  cases,  see  Banks  and  Banking,  Cent  Dig.  §§  380- 
392,  394-^97;   Dec.  Dig.  <S==>140.] 

S.  Banks  and  Banking  ^s»l39 — ^Paymxnt  of  Cheoks— Revocation  by  Death. 

The  death  of  the  drawer  of  a  check  revoked  the  payee's  authority  to 
draw  the  money  thereon,  and  such  money  paid  the  payee  by  the  bank  re- 
mained the  property  of  the  estate  of  the  drawer. 

[£d.  Note. — For  other  cases,  see  Banks  and  Banking,  Cent  Dig.  H  406- 
409 ;  Dec  Dig.  €=>139.1 
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4.  CXECUTOBS   AND   ADUINXSTIIATOKS   ^S»2H — GOUiBOTIOlf  OF  ABSBTa—BUBDEN 

OF  Proof. 

On  objections  to. a  contemplated  paj^ment  of  a  legacy  by  an  executor, 
on  the  ground  that  the  legatee  had  ireceived  money  belonging  to  the  estate 
in  tie  amount  of  the  legacy,  where  it  was  shown  that  she  received  such 
amount  on  checks  drawn  by  the  testator  prior  to  his  death,  the  burden  was 
on  her  to  show  that  she  had  a  right  to  retain  such  money,  and,  where  she 
failed  to  show  a  valuable  consideration  for  the  checks,  the  amount  so 
received  was  properly  set  off  against  the  legacy. 

[Ed.  Note. — For  other  cases,  see  Executors  and  Administrators,  Cent 
Dig.  {§  1160-1184;  Dec.  Dig.  <8=»294.] 

5.  EXSCTTTOBS   AND    ADMINISTBATOBS   ^=»221 — DiSPUTBD    Ol^XlCB— SUFFICIXNCT 

OF  Evidence. 

On  the  trial  of  a  claim  against  an  estate  for  nursing  the  decedent  and 
attending  on  him  during  his  sickness  prior  to  his  death,  evidence  held  in- 
sufficient to  show  an  agreement  to  pay  the  claimant  therefor,  in  addidon 
to  the  amount  paid  her  for  room  and  board. 

[Ed.  Note. — For  other  cases,  see  Executors  and  Administrators,  Cent 
Dig.  §§  901-903^,  1858,  1861-1863,  1865,  1866,  1871-1874,  1876;  Dec  Dig. 
4&=>221,] 

In  the  matter  of  the  estate  of  John  Stacey.  On  exceptions  to  ref- 
eree's report.    Report  modified  and  confirmed. 

Robert  J.  Culhane,  of  New  York  City,  for  petitioner. 
Timothy  Power,  of  New  York  City  (JameS  H.  Gogg^n,  of  New 
•York  City,  of  counsel),  for  executor. 

J.  Edward  Murphy,  of  New  York  City,  for  Emma  L.  Boyle. 
Matthew  P.  Breen,  Jr.,  of  New  York  City,  special  guardian. 

FOWLER,  S.  The  record  before  the  referee  was  somewhat  inform- 
al, but  I  think  that  his  general  conclusion  is  justifiable  and  not  inconsis- 
tent with  justice.  The  exceptions  to  the  referee's  report  bring  up  for 
consideration  the  correctness  of  his  findings  upon  the  questions  pre- 
.  sented  by  the  objections  to  the  account  of  the  executor.  These  so- 
called  objections  were  not  in  reality  objections  to  the  account,  because 
the  payments  objected  to  had  not  been  made  by  the  executor;  they 
were  rather  objections  to  the  contemplated  payment  by  the  executor 
of  claims  against  the  estate.  The  legatees  contend  that  the  executor 
should  not  pay  Mary  E.  Joyce  a  legacy  of  $500  given  to  her  in  the 
will  of  the  testator,  and  they  also  object  to  the  allowance  of  her  claim 
against  the  estate  for  $1,650.  They  contend  that  Mary  E.  Joyce  is 
not  entitled  to  the  legacy  because  since  the  death  of  the  testator  she 
has  obtained  and  still  retains  possession  of  the  sum  of  $500,  which  was 
part  of  decedent's  estate  at  the  time  of  his  death.  Therefore  the  ques- 
tions presented  to  the  referee  for  determination  were :  First,  did  Mary 
E.  Joyce  receive  $500  which  at  the  date  of  decedent's  death  constituted 
a  part  of  his  estate  ?  Second,  should  her  claim  against  the  estate  for 
the  sum  of  $1,650  be  allowed  by  the  executor? 

The  decedent  died  on  May  7,  1912.  Prior  to  his  death  he  had  an 
account  in  the  Harlem  Savings  Bank  and  an  account  with  Clark  Bros., 
bankers.  On  May  8,  1912,  Mary  E.  Joyce  presented  to  Clark  Bros, 
a  check  drawn  on  them  for  $300,  dated  April  6,  1912,  signed  by  the 

^s»For  oUier  cases  see  same  topic  &  KBT-NUIA BER  in  all  Key -Numbered  Digests  4b  Indexes 
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testator  and  payable  to  her.  The  amount  of  the  check  was  paid  to 
her.  On  May  9,  1912,  she  presented  to  tlie  Harlem  Savings  Bank  a 
check  drawn  on  that  bank  for  $200,  signed  by  the  testator  and  payable 
to  bearer.  This  check  was  indorsed  by  Mary  E.  Joyce  and  paid  by 
the  bank.  The  amount  of  each  of  these  checks  was  charged  by  the 
respective  banks  on  which  they  were  drawn  to  the  account  of  the  testa- 
tor. The  referee  found  there  was  no  evidence  that  the  testator  gave 
these  checks  to  Mary  E.  Joyce,  or  that  there  was  any  consideration 
for  the  checks,  and  that  the  money  therefore  belonged  to  the  estate 
of  the  testator,  and  that  the  executor  should  set  off  the  legacy  of  $500 
given  by  the  testator  to  Mary  E.  Joyce  against  the  daim  of  the  estate 
against  her  for  the  amount  of  the  two  checks. 

[1,  2]  No  question  is  raised  in  this  proceeding  as  to  the  right  of  the 
banks  to  pay  the  checks,  and  no  evidence  was  introduced  to  show 
whether  the  banks  had  notice  of  the  death  of  the  testator  at  the  time 
the  checks  were  presented  for  payment.  In  the  absence  of  objections 
by  the  legatees,  it  will  be  presumed  that  the  executor's  failure  to  pro- 
ceed against  the  banks  was  due  to  the  fact  that  the  banks  had  no  knowl- 
edge of  the  death  of  the  testator  at  the  time  the  checks  were  paid, 
in  which  case  no  recovery  could  be  had  against  them.  Glennan  v. 
Rochester  Trust  Co.,  209  N.  Y.  12,  102  N.  E.  537,  52  L.  R.  A.  (N.  S.) 
302.  The  giving  of  a  check  does  not  operate  to  transfer  the  amount 
therein  mentioned  from  the  depositor  to  the  holder  of  ^he  check  until 
it  has  been  accepted  by  the  bank.  iEtna  Nat.  Bank  v.  Fourth  Nat. 
Bank,  46  N.  Y.  87,  7  Am.  Rep.  314;  Attorney  General  v.  Continental 
Life  Ins.  Co.,  71  N.  Y.  325,  27  Am.  Rep.  55 ;  Risley  v.  Phoenix  Bank, 
83  N.  Y.  318,  38  Am.  Rep.  421.  As  the  checks  were  not  presented  to 
the  banks  by  Mary  E.  Joyce  until  after  the  death  of  the  testator,  there 
was  no  acceptance  of  the  checks  during  his  life  and  therefore  no  valid 
assignment  of  the  funds  represented  by  them. 

[3,  4]  But  while  the  banks,  in  the  absence  of  notice  of  the  death  of 
the  testator,  would  be  protected  in  making  payments  to  Mary  E.  Joyce 
as  holder  and  payee  of  the  checks,  her  authority  to  draw  the  money 
was  revoked  by  the  death  of  the  testator.  Fordred  v.  Seamen's  Sav. 
Bank,  10  Abb.  Prac.  (N.  S*.)  425;  Long  v.  Thayer,  150  U.  S.  520,  14 
Sup.  Ct.  189,  37  L.  Ed.  1167.  She  therefore  had  no  authority  to  draw 
the  money  after  the  death  of  the  testator;  it  constituted  a  part  of  tes- 
tator's estate,  and  the  fact  that  the  banks  paid  it  to  Mary  E.  Joyce  did 
not  confer  upon  her  any  right  to  its  possession.  If  she  had  not  cashed 
the  checks,  but  had  filed  a  claim  against  the  estate  for  the  amoimt 
represented  by  them,  she  would  be  entitled  to  recover,  unless  the  exec- 
utor could  show  that  they  were  not  given  for  a  valuable  consideration. 
But  in  the  proceeding  before  the  referee  she  not  only  failed  to  put  the 
checks  in  evidence,  but  she  refused  to  admit  that  the  checks  were  drawn 
by  the  testator  or  that  they  were  paid  to  her.  The  evidence  submit- 
ted by  the  objecting  legatees  was,  in  my  opinion,  sufficient  to  show  that 
the  checks  bore  the  signature  of  the  testator  and  that  they  were  in- 
dorsed by  Mary  E.  Joyce,  the  claimant,  and  paid  to  her ;  that  the  testa- 
tor had  on  deposit  with  the  Harlem  Savings  Bank  at  the  time  of  his 
death  more  than  $200  and  with  Clark  Bros,  more  than  $300;  and  that 
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subsequent  to  his  death  the  sums  of  $200  and  $300  respectively  were 
paid  by  the  banks  to  Mary  E.  Joyce  as  the  holder  and  payee  of  certain 
chedcs  drawn  by  the  testator  prior  to  his  death.  This  proof  established 
their  prima  facie  case.  It  was  then  incumbent  upon  Mary  E.  Joyce  to 
put  the  checks  in  evidence  for  the  purpose  of  proving  her  counterclaim 
and  establishing  her  right  to  retain  the  $500  receiv^  from  the  banks. 
She,  however,  failed  to  do  this,  or  to  offer  any  proof  in  support  of  her 
claim.  She  therefore  failed  to  prove  her  counterclaim  against  the  es- 
tate, and  the  referee  was  correct  in  holding  that  the  executor  may  set 
off  the  legacy-of  $500  given  to  Mary  E.  Joyce  in  the  will  of  the  testator 
against  the  $500  received  by  her  from  the  banks  after  his  death. 

[51  Mary  E.  Joyce  filed  a  claim  against  the  estate  for  the  sum  of 
$1,650,  alleged  to  be  due  her  on  a  contract  with  the  testator  for  nurs- 
ing him  and  attending  on  him.  All  the  parties  interested  had  filed  a 
consent  that  the  surrogate  may  pass  upon  this  claim. 

The  testator  was  sick  for  about  a  year  prior  to  his  death,  although 
he  was  not  confined  to  his  bed  until  about  two  weeks  before  he  died. 
Mary  E.  Joyce,  the  claimant,  was  his  niece,  and  he  lived  in  her  house 
and  paid  her  $8.25  per  week  for  room  and  board.  A  daughter-in-law 
of  the  claimant  testified  to  a  conversation  between  the  claimant  and 
the  testator  in  which  he  is  alleged  to  have  said  that  he  would  pay  Mary 
E.  Joyce,  the  claimant,  $25  a  week  for  nursing  and  caring  for  him. 
This  testimony  was  not  corroborated.  The  provision  in  the  testator's 
will  which  provides  for  the  bequest  to  Mary  E.  Joyce  reads  as  follows : 

"I  hereby  bequeath  to  my  beloved  niece,  Mary  B.  Joyce,  the  sum  of  $900  for 
her  faithful  attention  to  me  during  my  Ulness." 

This  is  some  evidence  of  an  intention  on  the  part  of  the  testator  to 
compensate  Mary  E.  Joyce  for  the  care  and  attention  which  she  be- 
stowed upon  him  by  giving  her  a  legacy  of  $500.  I  agree  with  the 
learned  referee  that  the  claimant  has  not  proved  her  case  by  that  pre- 
ponderance of  evidence  which  the  law  requires  when  claims  based  upon 
a  parol  contract  with  the  decedent  are  sought  to  be  enforced  against 
his  estate.  Rosseau  v.  Rouss,  180  N.  Y.  116,  72  N.  E.  916;  Roberge 
V.  Bonner,  185  N.  Y.  265,  77  N.  E.  1023;  Holt  v.  Tuite,  188  N.  Y.  17, 
80N.  E.  364. 

The  learned  referee's  conclusion  of  law  No.  1  should  read  as  follows : 
That  the  legacy  of  $500  given  by  the  testator  to  Mary  E.  Joyce  should 
be  set  oflF  against  the  $500  obtained  by  her  on  his  checks  after  his  death. 

As  modified,  the  referee's  report  is  confirmed.  Settle  decree  and 
tax  costs  on  notice. 
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(89  Misc.  Rep.  63) 

In  re  LYNCH  et  aL 

(Surrogate's  Court,  Kings  County.    January,  1915.) 

Wills  ^=»497 — Constbuction — Bequests — Pboceeds  of  Sale. 

The  third  paragraph  of  a  will  gave  a  life  estate  in  a  house  and  grounds^ 
and  provided  that,  on  an  event  which  has  since  happened,  such  property 
should  become  a  part  of  the  residuary  estate.  The  sixth  pargraph  pro- 
vided that  in  case  of  the  remarriage  or  death  of  testator's  wife,  or  aban- 
donment of  the  premises  by  her  as  a  residence,  the  executors  and  trus- 
tees should  sell  same  and  divide  the  proceeds  equally  ainong  testator's 
then  surviving  children.  The  residue  of  the  estate  was  given  to  testator's 
five  children  absolutely.  After  testator's  death  two  of  such  children  died, 
each  leaving  four  children  as  their  cmly  heirs,  respectively.  The  trus- 
tees sold  the  house  and  grounds  as  authorized.  Held  that,  either  as  grand- 
children, embraced  within  the  word  "children,"  In  the  sixth  paragraph, 
or  as  heirs  of  a  parent  dying  seised  of  one-fifth  part  of  the  premises,  the 
children  of  the  deceased  children  of  testator,  respectively,  were  entitled 
to  one-fifth  of  the  proceeds  of  the  sale. 

[Ed.  Note.— For  other  cases,  see  WUls,  Cent.  Dig.  §§  1080-1086;  Dec. 
Dig.  <g=»497.] 

Proceeding  on  the  petition  of  Annie  E.  Lynch  and  Nellie  Farrell  for 
judicial  settlement  of  their  account  as  trustees  of  Martin  Byrne,  de- 
ceased.   Decreed  according  to  opinion, 

Henry  E.  Heistad,  of  Brooklyn,  for  Nellie  Farrell,  one  of  account- 
ing trustees. 

Wm.  Seward  Shanahan,  of  Brooklyn,  for  Rose  Cramer,  objector. 

Rudd,  Wood  &  Molloy,  of  New  York  City,  for  children  of  Mary 
Cloonan,  deceased. 

KETCHAM,  S.  Upon  the  sale  of  premises,  pursuant  to  a  power 
contained  in  the  will  under  which  this  account  is  made,  the  question 
arises  as  to  whether  the  children  of  a  deceased  son  and  daughter  of 
the  testator  are  entitled  to  the  share  which  their  parent  would  have 
taken,  if  living. 

In  the  third  paragraph  of  the  will  there  is  a  gift  of  a  certain  dwell- 
ing house  and  grounds  to  the  wife  for  life,  but  determinable,  upon  an 
event  which  has  occurred ;  and  the  paragraph  provides  that  upon  the 
happening  of  the  event  "the  said  house  and  grounds  shall  revert  to  and 
become  a  part  of  my  residuary  estate."  Later  provisions  of  the  same 
will  are  as  follows : 

"Sixth.  In  case  of  the  remarriage  or  the  death  of  my  said  wife  or  in  case 
she  should  abandon  the  borough  of  Brooklyn  aforesaid  as  her  place  of  resi- 
dence, I  authorize  and  direct  my  trustees  aforesaid  to  sell  for  cash  only  the 
premises  of  which  I  have,  in  the  third  item  of  this  will,  given  her  the  use 
and  occupation,  and  divide  the  proceeds  of  such  sale  equally  among  my  then 
surviving  children. 

"Seventh.  All  the  rest,  residue  and  remainder  of  my  estate,  real  and  per- 
sonal, I  give,  devise  and  bequeath  to  my  children,  Daniel  J.  Byrne,  Annie  E. 
Lynch,  wife  of  John  Lynch,  M&iy  Cloonan,  wife  of  William  Cloonan,  Nelly 
I^irrell,  wife  of  John  Farrell,  and  Rose  Cramer,  wife  of  John  Cramer,  share 
and  share  alike,  to  have  to  hold  the  same  to  them,  their  heirs  and  assigns 
forever." 

^5»For  oUier  cases  see  same  topic  A  KBT-NUMBBR  in  aU  Key-Numbered  Digests  4k  Indexes 
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The  trustees  have  sold  the  house  and  grounds,  pursuant  to  the  power 
contained  in  the  sixth  paragraph  of  the  will,  and  are  now  accounting 
for  the  proceeds.  Since  the  death  of  the  testator,  his  children,  Danid 
J.  Bryne  and  Mary  Cloonan,  named  in  the  seventh  paragraph,  have 
died,  each  leaving  four  children  surviving,  their  only  heirs  at  law,  re- 
spectively. 

It  is  claimed  in  behalf  of  the  children  of  the  testator's  son  and  daugh- 
ter, deceased,  that  they  are  entitled  to  such  part  of  the  proceeds  of 
the  sale  as  their  parent  would  have  taken,  if  living.  Against  this  it  is 
insisted  that  the  word  "children,"  in  the  sixth  paragraph,  cannot  mean 
"granddiildren,"  and  that  the  direction  for  the  division  of  the  proceeds 
of  a  sale  to  be  made  under  the  power  contained  in  that  paragraph  re- 
quires a  division  from  which  the  children  of  the  deceased  children  of 
the  testator  shall  be  excluded.  If  this  view  be  accepted,  there  results  an 
irreconcilable  repugnancy  between  the  sixth  and  seventh  paragraphs. 
Both  cannot  prevail,  and  the  rare  case  will  arise  in  which  the  earlier 
paragraph  must  be  sacrificed,  so  far  as  its  provisions  are  clearly  incon- 
sistent with  later  provisions  in  the  will.  Van  Nostrand  v.  Moore,  52 
N.  Y.  12;  Kurtz  v.  Wiechmann,  75  App.  Div.  26,  71  N.  Y.  Supp.  964; 
Matter  of  Randall,  77  Misc.  Rep.  41,  137  N.  Y.  Supp.  319. 

The  unquestioned  effect  of  the  devise  in  the  seventh  paragraph  is 
that  each  devisee  therein  named  took  an  estate  in  the  premises  men- 
tioned in  the  sixth  paragraph  which  vested  upon  the  death  of  the  tes- 
tator. If  the  proceeds  should  be  given  only  to  children,  then  the  vested 
estate  of  which  the  deceased  children  of  the  testator  died  seised  would 
be  defeated.  If  the  estate  so  given  to  the  children  of  the  testator  who 
died  shall  be  assured,  then  the  division  among  the  children  of  the  testa- 
tor will  become  impossible.  Hence,  if  the  text  of  the  sixth  paragraph, 
standing  alone,  limits  the  division  to  children  of  the  testator's  body,  it 
must  be  disregarded,  and  the  devise  in  the  following  paragraph  must 
be  given  its  full  meaning. 

If  the  word  "children,"  in  the  sixth  paragraph,  may  be  construed 
to  include  grandchildren  whose  parent  has  died  since  the  testator's 
death,  then  the  grandchildren  would  take  per  stirpes  the  share  their 
parent  would  have  taken  if  living  (Matter  of  Farmers'  Loan  &  Trust 
Co.,  213  N.  Y.  168,  107  N.  E.  340),  and  the  same  result  will  be  reached. 
Where  either  one  of  two  processes  inevitably  comes  to  the  same  end, 
it  is  not  profitable  to  make  choice  between  them.  Either  as  grandchil- 
dren, embraced  within  the  word  "children"  in  the  sixth  paragraph,  or 
as  the  heirs  of  a  parent  who  died  seised  of  a  one-fifth  part  of  tiie  prem- 
ises in  question,  the  children  of  the  deceased  son  and  (>f  the  deceased 
daughter,  respectively,  are  entitled  to  one-fifth  of  the  proceeds  of  the 
sale. 

Decreed  accordingly. 
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Tn  re  BELDBN'S  ESTATE. 

(Surrogates'  Court,  New  York  County.    April  9,  1W5.) 

xaxncuTOBS  AND  Administbatobs  ^=s>283 — Claims  Against  Bstatb— Proceed* 

INGS  AND  DETEBiaNATION. 

A  proceeding  under  Code  Civ.  Proc.  §  2687,  to  compel  payment  of  a 
claim  derived  from  a  Judgment  creditor  of  deceased  insolvent,  in  which 
numerous  creditors  appeared  and  there  was  a  contest  as  to  priorities, 
win  be  dismissed  without  prejudice,  where  an  accounting  of  the  estate 
was  pending,  in  which  all  the  interested  parties  were  before  the  court,  and 
in  which,  under  section  272S,  a  supplemental  citation  might  issue  to  all 
parties  interested,  and  in  which  if  it  appeared  that  there  was  a  surplus 
for  distribution,  their  rights  might  be  finally  and  conclusively  adjudicated. 

[Ed.  Note. — For  other  cases,  see  Executors  and  Administrators,  Cent 
Dig.  §§  1120-1131;   Dec.  Dig.  <$=»283.] 

In  the  matter  of  the  estate  of  Henry  Belden.  Proceeding  to  compel 
payment  of  a  claim  derived  through  a  judgment  creditor  of  deceased. 
EHsmissed. ' 

Brush  &  Crawford,  of  New  York  City  Qohn  J.  Crawford,  of  New 
York  City,  of  counsi^),  for  petitioner. 

Charles  L.  Craig,  of  New  York  City,  for  administrator. 

Henry  W.  Eaton,  of  New  York  City  (Earl  A.  Darr,  of  New  York 
City,  of  counsel),  for  claimants  Phillips  &  Avery. 

Murtha  &.  Hanson,  of  New  York  City,  for  Marion  Hansen. 

Charles  W.  Leeman,  of  Brooklyn,  for  Florian  Groshean's  execu- 
tors. 

FOWLER,  S.  This  proceeding  to  compel  payment  of  a  claim  was 
instituted  on  the  petition  of  a  person  who  claims  an  interest  through 
a  judgment  creditor  of  the  decedent,  and  is  governed  by  section  2687, 
C.  C.  P. 

It  is  conceded  that  there  are  not  sufficient  funds  in  the  estate  to  pay 
all  the  debts.  Many  creditors  have  appeared  in  this  proceeding,  and 
there  is  a  contest  as  to  priority  between  some  of  the  judgment  cred- 
itors. I  am  of  opinion  that  these  questions  can  only  be  properly  de- 
cided in  an  accounting  proceeding,  in  which  all  parties  interested  are 
before  the  court,  rather  than  in  a  proceeding  where  only  some  of  the 
creditors  and  none  of  the  legatees  are  parties. 

There  is  now  pending  in  this  court  an  accounting  proceeding  in  this 
estate.  If  it  appears  in  the  pending  accounting  proceeding  "that  there 
is  a  surplus  attributable  to  creditors  or  persons  interested"  (section 
2728,  C.  C.  P.),  a  supplemental  citation  may  issue  to  all  parties  inter- 
ested in  the  estate  for  a  final  and  conclusive  adjudication  concerning 
the  rights  of  every  one  interested  in  the  estate.  Such  a  final  decree 
would  necessarily  dispose  of  the  very  questions  raised  in  this  proceed- 
ing. 

I  will  therefore  dismiss  the  petition,  without  prejudice,  however,  to 
the  enforcement  of  any  rights  of  the  petitioner  in  any  other  proceeding 
or  action, 

^=:>Por  other  cases  see  same  topie  ft  KBT-NUMBER  in  all  Key-Numbered  Dlseeu  4b  Indexee 
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(89  Misc.  Rep.  110) 

In  re  PANCOAST'S  BBTATHI. 

(Surrogate's  Court,  New  York  County.    January  18,  1915.) 

Taxation  ^=:»384— Transfer  Tax— Sufficibnot  of  Bvidbng*— Valuation  or 
Stock. 

Evidence  on  an  executor's  appeal  from  tbe  appraiser's  valuation  of  cer- 
tain shares  of  stock  belonging  to  tbe  estate  held  to  sustain  the  apprais- 
er's valuation  of  $125  a  share. 

[Ed.  Note.— For  other  cases,  see  Taxation,  Cent  Dig.  H  620,  621,  635; 
Dec.  Dig.  <e=»384.] 

In  the  matter  of  the  estate  of  Richard  Pancoast.  From  the  finding 
of  the  appraiser  as  to  the  value  of  certain  shares  of  stock  belonging  to 
the  estate,  the  executor  appeals.    Order  fixing  tax  affirmed. 

J.  S.  &  H.  A.  Wise,  of  New  York  City  Qohn  S.  Wise,  Jr.,  of  New 
York  City,  of  counsel),  for  executor. 

Edward  F.  Boyle,  of  New  York  City  (Ellwood  M.  Rabenold,  of  New 
York  City,  of  counsel),  for  state  comptroller. 

FOWLER,  S.  This  appeal  by  the  executor  of  decedent's  estate 
brings  up  for  review  the  finding  of  the  appraiser  as  to  the  value  of 
the  shares  of  stock  in  the  Jersey  City  Gahvailizing  Company  held  by 
the  decedent  at  the  time  of  his  death.  It  is  conceded  by  the  executor 
that  the  statement  of  assets  and  liabilities  of  the  company  which  is 
attached  to  the  appraiser's  report  is  a  correct  transcript  from  the  books 
of  the  company.  If  the  valuations  contained  in  this  statement  were 
correct,  the  book  value  of  the  stock  would  be  about  $186  a  share.  The 
president  of  the  company  testified,  however,  that  the  value  of  the  as- 
sets as  entered  on  the  books  of  the  company  was  not  correct,  that  these 
values  were  25  to  50  per  cent,  higher  than  the  actual  values,  and  that 
they  were  retained  on  the  books  for  the  purpose  of  assisting  the  com- 
pany in  obtaining  credit.  When  the  corporation  wishes  to  obtain  cred- 
it, it  refers  to  its  books,  which  show  net  assets  of  $149,022,  or  a  value  of 
$186  a  share.  When  the  state  attempts  to  assess  a  tax  upon  the  in- 
terest of  a  stockholder  in  the  company,  the  president  of  the  company 
testifies  that  the  actual  value  of  the  assets  is  about  SO  per  cent,  of  the 
book  value,  and  that  the  value  of  the  stock  is  only  about  $50  a  share. 
I  regret  to  say  that  in  law  little  credence  can  be  given  to  the  evidence 
of  persons  who  make  such  admissions  of  deliberate  misrepresentation. 
There  may  be  extenuating  facts  not  presented  of  record.  It  is  diffi- 
cult for  the  surrogate  to  reconcile  the  conflicting  statements  of  value, 
and  therefore  it  is  practically  impossible  to  arrive  at  a  valuation  that 
is  more  than  approximately  correct.  The  testimony  in  regard  to  al- 
leged sales  of  stock  is  not  conclusive,  as  such  sales  were  not  made  in 
the  open  market,  and  the  price  at  which  the  sales  were  made  five  years 
after  the  date  of  decedent's  death  cannot  be  taken  into  consideration  in 
a  proceeding  to  ascertain  their  value  at  the  date  of  his  death.  I  can- 
not, therefore,  find  from  the  evidence  in  this  matter  that  the  appraiser's 
valuation  of  $125  a  share  is  excessive. 

The  order  fixing  tax  will  be  affirmed. 

4tss>For  other  cases  see  same  topic  A  KB7-NUMBER  In  all  Kejr-Numbered  Digests  4b  Indexes 

Digitized  by  VjOOQ  iC 


Sur.  Ct.)  IN  RE  steineb's  will  725 

<89  MiBC.  Rep.  66) 

In  re  STEINEE'S  WILL. 

(Surrogate's  Court,  New  York  County*    January,  1915w) 

WiLLB  ^=>191 — Cancellamon— Marriage  of  Testator. 

A  will  reciting  that  it  is  to  be  regarded  as  canceled  the  day  testator  en- 
ters matrimony  is  not  effeetually  ''canceled.*'  within  Decedent  Estate  Law 
(Ckmsid.  Laws,  c.  13)  §  34,  providing  the  method  for  cancellation  of  wills 
by  marriage. 

[Ed.  Note.— For  other  cases,  see  WUls,  Cent  Dig,  {§  469-478;  Dec.  Dig. 
«=>191.] 

Contested  probate  of  the  will  of  Robert  J.  Steiner,  deceased.    Pro- 
bate decreed. 

Jay  C.  Guggenheimer,  of  New  York  City,  for  proponent. 
Breed,  Abbott  &  Morgan,  of  New  York  City,  for  contestant 
Arthur  L.  Strasser,  of  New  York  City,  for  Franz  and  Willy  Steiner. 

COHALAN,  S.  Robert  J.  Steiner  drafted  his  own  will  and  exe- 
cuted it  September  16,  1913.  The  beneficiaries  are  his  two  brothers 
and  certain  of  his  friends.  When  the  paper  was  executed  the  -testa- 
tor was  evidently  contemplating  matrimony  with  the  young  woman 
whom  he  subsequently  married  January  17,  1914.  The  testator  died 
April  13,  1914,  without  executing  any  other  testamentary  instrument. 
No  issue  survived  him.  In  the  instrument  propounded  for  probate  is 
the  following  provision: 

"This  wHI  to  be  regarded  as  canceled  the  day  I  will  enter  matrimony." 

The  widow  of  the  deceased  contests  the  validity  of  the  will  upon 
the  sole  ground  that  it  became  void  by  the  performance  of  the  condi- 
tion upon  which  the  cancellation  or  revocation  of  the  instrument  was 
made  dependent.  There  can  be  no  doubt  that  upon  its  execution  the 
paper  propotmded  became  a  lawful  disposition  of  the  testator's  prop- 
erty to  take  effect  at  his  death,  provided  he  died  unmarried  without 
making  another  will  or  revoking  the  will  already  made.  If  the  testator 
had  died  between  the  time  of  the  execution  of  the  instrument  and  his 
marriage,  the  instrument  undoubtedly  would  have  been  effective,  as 
a  will,  without  the  happening  of  any  other  condition  or  contingency. 
Therefore  the  paper  offered  for  probate  is  not  a  contingent  or  condi- 
tional will. 

The  will,  once  duly  executed,  could  only  be  canceled  or  revoked  in 
the  manner  provided  by  statute.  The  statute  (Decedent  Estate  Law,  § 
34)  provides  that : 

"No  wUl  in  writing,  except  in  the  cases  hereinafter  mentioned,  nor  any  part 
thereof,  shall  be  revoked,  or  altered,  otherwise  than  by  some  other  wiU  in 
writing,  or  some  other  writing  of  the  testator,  declaring  snch  revocation  or  al- 
teration, and  executed  with  the  same  formalities  with  which  the  will  itself 
was  required  by  law  to  be  executed,  or  unless  snch  will  be  burnt,  torn,  can- 
(•eled,  obliterated  or  destroyed,  with  the  intent  and  for  the  purpose  of  re- 
voking the  same,  by  the  testator  himself,  or  by  another  person  in  his  pres- 
ence, by  his  direction  and  consent ;  and  when  so  done  by  another  person,  the 
direction  and  consent  of  the  testator,  and  the  fact  of  such  injury  or  destruc- 
tion, shall  be  proved  by  at  least  two  witnesses." 
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This  will  was  not  effectively  "canceled,"  because  the  intended  can- 
cellation was  not  done  in  the  particular  manner  prescribed  by  the 
above  statute.  If  the  attempted  cancellation  be  considered  a  revo- 
cation, the  statute  again  stands  in  the  way,  because  it  is  specifically 
provided  therein  that  a  will  can  be  revoked  only  by  "some  other  wiir* 
or  by  "some  other  writing"  of  the  testator  "executed  with  the  samei 
formalities  with  which  the  will  itself  was  required  by  law  to  be  exe- 
cuted." 

It  is  earnestly  contended  by  the  contestant  that  the  testamentary  act 
of  the  testator  should  be  given  the  same  legal  effect  as  though  he  had 
said :  "If  I  die  unmarried,  this  shall  be  my  will."  A  sufficient  answer 
to  this  contention  is  the  fact  that  the  provisions  of  the  will  itself  and 
the  testimony  show  that  the  testator  did  not  make  a  conditional  or  con- 
tingent will.  Assuming  that  the  testator  believed  that  his  marriage  had 
revoked  or  canceled  his  will,  and  that  it  was  his  desire  to  provide  for  his 
wife  in  another  will  or  to  leave  her  provided  for  by  his  dying  intestate, 
such  intention  would  have  no  more  effect  in  law  than  that  of  a  testa- 
tor who  had  drawn  his  own  will  in  disregard  of  the  statute  of  wills. 
In  either  case  it  is  well  settled  that  it  is  the  intent  of  the  Legislature, 
and  not  the  intent  of  the  testator,  which  must  prevail.  There  is  the 
same  necessity  in  both  cases  for  a  substantial  compliance  with  the  stat- 
utes. 

I  am  therefore  constrained  to  admit  to  probate  the  instrument  offer- 
ed as  the  last  will  and  testament  of  the  deceased.  Submit  decision  and 
decree,  and  tax  costs  on  notice. 

Probate  decreed. 


In  re  FREIJE'S  ESTATE. 
(Surrogate's  Court,  New  York  County.    April  9,  .1916.) 

E*XECUT0R8  AND  ADMINISTRATORS  ^=»471 — SETTLEMENT  OF  ACCOUNT— ••CREDI- 
TORS OF  Decedent's  EarrATB"— Statute. 

Under  Code  Civ.  Proc.  §  2768,  subd.  3,  defining  "creditois  of  a  dece- 
dent's estate*'  as  including  every  person  having  a  claim  or  demand  upon 
which  a  judgment  for  a  sum  of  money  could  be  recovered,  and  under 
Code  Civ.  Proc.  f  449,  providing  that  every  action  must  be  prosecuted  In 
the  name  of  the  real  party  in  interest,  where  creditors  of  a  decedent  did 
not  present  their  claims,  but  assigned  them  to  another  person  before  the 
account  of  the  administratrix  was  filed,  they  were  not  such  creditors  of 
the  estate  as  must  be  cited  to  attend  the  judicial  settlement  of  the  ac- 
count of  the  administratrix,  under  Code  Civ.  Proc.  §  2730,  providing  tHat 
upon  the  judicial  settlement  of  such  account  all  creditors  or  persons  claim- 
ing to  be  creditors  must  be  cited,  except  such  as  by  vouchers  filed  wiUi 
the  account  appear  to  have  been  paid. 

[Ed.  Note. — For  other  cases,  see  Executors  and  Administrators,  Cent. 
Dig.  S§  201&-2024;    Dec.  Dig.  <©=>471.1 

Proceedings  upon  the  settlement  of  a  decree  presented  by  the  ad- 
ministratrix of  the  estate  of  Kalil  Freije.    Decree  signed. 

Adolphus  D.  Pape,  of  New  York  City,  for  petitioner. 
Strouse  &  Strauss,  of  New  York  City,  for  M.  &  C.  Mayer. 
Warren  C.  Fielding,  of  New  York  City,  special  guardian. 
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FOWLER,  S.  The  question  which  arises  upon  the  settlement  of 
the  decree  presented  by  the  administratrix  is  whether  creditors  who  did 
not  present  their  claims  for  admission  or  rejection,  but  who  assigned 
them  to  another  person  before  the  account  of  the  administratrix  was 
filed,  should  be  cited  to  attend  the  settlement  of  the  account.  Section 
2730,  C.  C.  P.,  provides  that  upon  the  judicial  settlement  of  the  account 
of  an  executor  or  administrator  all  creditors  or  persons  claiming  to 
be  creditors  of  the  decedent,  except  such  as  by  vouchers  filed  with  the 
account  appear  to  have  been  paid,  must  be  cited.  Subdivision  3  of 
section  2768,  C.  C.  P.,  defines  "creditor''  as  including  every  person 
having  a  claim  or  demand  upon  which  a  judgment  for  a  sum  of  money 
could  be  recovered  in  an  action.  A  person  who  has  assigned  his  claim 
against  a  decedent  cannot  after  such  assignment  recover  judgment 
upon  the  claim,  as  an  action  upon  such  claim  could  only  be  brought 
in  the  name  of  the  real  party  in  interest,  namely,  the  assignee.  Section 
449,  C.  C.  P. 

Therefore  the  assignor  of  such  a  claim  is  not  a  creditor  of  the  estate 
and  need  not  be  cited  to  attend  the  judicial  settlement  of  the  account  of 
the  legal  representative  of  the  decedent  Costs  taxed  and  decree 
signed 


In  re  ADAMS'  ESTATE. 

(Surrogate's  Court,  New  York  County.    April  10,  1915.) 

WrLLS  <g=»754 — Constbuction—Specific  Bequest— Shares  of  Stock. 

Where  testatrix,  by  wUl  executed  when  she  owned  166  shares  of  min- 
ing stock  and  33  shares  of  stock  in  a  cattle  company,  devised  It  In  trust 
to  two  legatees,  the  shares  of  the  cattle  company  were  afterwards  ex- 
changed for  shares  of  tibe  mining  company,  and  the  mining  company  in 
the  lifetime  of  testatrix. declared  stock  diyidends,  distributing  an  accumu- 
lated surplus,  so  that  testatrix  received  472  shares  in  dividends  and  at 
her  death  owned  654  shares  of  the  mining  stock,  there  was  a  specific  be- 
quest of  the  166  shares  as  of  the  time  the  will  was  executed,  and  the 
legatees  were  entitled  to  all  the  shares  held  by  testatrix  at  her  death. 

[Ed.  Note.^Por  other  cases,  see  Wills,  Cent  Dig.  §§  1945,  1946;  Dec. 
Dig.  «S=>754.] 

In  the  matter  of  the  estate  of  Margaret  M.  Adams.  Petition  by  ex- 
ecutors filing  their  accoimt  for  the  construction  of  a  clause  of  the  will. 
Will  construed,  and  decree  to  be  submitted. 

WiUiam  R.  Brinckerhoff,  of  New  York  City,  for  petitioners. 
Steele  &  Otis,  of  New  York  City  (Harold  Otis,  of  New  York  City, 
of  counsel),  for  Rosalie  Fanshawe  and  Margaret  M.  Clarke. 
Frank  B.  Washburn,  of  New  York  City,  special  guardian. 

FOWLER,  S.  The  executors  of  decedent's  estate  have  filed  their  ac- 
count, and  they  ask  the  court  to  construe  a  certain  clause  of  the  will 
so  that  proper  distribution  of  the  estate  may  be  made  among  the  lega- 
tees. 

After  appointing  her  son  to  succeed  her  as  trustee  of  a  trust  fund 
created  by  the  will  of  her  mother  for  the  benefit  of  Rosalie  Fanshawe 
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and  Margaret  McGregor  Clarke,  and  directing  that  he  pay  the  income 
to  them  in  equal  shares,  the  testatrix  provided : 

"To  this  I  wish  added  my  one  hundred  and  sdxty-slx  shares  of  'St  Ja  lead 
Mining  Company'  and  thirty-three  shares  of  'Oattle  Go.'  to  make  up  to  them 
the  money  their  father  borrowed  from  their  grandmother  which  they  would 
have  had,  and  to  keep  my  promise  to  their  grandmother  that  they  should  not 
lose  anything." 

The  will  was  executed  on  November  26,  1900.  At  that  time  the  tes- 
tatrix was  the  owner  of  166  shares  of  stock  of  the  St.  Joseph  Lead 
Mining  Company  and  33  shares  of  stock  of  the  Bonne  Terre  Farming 
&  Cattle  Company.  Subsequently  there  was  a  reorganization  of  these 
companies,  and  the  testatrix  received  16  shares  of  stock  of  the  St. 
Joseph  Lead  Mining  Company  in  exchange  for  her  33  shares  of  stock 
in  the  Bonne  Terre  Farming  &  Cattle  Company.  After  the  execution  of 
the  will,  and  prior  to  the  date  of  decedent's  death,  the  St.  Joseph  Lead 
Mining  Company  declared  stock  dividends  so  as  to  provide  for  the  dis- 
tribution among  its  stockholders  of  the  surplus  which  had  been  accumu- 
lated by  the  company.  The  testatrix,  because  of  her  ownerdiip  of  the 
original  166  shares  of  stock,  received  472  shares  in  stock  dividends,  so 
that  at  the  time  of  her  death  in  1913  she  owned  654  shares  of  stock  of 
the  St  Joseph  Lead  Mining  Company. 

The  question  propounded  by  the  executors  on  this  accounting  is 
whether  the  654  shares  of  stock  of  the  St.  Joseph  Lead  Mining  Com- 
pany owned  by  die  testatrix  at  the  time  of  her  death  pass  under  the 
clause  of  the  will  above  quoted,  or  whether  that  clause  disposes  of  only 
166  shares,  and  that  the  remaining  472  shares  go  to  the  legatees  men- 
tioned in  the  residuary  clause  of  the  will. 

The  bequest  of  "my  one  hundred  and  sixty-six  shares  of  St.  Jo. 
Lead  Mining  Company"  is  a  specific  bequest,  because  the  testatrix  re- 
fers to  particular  property  and  describes  its  nature  and  quantity.  Wal- 
ton V.  Walton,  7  Johns.  Ch.  258,  11  Am.  Dec.  456;  Crawford  v.  Mc- 
Carthy, 159  N.  Y.  519,  54  N.  E.  277.  In  the  case  of  specific  legacies  the 
will  speaks  as  of  the  date  of  its  execution.  Matter  of  Delaney,  133 
App.  Div.  409,  117  N.  Y.  Supp.  838,  affirmed,  196  N.  Y.  530,  89  N.  E. 
lOSfe.  The  bequest  of  the  166  shares  of  the  St.  Joseph  Lead  Mining 
Company  stock  being  a  specific  bequest,  the  will  must  be  construed  in  its 
relation  to  that  bequest  as  of  the  date  of  its  execution.  It  was  evidently 
her  intention  to  give  to  the  persons  mentioned  in  the  clause  above  quoted 
the  shares  of  stock  which  she  owned  in  the  St.  Joseph  Lead  Mining 
Company  at  the  time  of  the  execution  of  the  will,  and  that  that  legacy 
was  intended  as  compensation  for  the  money  which  their  father  had 
borrowed  from  their  grandmother,  and  which  would  have  been  be- 
queathed by  their  grandmother  to  them,  if  it  had  not  been  so  bor- 
rowed. 

At  the  time  the  will  was  executed  the  St.  Joseph  Lead  Mining  Com- 
pany had  accumulated  a  large  surplus.  This  surplus  was  reflected  in 
the  market  value  of  the  stock,  and  it  constituted  a  substantial  part  of 
its  intrinsic  value.  Subsequently,  when  this  surplus  was  distributed  to 
the  stockholders  in  the  form  of  stock  dividends,  the  intrinsic  value  of 
the  original  shares  of  stock  was  diminished,  but  the  value  of  the  ad  - 
ditional  shares  received  as  a  stock  dividend,  when  added  to  the  value  of 
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the  original  shares,  would  make  a  total  closely  approximating  the  value 
of  the  original  shares  before  the  declaration  of  the  dividends.  The  dec- 
laration of  a  stock  dividend  did  not  add  anything  to  the  intrinsic  value 
of  the  stock  of  the  company  upon  which  the  dividend  was  declared. 
It  was  merely  a  distribution  of  accumulated  surplus,  and  the  advan- 
tage to  the  stockholders  consisted  principally  in  the  fact  that  the 
increased  number  of  shares  of  stock  would  necessitate  the  annual  distri- 
bution of  surplus  in  the  form  of  dividends  instead  of  the  accumula- 
tion of  such  surplus  by  the  company.  The  166  shares  held  by  the  testa- 
trix at  the  time  she  executed  the  will  had,  because  of  the  surplus  ac- 
cumulated at  that  time,  a  potential  value  equal  to  the  actual  value  of  the 
638  shares  owned  by  her  at  the  time  of  her  death.  None  of  these  638 
shares  was  purchased  by  her  after  the  execution  of  her  will.  They 
all  resulted  from  the  distribution  of  the  surplus  accumulated  by  the 
company,  and  were  derived  from  the  original  ownership  of  the  166 
shares. 

The  decision  in  Brundage  v.  Brundage,  60  N.  Y.  544,  is  distinguish- 
able from  the  matter  under  consideration  in  the  important  particular 
that  the  bequest  considered  by  the  court  in  the  Brundage  Case  was  a 
general  bequest  and  not  a  specific  one.  I  have  had  occasion  to  consider 
a  similar  question  in  the  Matter  of  Leavitt,  86  Misc.  Rep.  609,  148  N. 
Y.  Supp.  758,  and  am  inclined  to  think  that  the  reasons  given  for  the 
conclusion  at  which  I  arrived  in  that  matter  apply  with  equal  force  and 
relevancy  to  the  matter  now  under  consideration. 

I  will  therefore  hold  that  the  bequest  of  166  shares  of  the  "St.  Jo. 
Lead  Mining  Company"  stock  and  33  shares  of  the  "Cattle  Company" 
was  a  specific  bequest,  and  that  the  legatees  to  whom  that  bequest  was 
made  are  entitled  to  the  654  shares  of  St.  Joseph  Lead  Mining  Com- 
pany stock  held  by  the  decedent  at  the  time  of  her  death. 

Submit  decree  in  accordance  with  this  decision. 


In  re  UCIGH'S  ESTATE. 

(Surrogate's  Court,  New  York  County.     April  9,  1915.) 

1.  Wills    ^=:»540 — Constbuotion— Intebssts    Bequeathed— Residuabt    Es- 
tate. 

A  will  provided  that  the  remainders  of  testatrix's  estate  should  be 
divided  between  her  two  living  sisters,  '*and  after  that"  among  the  *'liv- 
ing  children"  of  her  own  and  half  brothers  and  sisters,  except  the  children 
of  a  certain  brother,  who  had  already  been  provided  for.  Testatrix  was 
survived  by  her  two  sisters,  and  also  by  several  nephews  and  nieces.  One 
niece  and  one  nephew  predeceased  her,  each  leaving  issue  surviving. 
Held,  that  it  was  testatrix's  Intention  that  her  residuary  estate  should  be 
divided  into  two  parts,  and  the  income  paid  to  the  two  sisters  during  their 
lives,  the  bequest  to  them  being  as  tenants  in  common ;  that  on  the  death 
of  either  sister  the  share  left  her  should  be  divided  among  testatrix's 
nieces  and  nephews  living  at  testatrix's  death;  and  that,  hence,  the 
children  of  the  nephews  and  nieces  who  predeceased  testatrix  were  not 
entitled  to  any  part  of  the  residuary  estate. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent  Dig.  S§  1164,  1302-1309; 
Dec  Dig.  «s>540.] 
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2.  Wills    «=5>471 — Co nstbuction— Conflicting    Claitses— Reconciliation— 

Bequests. 

Bequests  will  not  be  sacrificed  for  apparent  inconsistency  in  the  pro- 
visions of  the  will,  where  it  is  possible  to  so  construe  such  provisions  as 
to  reconcile  the  apparently  conflicting  clauses. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent  Dig.  |  989;  Dec  Dig. 
<S=»471.] 

3.  Wills  ^=»540 — Constbuotion— Vesting  of  Interests— Time. 

Where  the  time  to  determine  the  rights  of  persons  to  take  as  survivors 
is  not  clearly  fixed  as  being  the  date  of  the  termination  of  the  particular 
estate,  it  will  be  presumed  to  be  the  date  of  testatrix's  death. 

[Ed.  Note.— For  other  cases,  see  WUls,  Cent  Dig.  §f  1164,  1302-1309; 
Dec.  Dig.  <g=>540.] 

In  the  matter  of  the  estate  of  Alice  Leigh.  The  Farmers'  Loan  & 
Trust  Company  filed  an  account  of  its  proceedings  as  executor,  and 
asked  for  construction  of  the  will.    Decision  according  to  opinion. 

Dawes,  Abbott  &  Chester,  of  New  York  City  (Hamilton  M.  Dawes, 
of  New  York  City,  of  counsel),  for  Mary  L.  Adams  and  others. 

Geller,  Rolston  &  Horan,  of  New  York  City,  for  executor. 

O'Flaherty,  Fulton  &  Byrd,  of  Richmond,  Va.,  for  Mrs.  J.  L.  Har- 
rison. 

Willis  B.  Smith,  of  Richmond,  Va.,  for  Mrs.  A.  C.  Old. 

Warren  Leslie,  of  New  York  City,  special  guardian. 

FOWLER,  S.  The  Farmers'  Loan  &  Trust  Company  has  filed  an 
account  of  its  proceedings  as  executor  of  the  last  will  and  testament  of 
the  testatrix  and  asks  the  court  to  construe  the  following  clause  of  her 
will: 

'*The  remainders  of  my  estate  between  my  two  living  sisters,  Julia  Leigh 
Harrison,  Tanstall,  Virginia,  and  Anne  Carter  Old,  Clayville,  Virginia,  and 
after  that  among  the  living  children  of  my  own  and  half  brothers  and  sisters, 
except  the  children  of  my  late  brother.  Chapman  Johnson  Leigh,  as  they  are 
already  provided  for." 

The  testatrix  was  survived  by  her  sisters,  Julia  Leigh  Harrison  and 
Anne  Carter  Old.  She  was  also  survived  by  a  large  number  of  nep- 
hews and  nieces.  Anne  C.  Wickman,  a  niece,  and  William  Old,  a 
nephew,  predeceased  the  testatrix,  and  each  of  them  left  issue  which 
survived  her. 

[1]  It  is  contended  on  behalf  of  the  sisters  of  testatrix  that  they 
are  entitled  absolutely  to  the  entire  residuary  estate,  while  the  nephews 
and  nieces  contend  that  the  said  sisters  are  only  entitled  to  a  life  estate 
in  the  residuary,  and  that  the  remainder  vested  in  them,  the  nephews 
and  nieces,  upon  the  death  of  the  testatrix.  The  children  of  Anne  C. 
Wickman  and  of  William  Old  contend  that  they  are  entitled  to  the  share 
which  their  respective  parents  would  have  taken  had  they  been  living 
at  the  date  of  death  of  the  testatrix. 

This  is  a  holographic  will.  It  is  inartistic  in  its  arrangement,  and 
the  language  is  not  so  clear  and  definite  as  to  preclude  considerable 
doubt  concerning  the  intention  of  the  testatrix.  It  is  evident  from  a 
consideration  of  the  entire  will  that  she  intended  that  her  sisters  should 

^=:9For  other  cases  see  same  topic  A  KET-NUMBBR  In  all  Key-Numbered  Dlffests  ft  Indexes 
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be  the  principal  beneficiaries  of  her  testamentary  bounty,  but  as  no  pro- 
vision was  made  for  the  nephews  and  nieces  of  the  testatrix  in  any 
part  of  the  will,  except  that  contained  in  the  clause  above  quoted,  it  is 
reasonable  to  assume  that  she  intended  by  the  language  of  that  clause 
to  bequeath  to  them  some  interest  in  her  estate.  The  use  of  the  words 
"and  after  that''  indicates  that  she  did  not  intend  to  give  the  residu- 
ary estate  absolutely  to  her  sisters.  If  she  had  intended  that 'her  resi- 
duary estate  should  be  divided  between  her  two  sisters,  and  that  each 
should  have  one-half  absolutely,  there  would  be  no  need  for  the  direc- 
tion to  make  distribution  among  the  children  of  her  brothers  and  sis- 
ters, because  there  would  be  nothing  to  divide  among  them. 

This  is  not  a  case  where  a  large  number  of  bequests  intervene  be- 
tween two  apparently  conflicting  bequests  under  drcmnstances  which 
might  give  rise  to  an  inference  that  the  testatrix  had  forgotten  or 
overlooked  the  disposition  of  the  property  by  a  prior  bequest.  Here 
the  bequests  of  the  residuary  estate  are  contained  in  one  sentence. 
In  the  first  clause  of  the  sentence  there  is  a  bequest  to  the  sisters ;  in 
the  second  there  is  a  bequest  to  the  living  children  of  the  brothers  and 
sisters  of  the  half  and  the  whole  blood  of  the  testatrix.  The  ambi- 
guity as  to  the  quantity  of  the  estate  which  she  intended  to  give  to  her 
sisters  arises  from  her  failure  to  expressly  define  or  describe  the  be- 
quest to  them.  There  is  an  absence  of  technical  limitation.  While  she 
did  not  use  words  which  would  clearly  indicate  that  she  intended  to 
limit  the  estate  of  her  sisters  to  the  terms  of  their  respective  lives,  it  is 
clear  that  she  intended  such  a  limitation  by  the  use  of  the  words  "and 
after  that  among  the  living  children,"  etc. 

[2]  A  bequest  of  any  part  of  the  residuary  estate  to  the  living  chil- 
dren of  her  brothers  and  sisters  would  be  inconsistent  with  an  absolute 
bequest  of  the  same  property  to  her  sisters.  But  the  bequests  will  not 
be  sacrificed  for  apparent  inconsistency  when  it  is  possible  to  construe 
the  provisions  of  the  will  in  such  a  manner  as  to  reconcile  the  appar- 
ently conflicting  clauses.  Goodwin  v.  Coddington,  154  N.  Y.  283, 48  N. 
E.  729;  Trask  v.  Sturges,  170  N.  Y.  482,  63  N.  E.  534;  Matter  of 
Griffin,  75  Misc.  Rep.  441,  135  N.  Y.  S'upp.  518;  Matter  of  Wagman, 
163  App.  Div.  127,  148  N.  Y.  Supp.  473. 

It  appears  to  me,  therefore,  that  it  was  the  intention  of  the  testatrix 
that  her  residuary  estate  should  be  divided  into  two  parts,  and  that  the 
income  from  one  of  these  parts  should  be  paid  to  each  of  her  sisters 
during  their  lives ;  that  the  bequest  was  to  them  as  tenants  in  common 
(Van  Brunt  v.  Van  Brunt,  111  N.  Y.  178,  19  N.  E.  60;  Mills  v.  Husson, 
140  N.  Y.  104,  35  N.  E.  422),  and  that  upon  the  death  of  either  of  the 
sisters  the  one-half  of  the  residuary  estate  held  for  her  benefit  should 
be  divided  among  the  nephews  and  nieces  of  the  testatrix  who  were 
living  at  the  time  of  her  death. 

[3]  It  is  a  well-established  rule  of  interpretation  that,  unless  the 
time  to  determine  the  right  of  persons  to  take  as  survivors  is  clearly 
fixed  as  the  date  of  the  termination  of  the  particular  estate,  it  will  be 
presumed  to  be  the  date  of  death  of  the  testatrix.  Matter  of  Geissler, 
72  App.  Div.  85,  76  N.  Y.  Supp.  100;  Embury  v.  Sheldon,  68  N.  Y. 
227;  Washbon  v.  Cope,  144  N.  Y.  287,  39  N.  E.  388.    The  testatrix 
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was  careful  to  indicate  the  children  of  her  brothers  and  sisters  who 
would  take  upon  the  termination  of  the  life  estate  given  to  her  sisters, 
namely,  those  who  were  living  at  the  time  of  her  death.  Her  use  of 
the  words  "living  children"  indicates  that  she  wished  to  exclude  from 
participation  in  her  estate  the  children  of  any  of  the  nephews  and  nieces 
who  had  predeceased  her.  Unless  so  construed,  those  words  would  be 
meaningless.  It  seems  to  me,  therefore,  that  the  children  of  the  neph- 
ews and  nieces  who  predeceased  the  testatrix  are  not  entitled  to  any 
part  of  the  residuary  estate  left  by  her. 

I  will  appoint  Peter  B.  Olney,  Esq.,  referee,  to  hear  and  determine 
the  claims  presented  by  May  Love  Landon  against  the  estate  and  which 
have  been  rejected  by  the  executor.  The  account  of  the  executor  does 
not  show  whether  the  claim  of  Dr.  Huddleston  has  been  admitted  or 
rejected.  If  it  has  been  rejected  by  the  executor,  it  will  be  determined 
by  the  referee  appointed  to  hear  and  determine  the  claims  of  May  Love 
Landon. 

Upon  the  filing  of  the  referee's  report  a  decree  may  be  submitted 
on  notice  providing  for  distribution  of  the  estate  among  the  legatees 
and  directing  that  the  residuary  estate  be  hdd  by  the  executor  named 
in  the  will  for  the  purpose  of  paying  the  income  thereof  to  the  sisters 
of  testatrix  during  their  respective  lives,  and  for  distribution  among 
the  remaindermen  upon  the  termination  of  the  particular  estate. 


(89  Misc.  Rep.  22) 

In  re  HALEY'S  ESTATE. 

(Surrogate's  Court,  Westchester  Ck>unty.    January,  1915.) 

1.  Taxation     ^=»860— Transfeb     Tax— Pbocedure— Rights     of     Pabtibb— 

Amount— What  Law  Govsbns. 

While  the  procedure  to  determine  the  amount  of  a  transfer  tax  Is  con- 
trolled by  the  statute  In  force  when  the  proceedings  are  begun,  the  rights 
of  the  parties  and  the  amount  of  the  tax  are  controlled  by  the  statute  in 
force  at  the  time  of  the  transfer.  ' 

[Ed.  Note.— For  other  cases,  see  Taxation,  Cent  Dig.  1 1076;  Dec.  Dig. 
<8=»860.] 

2.  Taxation  «=s>862— Tbanbfeb  Tax— Amount— What  Law  Govbbns. 

Where  the  estate  of  a  decedent,  who  died  in  January,  1911,  was  ap- 
praised at  $6,363.04,  one-half  of  which  was  transferred  to  his  sister  and 
the  balance  to  nieces  and  a  nephew,  each  of  whom  received  more  than 
$500,  the  transfer  tax  was  assessable  nnder  Tax  Law  (Ck>nsol.  Laws,  c. 
60)  §§  220,  221,  as  amended  in  1910  (Laws  1910,  c.  706),  which  law  was 
in  force  when  decedent  died,  and  does  not  provide  for  any  deduction  of 
$100  in  case  of  collaterals,  or  $500  in  case  of  direct  heirs,  where  the  prop- 
erty passing  exceeds  these  sums. 

[Ed.  Note.— For  other  cases,  see  Taxation,  Cent  Dig.  f  1677;  Dee.  Dig. 
«=>862.] 

In  the  matter  of  the  appraisal  of  the  estate  of  Daniel  Haley,  deceas- 
ed, under  the  acts  in  relation  to  the  taxable  transfers  of  property. 
From  an  order  of  the  surrogate,  fixing  and  assessing  the  transfer  tax, 
an  appeal  is  taken.    Affirmed. 

^==»For  other  cases  see  same  topic  A  KEY-NUMBBR  In  all  Key-Numbered  Digests  tt  Indexes 

Digitized  by  VjOOQ  IC 


Sur.  Ct.)  IN  BB  halbt's  estate  738 

Samuel  F.  Swinburne,  of  New  Rochelle,  for  appellant. 
John  J.  Sinnott,  of  North  Tarrytown,  for  state  comptroller. 

SAWYER,  S.  This  is  an  appeal  frcxn  tiie  order  of  the  surrogate 
fixing  and  assessing  the  transfer  tax.  The  decedent  died  on  the  27th 
day  of  January,  1911.  Proceedings  for  the  fixing  of  the  transfer  tax 
were  duly  instituted,  and  the  report  of  the  appraiser  was  filed  Novem- 
ber 16,  1914.  The  amount  of  the  estate  upon  which  a  tax  was  im- 
posed was  $6,363.64,  one-half  of  which  was  transferred  to  a  sister  and 
the  balance  to  nieces  and  a  nephew.  The  share  of  each  niece  and 
nephew  amounted  to  more  tfian  $500. 

The  attorney  for  the  estate  contends  that  there  should  be  an  exemp- 
tion of  $5,000  on  the  share  which  was  transferred  to  Margaret  Murphy, 
a  sister,  and  he  also  contends  that  an  exemption  of  $1,000  should.be  al- 
lowed on  the  shares  of  the  nieces  and  nephew.  Both  of  these  conten- 
tions are  made  upon  the  assumption  that  the  law  which  was  in  effect 
at  the  date  of  the  entry  of  the  order  assessing- the  tax  should  apply. 

By  an  act  which  went  into  effect  July  21,  1911  (Laws  of  1911,  c. 
732),  the  Legislature  amended  the  Tax  Law.  The  law  in  effect  prior 
to  this  was  chapter  706  of  the  Laws  of  1910.  If  the  contention  of  the 
attorney  for  the  estate  is  correct  the  law  of  1911  is  applicable.  If, 
however,  the  estate  should  be  appraised  in  accordance  with  the  provi- 
sions in  existence  at  the  time  of  the  death  of  the  decedent,  then  the  1910 
law  applies. 

[1,  2]  While  the  method  of  procedure  in  order  to  determine  the 
amount  of  a  transfer  tax  is  controlled  by.  the  statute  in  force  when  the 
proceedings  are  begun,  the  rights  of  the  parties  and  the  amount  of  the 
tax  are  controlled  by  the  statute  in  existence  at  the  time  of  the  transfer, 
which  in  this  case  was  the  date  of  decedent's  death.  Matter  of  Abra- 
ham, 151  App.  Div.  441,  135  N.  Y.  Supp.  891,  and  cases  dted.  See, 
also.  Matter  of  Webber,  151  App.  Div.  539,  136  N.  Y.  Supp.  83 ;  Mat- 
ter of  Niles,  N.  Y.  L.  J.  Jan.  5,  1912;  Matter  of  Bolton,  157  App.  Div. 
935,  142  N.  Y.  Supp.  1109,  affirmed  210  N.  Y.  618,  104  N.  E.  130. 

Under  the  Transfer  Tax  Law,  as  it  existed  prior  to  the  1910  amend- 
ment, no  transfers  were  taxable  in  the  1  per  cent,  class  if  the  property 
passing  amounted  to  less  than  $10,000,  and  nothing  was  taxable  in  the 
5  per  cent,  daas  if  the  property  passing  amounted  to  !ess  than  $500. 
Under  the  present  law  (chapter  732  of  the  Laws  of  1911)  the  1  per 
cent,  class  is  entitled  to  a  reduction  of  $5,000  on  each  transfer,  and  the 
5  per  cent,  class  a  reduction  of  $1,000  on  each  transfer. 

This  estate,  however,  should  not  be  taxed  under  either  of  these  laws, 
but  should  be  taxed  under  sections  220  and  221  of  the  Tax  Law  as 
amended  in  the  year  1910.    Section  220  of  that  law  provides : 

'*A  tax  sliaU  be  and  Is  hereby  impoBed  upon  the  transfer  of  any  property,  real 
or  personal,  of  the  value  of  more  than  one  hundred  dollars    *    *    *>* 

— except  in  cases  provided  for  in  section  221  of  the  Tax  Law. 

Section  221  reads  as  follows  : 

"When  property,  real  or  personal,  or  anjr  beneficial  Interest  therein,  of  the 
value  of  not  more  than  five  hundred  doUars,  passes  by  any  such  transfer  to  or 
for  the  use  of  any  father,  mother,  husband,  wife,  child,  brother,  sister,  wife  or 
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widow  of  a  son  or  the  husband  of  a  daughter,  ♦  •  ♦  such  transfer  •  •  • 
shall  not  be  taxable  under  this  article ;  If  real  or  personal  property,  or  any 
beneficial  Interest  therein,  so  transferred  Is  of  the  value  of  more  than  five 
hundred  dollars,  it  shall  be  taxable  under  tills  article  at  the  rate  of  one  per 
centum  upon  the  dear  market  value  of  such  property." 

There  is  no  provision  in  either  section  220  or  section  221  for  any 
deduction  of  $100  in  cases  of  collaterals  or  $500  in  the  case  of  direct 
heirs,  where  the  property  passing  exceeds  these  sums,  as  is  contended 
by  the  attorney  for  the  estate.  The  law  differs  materially  in  that 
respect  from  the  law  of  1911.  If  under  the  1910  law  the  proper- 
ty transferred  to  collaterals  amounted  to  less  than  $100,  or  the  prop- 
erty transferred  to  direct  heirs  amounted  to  less  than  $500,  neither 
transfer  would  be  taxable ;  but  where  the  property  transferred  exceeds 
these  sums  in  the  respective  classes  the  entire  amount  transferred  is 
subject  to  a  tax. 

Clearly  the  Legislature  did  not  intend  that  the  amendatory  act  of 
1911  should  be  retroactive  in  respect  to  rates,  and  the  tax  was  properly 
imposed  pursuant  to  the  provisions  of  the  1910  amendment.  There 
should  be  no  exemption  of  $500  allowed  on  the  share  of  Margaret 
Murphy,  sister,  and  no  exemption  of  $100  on  the  shares  of  the  nieces 
and  nephew. 

The  order  fixing  and  assessing  the  tax  was  properly  made  and  should 
be  affirmed. 

Order  affirmed. 


<89  Misc.  Bep.  25) 

In  re  >IELSON*S  WILL. 

(Surrogate's  Court,  Westchester  County.     January,  1915.) 

Wills  «©=>220— Probate — Right  to  File  Objeotionb. 

A  person  who,  though  a  legatee  under  a  will,  is  neither  an  heir  at  law 
or  next  of  kin  of  testatrix,  nor  makes  claim  under  any  other  will  or 
codicU  of  the  decedent,  has  no  right,  under  Code  CIt.  Proc  i  2617,  rela- 
tive to  the  right  to  object,  to  file  objections  to  the  probate  of  her  will. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent  Dig.  §i  532-537;  Dea 
Dig.  <©=»220.] 

In  the  matter  of  the  probate  of  the  last  will  and  testament  of  Arro- 
minta  M.  Nelson,  as  a  will  of  real  and  personal  property.  Motion 
to  dismiss  objections  filed  to  the  probate  granted. 

Geller,  Rolston  &  Horan,  of  New  York  City,  for  proponent. 
Hedges,  Ely  &  Frankel,  of  New  York  City,  for  Henry  Merritt, 
legatee. 
Frank  L.  Young,  of  Ossining,  for  legatee. 
Strang  &  Taylor,  of  White  Plains,  for  contestant 

SAWYER,  S.  This  is  a  motion  to  dismiss  objections  filed  by 
Stella  Sherwood,  a  legatee,  to  the  probate  of  the  will  of  decedent, 
Arrominta  M.  Nelson.  The  facts,  as  conceded  by  all  parties,  are  as 
follows : 
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By  the  will  offered  for  probate,  Stella  Sherwood,  the  objectant,  is 
bequeathed  the  sum  of  $100.  She  has  no  other  interest  under  the 
will.  She  is  not  an  heir  at  law  or  next  of  kin  of  the  decedent,  nor 
does  she  claim  that  she  is  entitled  to  take  as  a  devisee  or  legatee 
under  any  other  will  or  codicil  of  the  said  decedent. 

Section  2617  of  the  Code  of  Civil  Procedure,  as  enacted  September 
1,  1914,  provides  for  three  classes  of  possible  contestants  in  a  pro- 
bate case,  who  may  file  objections : 

"First  Any  person  Interested  in  the  event,  as  devisee,  legatee  or  otherwise. 
In  a  will  or  codicil  offered  for  probate. 

''Second.  Or  interested  as  heir  at  law,  or  next  of  Un,  or  otherwise,  in  any 
property,  any  portion  of  which  is  disposed  of  or  affected,  or  any  portion  of 
which  is  attempted  to  be  disposed  of  or  affected,  by  a  will  or  codicil  offered 
for  probate. 

"Third.  Or  is  interested  as  devisee,  legatee,  executor;  testamentary  trustee, 
or  guardian  in  any  other  will  or  codicil,  aUeged  to  have  been  made  by  the 
same  testator  and  not  duly  revoked  by  him." 

It  is  under  the  first  subdivision  of  section  2617  of  the  Code  that 
the  contestant  claims  that  she  has  the  right  to  file  her  objections  to 
the  probate  of  the  will. 

The  attorney  for  the  contestant  concedes  that  under  the  provisions 
of  the  Code  of  Civil  Procedure,  as  it  existed  prior  to  the  amendment 
of  September  1,  1914,  his  client  would  not  be  authorized  to  file  her 
objections  in  opposition  to  the  probate  of  the  will  now  offered. 
The  old  section  2617  reads  as  follows : 

"Any  person,  although  not  cited,  who  is  named  as  a  devisee  or  legatee  in 
the  will  propounded,  *  *  ♦  or  who  is  otherwise  interested  in  sustaining 
or  defeating  the  wiU,  may  appear,  and,  at  his  election,  support  or  oppose  the 
appUcation." 

As  the  provision  of  the  old  Code  is  somewhat  similar  to  the  pro- 
vision of  the  new  Code,  the  decisions  under  the  old  Code  should 
be  considered  in  construing  the  section  under  the  new  Code.  At 
first  glance  it  would  seem  that  under  the  new  section  there  were 
three  distinct  classes  who  might  file  objections  to  the  probate  of  a 
will.  This  would  be  so,  if  possibly  the  first  class  were  not  included 
in  the  other  two  classes. 

If  the  first  clause  of  the  new  section  omitted  the  words  "inter- 
ested in  the  event,"  then  from  a  literal  interpretation  of  the  section 
I  should  be  compelled  to  decide  that  any  devisee  or  legatee  could 
file  objections.  But,  in  construing  any  portion  of  a  section,  we  must 
read  the  whole  section  together,  and  the  words  "interested  in  the 
event"  show  conclusively  to  my  mind  that  there  must  be  a  pecuniary 
and  not  a  sentimental  interest  to  protect. 

In  construing  the  old  section,  in  Matter  of  Davis,  182  N.  Y.  468, 
75  N.  E.  530,  the  court,  in  interpreting  the  words  "who  is  other- 
wise interested  in  defeating  or  sustaining  the  will,"  said  at  page  472 
of  182  N.  Y.,  at  page  531  of  75  N.  E.: 

*'The  statute,  in  authorizing  a  person  'who  is  otherwise  interested  in  sus- 
taining or  defeating  the  will'  to  appear  at  his  election  to  support  or  oppose 
its  probate,  means  only  a  person  who  has  a  pecuniary  interest  to  protect, 
either  as  an  Individual  or  in  a  representative  capacity.    An  interest  resting 
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■on  sentiment  or  sympathy,  or  on  any  basis  other  than  the  gain  o*  loss  of 
money  or  its  equivalent,  Is  not  sufficient ;  but  any  one  who  would  be  deprived 
-of  property  in  the  broad  sense  of  the  word,  or  who  would  become  entitled  to 
property  by  the  probate  of  a  will,  is  authorized  to  appear  and  be  heard  upon 
the  subject" 

The  old  section  was  further  construed  in  the  Matter  of  Hoyt, 
55  Misc.  Rep.  159,  106  N.  Y.  Supp.  359.  The  person  there  who 
wished  to  contest  the  will  was  given  a  legacy  of  $15,000.  Under  a 
prior  will  the  same  person  was  given  a  legacy  of  only  $10,000.  The 
court,  at  page  161  of  55  Misc.  Rep.,  at  page  360  of  106  N.  Y.  Supp., 
said: 

"It  caannot  be  conceived  that  this  section  (2617)  was  enacted,  except  for  the 
express  purpose  of  permitting  one  to  InterTene  to  secure  a  benefit  or  to  pro- 
tect a  threatened  right,  certainly  not  for  the  purpose  of  changing  the  status 
•quo  of  the  estate  by  decreasing  an  interest  therein  to  the  extent  of  $5,000. 
*  *  *  It  is  obvious  that  the  person  who  would  have  a  right  to  intervene 
under  this  section  must  have  an  Interest  to  protect— one  that  Is  threatened. 
Here  the  interest  of  Mr.  Hoyt  Is  protected,  and  it  is  cmly  by  his  successful 
Intervention  that  he  would  become  a  loser." 

There  are  numerous  other  authorities  to  the  same  effect,  and 
it  seems  to  me,  after  a  careful  comparison  of  the  old  section  with 
the  new,  that  the  words  in  the  old  section,  "or  who  is  otherwise 
interested  in  sustaining  or  defeating  the  will,"  are  now  embodied  in 
the  words,  "any  person  interested  in  the  event,"  in  the  new  section. 
If  it  had  been  the  intention  of  the  Legislature  to  allow  any  legatee 
or  devisee  to  file  objections  to  the  probate  of  a  will,  they  most  cer- 
tainly would  have  excluded  the  words  "interested  in  the  event." 

This  court  is  concerned  only  in  hearing  and  determining  the  rights 
of  those  who  claim  to  have  an  interest  in  property,  where  there  has 
been  a  violation  of  some  right.  The  objectant  is  not  obliged  to  ac- 
cept the  legacy  bequeathed  to  her  by  the  will.  As  has  t^en  stated 
by  counsel  for  the  proponent,  she  can  by  her  own  act  rid  herself 
of  all  her  right,  if  any,  to  the  said  legacy  by  merely  renouncing  the 
same.  There  is  no  possible  reason  why  she  should  demand  the  inter- 
vention of  this  court. 

"It  would  clearly  be  an  absurdity  for  the  Legislature  to  permit  a  person  to 
Utigate  a  question  in  which  he  could  have  no  possible  interest  in  the  result, 
and  it  would  be  an  injustice  to  persons  having  an  interest  to  be  compelled 
to  defend  an  action  against  such  a  plaintiff.**  Miller  v.  Maujer,  82  App.  Div. 
419,  81  N.  Y.  Supp.  575. 

The  statute  asked  to  be  construed  is  a  new  one,  and  there  is  some 
doubt  as  to  whether  or  not  the  first  class  is  included  in  the  second 
and  third.  In  the  construction  of  all  statutes  a  reasonable  construc- 
tion should  be  adopted,  where  there  is  any  doubt  or  uncertainty  in  re- 
gard to  the  intention  of  the  lawmakers.  After  a  careful  consider- 
ation of  the  question  presented,  I  am  of  the  opinion  that  the  objec- 
tions should  be  dismissed. 

Motion  granted. 
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SARAFIAN  V.  UNITED  STATES  FIDELITY  &  GUAKANTY  CO.    (No.  7127.) 
(Supreme  Court,  Appellate  Division,  First  Department    April  23,  1915.) 

Ik  JUNCTION  ^=:»239 — LlABILITT  ON  INJUNCTION  BOND— EXTENT  OF  LIABILITY. 

Under  Code  Civ.  Proc.  §  623,  providing  tbat  the  damages  sustained  by 
reason  of  an  injunction  may  be  ascertained  and  determined  by  the  court, 
by  a  referee,  or  by  a  writ  of  Inquiry  or  otherwise,  section  3236,  provid- 
ing that  costs  upon  a  reference  pursuant  to  section  623  may  be  awarded 
absolutely  or  to  abide  the  event  to  any  party,  in  the  discretion  of  the 
court  or  judge,  and  section  3251,  providing  that,  upon  a  reference  specified 
In  section  3236,  to  each  party  to  whom  costs  are  awarded  a  sum  not  ex- 
ceeding $10,  besides  necessary  disbursements,  may  be  awarded,  where  the 
damages  from  an  injunction  to  which  plaintiff  was  not  entitled  amounted 
to  the  penalty  of  the  injunction  bond,  the  expenses  of  a  reference  to  ascer- 
tain the  damages  were  recoverable  from  a  surety  on  the  bond,  as  costs,  in 
addition  to  the  penalty,  but  counsel  fees  incurred  upon  the  reference  were 
recoverable  only  as  damages,  and  could  not  be  recovered  in  addition  to 
tbe  amount  of  the  penalty. 

[Ed.  Note. — For  other  cases,  see  Injunction,  Cent  Dig.  ff  529-537 ;  Dec 
Dig.  <ss»289.] 

Appeal  from  Appellate  Term,  First  Department. 

Action  by  Sumpad  H.  Sarafian  against  the  United  States  Fidelity  & 
Guaranty  Company.  From  a  determination  of  the  Appellate  Term, 
affirming  a  judgment  for  plaintiff  for  an  insufficient  amount,  he  ap- 
peals.   Modified  and  affirmed. 

See,  also,  151  N.  Y.  Supp.  1143. 

Argued  before  INGRAHAM,  P.  J.,  and  McLAUGHUN,  LAUGH- 
UN,  CLARKE,  and  SCOTT,  JJ. 

Horace  E.  Parker,  of  New  York  City,  for  appellant. 
Almond  Dunbar  Fisk,  of  New  York  City,  for  respondent. 

SCOTT,  J.  The  action  is  upon  an  undertaking  g^ven  by  a  plaintiff 
in  an  action  in  the  Supreme  Court,  to  secure  to  the  defendants  in  that 
action  such  damages,  not  exceeding  $250,  as  they  might  sustain  by 
reason  of  an  injunction  issued  in  said  action,  if  the  court  finally  decided 
that  the  plaintiff  was  not  entitled  thereto ;  such  damages  to  be  ascer- 
tained and  determined  by  the  court,  or  by  a  referee  appointed  by  the 
court,  or  by  a  writ  of  inquiry  or  otherwise,  as  the  court  shall  direct. 
It  was  finally  decided  by  the  Supreme  Court  that  the  plaintiff  had  not 
been  entitled  to  the  injunction;  by  direction  of  the  court  it  was  refer- 
red to  a  referee  to  ascertain  and  report  the  damages  which  the  defend- 
ant had  suffered  by  reason  of  the  injunction;  the  defendant  Surety 
Company  had  notice  of  and  appeared  on  said  reference;  the  referee 
made  his  report,  which  was  confirmed  by  the  Supreme  Court.  The 
surety  still  refusing  to  pay,  this  action  was  commenced  to  enforce  pay- 
ment. From  the  judgment  in  his  favor,  rendered  by  the  Municipal 
Court,  the  plaintiff  appeals,  claiming  that  said  judgment  is  insufficient  in 
amount. 

The  referee  found  that  the  defendant  in  the  action  in  the  Supreme 
Court  (plaintiff's  assignor)  had  suffered  damages  to  the  extent  of  $250 
in  consequence  of  the  injunction;  that  the  reasonable  costs  of  the  ref- 

^s»For  other  case*  see  same  topic  &  KET-NUMBBR  in  all  Key-Numbered  Digests  &  Indexes 
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erence  to  ascertain  the  amount  of  damages,  and  which  had  been  paid  by 
plaintiff's  assignor,  were  $95 ;  and  that  a  reasonable  allowance  to  said 
assignor's  attorney  for  services  rendered  upon  the  reference  to  assess 
the  damages  was  $100.  These  several  sums  were  approved  by  the  Su- 
preme Court,  and  the  conclusiveness  of  that  appeal  is  not  questioned 
here ;  the  only  dispute  being  as  to  whether  any  of  such  expenses  of 
the  reference  are  properly  chargeable  against  and  should  be  paid  by  the 
defendant  surety. 

The  defendant's  claim  is,  and  in  this  it  has  been  sustained  by  the 
Municipal  Court  and  the  Appellate  Term,  that  its  ultimate  and  maxi- 
mum liability  is  the  amount  of  damages  specified  in  its  bond,  to  wit, 
$250,  and  that  under  no  circumstances  and  upon  no  consideration  can 
it  be  compelled  to  pay  more  than  that  sum.  This  contention  is  well  tak- 
en to  a  certain  extent ;  that  is,  that  the  damages,  properly  so  called,  aris- 
ing from  the  issuance  of  the  injunction,  are  limited  to  the  amount 
specified  in  the  undertaking.  But  the  necessary  and  reasonable  ex- 
penses of  a  reference  to  fix  the  damages  are,  in  our  opinion,  to  be 
considered,  not  as  damages,  but  as  costs  incident  to  the  proceedings 
to  enforce  payment  of  the  damages.  Properly  speaking,  they  are  not 
damages  at  all,  but  costs  imposed  by  law,  and  are  not  included  in  the 
penalty  of  the  bond. 

The  error  in  the  judgment  appealed  from  results  from  the  failure 
of  the  trial  court  to  properly  differentiate  between  the  damages  re- 
sulting from  the  injunction  and  the  costs  provided  for  in  the  Code  of 
Civil  Procedure  incident  to  the  assessment  of  the  damages.  The  re- 
spondent quotes  at  length  from-  the  opinion  of  this  court  in  Har- 
rison V.  Hind  &  Harrison  Plush  Co.,  128  App.  Div.  460,  112  N. 
Y.  Supp.  834,  to  the  effect  that  the  surety's  liability  upon  an  injunction 
bond  for  the  damages  suffered  as  a  consequence  of  the  injunction  is 
limited  by  the  amount  of  the  bond,  as  well  as  by  the  amount  of  dam- 
age suffered.  To  that  rule  we  still  adhere,  but  it  does  not  apply  to  this 
case.  In  the  case  cited,  the  appeal  was  from  the  order  confirming  the 
referee's  report  as  to  damages,  which  had  been  fixed  at  a  sum  ex- 
ceeding the  penalty  of  the  injunction  bond.  There  was  no  question  in- 
volved as  to  whether  or  not  the  costs  of  the  proceeding  before  the  ref- 
eree were  chargeable  against  the  surety,  who  was  not  even  a  party  to 
the  appeal.  We  did,  however,  in  effect  pass  upon  the  question  here 
involved.  One  of  the  claims  made  by  the  plaintiff  appellant  in  that  case 
was  that  the  damages  could  not  exceed  the  amount  named  in  the  un- 
dertaking, and  that  in  said  damages  must  be  included  the  taxable  costs 
of  the  action  and  the  expenses  of  the  reference.  In  answer  to  this 
we  said: 

"Reliance  for  this  contention  Is  placed  upon  Lawton  v.  Green,  64  N.  Y.  320, 
and  Harrison  v.  Harrison,  75  Hun,  191  [26  N.  Y.  Supp.  965}.  In  Lawton  v. 
Green  it  was  held  that  the  defendant's  entire  recovery  was  limited  by  the 
amount  of  the  injunction  bond  (in  that  case,  as  in  this,  $250),  and  that  the 
court  had  no  power  to  require  the  defendant  to  pay,  in  addition  to  his  prova- 
ble damages,  the  expenses  of  the  reference  to  ascertain  the  amount  of  such 
damages.  That  case  was  decided  under  the  old  Code  of  Procedure.  The  pres- 
ent Code  of  Civil  Procedure  expressly  proYides  for  the  recovery  of  costs  in 
such  a  case  as  this.  Section  623  authorizes  a  reference  in  proceedings  to 
assess  the  damages  resulting  from  an  injunction.  Section  3236  provides  for 
the  allowance  of  motion  costs,  in  the  discretion  of  the  court  or  Judge*  upon  a 
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reference  made  pursuant  to  section  628,  and  section  8251  provides  that  upon 
a  reference  specified  in  section  3236  the  court  or  Judge  may  award  costs,  not 
exceeding  $10,  besides  necessary  disbursements  for  referee's  fees." 

The  sections  of  the  Code  above  referred  to  clearly  show  that  the  ex- 
penses of  the  reference  (exclusive  of  counsel  fees)  are  costs  and  not  a 
part  of  the  damages.  The  counsel  fees  incurred  upon  a  reference  to 
assess  damages  resulting  from  an  injunction  are  a  part  of  the  damages 
and  recoverable  as  such,  and  must  be  so  considered  in  enforcing  the 
surety's  liability.  Lawton  v.  Green,  supra ;  Brooks  v.  Raclch  Asbestos 
Mfg.  Co.,  137  App.  Div.  280,  121  N.  Y.  Supp.  850. 

Applying  these  considerations  to  the  case  at  bar,  we  are  of  the  opinion 
that  the  plaintiff  is  entitled  to  the  $250  damages  reported  by  the  ref- 
eree and  approved  by  the  court,  the  disbursements  of  the  reference 
also  approved  and  allowed  by  the  court,  amounting  to  $95,  and  the 
sum  of  $10  allowed  as  costs  upon  the  confirmation  of  the  referee's 
report,  but  not  to  the  counsel  fee  paid  upon  the  proceedings  before  the 
referee.  As  the  facts  are  undisputed,  and,  being  based  wholly  upon  the 
records,  are  indisputable,  it  will  not  be  necessary  to  order  a  new  trial. 

The  determination  appealed  from  will  accordingly  be  modified,  by 
increasing  the  judgment  to  the  sum  of  $380.27,  and,  as  so  modified, 
affirmed,  with  costs  to  appellant  in  this  court  and  at  thq  Appellate  Term. 
Settle  order  on  notice.    All  concur. 


MILLBR  T.  JONES  et  at 
(Supreme  Coort,  Appellate  Term,  First  Department    April  16,  1015.) 

1.  Attachment  €=»97 — ^AmoAViTs — ^Ai.leoation«  as  to  Nonbbsidencb. 

Where  an  affidavit  for  an  attachment  in  AH  action  for  goods  sold  and 
delivered  was  made  by  the  seller,  and  not  by  an  assignee,  an  allegation 
therein  that  defendants  were  not  residents  of  the  city,  but  resided  in 
Louisville,  Ky.,  was  presumed  to  be  made  upon  knowledge,  and  was  suf- 
ficient proof  of  defendants'  nonresidence,  standing  alone,  to  sustain  an 
attachment 

[Ed.  Note.— For  other  cases,  see  Attachment,  Cent.  Dig.  f§  245-250;  Dec: 
Dig.  «=»97.] 

2.  Attachmbnt  ^=»102 — ^Afrdavitb — Suffiohnct. 

In  an  action  for  goods  sold  and  delivered,  an  affidavit  for  an  attach- 
ment referring  to  the  annexed  complaint  and  alleging  that  plaintiff  was 
entitled  to  recover  a  specified  sum  over  and  above  all  counterclaims  known 
to  him,  that  the  defendants  were  not  residents  of  the  city,  but  resided  in 
Louisville,  Ky.,  and  that  the  goods  were  delivered  to  defendants  in  Louis- 
ville, where  they  had  their  distillery  and  principal  office  for  the  trans- 
action of  business,  was  sufficient  to  sustain  an  attachment 

[Ed.  Note.— For  other  cases,  see  Attachment  Cent  Dig.  i)  263-272; 
Dec.  Dig.  «=>102.] 

Appeal  from  City  Court  of  New  York,  Special  Term. 

Action  by  Edward  S.  Miller  against  Saunders  P.  Jones  and  others. 
From  an  order  vacating  a  warrant  of  attachment,  upon  a  motion  based 
on  the  insufficiency  of  the  papers  on  which  it  was  obtained,  plaintiff  ap- 
peals.   Reversed. 

^ssFor  other  case*  see  same  topic  &  KST-NUUBER  In  all  Key-Numbered  DlgestB  ft  Indexes 
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Argued  April  term,  1915,  before  GUY,  BIJUR,  and  PENDLE- 
TON, JJ. 

A.  Frank  Cowen,  of  New  York  City  (Bernard  Cowen,  of  New  York 
City,  of  counsel),  for  appellant. 

Sykes,  McCole  &  Potter,  of  New  York  City  (Thomas  A.  McCole 
and  Edward  Potter,  both  of  New  York  City,  of  counsel),  for  respond- 
ents. 

BIJUR,  J.  The  attachment  was  obtained  on  an  affidavit  relying  on 
a  cause  of  action  set  forth  in  the  complaint  referred  to  in  the  affi- 
davit as  "hereto  annexed."  It  further  alleged  that  plaintiff  was  entitled 
to  recover  the  sum  of  money  over  and  shove  all  counterclaims  known 
to  the  plaintiff,  and  that  the  defendants  are  not  residents  of  the  city 
of  New  York,  but  reside  in  Louisville,  Ky.,  and  that  the  goods  for 
the  price  of  which  the  action  was  brought  were  delivered  to  defend- 
ants in  Louisville,  Ky.,  and  where  they  have  their  distillery  and  prin- 
cipal office  for  the  the  transaction  of  business.  The  complaint  annexed 
is  in  the  ordinary  form  of  a  complaint  in  an  action  for  goods  sold  and 
delivered. 

[1]  Although  defendants  make  a  number  of  objections  to  the  com- 
plaint and  affidavit,  the  learned  judge  below  apparently  found  no  merit 
in  any  except  one,  namely,  that  the  allegation  of  nonresidence  was  in- 
sufficient. This  is  to  be  inferred  from  the  citation  of  two  author- 
ities at  the  foot  of  the  order,  namely,  Dain's  Sons  Co.  v.  Thomas  Mc- 
Nally  Co.,  137  App.  Div.  857,  122  N.  Y.  Supp.  964;  also  Pettit  v. 
United  States  Motor  Co.,  77  Misc.  Rep.  277,  136  N.  Y.  Supp.  260. 
This  court  has,  however,  had  occasion  to  point  out  in  Geduld  v.  B.  &  O. 
Co.,  70  Misc.  Rep.  495,  127  N.  Y.  Supp.  317,  that  an  allegation  of  non- 
residence  made  by  a  principal  in  the  transaction,  and  not  by  his  as- 
signee, is  presumed  to  be  made  upon  knowledge,  and  is  sufficient  proof, 
though  standing  alone,  of  the  fact  to  sustain  an  attachment. 

[2]  As  to  the  lack  of  merit  in  the  other  points  urged  by  the  defend- 
ant, we  agree  with  the  learned  trial  judge. 

Order  reversed,  with  $10  costs  and  disbursements.    All  concur. 


GLOWNTAK  v.  LEHIGH  VALLEY  R.  CO.  et  aL 
(Supreme  Court,  Special  Term,  Erie  County.    April  16,  1915.) 

Discovery  ^=»88 — ^Inspection— Scope  of  Remedy. 

Under  Code  Civ.  Proc.  §  803,  as  amended  by  Laws  1913,  c.  86,  providing 
that  a  court  may  compel  a  party  to  an  action  pending  therein  to  give  the 
other  party  an  inspection,  and  permission  to  take  a  photograph  of  a  book, 
etc.,  or  to  make  discovery  of  any  property  under  his  control  relating  to 
the  merits  of  the  action,  and  rule  14  of  the  General  Rules  of  Practice,  re- 
quiring it  to  appear  that  such  property  is  material  to  the  decision,  is  com- 
petent evidence,  or  is  necessary  in  preparation  for  trial,  plaintiff,  whose 
petition  alleged  the  death  of  her  intestate  while  moving  a  heavy  safe, 
alleging  negUgence  generally,  though  not  alleging  injury  whUe  using  any 
particular  tool  or  appliance,  was  not  entitled  to  an  order  for  the  inspec- 
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tion  of  defendant's  freight  bouae  and  all  the  appliances  and  implements 
ander  its  control  with  which  decedent  was  working,  and  permission  to 
measure  and  photograph  the  same. 

[Ed.  Note. — For  other  cases,  see  Discovery,  Cent.  Dig.  f|  118,  114 ;  Dec, 
Dig.  <8s=>88.] 

Action  by  Elizabeth  Glowniak,  as  administratrix,  against  the  Lehigh 
Valley  Railroad  Company  and  others.  On  motion  by  plaintiff  for  an 
order  to  inspect  defendant's  premises,  etc.    Denied  without  prejudice. 

Stdlivan,  Bagley  &  Wechter,  of  Buffalo,  for  plaintiff. 
Kenefick,  Cooke,  Mitchell  &  Bass,  of  Buffalo,  for  defendants. 

WOODWARD,  J.  The  plaintiff,  by  an  order  to  show  cause,  brings 
the  defendants  into  court  for  the  purpose  of  compelling  them  to  sub- 
mit to  an  order  directing  that : 

*'Sald  plaintiff  and  her  attorneys,  and  an  expert  chosen  by  them,  be  per- 
mitted to  inspect  at  the  freight  house  of  defendant,  located  on  Scott  and 
Washington  streets,  in  the  city  of  Buffalo,  all  the  appliances,  ropes,  boards, 
jacks,  cleats,  and  any  and  all  other  implements  under  the  control  of  the  de- 
fendant Lehigh  Valley  Railroad  Company  with  which  the  plaintiff  was  work- 
ing when  he  was  injured,  and  that  they  be  permitted  to  measure  and  photo- 
graph the  same,  on  the  30th  day  of  March,  1915,  at  2  o'clock  in  the  afternoon." 

A  similar  order  is  sought  in  respect  to  the  other  defendants. 

Passing  over  -the  fact  that  the  order  to  show  cause  is  made  return- 
able on  the  day  succeeding  the  date  fixed  for  making  the  proposed  in- 
spection, it  is  obvious,  it  seems  to  me,  that  under  the  provision  of 
section  803  of  the  Code  of  Civil  Procedure,  as  finally  amended  in  1913, 
the  plaintiff  is  entitled  to  have  an  inspection  and  photographs  of  any 
"article  or  property,  in  his  possession  or  under  his  control,  relating  to 
the  merits  of  the  action,  or  of  the  defense  therein/'  Section  803  of 
the  Code  of  Civil  Procedure,  as  it  now  stands,  provides : 

"A  court  of  record,  other  than  a  Justice's  court  in  a  city,  has  power  to  com- 
pel a  party  to  an  action  pending  therein  to  produce  and  discover,  or  to  give 
to  the  other  party,  an  inspection  and  copy,  or  permission  to  take  a  copy  or 
photograph  of  a  book,  document  or  other  paper,  or  to  make  discovery  of  any 
article  or  property.  In  his  possession  or  under  his  control,  relating  to  the  merits 
of  the  action,  or  of  the  defense  therein." 

It  is  true  that  the  provision  for  photographing  relates  grammatically 
only  to  "a  book,  document  or  other  paper" ;  but  I  am  of  the  opinion 
that  the  photographing  is  incident  to  the  discovery  generally,  and  that 
it  is  within  the  fair  intent  of  the  Legislature  that  it  should  extend  to 
articles  or  property  discovered  to  one  looking  for  materials  to  be 
used  in  a  litigation.  See  People  ex  rel.  Robin  v.  Hayes,  84  Misc.  Rep. 
263,  147  N.  Y.  Supp.  102. 

While  recognizing  the  general  right  to  such  discovery  under  the 
statute,  I  am  not  satisfied  that  the  Legislature  ever  intended  that  the 
moving  party  should  be  given  a  roving  commission  to  photograph  all 
of  the  plant  of  an  adverse  party,  in  search  of  a  possible  defect.  The 
provision  of  the  section  of  the  Code  of  Civil  Procedure,  as  it  existed 
before  the  amendment  of  1909,  merely  permitted  a  discovery  "of  a 
book,  document  or  other  papers"  (Beyer  v.  Transit  Development  Co., 
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139  App.  Div.  724,  726,  124  N.  Y.  Supp.  463,  and  authorities  therein 
cited),  and  this  clearly  required  the  moving  party  to  describe  or  in 
some  manner  point  out  a  particular  book,  document,  or  other  paper  or 
papers.  The  spirit  of  the  statute  has  not  been  changed.  It  is  neces- 
sary, as  provided  by  rule  14  of  the  General  Rules  of  Practice,  to  make 
it  appear  "to  the  satisfaction  of  the  court  that  such  book,  document, 
record,  article  or  property  is  material  to  the  decision  of  the  action  or 
special  proceeding,  or  some  motion  or  application  therein,  or  is  com- 
petent evidence  in  the  case,  or  as  inspection  thereof  is  necessary  to 
enable  a  party  to  prepare  for  trial/* 

How  can  this  court  determine  that  "all  the  appliances,  ropes,  boards, 
jacks,  cleats,  wagons  and  any  and  all  implements  in  the  control  of  the 
defendants  *  *  *  and  with  which  the  plaintiff  was  working  when 
he  was  injured,"  are  material  to  the  decision  of  the  action  or  special 
proceeding,  or  that  they  are  competent  evidence  in  the  case,  or  that 
the  inspection  is  necessary  to  enable  a  party  to  prepare  for  trial? 
There  is  nothing  in  the  petition,  or  in  the  pleadings,  which  indicates 
that  the  plaintiff's  intestate  was  injured  by  any  particular  article  or 
property.  We  simply  have  the  allegation  that  he  was  injured  to  his 
death  while  engaged  in  moving  a  heavy  safe,  followed  by  general  alle- 
gations of  negligence  on  the  part  of  the  defendants.  There  is  no  alle- 
gation that  he  was  injured  while  using  any  particular  tool  or  appli- 
ance. There  is  a  general  allegation  that  there  was  neglect  in  furnish- 
ing proper  tools  and  appliances,  and  that  there  was  negligence  in  re- 
spect to  the  placing  of  tools  and  appliances ;  but  how  an  inspection  at 
this  time  can  disclose  that  fact  is  not  very  clear,  and  it  certainly  does 
not  afford  this  court  any  ground  for  determining  that  any  particular 
article  or  property  is  involved  in  the  merits  of  this  action. 

In  Donoghuc  v.  Callanan,  152  App.  Div.  162,  136  N.  Y.  Supp.  657, 
it  was  held  that  in  an  action  for  personal  injuries,  due  to  the  explosion 
of  a  seltzer  bottle,  it  was  proper  to  permit  an  inspection  of  a  machine 
used  in  bottling  the  seltzer,  and  to  allow  a  photograph  of  the  same. 
So  in  People  ex  rel.  Robin  v.  Hayes,  84  Misc.  Rep.  263,  147  N.  Y. 
Supp.  102,  it  was  held  that  a  former  inmate  of  Blackweirs  Island  was 
entitled  to  an  inspection  of  certain  photographs,  books,  and  documents. 
In  Clery  v.  Clark,  140  App.  Div.  934,  125  N.  Y.  Supp.  1116,  it  was  held 
that  an  order  was  properly  granted,  requiring  the  production  and  dis- 
covery of  a  laundry  appliance,  called  an  extractor,  with  all  its  parts, 
pieces,  and  appliances,  for  an  inspection  thereof  by  plaintiff  and  her 
attorney,  accompanied  by  a  photographer  and  two  experts,  and  for  the 
photographing  of  the  machine  or  any  of  its  parts,  while  in  Beyer  v. 
Transit  Development  Co.,  139  App.  Div.  724,  124  N.  Y.  Supp.  463,  an 
order  was  affirmed  permitting  the  plaintiff  to  go  upon  the  defendant's 
premises  and  to  take  a  sample  of  the  water  produced  by  a  pump.  In 
no  case,  however,  to  which  my  attention  is  called,  or  which  I  have  been 
able  to  discover,  has  it  been  held  proper  for  a  moving  party  to  make  a 
general  inspection  of  the  business  of  an  adverse  party.  See  Cohen  v. 
Rothschild,  162  App.  Div.  611,  147  N.  Y.  Supp.  915. 
•  It  seems  to  me  that  the  requirement  of  the  statute  and  of  the  general 
rules  of  practice  is  that  the  moving  party  should  point  out  to -the  court 
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some  particular  book,  paper,  document,  article,  or  property  which  it 
is  desired  to  inspect,  and  to  at  least  suggest  its  relation  to  the  cause  of 
action  asserted,  that  the  court  may  determine  whether  the  inspection 
is  necessary  to  the  proper  disposition  of  the  matter  before  the  court. 
The  record  now  before  us  does  not  show  that  any  ropes,  wagons,  etc., 
were  used  in  the  work,  or  that  they  could  have  been  used,  and  I  see 
no  reason  why  there  should  be  an  inspection  of'  articles  not  shown  to 
have  a  relation  to  the  controversy. 

The  motion  should  be  denied,  without  prejudice  to  the  plaintiff  mov- 
ing upon  proper  papers  for  the  relief  requested,  and  without  costs. 


GHARO  v.  RYAN-PARKER  CONST.  CO.     (No.  7061.) 

(Saprezne  Court,  AppeUate  Division,  First  Department.    April  16,  1915.) 

Nxw  Tbial  ^=»29 — Gbounds— MiBooNDUcT  OF  Counsel. 

In  an  action  for  an  accounting,  where  the  trial  involved  an  inquiry  into 
details,  counsel  for  plaintiff  accused  defendant's  counsel  of  manipulating 
certain  books  of  accounts,  which  were  the  basis  of  various  contentions, 
and,  after  defendant's  counsel  had  replied  in  abusive  language,  struck 
defendant's  counsel  in  open  court,  and  thereupon  apologized  to  the  court, 
although  he  did  not  withdraw  the  accusation.  Counsel  for  defendant  re- 
fused to  apologize,  and  his  motion  to  withdraw  one  of  the  Jurors  was  de- 
nied, and  the  court,  without  taking  any  action  to  punish  counsel,  asked 
any  juror  who  doubted  his  ability  to  reach  a  fair  verdict  to  so  stata 
JHeldt  that  the  misconduct  of  oounsel  had  so  prejudiced  defendant  as  to 
render  a  fair  trial  Impossible,  requiring  the  granting  of  a  new  triaL 

[Ed.  Note.— For  other  cases,  see  New  Trial,  Cent  Dig.  fi  43,  44;  Dec 
Dig.  <S=»29.1 

Appeal  from  Trial  Term,  New  York  County. 

Action  by  Standish  Chard,  as  receiver,  etc.,  against  the  Ryan-Parker 
Construction  Company.  From  an  order  granting  a  motion  to  set  aside 
a  verdict  and  for  a  new  trial,  plaintiff  appeals.    Affirmed. 

Argued  before  INGRAHAM,  P.  J.,  and  McLAUGHLIN,  LAUGH- 
LIN,  DOWLING,  and  HOTCHKISS,  JJ. 

Ambrose  G.  Todd,  of  New  York  City,  for  appellant. 
Charles  A.  Winter,  of  New  York  City,  for  respondent 

DOWLING,  J.  In  affirming  the  order  setting  aside  the  verdict  and 
granting  a  new  trial  herein,  we  find  ourselves  unable  to  agree  with 
the  trial  court  on  the  reasons  assigned  for  its  action,  but  are  con-* 
strained  to  affirm  the  order  upon  other  grounds. 

The  trial  was  a  long  and  tedious  one,  involving  much  reference  to 
books  and  papers,  and  necessitating  a  scrutiny  of  the  details  of  the 
profits  claimed  to  have  been  made  upon  a  contract  with  the  city  in- 
volving the  sum  of  nearly  $6,500,000.  The  plaintiff's  recovery  was 
for  the  sum  of  $265,661.22,  in  addition  to  interest,  based  on  an  agree-, 
ment  between  Cornelius  J.  Sullivan  and  the  defendant,  whereby  the 
former  was  to  receive  one-half  of  the  net  profits  made  by  the  latter 
on  the  execution  of  said  contract.    The  trial  began  March  12,  1912, 
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and  after  it  had  progressed,  for  more  than  two  weeks  a  disgraceful 
altercation  took  place  between  two  of  the  trial  counsel,  in  which  plain- 
tiff's counsel  accused  the  defendant's  attorney  of  manipulating  certain 
books  of  account,  followed  by  violent  and  abusive  language  upon  the 
part  of  the  defendant's  attorney,  and  by  a  blow  struck  in  open  court 
by  plaintiff's  counsel  on  the  person  of  the  defendant's  attorney.  The 
whole  record  of  what  transpired  at  this  time  shows  that  both  these 
counsel  conducted  themselves  in  a  highly  improper  manner,  which 
merited  and  should  have  called  forth  immediate  punishment  by  the 
court.  This,  however,  was  not  inflicted,  although  defendant's  attor- 
ney persisted  in  his  refusal  to  make  any  apology  for  his  actions,  which 
refusal  was  taken  advantage  of  by  the  plaintiff's  counsel  to  reiterate 
apologies  to  the  court,  although  the  court  said  it  would  not  require 
him  so  to  do,  in  view  of  the  refusal  of  defendant's  attorney  to  apolo- 
gize. . 

Defendant's  trial  counsel  promptly  made  a  motion  to  withdraw  a 
juror,  based  on  the  fact  that  the  counsel  for  plaintiff  had  charged, 
in  the  presence  of  the  jury,  that  the  attorney  for  defendant  had  com- 
mitted a  crime  in  manipulating  the  books  of  defendant  corporation; 
that  an  altercation  had  taken  place,  in  which,  after  the  exchange  of 
words,  plaintiff's  counsel  had  assaulted  defendant's  attorney ;  that  the 
incident  had  been  highly  prejudicial  to  the  defendant;  and  that  there- 
fore a  juror  should  be  withdrawn  and  a  new  trial  had.  This  motion 
the  court  denied,  and  an  exception  was  duly  taken  by  defendant's 
counsel.  Thereafter,  on  the  afternoon  of  the  same  day,  an  extended 
argument  took  place  before  the  jury,  covering  some  19  pages  in  the 
record,  when  the  whole  controversy  was  again  aired,  and  the  court 
itself  said: 

"I  cannot  teU  whether  this  will  influence  the  Jury.  That  is  impossible,  and 
possibly  they  cannot  tell.  They  might  think  it  has  no  influence,  and  yet  it' 
may.  These  things  have  an  influence  upon  men  at  times  that  they  are  uncon- 
scious of;  but  I  do  not  think  that,  reasonably  considering  everything,  it  will 
influence  them,  or  probably  will.    It  does  not  appear  so." 

At  the  conclusion  of  the  discussion  the  court  asked  the  jury  whether 
any  one  among  tliem  felt  that  he  could  not  try  the  case  without  prej- 
udice, or  reach  a  fair  verdict,  to  which  three  of  the  jurors  responded 
individually,  indicating  that  they  had  no  doubt  about  their  ability  to 
pass  upon  the  case  without  prejudice,  and  the  court  then  asked  any 
one  who  had  any  doubts  about  his  ability  in  this  connection  to  arise 
and  say  so,  and  if  no  one  arose  he  would  assume  that  each  one  felt 
that  he  could  try  the  case  and  determine  upon  a  verdict  without  any 
regard  whatever  to  what  was  termed  "the  incident"  that  had  occurred 
between  the  counsel  and  the  attorney.  It  seems  quite  plain  that,  after 
such  an  exciting  episode  had  occurred  between  counsel,  some  prejudice 
must  have  been  left  against  one  of  the  parties  thereto,  which  could 
not  fail  to  influence  the  determination  of  the  jury.  The  charge  had 
been  made  by  plaintiff's  counsel  that  defendant's  attorney  had  manipu- 
lated the  books  of  his  client,  and  those  books  were  the  basis  of  various 
contentions  of  the  parties  to  the  action.  As  the  books  purported  to 
show  the  closing  and  balancing  of  the  contract  account  in  Question, 
and  as  plaintiff  was  rel3nng  upon  his  attacks  on  the  disposition  of 
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various  sums  of  money  as  shown  by  those  books  to  sustain  his  claim 
that  profits  had  been  improperly  withheld  from  him,  and  amounts  of 
money  diverted,  given  away,  or  otherwise  disposed  of,  so  that  the 
contract  would  show  no  profit,  a  belief  upon  the  part  of  the  jury 
that  the  defendant  had  been  manipulating  its  books,  and  in  bad  faith 
seeking  to  conceal  its  profits,  to  plaintiff's  detriment,  would  quite  rea- 
sonably have  influenced  them  against  the  whole  merit  of  defendant's 
contention. 

The  net  result  of  the  altercation  between  the  counsel  was  that  the 
charge  had  been  made  against  defendant's  attorney  of  manipulating 
books  which  were  necessary  to  be  used  in  evidence,  and  this  charge 
never  was  withdrawn.  Plaintiff's  counsel,  at  the  morning  session  in 
question,  after  he  had  struck  defendant's  counsel,  apologized  to  the 
court;  but  he  never  withdrew  his  statement  that  defendant's  attorney 
had  manipulated  the  books,  nor  was  he  required  by  the  court  to  do 
so.  When  the  trial  court  declared  the  episode  closed,  with  no  action 
of  any  kind  upon  its  part,  either  to  punish  the  attorneys  or  to  take  ap- 
propriate action  with  respect  to  the  charges  that  had  been  made,  and 
for  which  the  record  shows  no  justification,  it  left  the  defendant  so 
hopelessly  prejudiced,  in  our  opinion,  as  to  render  a  fair  trial  of  the 
action  and  a  fair  determination  of  the  issues  impossible,  and  to  re- 
quire the  setting  aside  of  the  verdict  and  the  granting  of  a  new  trial 
upon  that  ground  alone. 

It  is  for  that  reason  that  the  order  appealed  from  is  affirmed,  with 
costs.  In  so  doing  we  regret  that  we  have  no  power  to  deal  appro- 
priately with  this  disgraceful  occurrence  in  open  court,  as  the  trial 
court  should  have  done.    All  concur. 


TRUSTEES  OF  MISSION  CHURCH  IN  CITY  OF  NEW  TORK  v.  RIDLEY 

et  aL    (No.  6992.) 

(Supreme  Court,  Appellate  DItIsIod,  First  Department    April  16,  1915.) 

1.  Deeds    «=>143 — Construction— Meaning   of    Language— Situation    and 

Conduct  of  Parties. 

The  court,  In  construing  a  reservation  in  a  deed,  will  consider  not  only 
the  language  thereof  itself,  but  the  situation  of  the  parties  at  the  time 
of  the  making  of  the  deed  and  their  subsequent  conduct 

[Ed.  Note.— -For  other  cases,  see  Deed.^,  Cent  Dig.  §§  453-455,  465-468; 
Dec.  Dig.  t®=>143.] 

2,  Deeds  ^=»143 — Constbuction— Resebvation— "All  Claims  for  Damages." 

A  grantor  having  a  present  right  of  action  against  an  elevated  railway 
company  for  damages  for  a  continuing  trespass  reserved  in  the  deed  **all 
claims  for  damages."  For  some  20  years  neither  the  grantor  nor  any  of 
his  successors  in  interest  evinced  enough  interest  in  the  subject  to  make 
any  inquiry  whether  or  not  any  action  had  been  commenced.  Held,  that  I 
the  reservation  was  limited  to  a  claim  for  damages  to  which  the  grantor  ^ 
'was  entitled  at  the  time  of  the  execution  of  the  deed,  and  did  not  cover 
a  sum  which  might  thereafter  be  paid  by  the  company  as  compensation 
for  the  easement  impaired  or  appropriated. 

[Ed.  Note. — For  other  cases,  see  Deeds,  Gent  Dig.  H  453-455,  465-^68 ; 
Dec.  Dig.  ^=9148.] 
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8.  LnfTTATiON  OF  AoTioivs  «=»28— IifPLiBO  Obuoation  to  Pat  Monst. 

Where  a  grantee  in  a  deed  which  reserved  to  the  grantor  all  claims 
for  damages  against  an  elevated  railway  company  did  not  covenant  to 
pay  over  to  the  grantor  any  money  that  might  be  received  as  compensation 
from  the  company  for  easements  impaired  or  appropriated  by  it,  so  that 
at  most  there  was  only  an.  Implied  obligation  arising  out  of  the  reserva- 
tion, the  grantor's  claim,  if  any,  was  for  money  had  and  received. 

[Ed.  Note.*-For  other  cases,  see  Limitation  of  Actions,  Cent  Die.  H 
134,  135,  142;    Dec.  Dig.  «=>28.] 

McLaughlin,  J.,  dissenting. 

Appeal  from  Special  Term,  New  York  County. 

Action  by  the  Trustees  of  the  Mission  Church  in  the  City  of  New 
York  against  Edward  A.  Ridley  and  another.     From  an  interlocu 
tory  judgment,  entered  on  a  decision  after  trial  at  Special  Term  for 
plaintiff,  defendants  appeal.    Reversed,  and  complaint  dismissed,  with 
costs. 

Argued  before  INGRAHAM,  P.  J.,  and  McLAUGHUN,  LAUGH- 
LIN,  CLARKE,  and  SCOTT,  JJ. 

John  Ewen,  of  New  York  City,  for  appellants. 
L  E.  Bermant,  of  New  York  City,  for  respondent 

SCOTT,  J.  The  essential  facts  are  stated  by  my  Brother  MC- 
LAUGHLIN and  it  is  unnecessary  to  recapitulate  them.  They  are 
undisputed  and  the  only  question  we  have  to  consider  is  as  to  the  legal 
effect  flowing  from  them. 

[1]  The  first  of  these  is  as  to  the  reservation  contained  in  the  deed 
from  plaintiff  to  Erdmann.  In  considering  that  we  are  at  liberty  to 
consider,  not  only  the  language  of  the  reservation  itself,  but  the  sit- 
uation of  the  parties  at  the  time  it  was  made,  and  their  subsequent  ac- 
tions. 

[2]  Plaintiff's  situation  when  it  made  the  deed  was  that  it  had  a 
present  right  of  action  against  the  elevated  railway  company  for  dam- 
ages for  the  continuing  trespass  up  to  the  day  of  the  date  of  the  deed. 
This  was  the  only  claim  it  had  for  damages  within  the  legal  accepta- 
tion of  that  term.  It  had  also  a  cause  of  action  in  equity  for  an  in- 
junction, which  might  have  resulted  in  a  money  payment,  not  for  dam- 
ages, but  as  compensation  for  the  easements  which  had  been  impaired 
or  appropriated  by  the  railway  company.  What  it  reserved  was  "all 
claims  for  damages,"  and  there  was  no  si^ggestion  of  an  intention  to 
reserve  anything  else.  The  deed  was  a  formal  document,  couched  in 
legal  phraseology,  and  I  see  no  reason  why  the  terms  used  in  it  should 
be  construed  in  but  their  legal  sense.  The  reservation  will,  I  think, 
be  fully  satisfied  if  construed  to  apply  only  to  that  which  it  expresses 
in  terms,  to  wit,  the  claim  for  damages  to  which  the  grantor  was  thus 
entitled.  To  extend  the  words  to  cover  a  sum  which  might  thereafter 
be  paid  by  the  railroad  company  as  compensation  for  the  easements 
impaired  or  appropriated  would,  as  it  seems  to  me,  be  to  give  to  the 
reservation  a  strained  construction. 

In  all  the  cases  relied  upon  by  the  respondent  there  has  been  some- 
thing more  than  appears  in  this  case.    In  some  there  has  been  an  at- 

^zs>Fi>T  other  cases  see  same  topic  A  KBY-NUMBER  in  all  Key-Numbered  Dlcests  ft  Indexes 
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tempt  1 0  reserve  to  the  grantor  the  easements  themselves ;  in  others 
there  has  been  an  express  covenant  by  the  grantee  to  hold  any. moneys 
received  for  the  release  of  the  easements  ior  the  benefit  of  the  gran- 
tor ;  and  in  yet  others  there  has  been  a  reservation  of  causes  of  ac- 
tion obviously  intended  to  cover  more  than  the  accrued  claim  for 
past  rental  damages.  The  case,  as  I  think,  falls  within  the  princi- 
ple applied  in  Anderson  v.  N.  Y.  Cen.  &  H.  R.  R.  R.  Co.,  132  App. 
Div.  183,  116  N.  Y.  Supp.  954;  Id.,  136  App.  Div.  939,  121  N.  Y. 
Supp.  1124,  affirmed  203  N.  Y.  577,  96  N.  E.  1109.  That  the  parties 
understood  the  reservation  to  be  subject  to  the  more  restricted  con- 
struction is  strongly  indicated  by  the  fact  that  for  a  period  of  some 
20  years  neither  the  plaintiff,  nor  any  one  of  its  successors  in  interest, 
evinced  enough  interest  in  the  subject  to  make  an  inquiry  whether 
or  not  such  an  action  had  been  commenced.  All  these  circumstances 
seem  to  me  to  require  us  to  construe  the  reservation  as  I  have  indi- 
cated. 

[3]  Further  than  this,  I  am  of  the  opinion  that,  if  plaintiff  ever  had 
any  claim,  it  is  barred  by  the  statute  of  limitations.  The  action  is 
not  strictly  upon  a  sealed  instrument,  for  there  is  no  covenant  by 
the  grantee  or  the  defendants  to  pay  over  to  plaintiff  any  money  that 
might  be  received  as  compensation  for  the  easements.  At  most  there 
would  have  been  an' implied  obligation  growing  out  of  the  reservation 
and  other  circumstances,  and  plaintiff's  claim,  if  any,  would  have  beea 
for  moneys  had  and  received  to  its  use. 

What  has  already  been  said  calls  for  a  reversal  of  the  judgment,  and 
I  therefore  do  not  discuss  the  remaining  question,  whether  or  not 
plaintiff,  if  it  ever  had  any  claim  under  the  easement,  had  not  parted 
with  it. 

The  judgment  appealed  from  must  be  reversed,  and  the  complaint 
dismissed,  with  costs  to  appellant  in  this  court,  and  the  court  below. 
Settle  order  on  notice. 

INGRAHAM,  P.  J.,  and  LAUGHLIN  and  CLARKE,  JJ.,  concur. 

^  McLaughlin,  J.  (dissenting).  Prior  to  May  13,  1887,  the  plain- 
tiff, a  domestic  religious  corporation,  owned  premises  known  as  59-63 
Allen  street,  in  the  city  of  New  York.  At  that  time  and  continuously 
thereafter  the  Metropolitan  Elevated  Railway  Company  and  the  Man- 
hattan Railway  Company,  or  one  of  ti.em,  operated  an  elevated  rail- 
way in  front  thereof.  On  March  24,  1887,  plaintiff  contracted  to  sell 
the  property  in  question  to  one  Erdmann.  The  contract,  among  other 
things,  provided: 

**Tliat  all  claims  for  damages  against  the  railroad  companies  owning  or. 
operating  the  elevated  railroad  in  Allen  street  in  front  of  said  premises  are  to 
be  reserved  to  the  party  of  the  first  part  [the  plaintiff]  in  the  deed." 

In  pursuance  of  the  contract  the  property  was  conveyed  to  Erd- 
mann by  a  deed  executed  May  13,  1887.  The  deed  contained  the  fol- 
lowing reservation : 

"Reserving,  however,  to  the  party  of  the  first  part  [the  plaintiff]  all  claims 
for  damages  against  the  railroad  companies  owning  or  operating  ttie  elevated 
railroad  in  Allen  street  in  front  of  the  premises  hereby  conveyed." 
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Throughout  the  transaction  Erdmann  acted  for  and  on  behalf  of 
the  defendants,  who  furnished  the  consideration  for  the  purchase,  and 
had  actual  knowledge  of  the  terms  of  the  contract  and  deed.  On  the 
day  Erdmann  received  the  deed,  he  conveyed  to  the  defendants,  and 
the  deed  was  recorded  the  following  day. 

In  February,  1890,  plaintiff  commenced  an  action  against  the  Man- 
hattan Railway  Company  and  the  Metropolitan  Elevated  Railway 
Company  to  recover  rental  damages  to  the  property  which  had  accrued 
prior  to  the  time  of  the  conveyance  to  Erdmann.  This  action  was 
settled  on  August  4,  1893,  for  $1,468.  In  July,  1892,  the  defendants 
brought  an  action  against  the  railway  companies  for  damages  to  the 
easements  in  said  premises  from  the  time  they  became  the  owners 
thereof,  and  to  enjoin  the  maintenance  of  the  railroad  in  front  of  the 
same.  This  action  was  settled  on  July  14,  1899,  for  $6,000,  in  con- 
sideration of  which  defendants  released  the  railway  companies  from 
all  claims  for  damages,  and  conveyed  to  them  all  their  right,  title, 
and  interest  to  the  easements  in  Allen  street  in  front  of  their  prem- 
ises. The  plaintiff  had  no  knowledge  of  the  settlement  between  the 
defendants  and  the  railway  companies  until  the  early  part  of  the  year 
1910. 

In  July,  1911,  this  action  was  brought  to  impress  a  trust  upon  the 
moneys  received  by  defendants;  plaintiff  asserting  its  right  to  said 
moneys  by  reason  of  the  reservation  in  its  deed  of  the  premises  to 
Erdmann.  The  learned  justice  at  Special  Term  held  that  the  defend- 
ants were  trustees  for  the  plaintiff  of  so  much  of  the  moneys  collected 
as  represented  damages  to  the  fee  value  of  the  property,  and  appointed 
a  referee  to  take  proof  as  to  those  damages  and  apportion  the  fund. 
From  this  judgment  defendants  appeal. 

I  think  this  judgment  is  right.  The  language  in  the  contract,  as  well 
as  the  reservation  in  the  deed,  indicates,  as  it  seems  to  me,  that  the 
plaintiff  intended  to  reserve  to  itself  all  claims  for  damages,  both  as 
to  depreciation  of  rental  and  to  the  impairment  of  the  easements  of 
light,  air,  and  access  to  the  date  of  the  deed,  and  that  such  intention 
was  so  understood  by  the  defendants  acting  through  Erdmann.  The 
language  is,  reserving  to  the  plaintiff  "all  claims  for  damages."  The 
consideration  paid  was  fixed  at  the  price  stated,  because  both  parties 
understood  that  the  value  of  the  premises  had  been  depreciated  by 
reason  of  the  operation  of  the  railway  in  front  of  them  and  that  the 
damages  occasioned  thereby  were  reserved  to  the  grantor.  The  lan- 
guage used  is  of  no  particular  importance,  so  long  as  the  court  can 
discover  from  the  instrument  itself  what  the  parties  intended  by  the 
reservation.  It  is  undoubtedly  true  that  easements  in  public  streets 
of  light,  air,  and  access  cannot  be  severed  from  the  property  to  which 
they  are  appurtenant,  and  that  the  plaintiff  could  not,  on  parting  with 
the  land,  reserve  to  itself  those  easements.  It  could,  however,  reserve 
the  damages  that  his  grantee  might  collect  for  the  invasion  of  those 
easements,  and  as  to  such  damages  the  grantee  became  a  trustee  for 
the  grantor.  Schomacker  v.  Michaels,  189  N.  Y.  61,  81  N.  E.  555. 
The  reservation  was,  as  urged  by  the  appellants,  ineffectual  to  create 
a  trust  in  the  easements,  but  it  did  create  a  resulting  trust,  by  virtue 
of  which  the  grantee  became  a  trustee  for  his  grantor  as  to  all  mem- 
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eys  received  for  the  invasion  or  impairment  of  the  easements.  Mc- 
Kenna  v.  Brooklyn  Union  El.  R.  R.  Co.,  184  N.  Y.  391,  77  N.  E. 
615.  See,  also,  Freund  v.  Biel,  114  App.  Div.  400,  99  N.  Y.  Supp. 
1067,  affirmed  193  N.  Y.  662,  87  N.  E.  1119;  Drucker  v.  Manhattan 
Ry.  Go.,  213  N.  Y.  543,  108  N.  E.  74,  decided  by  the  Court  of  Appeals, 
January  12,  1915. 

In  Wehrenberg  v.  Seiferd,  125  App.  Div.  527,  109  N.  Y.  Supp.  896, 
this  court  held  that  the  reservation  of  "any  and  all  rights  of  actions, 
damages,  and  claims"  against  the  railway  company  reserved  in  the 
grantor  the  rig-ht  to  fee  damages  recovered  by  the  grantee,  but  not 
to  the  rental  damages  accruing  subsequent  to  the  conveyance.  It  is 
urged  by  the  appellants  that  in  reserving  "rights  of  actions,"  instead 
of  merely  "all  claims  for  damages,"  this  case  is  distingfuishable  from 
the  one  at  bar.  While  it  is  true,  as  suggested  in  this  connection,  that 
damages  to  the  fee  are  recoverable  only  as  alternative  relief  in  an 
action  for  an  injunction  (Pappenheim  v.  Metropolitan  El.  Ry.  Co.,  128 
N.  Y.  436,  28  N.  E.  518,  13  L.  R.  A.  401,  26  Am.  St.  Rep.  486),  the 
reservation  of  "all  claims  for  damages"  is  sufficient  to  enable  the 
grantor  to  recover  whatever  sum  is  subsequently  paid  for  the  impair- 
ment of  the  easements  of  light,  air,  and  access  appurtenant  to  the  prop- 
erty. An  express  reservation  of  an  easement,  or,  as  in  the  Wehren- 
berg Case,  of  a  right  of  action,  is  ineflfectual,  because  the  easement 
cannot  be  reserved,  nor  can  a  right  to  enforce  an  action  for  its  im- 
pairment. The  easement  cannot  exist  apart  from  the  land  itself,  and 
an  action  can  only  be  maintained  for  the  impairment  of  the  easement 
by  the  owner  of  the  land.  Pegram  v.  Elevated  R.  R.  Co.,  147  N.  Y. 
135,  41  N.  E.  424;  Shepard  v.  Manhattan  Ry.  Co.,  169  N.  Y.  160, 
62  N.  E.  151 ;  McKenna  v.  Brooklyn  Union  R.  R.  Co.,  supra.  Where 
such  attempted  reservation  is  made,  the  only  right  which  is  reserved 
is  the  (Mie  to  recover  from  the  grantee  moneys  subsequently  received 
from  the  trespasser ;  and  if  any  effect  is  to  be  given  to  the  reservation, 
it  must  be  held,  as  it  seems  to  me,  to  apply  to  such  damages,  for  the 
grantor  could  have  recovered  rental  damages  for  the  period  of  his 
ownership  of  the  premises,  independent  of  any  reservation  in  the  deed. 
Griswold  v.  Metropolitan  El.  Ry.  Co.,  122  N.  Y.  102,  25  N.  E.  331 ; 
Pappenheim  v.  Metrc^w>litan  El.  Ry.  Co.,  supra;  Pegram  v.  Elevated 
R.  R.  Co.,  supra;  Hutton  v.  Metropolitan  El.  Ry.  Co.,  19  App.  Div. 
243,  46  N.  Y.  Supp.  169;  Plammer  v.  Manhattan  Ry.  Co.,  56  App. 
Div.  183,  67  N.  Y  Supp.  617. 

It  is  further  urged  by  the  appellants  that  any  action  the  plaintiff 
might  have  had  is  barred  by  the  ten-year  statute  of  limitations.  As 
has  been  indicated,  the  reservation  in  the  deed  of  the  plaintiff  was  in- 
effectual in  reserving  to  itself  any  right  of  action  against  the  railway 
companies.  It  did,  however,  impose  a  duty  upon  the  grantee,  and 
subsequent  grantees  taking  the  property  with  notice  of  the  reservation, 
to  pay  to  the  plaintiff  whatever  sums  might  be  recovered  by  reason  of 
the  impairment  of  the  casements  of  light,  air,  and  access.  Whatever 
sum  was  paid  to  the  defendants  for  this  purpose  they  received  and  held 
as  trustees  for  the  plaintiff,  and  while  it  is  true  that  the  sum  paid 
was  received  by  the  defendants  in  1899 — more  than  ten  years  prior 
to  the  commencement  of  the  action — ^nevertheless,  the  plaintiflf  had  no 
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knowledge  of  that  fact  until  1910,  and  the  sUtute  did  not  begin  to 
run  until  that  time.  Section  410  Code  of  Civil  Procedure;  Matter 
of  Camp,  126  N.  Y.  377,  27  N.  E.  799;  Matter  of  Asheim,  111  App. 
Div.  176,  97  N.  Y.  Supp.  607,  affirmed  185  N.  Y.  609,  78  N.  E.  1099; 
Matter  of  Meyer,  98  App.  Div.  7,  90  N.  Y.  Supp.  185,  affirmed  181 
N.  Y.  553,  74  N.  E.  1120.  The  statute  of  limitations  is  not,  therefore, 
a  bar  to  the  maintenance  of  the  action. 

The  appellant  also  questions  the  right  of  the  plaintiff  to  bring  the 
action.  It  appears  in  this  connection  that  some  IS  years  ago  the  plain- 
tiff transferred  its  realty,  funds,  and  membership  to  another  religious 
corporation.  There  is  no  evidence,  however,  that  the  claim  in  suit 
was  ever  assigned,  and  the  trustees  of  the  plaintiff  deny  that  any 
such  assignment  was  made.  At  the  trial  plaintiff  stipulated  that  it 
would  tender  releases  executed  by  the  other  possible  claimants  as  a 
condition  of  being  awarded  a  judgment,  and  the  interlocutory  judg- 
ment so  provides.  While  the  defendants,  on  the  evidence,  are  not 
entitled  to  this  additional  protection,  neither  party  is  in  a  position  to 
assail  the  judgment  upon  that  ground.  The  plaintiff  never  having 
been  dissolved,  and  having  title  to  the  claim,  the  action  was  properly 
brought  to  enforce  it. 

It  follows  that  the  judgment  appealed  from  should  be  affirmed,  with 
costs. 


OUTUBR  BiAIL  CHUTE  CO.  v.  CBAWFORD.    (No.  7070.) 
(Supreme  Court,  Appellate  Division,  First  Department    April  9,  1915.) 

1.  Sales  «=»473 — Conditional  Sales — Chattel  in  Building — "Attached/' 

A  mailing  chute  and  box,  secured  by  screws  to  a  backboard  in  a  build- 
ing in  such  a  way  that  it  could  be  removed  by  one-man  in  about  an  hour's 
time  without  injury  either  to  the  buUdln^  or  to  the  chute,  is  not  a  chattel 
"attached"  to  the  buUding,  within  Personal  Property  Law  (Consol.  Laws, 
a  41)  S  62,  which  makes  a  contract  for  the  conditional  sale  of  a  chattel 
attached  to  a  building  void  against  subsequent  bona  lide  purchasers  or  in- 
cumbrancers of  the  building,  unless  the  contract  is  filed. 

[Ed.  Note.— For  other  cases,  see  Sales*  Cent  Dig.  fj  1877-1890;  Dec. 
Dig.  ^=s»473. 

For  other  definitions,  see  Words  and  Phrases,  First  and  Second  Series, 
AtUch.J 

2.  Sales  ^=s>473 — Conditional  Sales — Lease. 

A  contract,  in  form  a  lease  for  ten  years  '>f  a  mailing  chute  to  be  placed 
in  the  lessee's  building,  the  reserved  rental  of  which  is  less  than  14  per 
cent,  of  the  value  of  the  chute,  is  not  a  conditional  sale  contract,  which 
is  void  under  Personal  Property  Law,  §  62,  as  against  subsequent  bona  fide 
purchasers,  unless  filed,  though  the  lease  contains  a  clause  that,  if  de- 
fault is  made  in  any  payment,  the  owner  may  declare  the  entire  rental 
due  and  remove  the  chute  from  the  building. 

[Ed.  Note.— For  other  cases,  see  Sales,  Cent,  Dig.  {§  1877-1890;  Dec. 
Dig.  <=:>473.] 

8.  Sales  ^=»456 — Conditional  Sales — Option  to  Pubchase. 

Nor  does  a  clause  in  such  contract,  giving  the  lessee  option  to  purchase 
at  any  time  during  four  years  at  the  full  value  and  interest,  less  the 
amount  of  rent  paid,  where  at  the  end  of  that  time  the  cash  payment  to 
be  made  would  be  more  than  half  the  full  value  of  the  chute,  show  that 

^=3For  other  cases  aee  same  topio  A  KBY-NUMBER  in  aU  Key-Numbered  Digests  4b  Indexes 
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the  contract  was  a  conditional  sale  contract^  and  that  the  form  was  a 
mere  subterfuge. 

[Ed.  Kota--For  other  cases,  see  Sales,  Cent  Dig.  |i  1327-1331;  Dec. 
Dig.  «=>456.] 

4.  Sales  <c»480 — Cottditional  Sales — ^Bttbdbn  or  Pboof — ^Bona  Fida  Pxtb- 

CHASEB. 

In  an  action  by  a  seller  under  a  conditional  sale  contract  to  recover 
chattels  placed  in  a  building,  the  burden  is  on  the  purchaser  of  the  build- 
ing to  show  that  he  is  a  bona  fide  purchaser  of  the  chattels,  and  the  pro- 
duction of  a  warranty  deed  to  the  building  and  its  appurtenances,  which 
does  not  mention  any  chattels,  does  not  establish  that  fact 

[Ed.  Note.— For  other  cases,  see  Sales,  Cent  Dig.  {3  1439-1448;  Dec. 
Dig.  «=>480.] 

Appeal  from  Trial  Term,  New  York  County. 

Action  by  the  Cutler  Mail  Chute  Company  against  William  Craw- 
ford. Judgment  for  defendant,  and  the  plaintiff  appeals.  Reversed, 
and  new  trial  granted. 

The  action  was  to  recover  the  value  of  a  maUing  apparatus,  consisting  of 
a  mail  box  and  mail  chute,  which  had  been  installed  in  a  building  known  as 
the  Forty-Fifth  Street  Exchange,  at  the  instance  of  the  then  owner  of  the 
building.  The  defendant  was  a  subsequent  purchaser  of  the  premises,  and 
the  owner  thereof  at  the  time  the  plaintiff  sought  to  remove  the  box  and 
chute.  The  apparatus  consisted  of  a  metal  and  glass  chute  8  inches  wide 
and  4  inches  deep,  constructed  in  sections  and  extending  from  the  entrance 
floor  of  the  building  to  the  corridor  of  the  top  story.  On  the  entrance  floor 
was  a  metal  box  about  20  inches  wide,  10  inches  deep,  and  86  inches  high,  in 
which  letters  which  have  been  deposited  in  the  chute  through  the  openings 
therein  at  the  several  upper  floors  are  permitted  to  drop.  The  mail  box  rested 
in  a  recess  of  the  walL  The  chute  was  let  into  the  wall,  so  that  only  about 
2  inches  extended  beyond  the  surface  thereof,  and  was  attached  to  a  back- 
board by  means  of  screws  about  seven-eighths  of  an  inch  long.  The  entire 
mailing  apparatus  could  by  one  man,  with  the  aid  of  a  screw-driver,  be  re- 
moved In  about  an  hour's  time,  and  without  appreciable  injury  to  either  the 
building  or  the  apparatus. 

The  apparatus  had  been  installed  under  a  written  agreement  with  the 
owner,  which  was  substantially  as  follows:  '*The  subscriber  requests  the  Cut- 
ler Mail  Chute  Company  •  ♦  •  to  furnish  •  •  •  under  the  terms  and 
conditions  herein  set  forth,  and  which  he  hereby  promises  and  agrees  to  keep 
and  perform,  the  Cutler  mailing  system,  consisting  of  one  U.  S.  mail  chute 
•  •  •  and  a  special  U.  S.  mail  box,  •  ♦  ♦  f or  the  term  of  ten  years 
from  the  first  day  of  May,  1910,  or  when  the  U.  S.  collection  service  com- 
mences. And  unless  canceled  by  a  written  notice  from  either  party  to  the 
other  30  days  before  the  expiration  of  the  above  specified  term  of  10  years, 
this  contract  shall  be  understood  as  renews  for  an  additional  term  of  one 
year,  and  so  on  for  terms  of  one  year  each  until  canceled  by  a  written  notice 
from  either  party  to  the  other  party  30  days  before  the  end  of  any  of  the 
terms  so  created ;  ♦  ♦  ♦  and  the  subscriber  agrees  to  pay  to  the  said  com- 
pany for  the  use  of  the  said  •  •  •  system  the  monthly  rental  of  $12  pay- 
able quarterly  in  advance  on  the  1st  days  of  January,  April,  July,  and  October 
of  each  year.  The  subscriber  agrees:  That  the  •  •  ♦  system  •  •  • 
shall  be  carefully  used  and  all  ordinary  expenses  of  maintenance  and  repair 
shall  be  borne  by  the  Cutler  Mail  Chute  Company ;  *  *  *  but  all  expenses 
rendered  necessary  by  the  fault  or  neglect  of  the  subscriber  or  any  other 
person  shall  be  borne  by  him.  ♦  •  •  That  upon  the  nonpayment  of  two 
quarters'  rent  the  expense  of  the  rental  price  for  the  entire  term  then  remain- 
ing unpaid  shall  at  the  option  of  the  Cutler  Mail  Chute  Company  immediately 
become  due  and  payable,  and  said  company  shall  have  the  right  to  remove  the 
mall  chute  and  box.    ♦    •    •    That  upon  the  expiration  of  this  lease  the  Cut- 
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ler  Mail  Chute  Company  agrees  to  remove  the  mall  chute  and  box  from  the 
premises  without  unnecessary  delay.    •    •    •  »♦ 

In  the  same  instrument  there  was  a  clause  by  which  the  company  was  to 
provide  the  backboard  to  which  the  chute  and  box  were  to  be  attached,  and 
also  the  labor  incident  to  the  installing  of  the  apparatus,  for  which  the  sub- 
scriber was  to  pay  $180 ;  the  backboard,  when  installed,  to  become  the  prop- 
erty of  the  owner  of  the  building.  The  agreement  was  to  become  a  binding 
contract  when  accepted  by  the  company.  This  instrument  was  dated  Jan- 
uary 20,  1910,  was  signed  by  the  owner,  and  indorsed  "Accepted"  by  the  com- 
pany. Accompanying  the  foregoing  offer  and  acceptance,  and  of  even  date 
therewith,  the  plaintiff  delivered  to  the  former,  duly  signed  by  it,  a  further 
writing,  which  recited  that  **in  the  event  of  the  execution  of  the  above  lease, 
•  •  •  and  in  consideration  thereof,  we  agree  that  if,  at  any  time  during 
four  years  from  the  beginning  of  the  U.  S.  free  collection  service,  the  lessee 
desires  to  purchase  the  mall  chute  and  box,  •  ♦  ♦  we  will  allow  the 
amount  of  rental  actually  paid  to  apply  on  the  purchase  price,  $1,045,  after 
deducting  from  the  amount  of  said  rental  Interest  at  the  rate  of  6  per  cent,  per 
annum  on  the  said  purchase  price  from,  the  time  at  which  the  U.  8.  free  col- 
lection service  was  commenced  to  the  date  of  purchase ;  and  on  receipt  of  the 
above  in  cash  and  the  execution  of  our  standard  form  of  contract,  we  will 
cancel  the  lease  and  deliver  a  bill  of  sale." 

The  postal  authorities'  began  the  collection  of  mail  from  the  apparatus  in 
question  on  October  13,  1910,  from  which  time  the  mail  box  was  secured  by 
a  lock,  the  only  keys  to  which  were  in  possession  of  the  same  authorities. 
The  first  quarter's  rent  or  installment  provided  for  by  the  foregoing  agree- 
ment was  the  only  payment  made  by  the  owner  of  the  building  under  the 
contract,  and,  although  the  plaintiff  frequently  demanded  the  payments  whidb. 
accrued  thereafter,  none  were  made.  The  reasonable  value  of  the  chute  and 
box  was  $1,045. 

In  pursuance  of  a  contract  theretofore  made  for  the  purchase  of  the  build- 
ing, but  which  contract  was  not  offered  in  evidence,  the  defendant  became 
the  owner  of  the  premises  in  which  the  mailing  apparatus  was  installed  on 
or  about  June  8,  1911,  on  which  day  he  received  from  the  owner  of  the  prem- 
ises, being  the  same  corporation  with  which  plaintiff's  contract  had  been 
made,  a  full-covenant  warranty  deed  in  the  usual  statutory  form,  which  deed 
conveyed  the  land  and  premises  in  question  together  with  their  appurtenances, 
but  made  no  mention  of  any  fixtures  or  chattels  in,  upon,  or  connected  with 
the  building.  No  other  evidence  was  given  of  any  sale  or  transfer  of  any 
such  chattels.  The  record  also  disclosed  farther  facts  bearing  on  the  questions 
of  actual  and  implied  notice  to  defendant  of  the  plaintiff's  contract,  but  as 
these  questions  wei-e  not  passed  upon  by  the  court  the  facts  relating  thereto 
are  omitted  from  this  statement 

Argued  before  INGRAHAM,  P.  J.,  and  CLARKE,  SCOTT. 
BOWLING,  and  HOTCHKISS,  JJ. 

Frederick  M.  Brown,  of  New  York  City,  for  appellant 
Middleton  S.  Borland,  of  New  York  City,  for  respondent 

HOTCHKISS,  J.  [1]  I  think  it  is  quite  clear,  particularly  under 
the  circumstances  disclosed  by  the  agreement,  that  the  apparatus  in 
question  was  not  annexed  to  the  building  in  such  manner  as  to  loss  its 
character  as  personal  property.  Central  Union  Gas  Co.  v.  Browning. 
210  N.  Y.  10,  103  N.  E.  822;  Fitzgibbons  Boiler  Co.  v.  Manhasset 
Realty  Corp.,  125  App.  Div.  767, 110  N.  Y.  Supp.  225  (Scott,  J.,  dissent- 
ing),  reversed  on  dissenting  opinion  of  Scott,  J.,  198  N.  Y.  517,  92  N. 
E.  1084;  Murdock  v.  Gifford,  18  N.  Y.  28;  McKeage  v.  Hanover  Fire 
Ins.  Co.,  81  N.  Y.  38,  37  Am.  Rep.  471 ;  Cosgrove  v.  Troescher,  62  App. 
Div.  123,  70  N.  Y.  Supp.  764.    The  apparatus  thus  remained  a  chattel. 
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and  was  not  "attached"  to  the  building  in  such  manner  as  to  bring  it 
within  that  portion  of  section  62  of  the  Personal  Property  Law  which 
was  added  by  the  amendment  of  1904  (Laws  1904,  c.  698).  Central 
Union  Gas  Co.  v.  Browning,  supra. 

[2]  The  question  remaining  is  whether  the  agreement  under  which 
the  apparatus  was  installed  constituted  a  conditional  sale  within  the 
terms  of  the  first  paragraph  of  said  section,  which  in  effect  provides 
that  all  conditional  sales  of  chattels  accompanied  by  delivery  shall  be 
void  as  against  subsequent  purchasers,  pledgees,  or  mortgagees  in  good 
faith,  unless  the  contract  of  sale  or  a  copy  thereof  is  filed,  and  other 
provisions  of  the  Lien  Law  (Consol.  Laws,  c.  33)  applicable  to  such 
contracts  are  duly  complied  with. 

It  is,  of  course,  true  that  in  every  such  case  as  the  present  the 
court  is  not  bound  by  the  mere  form  in  which  the  parties  have  chosen 
to  put  their  agreement,  or  the  name  by  which  they  have  been  pleased 
to  call  it,  and  that  the  whole  agreement  and  the  circumstances  sur- 
rounding the  same  are  to  be  examined  for  the  purpose  of  determining 
its  true  character.  It  is  equally  clear  that  a  lease  of  chattels  is  not  re- 
quired to  be  in  any  particular  form,  but  may  be  expressed  by  an  ex- 
change of  writings  or  in  other  manner  sufficient  to  constitute  a  binding 
obligation.  With  the  exception  of  the  single  paragraph  to  which  I 
shall  hereafter  refer,  the  writing  first  signed  by  the  parties,  and  on 
which  plaintiff's  acceptance  was  indorsed,  is  in  every  material  re- 
spect nothing  more  than  a  lease,  with  absolutely  nothing  to  indicate 
an  intention  then  or  thereafter  to  convey  any  title  The  rent  received 
amounts  to  only  about  13%  per  cent,  per  annum  of  the  undisputed 
value  of  the  apparatus,  an  amount  so  disproportionate  to  such  value 
as  to  entirely  exclude  the  suspicion  that  the  rent  was  but  a  means  of 
disguising  periodical  payments  upon  account  of  a  purchase  price,  which 
payments,  when  wholly  made,  would  automatically  or  otherwise  vest 
title  in  the  lessee  or  purchaser.  The  clause  which  provided  that,  upon 
the  nonpayment  of  two  quarters'  rent,  the  balance  of  the  entire  rental 
price  should  at  the  option  of  the  plaintiff  become  immediately  "due 
and  payable,"  and  that  plaintiff  should  thereupon  have  the  right  to  re- 
move the  apparatus,  is,  at  first  blush,  equivocal.  But,  on  closer  exam- 
ination, its  legal  effect  would  seem  to  be  abortive  so  far  as  it  mi^ht  be 
claimed  to  affect  any  right  to  purchase  or  any  vesting  of  title  in  the 
purchaser  or  lessee. 

Assuming,  as  I  do,  that  the  agreement  impoits  an  obligation  on  the 
part  of  the  lessee  to  pay  the  rent  for  the  entire  period,  it  is  clear  that, 
should  the  plaintiff  on  default  have  exercised  the  option  to  declare  the 
entire  amount  of  rent  accruing  during  the  whole  period  to  be  then  im- 
mediately due  and  payable,  he  could  not  have  removed  the  apparatus 
from  the  premises,  although  the  agreement  assumes  to  give  him  that 
right.  Had  such  option  been  exercised,  and  had  the  lessee  paid  the  en- 
tire rent  in  one  payment,  his  right  to  have  the  use  of  the  apparatus 
until  the  end  of  the  term  and  to  prevent  its  removal  cannot  be  ques- 
tioned. But  the  agreement  contains  nothing  which  would  indicate 
that,  had  such  payment  been  made,  the  lessee  would  have  become  the 
owner  of  the  apparatus  or  would  have  had  any  other  right  with  re- 
152  N.Y.S.— 48 
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spect  thereto  than  to  use  it  to  the  end  of  the  term  without  further  pay- 
ment. 

[3]  It  remains  to  consider  the  effect  of  the  cotemporaneous  agree- 
ment containing  the  option  to  buy.  This  option  is  upon  the  following 
terms:  (1)  It  must  be  exercised  within  four  years  from  the  time  when 
use  of  the  apparatus  should  begin.  (2)  The  payment  then  to  be  made 
is  to  be  $1,045,  the  agreed  value  of  the  apparatus,  plus  6  per  cent,  in- 
terest thereon  from  the  date  when  the  use  began,  minus  the  total  amount 
of  rent  paid  to  date.  A  simple  computation  shows  that,  if  the  option 
had  not  been  exercised  until  the  end  of  four  years,  such  payment  would 
have  amounted  to  $576,  as  against  a  purchase  price  and  interest  ag- 
gregating $1,285.80,  leaving  a  net  payment  of  $707.80  in  excess  of 
the  rentals  and  equaling  about  seven-tenths  of  the  original  purchase 
price.  Had  the  option  been  exercised  at  an  earlier  date,  the  cash  pay- 
ment would  have  been  proportionately  greater.  These  figures  dissipate 
any  suspicion  that  the  term  rent  and  the  actual  rent  expressed  to  be 
paid  up  to  the  time  the  option  might  have  been  exercised  so  nearly 
approximated  the  purchase  price  as  to  show  that  the  so-called  rent  was 
a  mere  substitute  and  cover  for  installment  payments.  In  this  respect 
the  agreement  is  both  in  its  actual  terms  and  in  the  operation  of  its 
payments  materially  different  from  that  considered  in  the  Central 
Union  Gas  Company  Case,  supra,  where  the  agreement  provided  that, 
after  six  annual  consecutive  payments  had  been  made,  the  chattels 
were  to  become  the  property  of  the  lessee  without  any  additional  pay- 
ment whatsoever. 

The  learned  court  below  seems  to  have  disposed  of  the  case  on  the 
theory  that  in  this  state  any  lease  of  chattels  with  an  option  to  the 
lessee  to  buy  is  per  se  a  conditional  sale.  It  is  perhaps  not  surpris- 
ing that  this  or  any  other  theory  should  be  evolved  from  the  mass  of 
more  or  less  apparently  contradictory  decisions  to  be  found  in  the  state 
and  federal  reports.  This  contrariety  of  result  has  largely  been  due 
to  confusion  arising  from  an  attempt  in  a  given  case  to  compare  the 
contract  in  that  case  with  the  contract  in  some  other  case,  and  from 
a  supposed  analogy  of  facts  to  draw  an  analogous  conclusion  of  law. 
But,  where  the  essential  ingredients  of  a  contract  have  been  once  de- 
termined, it  should  not  be  a  difficult  task  to  decide  what  is  its  legal  ef- 
fect. Leases  and  options  to  buy  chattels  are  still  in  this  state  as  distinct 
as  they  ever  were,  and  their  incorporation  into  one  agreement  does 
not  work  a  fusion  of  the  two  contracts.  Manifestly  an  option  to  buy, 
which  the  optionee  is  at  liberty  to  exercise  or  not  as  he  chooses,  is  differ- 
ent from  an  option  to  return  a  thing  purchased  if  the  buyer  so  elects. 
Sturm  V.  Boker,  150  U.  S.  312,  324,  14  Sup.  Ct.  99,  37  L.  Ed.  1093. 

The  decisive  question  is  still,  as  it  ever  was :  What  was  the  intent 
of  the  parties  ?  As  was  said  by  Baldwin,  J.,  in  Lambert  Hoisting  Eng. 
Co.  V.  Carmody,  79  Conn.  419, 424,  65  Atl.  141,  while  the  dress  in  which 
parties  clothe  their  contract  is  not  controlling,  "the  insertion  in  a  con- 
tract of  bailment  or  lease  of  a  provision  giving  an  option  of  purchase 
at  a  fixed  price,  and  making,  in  case  of  its  exercise,  pa3rments  previ- 
ously made  in  the  form  of  rent  applicable  to  the  purchase  price,  does 
not,  as  matter  of  law,  turn  the  bailee  or  lessee  into  a  conditional  ven- 
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dee.  His  character  and  position  depend  on  the  real  intent  and  purpose 
of  the  contract." 

[4]  The  plaintiff  should  have  recovered  for  still  another  reason: 
The  defendant  wholly  failed  to  show  that  he  was  a  purchaser  bona 
fide  or  otherwise  of  the  apparatus  in  question.  The  burden  to  prove 
a  purchase  was  upon  him.  Crocker- Wheeler  Co,  v.  Genesee  Recreation 
Co.,  160  App.  Div.  373,  145  N.  Y.  Supp.  477.  His  only  evidence  of 
title  was  his  deed,  which  did  not  purport  to  transfer  to  the  purchaser 
any  chattels  whatsoever. 

The  judgment  should  be  reversed,  and  a  new  trial  granted,  with 
costs  to  the  appellant  to  abide  the  event.  All  concur. 


ROTH  v.  TRIBUNE  ASS'N.     (No.  6723.) 
(Supreme  Court,  Appellate  Divifilon,  First  Department    January  22, 1915.) 

1.  lilBBI.  AND  SlANDEB  ^s»21 — IJBELOUS  PUBLICATIOK— RlEFEBKNOE  TO  PLAIN - 

nvB, 

Where  a  libelous,  article  was  published  of  and  concexning  plaintiff,  it 
was  immaterial  that  it  described  him  by  a  wrong  name. 

[Ed.  Note.— For  other  cases,  see  Ltbel  and  Slander,  Cent  Dig.  (103;   ' 
Dec  Dig.  <&=>21.] 

2.  Libel  and  Slandeb  ^=>80 — ^Action  fob  Libel— Complaint— Sufficiency. 

A  complaint  in  an  action  for  libel,  which  alleges  that  the  libel  was  pub- 
lished of  and  concerning  plaintiff,  and  which  shows  that  there  was  no 
other  person,  except  plaintiff,  to  which  the  article  could  apply,  states  a 
cause  of  action,  though  it  unnecessarily  alleges  that  the  charges  in  the 
article  could  not  truthfully  have  been  written  concerning  plaintiff. 

[Ed.  Note.— For  other  cases,  see  Libel  and  Slander,  CJent  Dig.  |§  184- 
186;   Dec.  Dig.  <g=5>80.] 

Appeal  from  Special  Term,  New  York  County. 

Action  by  Isidor  Roth  against  the  Tribtine  Association.  From  a 
final  judgment,  sustaining  a  demurrer  to  the  complaint  and  dismissing 
the  complaint,  plaintiff  appeals.  Reversed,  and  demurrer  overruled, 
with  leave  to  defendant  to  answer. 

Argued  before  INGRAHAM,  P.  J.,  and  McLAUGHLIN,  LAUGH- 
UN,  SCOTT,  and  HOTCHKISS,  JJ. 

Charles  Goldzier,  of  New  York  City,  for  appellant. 

Henry  W.  Sackett,  of  New  York  City,  for  respondent 

SCOTT,  J.  The  action  is  for  damages  for  libel.  The  demurrer, 
which  has  been  sustained,  is  for  general  insufficiency. 

[1]  The  plaintiff  is  engaged  in  business  at  209  East  Sixty-Sixth 
street,  in  the  city  of  New  York,  under  the  name  of  I.  Roth.  The  libel 
on  its  face  refers  to  one  Isaac  Roth,  said  to  be  employed  at  the  same 
address.  The  complaint  alleges  that  the  libel  was  published  of  and  con- 
cerning the  plaintiff,  and  was  intended  to  charge  him  with  the  offenses 
described  in  the  libelous  article.  If  the  article  was,  as  alleged,  so  pub- 
lished of  and  concerning  the  plaintiff,  it  is  of  no  coftsequence  that  it 
described  him  by  a  wrong  name. 

^ss>F0T  other  etmet  see  same  topic  &  KSY-NUMBER  In  all  Key-Numbered  Digests  &  Indexes 
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[2]  It  is  true  that  the  complaint,  perhaps  unnecessarily,  contains 
numerous  allegations  tending  to  show  that  the  charges  made  in  the 
article  could  not  truthfully*  have  been  written  concerning  plaintiff, 
and  defendant  argues  that  they  contradict  the  allegation  that  the  ar- 
ticle was  published  of  plaintiff,  and  show  that  it  must  have  been  pub- 
lished of  some  one  else.  This  argument  is  not  convincing.  As  we 
read  these  allegations,  they  amount  to  nothing  more  than  a  denial,  in 
detail,  of  the  charges  alleged,  and  admitted  to  have  been  made  of  and 
concerning  the  plaintiff.  The  authorities  upon  which  defendant  relies 
(Fleischmann  v.  Bennett,  87  N.  Y.  231;  Corr  v.  Sun  Printing  &  Pub. 
Co.,  177  N.  Y.  131, 69  N.  E.  288 ;  Fagan  v.  N.  Y.  Evening  Journal  Pub. 
Co.,  129  App.  Div.  28,  113  N.  Y.  Supp.  62)  are  not,  in  our  opinion, 
applicable.  In  each  of  them  the  plaintiff  had  obviously  pleaded  him- 
self out  of  court  by  allegations  showing,  not  only  that  the  publication 
could  not  have  referred  to  him,  but  that  it  in  fact  referred  to  some  one 
else.  This  is  not,  as  we  think,  the  effect  of  the  present  complaint.  On 
the  contrary,  the  allegations  of  the  third  paragraph  indicate  that  there 
was  no  other  person,  except  plaintiff,  engaged  in  the  business  of  drug- 
gists' supplies  at  the  address  given  in  the  article  complained  of. 

The  judgment  appealed  from  must  be  reversed,  and  the  demurrer 
overruled,  with  costs  to  appellant  in  this  court  and  in  the  court  below, 
with  leave  to  defendant  to  withdraw  its  demurrer  and  answer  within 
20  days  upon  payment  of  said  costs.    Order  filed.    All  concur. 


YUENGLING  v.  ELEVATOR  SUPPLY  &  REPAIR  CO.  (No.  6719.) 

(Supreme  Court,  AppeHate  Division,  First  Department.    January  22,  1915.) 

Master  and  Servant  «=»239— Injubt  to  Sebvantv-Liability. 

An  exi)erienced  employ^  adjusted  a  cable  to  an  elevator  car  in  a  build- 
ing in  process  of  construction.  It  was  necessary  to  pass  tbe  end  of  the 
cable  around  a  spindle  on  the  bottom  of  the  car,  and  then  stand  under 
the  car  to  watch  the  cable  as  the  car  ascended.  The  cable  carried  no 
strain,  except  its  own  weight.  While  the  car  was  ascending,  the  cable 
became  unfastened  and  fell  on  the  employ^.  The  cable  had  been  inse- 
curely fastened  by  the  employ^  and  his  helper.  Heldj  that  the  employ^ 
could  not  recover  for  the  injuries  sustained. 

[Ed.  Note.— For  other  cases,  see  Master  and  Servant,  Cent  Dig.  g§  749, 
750 ;  Dec.  Dig.  <$=;»239.] 

Appeal  from  Trial  Term,  New  York  County. 

Action  by  Charles  P.  Yuengling  against  the  Elevator  Supply  & 
Repair  Company.  From  a  judgment  for  plaintiff,  and  from  an  order 
denying  a  new  trial,  defendant  appeals.  Reversed,  and  new  trial 
granted. 

Argued  before  INGRAHAM,  P.  J.,  and  McLAUGHLIN,  LAUGH- 
LIN,  SCOTT,  and  HOTCHKISS,  JJ. 

Walter  L.  Glenney,  of  New  York  City,  for  appellant- 
Edward  J.  McCrossin,  of  New  York  City,  for  respondent 

SCOTT,  J.  Plaintiff,  while  in  defendant's  employ,  was  directed  by 
the  latter's  foreman  to  adjust  a  cable,  containing  electrical  wires,  to  an 
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elevator  car  in  a  building  in  course  of  construction.  To  do  the  work 
required  of  him  it  was  necessary  to  pass  the  end  of  the  cable  around  a 
spool  or  spindle  on  the  bottom  of  the  car,  and  then,  standing  under  the 
car  to  watch  the  cable  as  the  car  ascended,  to  see  whether  or  not  it 
kinked,  or  interfered  with  other  cables  strung  up  the  shaft.  The 
cable  carried  no  strain,  except  it  own  weight.  While  the  car  was  as- 
cending, the  cable  became  unfastened,  falling  upon  plaintiff  and  injur- 
ing him.  The  reason  it  fell  was  because  it  had  been  insecurely  and 
improperly  fastened  by  plaintiff  himself  and  his  helper  working  under 
his  supervision. 

The  plaintiff  was  experienced  at  this  sort  of  work,  and  there  is  no 
complaint  that  the  cable,  and  the  wire  with  which  it  was  to  be  fastened, 
were  not  sound  and  proper  for  the  work  in  hand.  The  method  of 
fastening  the  cable  was  to  pass  the  end  around  the  spool  or  spindle  and 
then  to  seize  or  tie  the  end  to  the  standing  part  of  the  cable  with  wire. 
If  this  had  been  properly  done,  it  would  have  been  quite  safe  and  se- 
cure. 

The  plaintiff  urges  that  his  employer  should  have  provided  a  longer 
cable,  so  that  after  the  two  parts  had  been  brought  together  and  seized 
there  would  have  remained  an  excess  of  loose  end,  which  could  in 
some  way  have  been  fastened  to  the  car,  so  that;  if  plaintiff's  work 
had  been  improperly  done,  as  it  was,  the  cable  would  have  remained 
fastened  to  the  car.  In  other  words,  the  plaintiff  claims  that  he  should 
have  been  protected  against  the  consequences  of  his  own  carelessness. 
We  are  aware  of  no  such  obligation  upon  an  employer,  who  is  certainly 
not  bound  to  anticipate  that  an  experienced  and  competent  employe 
will  perform  a  simple  piece  of  work  so  imperfectly  that  it  will  fail. 

The  judgment  and  order  appealed  from  must  be  reversed,  and  a 
new  trial  granted,  with  costs  to  appellant  to  abide  the  result.  Settle 
order  on  notice.    AH  concur. 


STRASBUBOER  v.  MYBIB  STRASBUBGBB  &  CO.,  Inc.,  et  al.     (No.  6991.) 
(Supreme  Ctourt,  Appellate  Division,  E^rst  Department.     April  9,  1915.) 

1.  Bills  and  Notss  €:s>537 — ^IjIabiijtt  of  In dorgbb— Questions  of  Fact. 

Plaintiff,  lier  son,  and  defendant  were  interested  in  a  corporation 
which  gave  its  note  for  a  loan.  The  parties  indorsed  as  offlcers  and  as 
individuals;  plaintiif  signing  last.  She  paid  the  note  at  maturity,  and 
sued  defendant  as  a  prior  indorser.  Heldt  in  the  absence  of  express  agree- 
ment, that  the  common  financial  interest  of  the  parties  in  the  corporation 
overcame  the  presumption  of  successive  liability,  arising  from  the  order 
in  which  they  signed,  sufficiently  to  render  it  a  question  of  fact  whether 
it  was  their  intention  to  become  jointly  liable  as  sureties  for  the  corpora- 
tion, and  not  liable  to  one  another  in  the  order  of  their  respective  indorse- 
ments. 

[Ed.  Note. — For  other  cases,  see  Bills  and  Notes,  Gent  Dig.  §§  1862- 
1893 ;    Dec.  Dig.  «=>537.] 

2.  BiLia  AND  Notes  ^s»266 — Pbincipal  and  Subbtt  ^s»191 — ^Liability  of 

In  DORSEB— Contribution. 

Where  the  president  of  a  corporation  paid  its  note  at  maturity, 
whether  she,  her  son,  and  the  defendant,  who  had  indorsed  both  as  of- 
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fleers  of  the  corporation  and  as  indiylduals,  had  become  Jointly  liable  aa 
sureties  for  the  corporation  or  subject  to  successive  liabilities  as  in- 
dorsers,  she  was  entitled  to  contribution  from  the  defendant  to  one-third 
of  the  amount  paid,  with  interest  from  date  of  payment. 

[Ed.  Note. — ^For  other  cases,  see  Bills  and  Notes,  Cent.  Dig.  |f  615-619, 
1724;  Dec.  Dig.  <d=s>2G6;  Principal  and  Surety,  Cent  Dig.  U  60&-623; 
Dec.  Dig.  <g=»194.] 

Ingraham,  P.  J.,  dissenting. 

Appeal  from  Trial  Term,  New  York  County. 

Action  by  Sarah  Strasburger  against  Myer  Strasburger  &  Co.,  In- 
corporated, Samuel  M.  Strasburger,  and  Patrick  J.  Hangley.  Judg- 
ment for  plaintiff  on  directed  verdict  and  motion  for  new  trial  over- 
ruled, and  defendant  Hangley  appeals.  Reversed  and  remanded,  un- 
less a  stipulation  reducing  recovery  is  filed. 

Argued  before  INGRAHAM,  P.  T.,  and  McLAUGHLIN,  LAUGH- 
LIN,  CLARKE,  and  SCOTT,  JJ. 

Abraham  Benedict,  of  New  York  City  (Charles  S.  Guggenheimer, 
of  New  York  City,  on  the  brief),  for  apj)ellant. 

Edwin  M.  Otterbourg,  of  New  York  City  (Charles  A.  Houston,  of 
New  York  City,  on  the  brief),  for  respondent. 

LAUGHLIN,  J.  The  recovery  was  upon  a  promissory  note  on  the 
theory  that  the  appellant  was  liable  to  the  plaintiff  as  a  prior  indorser. 
Myer  Strasburger,  deceased,  was  engaged  in  business  in  the  borough 
of  Manhattan,  New  York,  as  an  insurance  broker  until  his  death  on 
the  2d  day  of  August,  1911.  The  appellant  had  been  associated  with 
him  in  that  business.  On  the  5th  day  of  November,  1911,  a  corpora- 
tion was  organized  by  the  plaintiff,  who  was  the  widow  of  the  decedent, 
and  his  son,  Samuel  M.  Strasburger,  and  the  appellant,  under  the 
name  of  Myer  Strasburger  &  Co.,  Incorporated,  with  a  capital  of  $5,- 
000,  consisting  of  50  shares,  for  the  purpose  of  continuing  the  insur- 
ance business  theretofore  conducted  by  the  decedent.  The  plaintiff 
took  30  shares  of  the  capital  stock  and  was  elected  vice  president.  The 
appellant  took  16%  shares  and  was  elected  secretary  and  treasury-; 
and  Samuel  M.  Strasburger  took  SYs  shares,  and  was  elected  presi- 
dent.   The  plaintiff's  son  and  the  appellant  conducted  the*  business. 

In  the  summer  of  1913,  the  corporation  was  in  need  of  funds,  and 
an  effort  was  made  to  obtain  a  loan  from  the  Columbia  Bank.  Evidence 
was  given  in  behalf  of  the  appellant  tending  to  show  that  the  appel- 
lant and  Samuel  M.  Strasburger  caused  a  note  for  $2,500  to  be  made 
in  behalf  of  the  corporation,  under  date  of  June  18,  1913,  to  the  order 
of  said  bank,  payable  in  four  months,  and  it  was  signed  in  the  name  of 
the  corporation,  by  Samuel  M.  Strasburger  as  president,  and  by  the 
appellant  as  treasurer,  and  they  indorsed  it  as  president  and  treasurer, 
respectively,  and  presented  it  to  the  bank  for  discount ;  that  the  bank 
refused  to  discount  it  without  their  individual  indorsements  and  the 
indorsement  also  of  the  plaintiff ;  that  thereafter  they  indorsed  it  in- 
dividually, following  the  indorsements  already  upon  it  by  them  in  their 
official  capacity,  Samuel  M.  Strasburger  signing  first  and  the  appel- 
lant next,  and  then  caused  it  to  be  presented  to  the  plaintiff,  who  in- 
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dorsed  it  after  the  name  of  the  appellant.  There  is  no  evidence  of  any 
express  agreement  between  the  plaintiff  and  her  son  and  the  appellant, 
or  between  her  and  the  appellant,  with  respect  to  her  indorsement,  or 
with  respect  to  whether  any  information  was  communicated  to  her 
other  than  the  presentation  of  the  note  for  indorsement.  The  note 
was  then  presented  to  and  discounted  by  the  bank,  and  the  proceeds 
were  used  in  the  business  of  the  corporation  as  contemplated.  The 
corporation  was  unable  to  pay  the  note  in  full  at  maturity,  and  the 
plaintiff  paid  the  balance  and  received  the  note,  and  thereupon  brought 
this  action. 

[1,  2]  The  common  interest  of  the  plaintiff  and  her  son  and  the  ap- 
pellant, as  owners  in  separate  shares  of  the  entire  capital  stock  of  the 
corporation,  doubtless  impelled  them  thus  to  become  accommodation 
indorsers,  with  a  view  to  protecting  their  financial  interests;  and  in 
such  circumstances  the  presumption  arising  from  the  order  in  which 
the  names  of  the  indorsers  appear,  if  not  overcome  as  matter  of  law, 
is  sufficiently  overcome,  at  least,  to  raise  a  question  of  fact,  as  to 
whether  it  was  not  the  intention  of  the  parties  to  become  jointly  liable 
as  sureties  for  the  corporation,  and  not  liable  to  one  another  according 
to  the  order  of  their  respective  indorsements.  See  Easterly  v.  Barber, 
66  N.  Y.  433 ;  George  v.  Bacon,  138  App.  Div.  208,  123  N.  Y.  Supp. 
103.  The  court  refused  appellant's  request  to  go  to  the  jury,  which  we 
think  should  have  been  granted.  The  plaintiff,  however,  would  in  any 
event  be  entitled  to  contribution  from  the  appellant  to  the  extent  of 
one-third  of  the  amount  she  was  obliged  to  pay,  together  with  interest 
thereon  from  the  date  of  payment.  See  George  v.  Bacon,  supra.  She 
paid  $2,236.03  on  the  30th  day  of  October,  1913.  If  she  wishes  to 
stipulate  to  reduce  the  recovery  to  the  amount  to  which  she  is  clearly 
entitied  as  matter  of  law,  there  is  no  occasion  for  a  new  trial. 

It  follows  that  the  judgment  and  order  should  be  reversed,  and  a 
new  trial  granted,  with  costs  to  appellant  to  abide  the  event,  unless  the 
plaintiff  stipulates  to  reduce  the  recovery  to  $789.81,  in  which  event  the 
judgment  is  so  modified  and  affirmed,  without  costs. 

McLaughlin,  CLARKE,  and  SCOTT,  JJ.,  concur. 

INGRAHAM,  P.  J.  (dissenting.)  I  think  this  judgment  should  be  af- 
firmed. There  is  absolutely  no  evidence,  so  far  as  I  can  see,  that  would 
justify  a  jury  in  finding  that  there  was  any  agreement  that  the  in- 
dorsers on  this  promissory  note  should  be  jointly  liable  as  sureties  for 
the  corporation.  In  the  prevailing  opinion  it  is  assumed  that  the  plain- 
tiff and  her  son  and  the  appellant  were  doubtlessly  impelled  to  become 
accommodation  indorsers  with  a  view  to  protecting  their  financial  in- 
terests. This  is  pure  assumption,  merely  based  upon  the  fact  that  the 
plaintiflE  owned  some  capital  stock  in  the  corporation  for  whose  accom- 
modation the  note  was  given.  The  plaintiff  had  nothing  to  do  with  the 
actual  management  of  the  business  of  the  corporation.  She  indorsed 
the  notes  after  the  other  individual  indorsers,  and  I  think  was  entitled 
to  the  benefit  of  section  118  of  the  Negotiable  Instruments  Law  (Con- 
sol.  Laws,  c.  38),  which  provides: 
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"As  respects  one  another,  Indorsers  are  liable  prima  fttcle  In  the  order  in 
which  they  indorse,  but  evidence  is  admissible  to  show  as  between  or  among 
themselves  they  have  agreed  otherwise.    •    ♦    • »» 

To  justify  the  court  in  disregarding  this  express  provision  of  law, 
there  must  be  evidence  to  show  that  as  between  themselves  they  have 
agreed  otherwise.  It  is  conceded  that  there  was  no  such  evidence,  ex- 
cept a  presumption  which  arises  because  of  the  fact  that  the  plaintiff 
had  owned  stock  in  the  corporation.  This  seems  to  me  to  be  utterly  in- 
sufficient to  justify  the  presumption  of  an  agreement  to  be  jointly  liable 
as  sureties  for  the  corporation.  It  is  not,  as  I  view  it,  the  intention  of 
the  parties  that  controls,  but  to  justify  a  reversal  of  this  judgment 
there  must  be  evidence  of  an  agreement  between  the  indorsers.  George 
v.  Bacon,  138  App.  Div.  208,  123  N.  Y.  Supp.  103,  reUed  upon  by  the 
appellant,  presented  an  entirely  different  state  of  facts.  There,  there 
was  evidence  that  the  court  held  justified  the  inference  of  an  express 
agreement.  In  this  case  there  is  no  such  evidence,  except  the  mere  fact 
that  the  plaintiff  was  the  owner  of  stock  of  the  corporation ;  and  the 
mere  fact  that  the  plaintiff  was  the  owner  of  stock  of  the  corporation 
for  whose  accommodation  the  note  was  given  is  not  evidence  to  sus- 
tain a  finding  of  such  an  agreement. 


SCIABALLA  v.  ILLINOIS  SURETY  CO.     (No.  0904.) 

(Supreme  Court,  Appellate  Division,  First  Department.    March  12,  19150 

L  Carriers  ^=:»252 — Sale  op  Tickets— Bonu  to  Secxtbk  Deposits— Repeal  op 
Statutes. 

Ttiat  Laws  1907,  e.  185,  and  Laws  1908,  c.  479,  amending  it,  and  re- 
quiring that  persons  engaged  in  the  business  of  selling  railroad  and 
steamship  tickets  and  receiving  money  ou  deposit  in  connection  therewith 
give  bond,  were  included  in  the  schedule  of  laws  repealed  in  1909,  did  not, 
in  view  of  Laws  1909,  c.  596,  prescribing  rules  for  statutory  construction, 
operate  to  repeal  such  law  as  amended,  where  in  fact  it  was  incorporated 
without  further  change  in  General  Business  Law  (Consol.  Laws,  c.  20) 
§§  150-154. 

[Ed.  Note.— For  other-cases,  see  Carriers,  Cent.  Dig.  {(  1009,  1010,  1015 ; 
Dec.  Dig.  «=s>252.] 

2.  Carriers   ^=»252 — Sale   of  Tickets— Bond   to   Secure   Depostts— Addi- 

tional Secxtritt— Negessitt  of  Election. 

Where  plaintiflTs  deposits  were  made  in  1909,  it  was  not  essential  to 
his  right  to  resort  to  the  additional  security  given  by  the  ticket  ageut 
with  whom  he  made  the  deposits,  pursuant  to  Laws  1910,  c.  348,  art.  3a, 
requiring  that  cash  security  be  given  by  private  bankers,  that  he  waive 
the  benefit  of  the  bond  given  by  the  ticket  agent  pursuant  to  Laws  1907. 
c.  185,  and  Laws  1908,  c.  479,  as  a  condition  precedent  to  his  right  to 
resort  to  the  additional  security. 

[Ed.  Note.— For  other  cases,  see  Carriers,  Cent.  Dig.  §§  1009,  1010,  1015 ; 
Dec.  Dig.  «=>252.] 

3.  Election  of  Remedies  ^=!>Z — Application  of  Doctrine. 

The  doctrine  of  election  applies  only  where  Inconsistent  rights  or  rem- 
edies are  involved. 

[Ed.  Note.— For  other  cases,  see  Election  of  Remedies,  Cent.  Dig.  §i 
8,  4 ;   Dec.  Dig.  ^s»3.1 
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4.    GUABANTT  ^=»61 — SUBSTmrriON— PBOOI^IilABILITT  OF  SUSETIBS. 

Where  a  guaranty  covers  past  as  well  as  future  transactions,  It  must 
clearly  appear,  In  order  to  release  the  sureties  on  a  preceding  guaranty, 
that  the  later  bond  was  given  ns  a  substitute  for  the  former,  and  In  the 
absence  of  such  evidence  the  principal  may  resort  to  the  sureties  on  both 
bonds,  between  whom  the  usual  rights  of  contribution  exist 

[Ed.  Note. — For  other  cases,  see  Guaranty,  Cent  Pig.  {  71;   Dec.  Dig. 

McLaughlin  and  Dowling,  JJ.,  dissenting. 

Appeal  from  Special  Term,  New  York  County. 

Action  by  Giuseppe  Sciaballa,  suing,  etc.,  against  the  Illinois  Surety 
Company.  From  a  judgment  dismissing  the  complaint  on  the  merits, 
plaintiff  appeals.    Reversed,  and  judgment  ordered  for  plaintiff. 

Argued  before  INGRAHAM,  P.  J.,  and  McLAUGHLIN,  LAUGH- 
LIN,  DOWLING,  and  HOTCHKISS,  JJ. 

Samuel  Hoffman,  of  New  York  City,  for  appellant 
L.  Laflin  Kellogg,  of  New  York  City,  for  respondent. 

HOTCHKISS,  J.  The  action  is  a  representative  one  by  plaintiff, 
as  a  depositor  with  one  Zingales,  to  recover  on  a  bond  given  under  the 
law  regulating  the  business  of  selling  railroad  and  steamship  tickets 
for  foreign  transportation. 

The  first  legislation  on  the  subject  was  chapter  185,  Laws  1907, 
which  required  a  bond  of  $15,000  or  cash  to  be  deposited  with  the 
comptroller  by  all  persons  engaged  in  such  business,  and  who  in  con- 
junction therewith  received  money  for  transmission  to  foreign  coun- 
tries. By  Laws  of  1908,  c.  479,  the  act  was  extended  to  all  such 
persons  who,  while  conducting  the  business  aforesaid,  received  money 
on  deposit.  The  bond  in  question  was  given  on  August  17,  1908,  un- 
der the  act  as  thus  amended.  In  the  general  consolidation  of  the  stat- 
utes, which  became  effective  February  17,  1909,  the  act  of  1907,  as 
amended  in  1908,  and  without  further  change,  was  incorporated  into 
the  General  Business  Law  as  sections  150  to  154  thereof,  and  the 
acts  of  1907  and  1908  were  included  in  the  schedule  of  laws  repealed. 
The  plaintiff's  deposits  were  made  August  22  and  November  22,  1909. 
By  chapter  348,  Laws  1910,  a  new  article  (3a)  covering  the  subject 
of  private  banking  was  added  to  the  General  Business  Law,  and  by 
chapter  349  of  the  Laws  of  the  same  year  sections  150  to  154  were 
amended  so  as  to  apply  exclusively  to  the  business  of  ticket  agents ; 
the  two  acts  working  a  separation  of  the  business  of  receiving  deposits 
from  the  business  of  selling  transportation  tickets.  Under  the  private 
banking  article  (chapter  343)  there  was  a  new  plan  of  security  adopted 
with  respect  to  private  bankers,  which  required  a  deposit  with  the 
comptroller  of  securities  or  money  and  also  a  bond. 

In  pursuance  of  the  amendment  of  1910,  Zingales  deposited  $10,000 
with  the  comptroller  and  gave  a  bond  in  the  same  amount  Some 
time  before  the  commencement  of  this  action  Zingales  was  adjudged 
a  bankrupt,  and  the  money  and  bond  given  under  the  act  of  1910 
were  delivered  to  his  trustee,  who  collected  the  amount  of  the  bond. 
Subsequently  plaintiff  filed  his  claim  in  bankruptcy  and  received  his 
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pro  rata  dividend.  The  learned  court  below  held  that  plaintiff  had 
the  right  to  enforce  the  bond  sued  on  in  this  action,  or  the  security 
deposited  under  the  law  of  1910,  but  that  he  could  not  have  the  ben- 
efit of  both,  and,  having  elected  to  pursue  the  latter,  he  could  not 
claim  under  the  former. 

[1]  The  first  objection  to  a  recovery  urged  by  the  respondent  is  that 
plaintiff  has  no  right  to  resort  to  the  bond  in  suit,  because  the  act  of 
1907,  as  amended  in  1908,  was  repealed  by  the  Consolidated  Laws  be- 
fore plaintiff's  deposits  were  made.  I  think  this  position  is  untenable. 
McAvoy  V.  City  of  New  York,  52  App.  Div.  485,  488,  65  N.  Y.  Supp. 
274,  affirmed  166  N.  Y.  588,  59  N.  E.  1125;  Laws  1909,  c.  596. 

[2]  The  remaining  question  involves  the  effect  of  the  act  of  1910. 
Did  it  give  plaintiff  an  additional  security,  and,  if  so,  was  his  right 
to  resort  to  it  conditional  on  his  election  to  waive  the  benefit  of  the 
bond  theretofore  given?  In  Goldberg  v.  People's  Surety  Co.,  162 
App.  Div.  385,  147  N.  Y.  Supp.  355,  we  held:  (1)  Moneys  deposited 
before  the  act  of  1907,  as  amended  in  1908,  and  which  remained  on 
deposit  after  a  bond  had  been  given  under  the  latter  act,  were  covered 
by  such  bond.  (2)  Moneys  so  deposited,  and  remaining  after  the 
amended  law  of  1907  became  inoperative  in  consequence  of  the  act 
of  1910,  were  still  covered  by  the  bond,  because  of  the  saving  clause 
in  the  act  of  1910.  In  the  course  of  his  opinion,  Mr.  Justice  Clarke 
took  occasion  to  say  that  moneys  so  deposited  and  remaining  con- 
stituted a  contract  liability  under  the  bond  that  could  not  be  violated 
by  subsequent  legislation ;  but  he  was  careful  to  add  that,  because  of 
the  saving  clause,  no  such  legislation  had  been  in  fact  attempted. 

The  Goldberg  Case,  while  authority  for  the  proposition  that  this 
plaintiff  may  look  to  the  bond  of  1910,  as  well  as  to  that  of  1908,  does 
not,  however,  necessarily  decide  the  question  of  election  which  is  now 
raised.  The  act  of  1910  prohibited  any  one  from  thereafter  engaging 
in  the  business  of  receiving  deposits  without  first  procuring  a  license, 
as  a  condition  of  which  the  applicant  was  required  to  give  bond  and 
security  "for  the  faithful  holding  of  all  moneys  that  may  be  deposited 
with  the  applicant,  *  *  *  and  the  repayment  of  such  moneys." 
As  I  have  shown,  security  given  under  this  act  inured  to  the  benefit 
of  existing  as  well  as  future  depositors.  There  is  not  a  syllable  in 
the  act  to  indicate  that  its  benefits  were  intended  to  be  extended  to 
existing  depositors  only  on  condition  that  they  should  waive  the  ben- 
efit of  any  security  given  under  any  prior  act.  Perhaps  that  was  what 
the  Legislature  meant;  but  if  it  failed  to  say  so,  and  if  we  are  com- 
pelled, as  I  think  we  are  by  our  decision  in  the  Goldberg  Case,  to 
construe  the  language  used  as  extending  the  benefit  of  the  act  to  ex- 
isting depositors,  by  what  right  may  we  say  that  it  was  on  conditions 
not  expressed  in  the  act  itself? 

[3,  4]  The  doctrine  of  election  applies  only  where  inconsistent  rights 
or  remedies  are  involved.  In  principle  I  cannot  distinguish  the  present 
case  from  People  v.  Lee,  104  N.  Y.  441,  10  N.  E.  884,  Barnes  v.  Gush- 
ing, 168  N.  Y.  542,  61  N.  E.  902,  and  First  Nat.  Bank  of  Waterloo 
V.  Story,  200  N.  Y.  346,  93  N.  E.  940,  34  L.  R.  A.  (N.  S.)  154,  21 
Ann.  Gas.  542.  These  cases  all  go  on  the  principle  that  where  a  guar- 
anty covers  past  as  well  as  future  transactions,  in  order  to  release  the 
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sureties  on  a  preceding  guaranty,  it  must  clearly  appear  that  the  later 
bond  was  given  as  a  substitute  for  the  former,  and  in  the  absence  of 
such  evidence  the  principal  may  resort  to  the  sureties  on  both  bonds, 
between,  whom  the  usual  rights  of  contribution  exist. 

I  think  the  judgment  should  be  reversed,  and  that  a  judgment  on 
proper  findings  should  be  entered  in  favor  of  the  plaintiff. 

Judgments  revefsed,  with  costs,  and  judgment  ordered  for  plaintiff 
as  directed  in  opinion.    Settle  orders  on  notice. 

INGRAHAM,  P.  J,  and  LAUGHLIN,  J.,  concur.  McLAUGH- 
LIN  and  BOWLING,  JJ.,  dissent 


COHEN  ▼.  ILLINOIS  SURETY  CO.     (No.  6903.) 
(Snpreme  Coart,  Appellate  Division,  First  Department    March  12,  1015.) 

Appeal  from  Special  Term,  New  York  County. 

Action  by  Ida  Cohen,  suing,  etc.,  against  the  Illinois  Surety  Company. 
From  a  Judgment  for  defendant,  plaintiff  appeals.  Reversed,  and  Judgment 
ordered  for  plaintiff. 

Argued  before  INGRAHAM,  P.  J.,  and  McLAUGHUN,  LAUGHLIN,  DOWL- 
ING,  and  HOTCHKISS,  JJ. 

Samuel  Hoffman,  of  New  York  City,  for  appellant 
L.  Laflln  Kellogg,  of  New  York  City,  for  respondent 

HOTCHKISS,  J.  The  issues  in  this  case  are  identical  with  those  In  the 
Sciaballa  Case,  152  N.  Y.  Supp.  760,  decided  herewith,  and  the  decision  herein 
should  foUow  the  decision  in  that  case.    Settle  orders  on  notice. 

INGRAHAM,  P.  J.,  and  LAUGHLIN,  J.,  concur,  McLAUGHLIN  and 
OOWLING,  JJ.,  dissent 


ARBURY  V.  DE  NIORD  et  aL 
(Supreme  Court,  Equity  Term,  Erie  County.    March  15,  1915.) 

1.  Tbusts  ^==>62% — Pabol  Trusi  of  Foreign  Realty— Law  Governing. 

In  an  action  hy  a  trustee  In  bankruptcy  to  impress  with  a  trust  In  favor 
of  the  creditors  of  the  bankrupt  lands  In  Canada  standing  in  the  name  of 
another,  Canadian  laws  governed  the  transactions  between  the  bankrupt 
and  the  holder  of  the  legal  title. 

[Kd.  Note. — For  other  cases,  see  Trusts,  Cent  Dig.  {  89:    Dec.  Dig. 

2.  Evidence  ^=»81 — ^Pbesumptions— Foreign  Law. 

While  the  presumption  is  that  the  common  law  of  Canada  is  the  same 
as  that  of  the  state,  no  such  presumption  prevails  as  to  Canadian  statu- 
tory law. 

[Ed.  Note.— For  other  cases,  see  Evidence,  Cent  Dig.  {  102;  Dec. 
Dig.  «=»81.] 

3.  Tbusts  e=>17,  18— Parol  Trust  in  Land— Vauditt. 

By  the  common  law  of  the  state  and  its  general  equity  Jurisprudence, 
a  parol  trust  in  land  is  valid  and  enforceable. 

[Ed.  Note.— For  other  cases,  see  Trusts,  Cent  Dig.  S§  15-24 ;  Dec.  Dig. 
4=»17,  18.] 

^s»7or  other  cases  see  same  topic  ft  KBT-NUMBBR  In  all  Key-Nnmbered  Digests  ft  Indexes 

Digitized  by  VjOOQ  iC 


764  152  NEW   YOBK  8UPPLBI&BNT  (Sup.  Ct. 

4.  Bankbuftct  ^==>140— Tbansfeb  by  Bawkbupt— Validitt. 

Where,  previous  to  his  adjudication  as  a  bankrupt,  an  Insolrent  re- 
ceived money  from  one  for  whom  his  wife  held  real  property  In  Canada 
in  trust,  and  mingled  such  money  with  his  own  funds  in  bank,  upon 
which  he  drew  checks  for  his  own  purposes,  but  eventually  applied  the 
money  received  to  the  repair,  etc.,  of  the  realty,  the  purpose  for  which 
it  was  paid  him,  and  where  such  insolvent's  wife  subsequently  conveyed 
such  property  to  the  beneficiary,  there  was  no  right  in  the  insolvenrs 
trustee  in  bankruptcy,  after  adjudication,  to  Impr^s  a  trust  upon  the 
property  in  Canada  in  favor  of  the  bankrupt's  creditors,  since  beneficial 
title  to  the  funds  which  had  passed  through  the  bankrupt's  hands  to  go 
into  such  property  never  vested  In  him. 

[Ed.  Note-— For  other  cases,  see  Bankruptcy,  Cent  Dig.  §{  198, 199,  219. 
225;  Dec.  Dig.  «=»140.] 

5.  Bankruptcy  ^==>161 — Preferewces— Statute. 

Where,  previous  to  his  adjudication  as  a  bankrupt,  an  Insolvent  re- 
ceived money  from  one  for  whom  his  wife  held  real  property  in  Canada 
in  trust,  thereby  becoming  such  beneficiary's  debtor,  used  the  funds  so 
secured  in  the  maintenance  and  care  of  ttie  trust  property,  and  the  in- 
solvent's wife  thereafter  conveyed  such  property  to  the  benefldary,  after 
the  Insolvent's  adjudication  in  bankruptcy  his  trustee  could  not  impress 
upon  such  property  a  trust  for  the  benefit  of  creditors;  the  payments 
having  been  made  more  than  four  years  previously  to  the  adjudication 
in  bankruptcy,  while  the  national  Bankruptcy  Act  avoids  only  prefer- 
ences within  four  months  of  adjudication. 

[Ed.  Note. — For  other  cases,  see  Bankruptcy,  Cent  Dig.  f§  261-263; 
Dec.  Dig.  «g=»161.] 

Action  by  Ward  B.  Arbury,  as  trustee  in  bankruptcy,  of  Richard  S. 
J.  De  Niord,  against  Richard  S.  J.  De  Niord  and  others.  Complaint 
dismissed. 

Edward  W.  Hamilton,  of  Buffalo,  for  plaintiff. 
Edwin  L.  Dolson,  of  Buffalo,  for  defendant  De  Niord. 
William  B.  Dickinson,  of  Buffalo,  for  defendant  Campbell. 
James  McCormick  Mitchell,  of  Buffalo,  for  defendant  People's  Bank 
of  Buffalo. 

WHEELER,  J.  This  action  is  brought  to  impress  certain  real  prop- 
erty, consisting  of  a  lot  with  a  cottage  thereon,  located  at  Point  Abino. 
Canada,  with  a  trust  in  favor  of  the  creditors  of  the  bankrupt,  upon 
an  allegation  that  the  bankrupt's  money  went  into  and  paid  for  the 
property,  while  the  legal  title  to  the  real  estate  was  conveyed  to  his 
wife,  Annie  Upton  De  Niord,  and  subsequently  by  her  to  the  defend- 
ant Mary  S.  Campbell. 

The  facts  of  the  case  are  that  the  defendant  Richard  S'.  J.  De  Niord 
has  been  insolvent  for  years,  and  on  April  11,  1914,  was  duly  adjudged 
a  bankrupt.  The  defendant  Mary  S.  Campbell  has  been  for  many  years 
a  personal  friend  and  intimate  in  the  De  Niord  family.  Miss  Campbell 
maintained  a  home  or  retreat  for  patients  taking  treatment  with  many 
of  Buffalo's  prominent  physicians.  She  expressed  a  desire  to  secure 
some  place  where  she  might  go  in  the  summer  season,  and  be  free  from 
the  cares  and  responsibilities  of  her  work.  Mr.  De  Niord  learned  that 
the  cottage  in  question  at  Point  Abino  could  be  purchased  at  a  bar- 
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gain,  and  called  Miss  Campbeirs  attention  to  Uie  fact.  He  at  the  same 
time  told  her  he  had  no  money  with  which  to  buy  the  property.  Miss 
Campbell  then  offered  to  buy  the  property  and  furnish  the  money  so 
to  do,  and  made  this  arrangement  with  Mrs.  De  Niord :  That  she  (Mrs. 
De  Niord)  should  look  after  all  the  details  of  the  transaction  through 
her  husband,  but  that  the  title  to  the  property  should  be  taken  in  Mrs. 
De»Niord's  name;  that  she  should  see  to  the  necessary  repairs,  pay 
the  taxes  and  insurance,  and  take  general  manac^ement  of  the  cottage, 
of  which  Miss  Campbell  wished  to  be  relieved ;  uiat  thus  a  home  might 
be  provided  for  Miss  Campbell,  where  she  should  be  at  liberty  to  go 
and  stay  whenever  she  desired. 

Miss  Campbell  agreed  to  furnish  the  money  needed  for  all  these 
things,  and  Mrs.  De  Niord  agreed  to  convey  to  Miss  Campbell  the 
property  in  question  whenever  requested  to  do  so.  Mrs.  De  Niord  had 
no  means  of  her  own,  and  was  unfamiliar  with  business  matters,  and 
it  was  agreed  that  her  husband,  Richard  S.  J.  De  Niord,  should  act  as 
agent  for  the  parties  in  doing  what  was  necessary  to  be  done.  This 
arrangement  was  carried  out.  The  property  was  purchased  and  deeded 
to  Mrs.  De  Niord  in  March,  1910.  The  price  was  either  $4,500 
or  $4,800.  Money  was  expended  in  alterations  and  repairs,  and  in  the 
care  and  maintenance  of  the  property.  All  this  money  was,  in  fact,  ad- 
vanced and  paid  by  Miss  Ounpbell,  and  amounted  to  about  $7,500  in 
all.  It  was  sometimes  advanced  in  cash,  but  principally  in  checks  on 
Miss  Campbell's  bank  account,  drawn  to  the  order  of  Richard  S.  J. 
De  Niord.  Whenever  money  was  paid  by  Miss  Campbell  for  these 
purposes,  and  pursuant  to  the  arrangement  between  the  parties,  Mrs. 
De  Niord  gave  Miss  Campbell  a  receipt  for  the  amount  advanced,  to 
be  applied  on  purchase  or  maintenance  of  the  cottage  at  Point  Abino 
"through  R.  S.  J.  De  Niord,  Agt."  The  receipts  and  checks  produced 
show  beyond  any  question  that  Miss  Campbell  in  fact  paid  from  her 
own  funds  for  the  "cottage,  the  improvements  and  maintenance,  and 
that  none  of  the  money  of  Mr.  De  Niord  went  into  the  property. 

Mr.  De  Niord  had  a  bank  account  of  his  own  in  the  People's  Bank, 
and,  when  money  or  checks  were  received  from  Miss  Campbell,  de- 
posited a  good  share  of  them  to  his  individual  credit  in  the  People's 
Bank.  He  was  a  borrower  from,  and  indebted  to,  other  people,  and 
loans  and  advances  by  them  also  went  into  this  account.  In  any  event, 
he  commingled  the  moneys  paid  by  Miss  Campbell  with  his  own,  and 
with  moneys  derived  from  others.  It  is  not  improbable  that  some  of 
the  moneys  advanced  by  Miss  Campbell,  instead  of  being  immediately 
devoted  to  the  purposes  for  which  they  were  given,  were  temporarily 
used  by  him  for  otlier  purposes.  Nevertheless,  although  the  moneys 
may  have  been  so  used,  Mr.  De  Niord  in  fact  made  good  for  any  such 
temporary  misappropriation,  and  in  fact  used  the  amount  of  money 
advanced  by  Miss  Campbell  in  paying  for  and  improving  the  property  in 
question,  and  no  money  of  his  own  went  into  it.  The  former  owner 
of  the  property  conveyed  to  Mrs.  De  Niord  by  deed  dated  March  26^ 
1910,  and  on  the  15th  day  of  June,  1914,  Mrs.  De  Niord,  at  the  re- 
quest of  Miss  Campbell,  deeded  the  property  to  her.  Before  doing  this, 
however,  by  and  with  the  consent  of  Miss  Campbell,  Mrs.  De  Niord 
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gave  a  mortgage  on  the  property  to  the  People's  Bank  to  secure  notes 
given  the  bank,  signed  by  both  Mr.  and  Mrs.  De  Niord. 

These  facts  the  evidence  establishes  most  completely  and  satisfactor- 
ily, and,  such  being  the  case,  we  are  unable  to  discover  how,  upon  any 
theory,  the  plaintiff  can  succeed  in  this  action.  In  the  first  place,  Miss 
Campbell  was  at  all  times  the  equitable  owner  of  the  Point  Abino  prop- 
erty. Mrs.  De  Niord,  in  equity,  simply  held  the  property  in  trust  for 
Miss  Campbell,  whose  money  paid  for  it. 

[1^  2]  It  is  claimed  that  such  a  trust  is  void  and  unenforceable  under 
our  statutes.  It  is  at  most  only  a  matter  between  Miss  Campbell  and 
Mrs.  De  Niord,  and  does  not  concern  the  creditors  of  Mr.  De  Niord. 
The  property  concerned,  however,  is  located  in  Canada,  and  the  Cana- 
dian laws  must  govern.  We  are  not  advised  of  the  provisions  of  the 
statutes  of  Canada  on  the  subject,  or  whether  there  is  any  statute  relat- 
ing to  the  situation.  We  cannot  presume  that  the  statute  law  of  Cana- 
da is  the  same  as  the  statute  law  of  this  state.  That  presumption  pre- 
vails as  to  the  common  law,  but  does  not  obtain  as  to  statutory  en- 
actments. First  Nat.  Bank  v.  Nat.  Broadway  Bank,  156  N.  Y.  472,  51 
N.  E.  398,  42  L.  R.  A.  139;  International  Text-Book  Co.  v.  Connelly, 
206  N.  Y.  200,  99  N.  E.  722,  42  L.  R.  A.  (N.  S.)  1115;  Leonard  v. 
Columbia  Steam  Nav.  Co.,  84  N.  Y.  48,  33  Am.  Rep.  491 ;  Harris  v. 
White,  81  N.  Y.  532;  Zeltner  v.  Irwin,  25  App.  Div.  228, 49  N.  Y.  Supp. 
337. 

[3]  We  must  therefore  presume,  in  the  absence  of  any  evidence  on 
the  subject,  that  the  common  law  and  common  equity  governed  the  re- 
lations between  Mrs.  De  Niord  and  Miss  Campbell,  and  there  is  nothing 
by  way  of  statute  which  would  prevent  Miss  Campbell  at  any  time  en- 
forcing the  oral  agreement  between  herself  and  Mrs.  De  Niord  to  con- 
vey the  property  in  question  whenever  required  so  to  do.  In  other 
words,  the  trust,  although  orlly  evidenced  by  parol  evidence  and  writ- 
ten receipts,  was  nevertheless  valid  and  enforceable  at  common  law 
and  in  this  case,  when,  therefore,  Mrs.  De  Niord  conveyed  the  property 
to  Miss  Campbell,  she  was  doing  only  what,  in  law,  equity,  and  good 
conscience,  she  was  bound  to  do. 

[4]  We  are  at  a  loss,  too,  to  see  how  the  general  creditors  of  Mr. 
De  Niord  can  claim  any  right  or  interest  in  the  property.  The  money 
of  Miss  Campbell  was  not  loaned  to  Mr.  De  Niord.  It  was  given  him 
for  a  specific  purpose.  It  was  paid  to  him  to  use  as  the  agent  of  Miss 
Campbell,  or  possibly  as  the  agent  of  his  wife.  Whether  as  the  agent 
of  Miss  Campbell  or  of  Mrs.  De  Niord  makes  no  diflFerence  in  this 
case,  for,  whichever  way  it  may  be  treated,  the  legal  result  is  the  same. 
Mr.  De  Niord  was  bound  to  devote  the  money  to  the  very  purpose  for 
which  it  was  given  to  him.  It  was  impressed  with  a  trust  for  that 
purpose.  If,  instead  of  using  some  of  the  identical  funds  for  purchas- 
ing the  property,  he  in  fact  used  other  moneys  which  came  to  his  hands, 
the  creditors  were  in  no  worse  condition  on  that  account  than  if  he  had 
taken  the  identical  currency  paid  him  by  Miss  Campbell.  The  trust 
imposed  to  devote  the  amount  of  money  received  from  Miss  Campbell 
to  the  acquisition  of  the  property  was  not  destroyed  because  he  may 
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have  temporarily  used  some  of  it  for  other  purposes.  The  duty  re- 
mained the  same. 

[S]  If,  however,  we  should  assume  for  the  purposes  of  this  action 
that  Mr.  De  Niord  in  law  and  in  fact  became  a  debtor,  instead  of  a 
trustee,  for  the  funds  furnished  by  Miss  Campbell,  then,  when  he 
paid  money  for  the  acquisition  and  maintenance  of  the  Point  Abino 
property,  he  was  simply  paying  what  he  owed.  All  that  could  be 
claimed  for  the  transaction  by  the  trustee  in  bankruptcy  is  that  such 
payment  amounted  to  an  unlawful  preference  of  one  creditor  over  an- 
other under  the  provisions  of  the  United  States  Bankruptcy  Act.  In 
order,  however,  to  enable  a  trustee  in  bankruptcy  to  reach  preferential 
payments,  such  payments,  under  the  act,  must  have  been  made  within 
ionr  months  prior  to  the  insolvent  having  been  adjudicated  a  bankrupt. 
These  pa3rments  were  made  and  the  property  acquired  in  March,  1910, 
while  Mr.  De  Niord  was  adjudged  a  bankrupt  in  June,  1914.  So  it 
will  be  seen  that  the  plaintiff  cannot  succeed  in  this  action  upon  the 
theory  that  the  money  advanced  by  Miss  Campbell  made  her  a  creditor 
of  the  bankrupt,  and  his  expenditure  of  these  funds  amounted  to  an 
unlawful  preference. 

In  whatever  light  we  view  the  facts,  we  think  the  plaintiff  has  failed 
to  make  out  a  case  against  any  of  the  defendants.  The  complaint  is 
therefore  dismissed,  with  costs  to  the  defendants  Mrs.  De  Niord,  Miss 
Campbell,  ^d  to  the  People's  Bank,  represented  by  Mr.  Mitchell. 

So  ordiered. 


PEOPLE  V.  MAESTRY.     (No.  TOCd.) 

(Supreme  Ck>iirt,  Appellate  Division,  Blrst  Department    April  9,  1915.) 

!•  Gbiminal  Law  «=»707,  723 — Misconduct  of  Distbict  Attorney — Instruc- 
tions OF  Court. 

The  action  of  the  court  In  permitting  the  district  attorney  to  cross- 
examine  witnesses  for  accused  by  asking  them  whether  they  knew  certain 
persons  In  no  way  connected  with  the  case,  and  who  were  characterized 
as  members  of  a  "gang,"  and  whether  they  had  not  seen  such  persons 
In  the  corridor  of  the  courthouse  during  the  trial,  and  In  permitting  the 
district  attorney  in  his  closing  argument  to  state  that  It  appeared  from 
the  testimony  of  the  witnesses  of  accused  that  they  knew  a  third  person 
who  was  outside  the  courtroom,  and  that,  after  it  was  brought  out  that 
there  was  a  gang  present,  there  was  a  thinning  out  of  the  corridors,  with- 
out proper  Instructions  on  objection  to  the  argument,  was  erroneous,  be- 
cause creating  a  prejudice  against  accused. 

[Ed.  Note.— For  other  cases,  see  Criminal  Law,  Cent  Dig.  ({  1602,  1663, 
1674,  1676;   Dec.  Dig.  «=>707,  723.] 

t.  GsnaKAL  Law  ^=»1186 — ^Misconduct  or   District  Attobnst— Instruc* 
TioNs  OF  Court— ••Technical  Error." 

Where  the  evidence  Justified  a  conviction  or  would  have  been  consistent 
with  an  acquittal,  error  in  permitting  the  district  attorney,  by  cross-exami- 
nation and  argument,  to  create  a  prejudice  against  accused,  without  proper 
instructions  on  objection  being  made,  was  not  a  ••technical  error,"  within 
Code  (^.  Proc.  §  642;    but  the  error  necessitated  a  reversal,  especially 
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where  the  court's  instniction  in  effect  apptoTed  the  improper  conduct 
of  the  district  attorney. 

[Ed.  Note.— For  other  cases,  see  Criminal  Law,  Oent  Diir.  If  3125-3219, 
3221.  3230;  Dec.  Di«.  <e=>1186. 

For  other  definitions,  see  Words  and  Phrases,  First  and  Second  Series, 
Technical  Error.] 

3.  Criminal  Law  ^=:>7d0 — Misconduct  op  Distbict  Attomnby— IitaTBUcnoxs 

OP  COUBT. 

Statements  made  by  the  prosecuting  attorney  to  the  Jury,  outside  of 
the  relevant  evidence  and  calculated  to  arouse  prejudice  against  ac- 
cused, constitute  error  for  which  a  new  trial  should  be  ordered,  where 
the  court  merely  instructed  to  disregard  the  characterizations  of  defend- 
ant's associates  by  counsel  and  draw  their  own  inferences. 

[£'d.  Note. — For  other  cases,  see  Criminal  Law,  Cent.  Dig.  H  1003 ;  Dec. 
Dig.  <e=>730.] 

Appeal  from  Criminal  Term,  New  York  County. 

Frank  Maestry,  alias  Frank  Miller,  was  convicted  of  murder  in  the 
second  degree,  and  he  appeals.    Reversed,  and  new  trial  ordered. 

Argued  before  INGRAHAM,  P.  J.,  and  CLARKE,  SCOTT,  DOW- 
UNG,  and  HOTCHKISS,  JJ. 

Samuel  Wechsler,  of  New  York  City  (John  Palmieri,  of  New  York 
City,  on  the  brief),  for  appellant. 

Louis  Fabricant,  of  New  York  City,  for  the  People. 

SCOTT,  J.  The  defendant  has  been  convicted  of  murder  in  the 
second  degree  for  having  shot  and  killed  one  James  Leone.  That  he 
did  shoot  and  kill  Leone  is  not  disputed,  but  whether  or  not  the  shoot- 
ing was  criminal  was  a  question  by  no  means  overwhelmingly  answered 
by  the  evidence.  A  question  of  fact  was  presented  for  the  determi- 
nation of  the  jury,  and  if  there  were  no  question  involved  except  the 
weight  of  the  evidence  we  should  find  no  difficulty  in  affirming  the 
judgment.  There  were  errors  committed  upon  the  trial,  however, 
which  were  certainly  calculated  to  prejudice  the  jury  against  the  de- 
fendant, and  which  in  our  opinion  were  such  as  to  require  a  reversal 
and  a  new  trial. 

Both  deceased  and  defendant  bore  unsavory  reputations,  and  both 
had  previously  been  convicted  of  minor  offenses.  Their  friends  and 
companions  were  of  the  same  class,  including  nearly  all  the  witnesses, 
except  the  police  officers.  The  assistant  district  attorney  who  prose- 
cuted for  the  people,  in  the  evident  effort  to  "create  an  atmosphere" 
unfavorable  to  the  defendant,  undertook  to  produce  the  impression 
that  he  and  the  witnesses  who  testified  in  his  favor  belonged  to  a 
"gang."  In  his  effort  to  produce  this  unfavorable  impression  the  pros- 
ecutor was  allowed,  over  objection  and  exception,  to  inquire  of  defend- 
ant's witnesses  whether  they  did  not  know  certain  persons,  in  no  way 
connected  with  the  case,  who  were  characterized  as  members  of  a  gang, 
and  also  to  ask  each  witness  if  he  had  not  seen  such  persons  in  the  cor- 
ridor of  the  courthouse  during  the  progress  of  the  trial.    In  his  sum- 
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ming  up  the  prosecutor  commented  upon  the  supposed  presence  in  flie 
courthouse  of  the  so-called  gang  in  the  following  words : 

*^It  also  appears  from  their  testimony  that  they  knew  this  James  Kelly  or 
Vaecarelli,  who  was  down  here  outside  of  this  courtroom,  and  I  appeal  to 
you,  gentlemen,  if  after  the  day  that  I  brought  that  out,  and  intimated  that 
ttiere  was  a  gang  there,  if  there  was  not  an  extraordinary  thinning  out  in 
tbe  corridors  of  these  young  fellows?  You  know  whether  or  not  you  had  seen 
a  crowd  of  them,  and  whether,  after  that,  you  saw  any  of  them.  The  ques- 
tion Is  this:  Have  they  come  down  here  to  swear  out  the  liberty  of  one  of 
tbeir  pals?  If  you  met  that  gang  outside  on  a  dark  night,  I  wonder  how 
much  you  would  trust  them.  If  they  asked  you  for  the  loan  of  $5  and  said 
tliey  would  pay  you  back,  would  you  loan  them  $5  on  their  looks?  How  much 
would  you  trust  them  from  what  you  know  now  of  them?*' 

Upon  objection  by  defendant's  counsel  to  these  statements  and  a  re- 
quest for  appropriate  instructions  the  court  said : 

'*The' Court:  I  charge  the  Jury  that  they  are  to  consider  only  the  testi- 
mony, and  they  are  not  to  base  a  verdict  upon  characterizatlcms  or  upon  con- 
clusions of  counsel  on  either  side,  and  it  is  for  the  Jury  to  draw  such  in- 
ferences as  the  testimony  presents  with  regard  to  the  association  of  the  de- 
fendant and  the  witnesses  who  appeared  on  the  stand.  As  for  the  person 
named  as  Kelly,  the  Jurors  should  entirely  disregard  all  references  to  that 
particular  person." 

It  is  to  be  noted  that  this  instruction  really  went  no  further  than  to 
warn  the  jury  to  disregard  evidence  as  to  a  particular  person  named 
Kelly,  but  inferentially,  at  least,  implied  that  support  for  the  other  in- 
sinuations and  declarations  concerning  a  "gang'*  and  its  presence  in  the 
courthouse  might  be  found  in  the  evidence. 

[  1  ]  It  needs  no  argument  to  show  how  damaging  these  questions  and 
the  summing  up  must  have  been  to  defendant  before  a  jury  which  was 
called  upon  to  weigh  his  veracity  as  to  the  circumstances  of  the  crime 
of  which  he  was  accused.  Nor  is  it  arguable  that  it  was  not  error  to 
permit  the  prosecutor  to  pursue  the  line  of  cross-examination  which 
he  adopted^  and  to  permit  to  pass,  without  proper  instructions  to  the 
jury,  the  comments  made  in  the  course  of  the  summing  up.  Such 
appeals  to  extrailfeous  matters  for  tlie  purpose  of  creating  a  prejudice 
against  a  defendant  have  frequently  been  condemned.  People  v.  Mc- 
Graw,  66  App.  Div.  372,  72  N.  Y.  Supp.  679;  People  v.  Cascone,  185 
N.  Y.  317,  78  N.  E.  287;  People  v.  Freeman,  203  N.  Y.  267,  96  N.  E. 
413. 

[2]  While  the  propriety  of  the  questions  asked  and  the  comments 
made  are  but  feebly  defended  by  the  respondent,  it  is  urged  that  the 
errors  should  be  overlooked, -under  section  542  of  the  Code  of  Criminal 
Procedure,  which  permits  an  appellate  court  to  disregard  technical 
errors  or  defects,  or  exceptions  which  do  not  affect  the  substantial 
rights  of  a  party.  This  provision  is  a  most  salutary  one,  and  we  have 
not  hesitated  to  apply  it  where  a  proper  case  for  its  application  seemed 
to  be  presented,  thus  ignoring  and  overlooking  many  merely  technical 
errors.  We  do  not  consider,  however,  that  the  present  is  a  proper  case 
in  which  to  apply  the  rule,  for,  while  the  admissible  evidence  in  the 
case  would  have  justified  a  verdict  of  guilty,  it  would  also  have  been 
consistent  with  a  contrary  verdict,  and  we  cannot  say  that  the  improp- 
er questions  and  comments  of  the  prosecutor  may  not  have  turned  the 
152N.T.S.— 49 
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balance  agjainst  the  defendant.  The  probability  that  it  may  have  done 
so  is  heightened  by  the  apparent  acquiescence  and  approval  of  the 
trial  justice.  It  has  frequently  happened  that  improper  questions  and 
comments  by  a  district  attorney  have  been  overlooked  because  the 
court  has  not  permitted  the  questions  to  be  answered,  and  has  pointed- 
ly and  properly  instructed  the  jury  with  respect  thereto.  In  the  pres- 
ent case,  however,  the  justice  not  only  allowed  some  of  the  objection- 
able questions  after  due  objection  had  been  made,  but  failed  to  effec- 
tually counteract,  by  his  instructions  to  the  jury,  the  effect  calculated  to 
be  produced,  by  the  improper  summing  up.  This  emphasized  and  in 
effect  approved  the  improper  course  adopted  by  the  prosecutor,  and 
made  the  probable  effect  of  the  questions  and  comments  much  more  po- 
tent with  the  jury  than  they  otherwise  might  have  been. 

It  is  also  urged  upon  us  that  these  questions  and  comments  could 
not  have  injured  the  defendant  in  the  eyes  of  the  jury,  because  there 
was  abundant  other  evidence  in  the  case  to  show  that  he  and  his  wit- 
nesses were  of  worse  than  doubtful  character.  But  who  can  say  that 
this  is  so?  He  was  on  trial,  not  for  the  company  he  kept,  but  for  a 
murder  which  he  was  charged  with  having  committed.  His  witnesses 
were  necessarily  those  with  whom  he  associated.  It  is  the  very  fact 
that  he  and  they  possessed  unsavory  reputations  which  made  the  ob- 
jectionable questions  and  comments  serious.  If  he  and  his  witnesses 
had  been  people  of  impeccable  character,  it  would  not  have  hurt  them 
if  the  district  attorney  said  that  a  gang  had  filled  the  corridors  of  the 
courthouse.  It  was  because  the  defendant's  character  and  associates 
were  what  they  were  that  all  this  talk  about  a  gang  was  calculated  to 
be  prejudicial. 

[3]  As  already  intimated,  we  do  not  consider  that  the  very  qual- 
ified instructions  given  to  the  jury  at  the  close  of  the  case  served  to 
cure  the  error.  It  is  not  always  an  easy  thing  for  a  juryman  to  elim- 
inate from  his  memory  the  effect  of  damaging  statements  made  in 
his  presence  (People  v.  Conrow,  200  N.  Y.  356,  93  N.  E.  943),  and 
therefore  statements  made  to  the  jury,  outside  of ^  the  relevant  evi- 
dence, and  calculated  to  arouse  synipathy,  resentment,  or  prejudice, 
constitute  error  for  which  a  new  trial  should  be  ordered,  unless  the 
injurious  effects  be  counteracted  by  vigorous  and  unequivocal  instruc- 
tions on  the  part  of  the  trial  court,  of  which  this  case  contains  no  rec- 
ord. It  is  quite  as  essential  to  the  proper  administration  of  justice  that 
accused  persons  should  not  be  convicted  of  crime  by  unfair  means  as 
it  is  that  convicted  persons  should  not  escape  through  technical  and  un- 
substantial errors  which  may  have  crept  into  their  trial. 

For  these  reasons,  we  feel  constrained  to  reverse  the  judgment  ap- 
pealed from  and  order  a  new  trial.    Settle  order  on  notice.    All  concur. 
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In  re  THAW.    (No.  7091.) 
(Supreme  Court,  Appellate  Divlsioii,  First  Department    April  16,  1915.) 

1.    KXTBADiriON  ^=:»41 — ^iNTEBSTATl^—RiaHTS  OF  ACCUSED  AlTBB  BXTBADITIOW. 

Under  Const.  U.  S.  art  4,  {  2,  providing  that  a  person  charged  in  any 
state  with  crime  who  shall  flee  from  Justice  and  be  found  in  another  state 
shall  on  demand  on  the  executive  authority  of  the  state  from  which  he 
fled  be  delivered  up  to  be  removed  to  the  state  having  Jurisdiction  of  the 
crime,  and  Rev.  St  U.  S.  S§  5278^  5279  (U.  S.  Comp.  St  1913,  §§  10126, 
10127),  enacted  to  carry  into  effect  the  provision,  an  extradited  fugitive 
is  not  exempt  from  criminal  prosecution  of  other  offenses  or  civil  process 
without  first  being  given  a  reasonable  opportunity  to  return  to  the  state 
surrendering  him. 

[£d.  Note.— For  other  cases,  see  Extradition,  Cent  Dig.  H  51-58 ;  Dec. 
Dig.  «=s>41.]* 

2.  COWSTITDTIONAL  liAW  ^=»73 — ^BXTBADrTIOW-— MOTIVE  OF  BXECtrnVB— JUDI- 
CIAL Power. 

The  question  of  the  good  faith  of  the  state  demanding  the  return  of  a 
fugitive  in  another  state  is  a  political  and  not  a  Judicial  question,  for 
there  are  no  limitations  on  the  right  of  the  executive  to  grant  extradi- 
tion save.such  as  are  imposed  on  the  Constitution. 

[£d.  Note. — For  other  cases,  see  Constitutional  Law,  Cent  Dig.  §S  134- 
137;  Dec.  Dig.  <g=»73.] 

3w    ETXTBADITION   ^S»41— InTBBSTATB— RiOHTS   OF  ACCUSED  AFISR  EXTRADITION. 

Where  (me  acquitted  of  crime  because  of  insanity  was  committed  to  the 
Matteawan  State  Hospital  until  discharged  by  due  course  of  law,  and  then 
escaped  from  the  hospital  and  was  indicted  with  others,  for  conspiracy 
to  effect  his  escape,  and  was  epctradlted  from  a  sister  state  and  acquitted 
on  the  conspiracy  charge,  he  was  subject  to  the  order  of  commitment  with- 
out being  i)ermltted  to  return  to  the  state  surrendering  him,  and  he  could 
be  discharged  from  the  hospital  only  by  due  course  of  law  on  it  being 
ascertained  that  he  was  sane. 

[Bd.  Note. — ^For  other  cases,  see  Extradition,  Client  Dig.  H  Sl-CS;  Dec. 
Dig.  «=>41.] 

Appeal  from  Trial  Term,  New  York  County. 

In  the  matter  of  Harry  K.  Thaw.  From  an  order  denying  a  mo- 
tion to  direct  the  warden  of  the  city  prison  of  the  city  of  New  York 
to  surrender  Harry  K  Thaw  to  the  sheriff  of  the  county  of  New 
York  by  whom  he  was  then  detained  and  directing  the  sheriff  to  ac- 
company and  safely  conduct  him  to  the  state  of  New  Hampshire,  and 
denying  a  motion  for  a  stay  of  execution  of  an  order  committing  the 
said  Harry  K.  Thaw  to  the  Matteawan  State  Hospital  for  the  Insane, 
to  continue  for  a  reasonable  time  to  permit  him  to  depart  from  the 
state  of  New  York,  he  appeals.    Affirmed. 

In  January,  1907,  the  appellant  Thaw  was  Indicted  by  the  grand  Jury  of  the 
county  of  New  Tork  for  the  murder  of  one  White.  It  Is  alleged  and  not  de- 
nied that  Thaw  then  was  and  has  since  continued  to  be  a  citizen  and  resi- 
dent of  the  state  of  Pennsylvania.  In  January,  1908,  on  the  trial  of  the  in- 
dictment, the  Jury  disagreed;  but  thereafter  and  in  January,  1908,  he  was 
again  brought  to  trial  before  a  Justice  of  the  Supreme  Court,  and  a  Jury, 
and  was  acquitted  on  the  ground  that  he  was  insane  at  the  time  of  the  conk- 
mission  of  the  alleged  crime.  On  February  1,  1908,  by  an  order  of  said  Jus- 
tice, Thaw  was  committed  to  the  Matteawan  State  Hospital,  ''until  thence 
dlscSbarged  by  due  course  of  law,"  and  in  pursuance  of  this  commitment  Thaw 
was  confined  in  said  hospital.    In  July,  1912,  proceedings  were  instituted  in 
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the  Supreme  Court  by  or  in  behalf  of  Thaw  for  his  release  on.  the  ground 
that  he  was  sane,  and,  as  the  result  of  an  Inquiry  had  in  pursuance  of  such 
proceedings,  the  court  determined  that  Thaw  was  insane,  that  his  discharge 
would  be  danger6us  to  the  public  peace  and  safety,  and  he  was  accordingly 
remanded  to  the  hospital,  where  he  remained  until  August  17,  1913,  when  he 
escaped,  and,  being  sought  for  by  the  authorities  of  the  state  of  New  York, 
was  finally  located  in  the  state  of  New  Hampshire.  In  October,  1913,  Thaw 
was  indicted  by  the  grand  Jury  of  the  county  of  New  York  for  the  crime  of 
conspiracy,  in  that  he  had  with  sundry  other  persons  conspired  to  effect  his 
escape  from  said  hospital,  in  violation  of  section  580  of  the  Penal  Law 
(Consol.  Laws,  c.  40).  In  November,  1913,  the  Governor  of  this  state  granted 
a  requisition  addressed  to  the  Governor  of  the  state  of  New  Hampshire  for 
the  return  pf  Thaw,  who  was  then  in  the  custody  of  the  New  Hampshire 
authorities.  This  requisition  was  based  upon  the  aforesaid  indictment  for  con- 
spiracy. On  November  8,  1913,  the  Governor  of  New  Hampshire  issued  his 
warrant  for  the  extradition  of  the  alleged  fugitive.  On  a  writ  of  habeas  cor- 
pus Thaw  was  subsequently  taken  before  the  judge  of  the  District  Court  of 
the  United  States  for  the  District  of  New  Hampshire,  in  which  proceeding  an 
order  was  made  directing  his  release,  but  on  appeal  to  the  Supreme  Court 
of  the  United  States,  the  order  of  release  was  reversed.  Drew,  etc.,  v.  Thaw, 
235  U.  S.  432,  35  Sup.  Ct  137,  69  L.  Ed.  — w  Having  been  brought  back  to 
the  county  of  New  York  by  the  authorities  thereof.  Thaw  was  placed  on  trial 
on  the  indictment  for  conspiracy  on  which  he  had  been  extradited,  and  was 
acquitted,  whereupon  the  people  moved  that  the  warden  of  the  city  prison 
where  Thaw  was  confined  be  directed  to  deliver  him  up  to  the  officers  of  the 
Matteawan  State  Hospital  in  pursuance  of  the  aforesaid  commitment  Ap- 
plicaticm  was  thereupon  made  to  the  justice  presiding  at  the  trial  of  the  in- 
dictment for  conspiracy,  for  Thaw's  release,  npoa  which  application  the  or- 
der from  which  this  appeal  is  taken  was  made. 

Argaed  before  INGRAHAM,  P.  J.,  and  McLAUGHLIN, 
CLARKE,  SCOTT,  and  HOTCHKISS,  JJ. 

Morgan  J.  O'Brien  and  John  B.  Stanchfield,  both  of  New  York 
City,  for  appellant.  \ 

Franklin  Kennedy  and  Frederick  E.  Cook,  Deputy  Attys.  Gen.,  for 
respondent. 

HOTCHKISS,  J.  Prior  to  the  year  1886,  the  decisions  of  state 
courts,  and  as  well  those  of  inferior  federal  courts,  were  conflicting 
upon  the  question  whether  a  fugitive  who  had  been  extradited  from  a 
foreign  country  could,  in  anjr  state  or  federal  court,  be  proceeded 
against  for  a  crime  other  or  different  from  that  for  which  he  had  been 
extradited,  or  whether  he  could  be  subjected  here  to  process  in  civil 
proceedings.  In  Adriance  v.  Lagrave,  59  N.  Y.  110,  117  Am.  Rep. 
317,  the  Court  of  Appeals  has  held  that,  in  the  absence  of  an  express 
treaty  stipulation,  there  was  no  implied  obligation  binding  upon  state 
courts  not  to  detain  an  extradited  person  brought  within  their  juris- 
diction from  a  foreign  country  for  any  act,  criminal  or  civil,  commit- 
ted prior  to  the  extradition,  except  the  crime  for  which  he  had  been 
surrendered,  and  that  such  a  person  might  be  detained  here  on  civil 
process.  In  1886  the  decision  in  U.  S.  v.  Rauscher,  119  U.  S.  407. 
7  Sup.  Ct.  234,  30  L.  Ed.  425,  set  the  question  at  rest.  It  was  there 
held  that,  under  the  treaties  existing  between  this  country  and  most 
of  the  civilized  countries  of  the  world,  the  treaties  themselves  and 
the  acts  of  Congress  passed  for  the  enforcement  thereof  exempted  the 
fugitive  from  trial  for  any  other  offense  than  that  for  which  he  had 
been  extradited,  until  he  had  had. an  opportunity  to  return  to  the 


Digitized  by  VjOOQ  iC 


Sup.  Ct.)  m  BE  THAW  773 

country  from  which  he  had  been  taken.  Although  Rauscher  had  been 
extradited  for  a  crime,  the  principles  of  the  decision  were  so  broad 
as  to  comprehend  the  detention  on  civil  process  of  any  one  so  ex- 
tradited. 

[1]  On  the  question  whether  the  rule  of  international  extradition 
should  be  applied  between  the  states  under  the  provisions  of  the  Unit- 
ed States  Constitution,  art.  4,  §  2,  and  the  laws  of  the  United  States 
(Rev.  St.  §§  5278,  5279)  passed  to  carry  the  same  mto  effect,  the 
decisions  of  the  state  courts  continued  to  be  at  irreconcilable  variance. 
In  this  state  (People  ex  rel.  Post  v.  Cross,  135  N.  Y.  536,  32  N.  E. 
246,  31  Am.  St.  Rep.  850),  Massachusetts  (Com.  v.  Wright,  158  Mass. 
149,  33  N.  E.  82,  19  L.  R.  A.  206,  35  Am.  St  Rep.  475),  and  in  oth- 
er states,  the  decisions  in  which  certainly  constituted  the  weight  of 
authority,  it  was  held  that  the  obligation  of  the  states  to  surrender 
fugitives  was  not  founded  upon  comity  or  treaty,  but  solely  upon 
the  Constitution,  and  was  not  limited  to  specific  offenses,  but  embraced 
all  crimes,  and  that,  inasmuch  as  neither  the  Constitution  nor  any 
law  of  the  United  States  imposed  as  a  condition  that  the  state  to  which 
a  fugitive  was  surrendered  could  not  try  him  for  any  other  offense 
than  that  upon  which  he  had  been  brought  within  its  jurisdiction,  no 
such  condition  would  be  implied.  The  question  remained  unsettled 
until  the  decision  of  Lascelles  v.  Georgia,  148  U.  S.  537,  13  Sup.  Ct. 
687,  37  L.  Ed.  549,  which  confirmed  the  result  theretofore  reached  in 
the  New  York  and  Massachusetts  cases.  Mr.  Justice  Jackson,  writ- 
ing for  the  entire  court  in  the  Lascelles  Case,  rejected  the  argument 
that  "a  fugitive  from  justice  acquires  in  the  state  to  which  he  may 
flee  some  state  or  personal  right  of  protection,  improperly  called  a 
right  of  asylum,, which  secures  to  him  exemption  from  trial  and  pun- 
ishment for  a  crime  committed  in  another  state,  unless  such  crime  is 
made  the  special  object  or  ground  of  his  rendition,"  and  applied  the 
rule  that  the  jurisdiction  of  a  court  in  a  criminal  case,  unless  restrict- 
ed by  treaty  or  statute,  is  in  no  wise  dependent  upon  the  circumstances 
under  which  the  defendant  has  been  brought  within  such  jurisdiction. 

Prior  to  the  Lascelles  Case,  in  several  states  it  had  been  decided 
that  an  extradited  person  was  not  subject  to  arrest  on  civil  process 
until  he  had  had  a  reasonable  opportunity  to  return  to  the  state  which 
had  surrendered  him.  The  decisions  to  this  effect  cited  to  us  by  the 
appellant  are  In  re  Cannon,  47  Mich.  481,  11  N.  W.  280;  (1882) 
Compton  Ault  Co.  v.  Wilder,  40  Ohio  St.  130  (1883),  and  Moletor  v. 
Sinnen,  76  Wis.  308,  44  N.  W.  1099,  7  L.  R.  A.  817,  20  Am.  St.  Rep. 
71  (1890).  In  the  Ohio  Case  the  decision  ^ent  on  the  ground  of  fraud- 
ulent abuse  of  process  by  an  individual  who  had  procured  the  extra- 
dition proceedings  to  be  instituted.  The  Wisconsin  case  seems  to  have 
been  decided  on  the  theory  that  a  defendant  brought  within  the  state 
by  criminal  process  after  acquittal  is  exempt  from  civil  process  for 
a  reasonable  time  thereafter  to  permit  him  to  leave  the  state,  the 
court  holding  that  in  this  respect  the  rule  was  the  same  as  in  the  case 
of  a  suitor  voluntarily  coming  into  the  state.  The  Michigan  case 
went  on  the  same  ground,  and  also  held  that  the  exemption  extended 
to  crimes  other  than  those  on  which  the  extradition  was  based.  Since 
the  Lascelles  Case,  however,  all  of  the  decisions  to  which  we  are  cited 
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held  that  an  extradited  fugitive  is  not  exempt  from  civil  process  in 
the  state  to  which  he  has  been  rendered.  Reid  v.  Ham,  54  Minn. 
305,  56  N.  W.  35,  21  L.  R.  A.  232,  40  Am.  St  Rep.  333;  In  re 
Walker,  61  Neb.  803,  86  N.  W.  510;  Rutledge  v.  Krauss,  Q3  N.  J. 
Law,  397,  63  Atl.  988 — all  of  which  go  upon  the  ground  that  it  was 
settled  in  the  Lascelles  Case  that  no  condition  or  limitations  are  im- 
posed upon  the  jurisdiction  or  authority  of  the  state  to  which  a  fugi- 
tive is  returned,  and  that  the  rule  that  one  coming  into  a  state  volun^ 
tarily  as  a  witness  or  party  to  a  suit  is  free  from  civil  process  has  no 
application  because  the  principles  upon  which  that  rule  is  founded 
are  entirely  lacking.  It  is  settled  that  this  distinction  between  par- 
ties voluntarily  entering  the  state  and  those  who  come  involuntarily 
prevails  in  this  state,  and  that  cases  where  the  presence  of  the  defend- 
ant has  been  secured  by  extradition  proceedings  furnish  no  excep- 
tion. Netograph  Mfg.  Co.  v.  Scrugham,  197  N.  Y.  377,  90  N.  E. 
962,  27  L.  R.  A.  (N.  S.)  333,  134  Am.  St  Rep.  886. 

[2]  The  present  attempt  to  assail  the  good  faith  of  the  extradition 
proceedings  as  a  means  for  attacking  the  commitment  cannot  suc- 
ceed. The  facts  set  forth  in  the  petition  in  this  regard  consist  entirely 
of  statements  alleged  to  have  been  made  by  two  attorneys  who  repre- 
sented the  state  in  proceedings  before  the  Immigration  Department 
of  the  Dominion  of  Canada  at  a  hearing  on  an  application  to  that 
government  for  the  deportation  of  Thaw  in  September,  1913,  before 
Thaw  entered  the  state  of  New  Hampshire  and  before  his  indictment 
for  the  crime  upon  which  he  was  subsequently  extradited  from  that 
state.  When  these  proceedings  failed  or  were  abandoned  as  a  means 
of  retaking  Thaw,  and  when  he  had  thereafter  been  lawfully  indicted 
and  upon  that  indictment  extradition  proceedings  had  been  taken  and 
accomplished,  and  Thaw  had  been  tried  upon  such  indictment,  I  see 
no  justification  for  questioning  the  good  faith  of  these  proceedings 
(assuming  they  were  the  subject  of  inquiry),  because  of  what  some 
representative  of  the  state  may  have  said  under  the  circumstances  dis- 
closed. But  I  do  not  think  that  any  question  of  good  faith  in  secur- 
ing the  extradition  of  Thaw  is  in  any  way  material  or  may  enter  into 
our  consideration.  As  I  have  shown,  there  are  no  limitations  on  the 
right  of  the  executive  to  grant  extradition  save  such  as  are  imposed 
by  the  Constitution. 

In  Kentucky  v.  Dennison,  24  How.  66,  16  L.  Ed.  717,  it  was  held 
that  the  Constitution  imposed  no  more  than  a  moral  duty  upon  the 
state  to  grant  or  recognize  warrants  for  extradition,  the  issuance  or 
refusal  of  which  could  not' be  coerced  by  the  courts.  In  Adriance 
V.  Lagrave,  supra,  the  court  held  that  the  question  of  the  "good  faith" 
of  the  extraditing  state  was  one  solely  between  the  two  governments 
and  was  a  political  and  not  a  judicial  question.  I  should  be  willing 
to  accept  that  principle  as  applicable  to  this  case  and  to  place  my  opin- 
ion on  the  ground  that,  inasmuch  as  there  was  no  limitation  up<m  the 
right  of  the  executive  to  grant  extradition  in  proper  cases,  the  court 
will  not  inquire  into  the  motives  which  guided  the  chief  magistrate 
of  the  state  when  executing  the  functions  of  his  office.  Such  is  the 
holding  of  the  highest  federal  court  (Drew  v.  Thaw,  235  U.  S.  432, 
439,  35  Sup.  Ct  137,  59  U  Ed.  — ;   Pettibone  v.  Nichols,  203  U. 
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S.  192,  203,  21  Sup.  Ct.  Ill,  51  L.  Ed.  148,  7  Ann.  Cas.  1047);  and, 
although  the  distinction  may  be  drawn  that  the  question  is  not  one 
for  federal  cognizance,  I  see  no  reason  why  the  pruiciple  of  immunity 
of  executive  discretion  from  judicial  inquiry  is  not  equally  applica- 
ble and  binding  upon  us. 

[3]  I  do  not  think  the  rule  of  abuse  of  judicial  process  has  any 
application  to  this  case. 

-  Thaw  was  committed  in  pursuance  of  section  454  of  the  Code  of 
Criminal  Procedure,  which  provides  that,  where  the  defense  is  insani- 
ty, the  jury,  if  they  acquit  on  that  ground,  must  so  state  in  their  ver- 
dict, and  thereupon,  "if  the  defendant  be  in  custody  and  they  deem 
his  discharge  dangerous  to  the  public  safety,  ♦  *  *  the  court 
must  *  *  *  order  him  to  be  committed  to  the  state  lunatic  asylum 
until  he  becomes  sane.'*  If  after  such  ccwnmitment  he  acquires  his 
reason,  the  laws  provide  for  the  ascertainment  of  that  fact  and  for  his 
discharge.  The  jurisdiction  of  the  state  over  the  persons  of  lunatics, 
whether  citizens  or  aliens,  is  based  upon  two  grounds :  fl)  Its  duty  to 
protect  the  community,  from  apprehended  injury;  and  (^  the  duty  to 
protect  those  of  unsound  mind  as  a  class  incapable  of  protecting  them- 
selves. In  re  Colah,  3  Daly,  529;  Sporza  v.  German  Sav.  Bank,  192 
N.  Y.  8,  84  N.  E.  406.  The  authority  to  commit  is  one  of  the  police 
powers  of  the  state.  Sporza  v.  German  Sav.  Bank,  supra;  People  ex 
rel.  Peabody  v.  Chandler,  133  App.  Div.  159,  117  N.  Y.  Supp.  322,  af- 
firmed 196  N.  Y.  525,  89  N.  E.  1109,  25  L.  R.  A.  (N.  S.)  946.  Had 
Thaw  become  insane  after  his  return  to  this  state,  there  can  be  no  doubt 
of  the  right  of  the  state  to  place  him  in  confinement  upon  due  pro- 
ceedings to  that  end.  The  situation  here  is  that  he  had  theretofore 
been  lawfully  determined  to  be  insane,  and,  when  the  motion  below 
was  made,  his  commitment  upon  such  determination  was  a  valid  out- 
standing process  commanding  the  very  sheriff  now  holding  him  in 
custody  to  convey  him  to  the  hospital,  where  he  was  to  be  kept  until 
"discharged  by  due  course  of  law."  Such  "due  course  of  law"  may 
be  invoked  and  pursued  only  as  prescribed  by  law,  and  in  no  other  man- 
ner. It  necessarily  follows  that,  in  retaking  Thaw  into  his  custody 
pursuant  to  said  commitment,  the  sheriff  was  acting  under  due  pro- 
cess of  law.  The  motives  which  may  have  influenced  those  who  pro- 
cured Thaw's  return  to  the  state  have  nothing  to  do  with  the  case,  and 
he  may  be  discharged  from  custody  only  when  "by  due  course  of  law" 
he  shall  have  been  ascertained  to  be  sane  and  the  prior  adjudication 
of  insanity  shall  have  been  superseded. 

For  these  reasons,  the  order  appealed  from  should  be  affirmed.  Set- 
tle order  on  notice. 

McLaughlin,  CLARKE,  and  SCOTT,  JJ.,  concur.  INGRA- 
HAM,  P.  J.,  concurs  in  result. 

SCOTT,  J.  I  concur  in  the  affirmance  of  the  order  appealed  from 
because  in  my  opinion  the  appeal  presents  no  question  for  judicial 
cognizance.  The  appellant  is  in  this  state,  and  there  is  outstanding  a 
perfectly  valid  order  for  his  restraint  as  a  person  of  unsound  mind. 
People  ex  rel.  Peabody  v.  Chandler  and  Lamb,  133  App.  Div.  159,  117 
N.  Y.  Supp.  322,  affirmed  196  N.  Y.  525,  89  N.  E.  1109,  25  L.-R.^t 
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(N.  S.)  946.  How  he  came  here  is  none  of  our  concern.  Evep  if  he 
had  been  kidnapped  and  brought  back  in  defiance  of  law,  he  would 
have  had  no  standing  to  insist  that  he  be  returned  to  the  place  from 
which  he  came.  Lascelles  v.  Georgia,  148  U.  S.  537, 13  Sup.  Ct.  687,  37 
L.  Ed.  549.  But  it  is  urged  that  in  some  vague  and  undefined  way  it 
would  be  a  breach  of  good  faith  on  the  part  of  the  state  of  New  York  to 
retain  him  under  the  commitment  to  Matteawan,  when  he  was  brought 
back  to  the  state  for  the  purpose  of  being  tried  for  a  crime.  Good  f aitb 
to  whom  ?  Not  to  the  appellant,  because  he  came  back  involuntarily, 
and  was  subject  to  no  promise  or  inducement  Not  to  the  state  of 
New  Hampshire,  because  it  was  the  duty  of  that  state  to  return  him  to 
answer  for  the  crime  for  which  he  had  been  indicted.  It  is  true  that 
this  duty  is  termed  a  moral  one  because  there  is  no  machinery  known 
to  the  law  to  enforce  it,  but  it  is  none  the  less  a  duty  enjoined  by  the 
federal  Constitution.  In  honoring  the  requisition  of  the  Governor  of 
this  state,  therefore,  the  Governor  of  New  Hampshire  did  no  more 
than  perform  a  public  duty  enjoined  upon  him  by  the  supreme  law  of 
the  land.  This  state  thereby  assumed  no  implied  obligation  to  return 
appellant  to  New  Hampshire  when  his  trial  should  have  ended,  and  no 
express  obligation  is  suggested.  And  C[ven  if  there  had  been  an  ex- 
press condition  attached  to  his  rendition  it  is  doubtful  whether  it  would 
have  had  any  force  or  validity.  Lascelles  v.  Georgia,  supra,  at  page 
543  of  148  U.  S.,  13  Sup.  Ct.  687,  37  L.  Ed.  549.  It  may  be  that  the 
state  would  be  well  rid  of  so  troublesome  a  guest,  and  that  in  view  of 
his  acquittal  it  is  to  be  regretted  that  having  once  left  it  he  was  brou^t 
back,  but  that  is  not  a  matter  for  judicial  consideration.  All  we  have 
to  consider  is  his  right  to  be  discharged  from  the  lawful,  outstanding 
commitment  to  Matteawan,  and  it  seems  to  me  clear  that  he  had  no 
such  right  Certainly,  if  we  were  to  release  him  from  the  restraining 
effect  of  the  commitment,  we  have  no  power  to  compel  his  deportation, 
but  must  release  him  unconditionally,  leaving  it  to  him  to  determine 
whether  he  will  go  or  stay. 

McLaughlin  and  CLARKE,  JJ.,  concur. 


PEOPLE  ex  rel.  SMITH  v.  GRIFENHAGEN,  Sheriff,  et  al.     (No.  7092.) 
(Supreme  Court,  Appellate  Division,  First  Department    April  16,  1915.) 

Appeal  from  Special  Term,  New  York  County, 

Habeas  corpus  by  the  People,  on  the  relation  of  Abel  I.  Smith,  against  Max 
S.  Grlfenhagen,  Sheriff,  etc.,  and  others.  From  an  order  dismissing  the  writ, 
relator  appeals.    Affirmed. 

Argued  before  INGRAHAM,  P.  J.,  and  McLAUGHMN,  CLARKE,  SCOTT, 
and  HOTCHKISS,  JJ. 

Morgan  J.  O'Brien  and  John  B.  Stanchfield,  both  of  New  York  City,  for  ap- 
pellant. 

Franklin  Kennedy  and  Frederick  E.  Cook,  Deputy  Attys.  Gen.,  for  respond- 
ents. 

HOTCHKISS,  J.  The  facts  being  the  same,  for  the  reasons  given  In  tlie 
Matter  of  Thaw,  152  N.  Y.  Supp.  771,  decided  herewith,  the  order  appealed 
from  should  be  affirmed.    Settle  order  on  notice. 

Mclaughlin,  CLARKE,  and  SCOTT,  JJ^  concur.  INGRAHAM,  P.  J.. 
concurs  in  result. 
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LAWBBNOB  v.  MORRIS  et  al.  (two  cases).    (Nos.  7041,  7042^) 

(Supreme  Court,  Appellate  Division,  First  Department     April  9,  1915.) 

X.  Bonds  ^=>41 — ^Validity  of  Assent— Duress. 

PlaintUf  in  an  action  to  cancel  bonds  bad  been  adjudged  incompetent 
by  the  courts  of  Connecticut  and  New  York.  Upon  her  remarriage  her 
husband  Instituted  proceedings  to  secure  an  adjudication  ot  competency, 
and  the  attorney,  who  was  guardian  of  one  of  plaintiff's  children  and 
counsel  for  the  other,  informed  her  that  he  would  oppose  her  effort  to 
have  her  committee  discharged  unless  she  secured  to  her  children  their 
future  support  from  her  estate ;  one  of  them  being  incapable  of  work  and 
the  other  an  inralid.  Held,  that  the  bonds  executed  by  the  plaintiff,  as 
principal,  and  a  surety  company,  as  surety,  which  plaintiff  gave  to  her 
children  to  secure  the  payment  to  them  of  $2,500  each  yearly,  were  not 
executed  under  duress. 

[Ed.  Note. — For  other  cases,  see  Bonds,  Cent  Dig.  |  46;  Dec.  Dig. 
«=»41.] 

2.  Bonds  «=»27--Bond  to   Suppobt— Validitt— Considkbatiow. 

Proceedings  to  have  plaintiff  declared  competent  being  begun  In  the 
Connecticut  court,  plaintiff  appeared,  and  it  was  stipulated  between  her 
attorneys  and  her  children's  guardian  that  she  might  put  In  her  proof 
and  then  have  proceedings  adjourned  for  one  week  to  enable  her  to  fur- 
nish bonds  to  secure  the  children's  support  Plaintiff  procured  a  surety 
company  to  give  the  desired  security,  such  company  writing  to  the  guard- 
ian of  one  child  and  directly  to  the  other  that  it  would  write  two  bonds 
securing  the  payment  to  each  of  them  by  their  mother  of  $2,500  yearly. 
Relying  upon  such  letter,  the  attorney  for  the  children  withdrew  objec- 
tion to  the  discharge.  Held,  that  such  bonds  were  not  void  as  being 
without  consideration,  since  the  premium  paid  by  the  plaintiff  to  the 
surety  company  supplied  that  element;  it  being  immaterial  that  the  chil- 
dren suffered  no  detriment  in  return  for  the  execution  of  the  security. 

[Ed.  Note.— For  other  cases,  see  Bonds,  Cent  Dig.  {$  29,  30;  Dec.  Dig. 
«=»27.] 

a  Insane  Pebsons  ^=»73 — Contracts— Validity— Ratification. 

Although  the  contract  of  a  lunatic  after  office  found  is  void,  neverthe- 
less, after  an  adjudication  of  his  competency,  a  contract  previously  made 
may  be  ratified,  either  by  re-execution  or  in  pais;  the  contract  taking 
effect  as  of  the  date  of  the  ratification. 

[Ed.  Note. — For  other  cases,  see  Insane  Persons,  Cent  Dig.  H  125,  182- 
138,  153;   Dec  Dig.  «=s>73.] 

Appeal  from  Special  Term,  New  York  County. 

Actions  by  Julia  Morris  Curtiss  Lawrrence  against  Keith  W.  Morris 
and  the  United  States  Fidelity  &  Guaranty  Company,  and  against 
Hilda  C.  E.  Morris  and  the  United  States  Fidelity  &  Guaranty  Com- 
pany. From  judgment  in  each  action,  dismissing  the  complaint  and 
entering  judgments  in  favor  of  Keith  and  Hilda  Morris  upon  their 
respective  counterclaims,  plaintiff  and  the  Guaranty  Company  appeal. 
Affirmed. 

See,  also,  164  App.  Div.  946,  149  N.  Y.  Supp.  1092. 

Argued  .before  INGRAHAM,  P.  J.,  and  McLAUGHLIN,  LAUGH- 
LIN,  BOWLING,  and  HOTCHKISS,  JJ. 
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Frederick  H.  Sanborn,  of  New  York  City,  for  appellant  Lawrence. 
Robert  Gray,  of  New  York  City,  for  appellant  United  States  Fi- 
delity &  Guaranty  Co. 
Abram  I.  Elkus,  of  New  York  City,  for  respondents. 

McLaughlin,  J.  These  actions  were  brought  to  cancel  two 
bonds,  one  for  $12,500,  and  the  other  for  $17,500,  executed  by  the 
plaintiff,  as  principal,  and  the  United  States  Fidelity  &  Guaranty  Com- 
pany, as  surety — ^the  former  to  the  defendant  Keith  W.  Morris,,  and 
the  latter  to  Hilda  C.  E.  Morris,  children  of  the  plaintiff.  Counter- 
claims were  interposed  by  the  respondents  for  the  amounts  alleged  to 
be  due  upon  their  respective  bonds.  The  actions  were  tried  together, 
and  resulted  in  a  dismissal  of  the  complaints,  and  judgments  against 
both  appellants  in  favor  of  Keith  W.  Morris  for  $5,957.20  and  Hilda 
C.  E.  Morris  for  $11,416.05.  The  plaintiff  and  the  Guaranty  Com- 
pany separately  appeal  from  each  judgment. 

The  facts  involved  and  the  legal  principles  to  be  applied  in  deter- 
mining the  questions  presented  are  substantially  the  same  in  each  ac- 
tion, and  therefore  the  appeals  may  properly  be  considered  together. 
The  bonds  which  the  actions  were  brought  to  set  aside  are  conditioned 
upon  the  payment  by  the  plaintiff  to  each  of  her  children,  Keith  and 
Hilda,  of  $2,500  per  year  during  their  respective  lives,  or  until  the 
death  of  the  plaintiff;  the  bond  to  Hilda  being  further  conditioned 
upon  the  payment  of  her  existing  debts,  not  exceeding  the  siun  of 
$5,000.  The  consideration  expressed  is  "love  and  affection"  for  said 
children.  The  cancellation  of  these  bonds  is  sought  upon  two  grounds: 
(a)  That  they  were  procured  by  duress ;  and  (b)  that  they  were  with- 
out consideration. 

To  properly  consider  the  claims  thus  made,  it  is  necessary  to  refer 
to  certain  acts  of  the  parties  which  finally  culminated  in  the  bonds 
being  given.  In  August,  1907,  the  plaintiff,  upon  the  petition  of  her 
eldest  son,  Louis  Morris,  was  adjudged  incompetent  by  the  probate 
court  for  the  district  of  Fairfield,  in  the  state  of  Connecticut,  and 
a  decree  entered  appointing  Elmore  S.  Banks,  the  probate  judge  of 
that  district,  and  John  C.  Shaw,  an  attorney  at  law  in  the  city  of 
New  York,  conservators  of  her  person  and  property  in  that  state. 
In  October  of  the  same  year  they  were  appointed  by  the  Supreme 
Court  of  the  state  of  New  York  a  committee  of  her  property  in  that 
state.  In  the  early  part  of  1909  the  plaintiff,  complaining  of  the 
treatment  she  had  received  at  the  hands  of  her  conservators  and  com- 
mittee, consulted  L.  Laflin  Kellogg,  a  New  York  attorney,  relative  to 
the  commencement  of  proceedings  to  have  them  removed  and  her  prop- 
erty restored  to  her,  and  he  subsequently  commenced  proceedings  in 
New  York  for  this  purpose.  The  actions  or  proceedings  were  unsuc- 
cessful, the  court  &ially  holding  that  such  relief  must  be  first  ob- 
tained in  Connecticut  Matter  of  Curtiss,  134  App.  Div.  547,  119 
N.  Y.  Supp.  556,  affirmed  197  N.  Y.  583,  91  N.  E.  1111;  Matter  of 
Curtiss,  137  App.  Div.  584,  122  N.  Y.  Supp.  468,  affirmed  199  N.  Y. 
36,  92  N.  E.  396. 

Some  time  during  the  year  last  mentioned  Charles  P.  Northrop,  also 
a  New  York  attorney,  procured  the  appointment  of  the  Lincoln  Trust 
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Company  as  general  guardian  of  the  plaintiff's  two  minor  children; 
Keith  then  being  20,  and  Hilda  18  years  of  age.  In  September,  1910, 
he  applied,  on  behalf  of  the  general  guardian,  to  the  Supreme  Court 
for  an  order  directing  the  committee  of  the  plaintiff's  property  to  pay 
to  the  Trust  Company  $2,000  for  the  support  of  Hilda,  which  order 
was  granted.  A  similar  order  was  granted  in  May,  1912.  Shortly 
after  the  entry  of  the  first  order,  negotiations  were  commenced  be- 
tween Kellogg,  representing  the  plaintiff,  Northrop,  representing;  the 
general  guardian,  and  Banks  and  his  attorney,  by  which  the  plaintiff 
should  be  restored  to  her  property,  after  making  some  provision  for 
the  support  of  her  two  children,  Keith  and  Hilda ;  Keith  being  a  deaf 
mute  and  unable  to  work,  and  Hilda  being  a  minor  and  in  ill  health. 
As  a  result  of  the  negotiations,  Kellogg  submitted,  on  the  11th  of 
November,  1910,  a  tentative  agreement  by  which  the  plaintiff  was  to 
provide  for  the  payment  to  Hilda  and  Keith  of  $2,500  each  per  year. 
Kellogg  testified  that  Banks  would  not  do  anything  unless  such  pro- 
vision were  made,  and  that  he  then  said  to  the  plaintiff: 

"What  10  the  use  of  it?  If  you  are  going  to  take  care  of  them  anyhow,  why 
not  take  care  of  them  now?"  and,  after  talking  it  over,  "she  said  that  any  rea- 
sonable sum  she  was  willing  to  provide  for  them." 

The  tentative  agreement  submitted  to  Northrop  was  never  execut- 
ed; he  not  being  satisfied  with  its  legality.  In  February,  1911,  the 
plaintiff  married  Dr.  G.  A.  Lawrence,  a  physician  residing  in  the  state 
of  New  York,  and  a  member  of  its  bar.  He  then  became  familiar 
with  the  plaintiff's  affairs  and  in  a  general  way  took  charge  of  the 
same.  He  retained  for  her  Joseph  R.  Wilson,  a  Philadelphia  lawyer 
and  a  friend  of  his,  to  assist  in  a  proceeding  which  had  in  the  mean- 
time been  started  in  Connecticut  to  discharge  the  conservators  and 
restore  plaintiff's  property  to  her.  After  his  retention,  in  April,  1912, 
Wilson  had  an  interview  with  Northrop  and  endeavored  to  convince 
him  of  the  plaintiff's  competency.  In  this,  however,  he  was  unsuc- 
cessful; Northrop  being  of  the  opinion  that  she  was  still  incompe- 
tent, and  if  the  committee  and  conservators  were  discharged,  and  plain- 
tiff's property  restored  to  her,  application  could  not  thereafter  be  made 
to  the  courts  to  secure  Hilda's  support,  and  he  announced  that  he  would 
oppose  any  proceeding  having  for  its  object  the  accomplishment  of 
that  purpose  unless  provision  had  been  previously  made  for  the  chil- 
dren's support.  The  negotiations  finally  resulted  in  Wilson's  agree- 
ing, on  behalf  of  the  plaintiff,  to  pay  Keith  and  Hilda  each  an  allow- 
ance of  $2,500  per  year,  and  to  pay  the  latter's  debts  then  owing  to 
the  extent  of  $5,000,  payments  to  be  secured  by  a  surety  company's 
bond.  The  settlement  also  contemplated  the  passing  of  the  conserva- 
tor's (Banks')  accounts  in  Connecticut ;  Shaw  having  previously  died. 
The  terms  which  he  proposed  to  Northrop  were  accepted  by  the  plain- 
tiff and  her  husband,  notwithstanding  the  opposition  of  Kellogg  thereto. 

A  new  proceeding  was  then  commenced  in  the  probate  court  for 
the  district  of  Fairfield,  Conn.,  for  the  discharge  of  the  sole  surviv- 
ing conservator.  A  hearing  was  fixed  for  June  3,  1912,  and  at  that 
time  the  plaintiff  appeared  in  person,  and  she  was  also  represented  by 
several   attorneys,  including  Wilson.     The  bonds  which  had   been 
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agreed  upon  between  Wilson  and  Northrop  had  not  then  been  fur- 
nishedy  and  Northrop  appeared  on  behalf  of  the  children  ready  to 
oppose  the  discharge  of  the  conservator.  In  order  to  enable  plaintiff 
to  furnish  the  bonds  and  to  avoid  the  expense  of  her  again  producing 
the  witnesses  then  present,  it  was  finally  stipulated  between  the  at- 
torneys for  plaintiff  and  Northrop,  and  approved  by  the  court,  that 
she  could  put  in  her  proof,  and  then  the  proceedings  could  be  ad- 
journed for  one  week;  Northrop,  who  had  been  appointed  special 
guardian  for  Hilda,  reserving  his  right  of  cross-examination.  This 
was  the  course  adopted  and  the  proceedings  adjourned.  Pending  the 
adjournment,  Kellogg,  acting  for  the  plaintiff,  procured  the  United 
States  Fidelity  &  Guaranty  Company  to  give  the  desired  security.  On 
the  6th  of  June,  1912,  it  according^ly  wrote  the  following  letter: 

"49  Cedar  Street,  New  York,  June  6,  1912. 
''To  the  Lincoln  Trust  Company,  Guardian  of  Hilda  C.  E.  Morris  and  to  Keitb 
Watt  Morris — Gentlemen: 

"This  is  to  certify  that  this  company  is  authorized  to  and  will  write  two 
bonds,  one  to  the  Lincoln  Trust  Company,  as  guardian  for  Hilda  G.  E.  Morris, 
and  the  said  Hilda  C.  £.  Morris,  for  $17,600,  and  one  to  Keith  Watt  Morris 
for  $12,500,  making  $30,000  in  all,  each  bond  conditioned  substantially  that 
Julia  Watt  Lawrence  will  pay  to  the  Lincoln  Trust  Company,  as  guardian 
of  Hilda  C.  EL  Morris,  until  her  majority,  and  to  HUda  C.  E.  Morris  after 
she  shall  have  arrived  at  the  age  of  21  years,  and  to  Keith  Watt  Morris,  each 
the  sum  of  two  thousand  five  hundred  dollars  ($2,500)  yearly,  payable  monthly, 
during  their  respective  lives,  until  the  death  of  the  said  Julia  Watt  Lawrence, 
and  further  that  the  said  Julia  Watt  Lawrence  will,  within  90  days  after  the 
discharge  of  the  conservator  appointed  in  Connecticut  and  the  committee  ap- 
pointed in  New  York,  pay  to  the  Lincoln  Trust  Company,  as  guardian  as  afore- 
said, the  sum  of  five  thousand  dollars  ($5,000),  or  so  much  of  said  sum  as  may 
be  necessary  to  cover  all  obligations  of  the  said  Hilda  C.  E.  Morris,  as  per 
schedule  to  be  filed  with  Elmore  S.  Banks,  conservator  of  Julia  Watt  Law- 
rence. The  said  bonds  to  be  executed  and  delivered  by  this  company  to  you 
within  10  days  after  the  said  conservator  appointed  in  Connecticut  and  com- 
mittee appointed  In  New  York  shall  be  discharged.  This  company  has  re- 
ceived full  premiums  in  consideration  for  said  bonds,  and  obligates  itself  here- 
under as  fully  and  under  the  same  conditions  as  if  the  said  bonds  were  de- 
livered herewith  duly  executed,  and  with  the  understanding  that  you  will 
rely  upon  the  statements  herein.  If  the  conservator  and  committee  have  not 
been  discharged  within  3  months  from  the  date  hereof,  then  this  obligation 
shall  be  null  and  void.    Copies  of  the  bonds  are  attached  hereto. 

"Yours  very  truly,  Alonzo  Gore  Oakley, 

"[Corporate  Seal.]  Acting  Manager." 

Upon  the  strength  of  this  letter,  Northrop,  acting  as  attorney  for 
the  Lincoln  Trust  Company,  guardian  for  Hilda,  an(J  as  attorney  for 
Keith,  withdrew  all  objections  to  the  discharge  of  the  conservator  in 
Connecticut  and  the  restoration  to  the  plaintiff  of  her  property,  and 
on  June  17,  1912,  a  decree  was  entered  without  opposition  in  the  Con- 
necticut courts,  discharging  the  conservator  and  settling  his  accounts. 
Upon  an  exemplified  copy  of  such  proceedings  the  Supreme  Court  of 
New  York,  on  July  6,  1912,  entered  an  order,  likewise  without  op- 
position, discharging  the  committee  in  this  state  and  passing  its  ac- 
counts. On  July  16th,  the  plaintiff  joined  with  the  Guaranty  Com- 
pany in  executing  the  bonds  in  suit. 

[1]  First.  The  bonds  were  not  given  as  the  result  of  duress  exer- 
cised upon  plaintiff  by  the  attorney  representing  Keith  and  Hilda,  or 
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by  any  other  perison;  on  the  contrary,  they  were  voluntarily  given, 
after  plaintiff  had  been  adjudicated  competent  and  had  been  fully 
advised  by  her  husband  and  attorneys  as  to  their  legal  effect.  They 
were  given  by  her  in  f ulfilbnent  of  an  agreement  previously  made  that 
if  she  were  permitted  to  procure  the  discharge,  without  exposition,  of 
the  committee  of  her  person  and  property,  such  security  would  be 
furnished.  Nor  was  there  anything  illegal  in  the  agreement.  The  evi- 
dence is  clear  and  convincing  that  Northrop  believed  the  plaintiff  was 
not  competent  to  properly  manage  her  affairs.  Entertaining  this  be- 
lief, as  the  attorney  representing  the  Lincoln  Trust  Company,  the  gen- 
eral guardian,  and  as  special  guardian  for  Hilda,  and  attorney  for 
Keith,  it  was  not  only  his  right,  but  his  duty,  to  do  whatever  was 
necessary  to  protect  their  interests.  His  assertion  that  he  would  op- 
pose plaintiff's  efforts  to  have  the  committee  discharged  did  not  change 
the  situation,  because  a  threat  to  exercise  a  legal  right  does  not  con- 
stitute duress.  Martin  v.  Water  Co.,  11  App.  Div.  177,  42  N.  Y.  Supp. 
893,  affirmed'  162  N.  Y.  599,  57  N.  E.  1117;  Secor  v.  Clark,  117  N. 
Y.  350,  22  N.  E.  754;  Dunham  v.  Griswold,  100  N.  Y.  224,  3  N.  E. 
76;  Lilienthal  v.  Bechtel  Brewing  Co.,  118  App.  Div.  205,  102  N.  Y. 
Supp.  1051. 

[2,  3]  Second.  The  bonds  are  not  void  for  lack  of  consideration. 
It  must  be  borne  in  mind  that  they  were  executed  in  performance  of 
a  written  promise  of  the  Guaranty  Company,  which  was  supported 
by  a  pecuniary  consideration.  This  is  the  statement  contained  in  the 
written  promise: 

*This  company  has  received  full  premiums  in  consideration  for  said  bonds, 
and  obligates  itself  hereunder  as  fully  and  under  the  same  conditions  as  if 
the  said  bonds  were  delivered  herewith,  duly  executed,  and  with  the  under- 
standing that  you  will  rely  upon  the  statements  her^n." 

It  was  ai^ed  that  this  is  not  binding  upon  the  plaintiff,  because 
at  the  time  the  promise  was  made  she  was  declared  incompetent,  and, 
being  so,  could  not  make  a  binding  contract.  It  is  true  that  the  con- 
tract of  a  lunatic,  after  office  found,  is  void.  Carter  v.  Beckwith, 
128  N.  Y.  312,  28  N.  E.  582.  But  after  adjudicated  to  be  competent, 
a  contract  theretofore  made  may  be  ratified  by  making  a  new  one  con- 
taining the  same  terms  and  conditions,  or  by  ratifying  the  old  one; 
the  contract  taking  eifect  as  of  the  date  of  the  ratification.  Blinn  v. 
Schwarz,  177  N.  Y.  252,  69  N.  E.  542,  101  Am.  St.  Rep.  806.  The 
bonds  in  suit,  as  already  said,  were  not  executed  until  after  the  plain- 
tiff had  been  adjudicated  competent.  They  were,  then  delivered,  either 
by  the  Guaranty  Company  in  performance  of  its  written  promise,  or 
they  were  new  contracts  made  by  the  plaintiff  in  her  attempt  to  ratify 
her  promise  theretofore  made,  or  both.  In  either  view,  they  repre- 
sented a  promise  by  the  plaintiff  to  pay  to  her  children  a  certain 
amount  annually.  When  the  promise  was  made,  she  was  legally  com- 
petent to  make  it,  and  to  secure  such  payments  by  the  delivery  of  the 
bonds.  They  are,  therefore,  valid  obligations,  and  in  principle  I  do 
not  think  can  be  distinguished  from  Hammerstein  v.  Equitable  Trust 
Co.,  209  N.  Y.  429,  103  N.  E.  706,  and  Bucklin  v.  Bucklin,  *40  N. 
Y.  141. 
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In  the  Hammerstein  Case  the  action  was  between  husband  and 
the  latter  suing  for  divorce.     Pending  the  action  an  agreemem 
entered  into  between  the  parties  and  the  Trust  Company,  by  the 
of  which  the  husband  agreed  to  pay  his  wife,  in  lieu  of  alimony, 
per  week  during  her  life,  and  after  her  death  to  pay  to  each  c 
adult  daughters  $100  per  week  during  their  respective  lives, 
husband  assigned  and  delivered  to  the  Trust  Company  certain  s 
of  stock  to  be  held  as  security  for  the  performance  by  him  c 
agreement,  with  a  provision,  if  he  defaulted  in  the  payments,  the 
Company  could  sell  the  stock,  without  notice,  and  apply  the  pre 
towards  such  payments.    Judgment  of  divorce  was  granted,  an 
husband  made  the  stipulated  payments  during  the  life  of  the 
but  after  her  death  refused  to  make  die  payments  to  the  daug 
and  brought  an  action  to  recover  from  the  Trust  Company  tit 
curities  pledged.    It  was  held  that  the  action  could  not  be  maint 
Chief  Judge  Cullen,  who  delivered  the  opinion  of  the  court,  sai* 

'*In  the  case  before  ns  the  agreement  purports  not  to  pledge  the  stoc 
to  transfer  it  in  trust.  Doubtless  in  the  case  cited  the  instrument  wonl^ 
been  considered  merely  a  Uen  for  all  purposes  but  one — that  is,  to  uphc 
and  here  probably  the  form  of  the  transfer  would  be  disregarded,  an 
transaction  deemed  a  pledge  for  all  purposes,  with,  howerer,  the  san 
ceptlon.  Whether  the  doctrine  of  the  Bucklin  Case  would  be  extended 
cases  of  mortgages  or  transfers  of  personal  property  as  aecurity  for  th 
formance  of  voluntary  executory  agreements  need  not  now  be  decided. 
Bucklin  Case  does  control  where  the  transaction  is  between  par^it  and  < 

The  Bucklin  Case  was  an  action  between  wife  and  husband 
separation.  The  husband  executed  a  mortgage,  reciting  that  h^ 
agreed  to  make  suitable  provision  for  his  wife  and  infant  dauj 
and  also  agreed  to  transfer  to  the  daughter  real  estate  of  the 
of  $1,000;  and  he  thereby  conveyed  certain  lands  to  a  trustee  s 
curity  for  the  performance  of  the  agreement.  He  made  the  payi 
tx>  the  wife  as  long  as  she  lived,  but  did  not  convey  any  real  < 
to  the  daughter.  Upon  the  mother's  death  he  refused  to  conve 
real  estate,  and  thereupon  the  daughter  brought  an  action  to  fon 
the  mortgage.     It  was  held  that  the  action  could  be  maintainc 

Here,  had  the  plaintiff  given  stocks  or  bonds  of  a  third  pai 
security,  the  case  would  come  directly  within  the  Hammerstein  ' 
or,  had  she  given  a  mortgage  upon  real  estate,  then  it  would  cor 
rectly  within  the  Bucklin  Case.  Instead  of  doing  that,  she  pure 
the  obligation  of  the  Guaranty  Company  and  indemnified  it  by  s 
ment  in  which  her  husband  joined,  and  also  by  giving  a  mortgage 
real  estate  owned  by  her.  It  is  clear,  if  the  plaintiff  had  given  ; 
curity  the  obligation  of  the  Guaranty  Company,  without  joining 
herself,  it  would  have  been  perfectly  valid  and  enforceable;  j 
am  unable  to  see  how  the  situation  is  changed  because  the  bonds 
were  executed  by  plaintiff  as  principal  and  the  Guaranty  Compa 
surety.  It  is  the  undertaking  of  the  Surety  Company  which  ch; 
the  promise  to  pay  into  a  legal  obligation.  Northrop  declined  t 
cept  her  promise  to  pay,  and  it  was  for  that  reason  that  the  Gua 
Company  wrote  the  letter  quoted,  obligating  itself  thereby  "as 
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SLtid.  under  the  same  conditions  as  if  the  said  bonds  were  delivered  here- 
ivith,  duly  executed." 

The  plaintiff  was  under  at  least  a  moral  obligation  to  support  her 
daughter,  who  was  in  poor  health,  and  her  son,  who  was  incapable 
of  supporting  himself,  and  I  am  of  the  opinion  that,  when  all  of  the 
f a.cts  set  out  in  this  record  are  fully  considered,  a  court  of  equity 
ought  not  to  exercise  its  power  and  declare  the  bonds  in  question  in- 
valid. 

The  judgment  appealed  from,  therefore,  is  aflfirmed,  with  costs. 
Order  filed.     All  concur. 


BEGIBBING  T.  JAGBRHUBBB  et  aL     (No.  T161.) 
(Supreme  CJourt,  Appellate  Division,  First  Department     April  16,  1915.) 
OosTs  €=»237 — ^Pbevailiwg  Pabtt — Pabtt'St7Cokbdiivo  on  One  of  Two  Ap- 

PRAL8. 

PlaintifTs  proceeding  in  an  action  was  stayed  until  he  paid  the  costs 
of  a  former  action  for  the  same  relief,  and  on  his  fallnre  to  pay  the  costs 
within  the  20  days  allowed  his  proceeding  was  permanently  stayed,  and 
on  appeal  from  each  order,  presented  by  separate  records,  Uie  first  order 
was  affirmed,  and  the  order  of  permanent  stay  was  reversed.  The  record 
on  the  appeal  on  which  plalntifiF  was  successful  consisted  of  8  printed 
pages  and  all  the  papers  on  which  the  motion  was  made,  and  the  other 
record  on  appeal  contained  40  printed  pages  and  8  pages  of  points  on  ap- 
peal, less  than  one  of  which  was  devoted  to  the  order  of  permanent  stay. 
Held  that,  where  the  record  afforded  no  basis  for  separating  the  cost  of  ' 
printing  the  records  and  points  necessary  to  each  appeal  the  allowance  to 
plaintiff,  under  the  order  on  the  appeal  on  which  he  prevailed,  of  all  the 
costs  of  printing  in  both  appeals  and  of  certifying  both  records  was  er- 
roneous. 

[Ed.  Note.— For  other  cases,  see  (Dosts,  Gent  Dig.  H  006,  929 ;  Dea  Dig. 
«=5>237.] 

Appeal  from   Special  Term,  New  York  County. 

Action  by  Emil  F.  Begiebing  against  Max  Jagerhuber,  impleaded, 
-etc.  From  an  order  denying  his  motion  for  retaxation  of  costs,  de- 
fendant Jagerhuber  appeals.  Reversed,  and  motion  for  retaxation 
granted. 

See,  also,  151  N.  Y.  Supp.  1104. 

Argued  before  INGRAHAM,  P.  J.,  and  McLAUGHLIN,  LAUGH- 
UN,  CLARKE,  and  SCOTT,  JJ. 

Elkan  Turk,  of  New  York  City,  for  appellant. 

L.  J.  Morrison,  of  New  York  City,  for  respondent 

LAUGHLIN,  J.  On  defendant's  motion  an  order  was  duly  made 
staying  the  plaintiff's  proceedings  herein  until  he  paid  the  costs  of 
a  former  action  for  the  same  relief,  and  providing  that,  if  he  failed 
to  pay  the  costs  within  20  days,  his  proceedings  in  the  action  should 
be  stayed  permanently.  The  costs  were  not  paid  within  that  time,  and 
on  motion  of  appellant  an  order  was  duly  entered  permanently  staying 
plaintiff's  proceedings  in  the  action.  The  plaintiff  appealed  from  each 
of  tliese  orders,  and  the  appeals  were  presented  on  separate  records. 

.^3»For  othOT  oasM  tet  lamt  topio  ft  KBY-NXJMBBR  in  all  K«7»Niimbtr«a  Dlgwta  ft  Iod«ZM 
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We  affirmed  the  first  order,  with  $10  costs  and  disbursements,  and 
we  reversed  the  order  permanently  staying  plaintiffs  proceedings  in 
the  action,  with  $10  costs  and  disbursements,  and  denied  the  motion, 
with  $10  costs.  The  plaintiif,  under  the  order  on  the  appeal  on  which 
he  was  successful,  taxed  all  his  cosfs  of  printing  on  both  appeals,  which 
includes  $37.95,  the  cost  of  printing  both  records,  and  $7.85,  the  cost 
of  printing  the  points,  which  were  combined  for  both  appeals,  and 
$4.50,  the  cost  of  certifying  both  records,  and  he  has  succeeded  in  sus- 
taining such  taxation  on  the  theory  that  all  of  his  disbursements  for 
printing  were  necessary  to  review  the  order  pennanently  staying  his 
proceedings.     That  contention  is  not  sustained  by  the  facts. 

The  record  on  the  appeal  on  which  the  plaintiff  was  successful  con- 
sisted of  8  printed  pages,  and  that  order  was  based  on  the  first  order 
and  on  an  affidavit  showing  nonpayment  of  the  costs  within  20  days. 
The  record  on  that  appeal  contained  all  of  the  papers  upon  which  the 
motion  was  made.  The  other 'record  on  appeal  contained  40  printed 
pages.  The  plaintiff's  points  on  the  appeals  consisted  of  8  printed 
pages,  less  than  one  of  which  was  devoted  to  the  order  permanently 
staying  the  proceeding.  The  learned  counsel  for  the  respondent  is 
quite  right  in  his  contention  that  the  record  does  not  afford  a  basb 
upon  which  this  court  can  separate  the  cost  of  printing  the  records 
and  points,  essential  to  each  appeal,  owing  to  the  fact  that  there  is  no 
affidavit  showing  separately  the  cost  of  printing  the  two  records,  or 
showing  the  cost  of  printing  the  points  per  page.  It  concededly  ap- 
pears, however,  that  the  total  disbursements  taxed  for  printing  and 
for  certifying  the  records  were  not  incurred  on  the  appeal  on  which 
the  plaintiff  was  successful,  and  therefore  the  taxation  as  made  can- 
not be  permitted  to  stand. 

It  follows,  therefore,  that  the  order  should  be  reversed,  with  $10 
costs  and  disbursements,  and  motion  for  retaxation  granted,  with  $10 
costs,  and  the  clerk  directed  to  retax  the  disbursements  by  allowing 
only  the  plaintiff's  disbursements  for  printing  the  record  on  the  ap- 
peal in  which  he  succeeded,  and  the  proportionate  cost  of  printing  the 
points  applicable  thereto,  and  of  certifying  that  record  only.  Settle 
order  on  notice.    All  concur. 


(166  App.  Dlv.  33) 

RICHTER  T.  IJNDEMANN  et  al.    (No.  6753.) 

(Supreme  Court,  Appellate  Division,  First  Department.    January  22,  I^IS.) 

1.   POWEBS  ^S936 — POWEB  TO  APPOINT  BT  WILL— EXECUTION. 

Where  testator  wills  a  life  estate  in  lands  to  bis  widow*  wltb  power 
of  appointment  as  to  the  remainder  to  be  executed  by  will.  If  the  only  re- 
cital in  the  widow's  will  was  that  she  executed  conveyances  and  left  them 
with  an  attorney  In  escrow  to  be  delivered  to  the  registrar  for  record 
upon  her  death,  and  that  she  has  executed  such  deeds  as  she  desires  to  ap- 
point the  property,  it  may  well  be  doubted  whether  there  has  been  a  vaJ^d 
execution  of  the  power. 

[Ed.  Note.— For  other  cases,  see  Powers,  Cent  Dig.  S§  137-149, '155; 
Dec  Dig.  «=336J 

^s»For  other  cases  see  sam'b  topic  A  KEY-NUMBER  in  aU  Ke7-Kumbered  Digests  A  Indexes 
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2.   Receitxbs  ^:»27 — Gboun]>b  fob  Appointment— Vauditt  op  Execution  of 

POWEB. 

Where  the  will  of  a  donee  of  a  power  to  appoint  by  will  contained  pro- 
visions tending  to  show  that  she  thereby  appointed  the  property  as  she 
desired  it  to  go,  irrespective  of  the  fact  that  she  had  previously  executed 
deeds  running  to  the  appointees,  to  be  delivered  to  the  registrar  for  rec- 
ord upon  her  death,  the  execution  of  the  power  by  her  will  was  presump- 
tively valid,  guflaciently  so  to  render  improper  the  appointment  of  a  re- 
ceiver, thus  disturbing  the  possession  of  one  of  the  appointees,  previous 
to  trial  of  the  issues. 

[Ed.  Note.— For  other  cases,  see  Receivers,  Cent.  Dig.  {  36;  Dec.  Dig. 
«=5>27.] 

Appeal  from  Special  Term,  New  York  County. 

Actbn  by  Helena  Maria  Richter  against  Katherine  F.  Lindemann 
and  others.  Judgment  for  plaintiff,  and  defendant  Lindemann  ap- 
peals.   Reversed. 

Argued  before  INGRAHAM,  P.  J.,  and  McLAUGHLIN,  LAUGH- 
LIN,  SCOTT,  and  DOWLING,  JJ. 

Leslie  C.  Ferguson,  of  New  York  City,  for  appellant 

Florence  J.  Sullivan,  of  New  York  City,  for  respondent  Richter. 

Charles  A.  Dryer,  of  White  Plains,  for  respondent  Von  Meyer. 

LAUGHLIN,  J.  This  is  an  action  for  the  partition  of  five  parcels 
of  real  estate  of  which  John  George  Lindemann  died  seized  and  pos- 
sessed on  the  7th  day  of  August,  1884,  leaving  a  last  will  and  testa- 
ment which  was  duly  admitted  to  probate  by  the  Surrogate's  Court 
of  the  County  of  New  York  on  the  28th  day  of  August,  1884,  by 
which  he  gave  his  wife,  Helena  Maria  Elizabeth  Lindemann,  who  died 
on  the  25th  day  of  January,  1913,  without  having  remarried,  a  life 
use  or  use  during  widowhood  of  the  residue  of  his  estate  after  the 
payment  of  his  debts,  and  a  power  of  appointment  with  respect  to  the 
remainder  to  be  exercised  by  will,  and  also  gave  her  authority  to 
sell  any  or  all  of  his.  real  estate.  The  plaintiff  and  appellant  are 
daughters  of  said  Helena  M.  E.  Lindemann,  and  the  appellant  claims 
ownership  of  parcels  2,  3,  and  4  by  virtue  of  the  exercise  of  the  power 
of  appointment  by  the  last  will  and  testament  of  her  mother,  and  of 
parcels  3  and  4  also  by  virtue  of  a  deed  from  her  mother  as  executor 
of  her  father.  The  other  heirs  claim  that  there  was  no  valid  exercise 
of  the  power  of  appointment,  and  that  the  deeds  were  fraudulent,  in 
which  event,  concededly,  the  appellant  is  entitled  to  an  undivided  one- 
sixth  interest  in  each  parcel,  and  she  shows  that  such  interest  is  worth 
many  times  more  than  any  possible  liability  or  loss  to  the  respondent 
if  a  receiver  be  not  appointed. 

The  appellant  shows  by  affidavit  that  she  is  worth  in  real  property 
according  to  its  assessed  value  over  and  above  incumbrances  upwards 
of  $100,000,  exclusive  of  her  interest  in  the  real  estate  in  question ; 
but  the  respondents  attempt  to  deny  this,  and  contend,  on  affidavits  in 
general  terms  without  stating  the  facts,  that  the  appellant  is  insolvent. 
The  income  amounts  to  about  $5,000  per  annum,  and  the  theory  upon 
which  the  appointment  of  a  receiver  is  sought  is  that  the  appellant 

^s9For  other  caaes  see  sama  topic  ft  KBY-NUMBBR  in  all  Key-Numbered  Digests  ft  Indies 
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has  collected  and  is  collecting  the  rents  and  has  failed  to  pay  the  taxes 
and  to  keep  the  buildings  in  repair. 

[1,2]  The  will  of  John  George  Lindemann  provided  that  upon  "the 
death  or  remarriage"  of  his  widow,  whichever  event  happened  first, 
he  gave  the  residue  of  his-  estate  "to  such  person  or  persons  as  she 
shall  direct  and  appoint  by  her  last  will  and  testament  in  case  of  her 
death,  or  by  instrument  under  her  hand  and  seal,  duly  acknowledged, 
in  case  of  her  remarriage."  The  widow's  will  recites  that  she  executed 
conveyances  as  she  desired  to  appoint  the  property,  and  left  them 
with  an  attorney  in  escrow  to  be  delivered  to  the  registrar  for  recorS 
upon  her  death.  If  those  recitals  were  the  only  provisions  of  the 
will  with  respect  to  the  execution  of  the  power  of  appointment,  the 
validity  of  the  execution  of  the  power  of  appointment  might  well  be 
doubted ;  but  the  will  contains  other  provisions  tending  to  show  that 
she  thereby,  without  regard  to  the  deeds,  appointed  the  property  as 
she  desired  it  to  go,  and  appointed  the  three  parcels,  to  which  the  ap- 
peal relates,  to  the  appellant.  We  do  not  now  intend  to  express  a  de- 
cided opinion  and  foreclose  argument  with  respect  to  the  construction 
and  effect  of  her  will,  or  with  respect  to  the  validity  of  the  deeds  or 
conveyances  by  the  executrix;  but  we  hold  that  it  sufficiently  pre- 
sumptively appears  that  the  parcels  in  question  have  been  appointed 
or  conveyed  to  appellant  to  render  it  the  duty  of  the  court  to  refrain 
from  disturbing  her  possession  until  the  trial  of  the  issues. 

It  follows  that  the  order,  in  so  far  as  it  is  appealed  from,  should 
be  reversed,  with  $10  costs  and  disbursements,  and  the  motion  with 
respect  to  parcels  2,  3,  and  4,  denied,  without  costs.  Order  filed.  AH 
concur. 


In  re  BORDEN  AVE.  IN  CITY  OF  NEW  YORK.    (No.  164.) 

(Supreme  Oourt,  Special  Term,  Queens  County.    March  30,  1915.) 

Eminent   Domain   ^=>231 — ^Pboceedingb— Contbol   bt   CoMMiasioNEBS— Rx- 

OPENING. 

Commissioners  In  street  opening  proceedings  have  the  same  control  over 
the  proceedings  before  them  that  courts  have,  and  they  will  not  be  'di- 
rected to  reopen  such  proceedings  for  the  admission  of  further  evidence, 
unless  it  is  shown  that  their  refusal  to  do  so  amounts  to  an  abuse  of 
discretion. 

[Ed.  Note. — ^Por  other  cases,  see  Eminent  Domain,  Cent  Dig.  SI  685- 
589;   Dea  Dig.  <9=s>231.] 

Proceeding  for  the  opening  of  Borden  Avenue  in  the  City  of  New 
York.  On  motion  for  order  directing  the  commissioners  of  estimate 
to  admit  further  evidence  in  reply  to  the  city's  claim  on  dedication  and 
establishment  by  user.    Motion  denied. 

Agar,  Ely  &  Fulton,  of  New  York  City  (Philip  B.  La  Roche,  Jr., 
of  New  York  City,  of  counsel),  for  the  motion. 

Frank  L-  Polk,  Corp.  Counsel,  of  New  York  City  (Walter  C.  Shcp- 
pard  and  John  George  McCarthy,  both  of  Long  Island  City,  of  coun- 
sel), opposed. 

.^ssFor  other  cases  see  same  topic  &  KEY-NUMBBR  in  all  Key-Numbered  DlgesU  &  IndezM 
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BLACKMAR,  J.  I  have  no  doubt  that  commissioners  in  street 
opening  proceedings  have  control  over  the  proceedings  before  them. 
Every  judicial  tribunal  necessarily  has  discretion  to  control  proceed- 
ings before  it,  and  any  other  rule  would  be  inconsistent  with  orderly 
and  efficient  administration.  When  a  claimant  has  closed  his  case 
and  been  heard  in  rebuttal,  whether  he  be  permitted  to  reopen  it  or  not 
rests  in  the  discretion  of  the  commissioners.  If  such  discretion  is 
abused,  it  may  be  controlled  by  the  court.  The  claimant  has  con- 
sumed many  sessions  of  the  commission  in  introducing  its  evidence^ 
both  on  its  direct  case  and  in  rebuttal.  Subsequently  its  request  to  re- 
open the  case  was  denied  by  the  commissioners.  Whether  the  denial 
was  an  abuse  of  discretion  depends  on  the  whole  course  of  the  trial, 
and  also  upon  the  nature  of  the  evidence  which  the  claimant  wished 
to  introduce.  Nothing  has  been  presented  to  me  which  would  author- 
ize me  to  hold  that  the  discretion  was  abused.  • 

The  motion  is  denied. 


FABLET  et  al.  v.  SECOR  et  aL 

(Supreme  Court,  Appellate  DiviBion,  Second  Department    AprU  9,  1915.) 

L  ExvcuTOBs  AND  Adminibtbatobs  ^=»135 — Option  Cojutaaci — Constbugtion 
— Rights  ot  Optionjub's  Estate. 

Before  expiration  of  a  contract  giving  an  option  to  parchaae  and  give 
a  mortgage  in  payment,  tiie  optionee  died  and  thereafter  the  contract, 
after  being  modified  in  certain  particulars,  was  confirmed  by  his  execu- 
tors  and  trustees  and  the  owner.  In  two  subsequent  renewals  of  the 
contract  the  owner  acknowledged  that  the  optionee's  estate  had  elected 
to  purchase,  but  the  election  was  deferred  by  a  new  arrangemoit.  After 
the  owner's  death  the  estate  of  the  optionee  refunded  to  his  executor,  on 
request,  taxes  which  the  estate  had  agreed  to  pay.  Due  notice  was  given 
by  the  executors  and  trustees  of  the  optionee  that  they  had  elected  to 
exercise  the  option.  Held,  that  the  optionee's  estate  had  the  same  right 
as  to  giving  a  mortgage  in  payment  as  the  optionee  himself  would  have 
had  if  living,  and  could  not  be  required  to  purchase  for  cash. 

[Ed.  Note. — For  other  cases,  see  Executors  and  Administrators,  Cent. 
Dig.  U  551-^6;  Dec  Dig.  <Sss>136.] 

2.  BxECUTOBS  AND  Adhihibteatobs  ^=>135 — ^Exeboise  of  Option — Authobitt. 

The  executors  and  trustees  of  an  optionee's  estate  have  authority  to 
exercise  an  option  to  purchase  land,  where  such  option  is  part  of  the  es- 
tate. 

[Ed.  Note. — For  other  cases,  see  Executors  and  Administrators,  Cent* 
Dig.  IS  561-S56;   Dec.  Dig.  «=s>135.] 

3.  Tbusts  ^s»249 — Land  Saia  Contbact— Action  bt  Tbttstees — Right. 

Where  the  deceased  (4>tionee's  trustees,  acting  within  their  autbority^ 
elect  to  exercise  an  option  to  purchase  land,  they  are  the  proper  persons 
to  sue  on  the  option  after  its  conversion  by  such  electi<xi  into  a  contract 
for  the  sale  of  land. 

[Ed.  Note.— For  other  caaes^  see  Trusts,  Cent  Dig.  Si  355,  360;  Dea 
Dig.  <d=s>249.] 

4.  Pbbpbtcitucs  ^=s»6  —  Tbstahxntabt  Tbust  —  YAunaTT  —  Suspension  or 

PowEB  OF  Alienation. 

A  direction  of  the  will  to  pay  the  Income  of  property  to  testator's  widow 
•*for  a  term  of  five  years  from  the  date  of  my  decease"  limited  the  time 
of  enjoyment  of  the  remainder  on  a  term  depending  on  a  life  in  being,  so 
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**  that  such  enjoyment  must  begin  when  that  life*  ended,  and  taenoe  d 

render  the  trust  thereby  created  void,  as  unduly  suspending  the 
.'    .   '  of  alienation. 

TEd.  Note.— For  other  cases,  see  Perpetuftiefl,  Cent  Dig,  {§  4r47, 
"   .  .  56;   Dec.  Dig.  «ft»e.] 

.^      "^    _••  5.  PERPEnrrnEs  ^=»6 — StJSPBNSioH  6w  Poweb  or  AiJBifATioii — What 

•  STITUTES. 

*''  The  absolute  power  of  alienation  is  suspended  where  there  are  i 

**  sons  in  being  by  whom  an  absolute  fee  In  possession  can  be  conveyc 

•  [Ed.  Note.— For  other  cases,  see  Perpetuities,  Cent  Dig.  ti  4r47, 

.     .  66;    Dec.  Dig.  ^=»6.] 

6.  Specjifio  Pebfobmancb  ^=>OT — ExEBCisE  OF  Omow — Tendeb  of  P* 
'^'  ANCE — Waiver. 

Where  the  trustees  of  the  optionee's  estate  elected  to  exeictee  t 

.•^v    •  tion,  and  the  executors  of  the  owner's  estate  not  only  failed  to  oooi 

o  performance,  but  denied  the  right  of  the  trustees  to  give  back  tb 

chase-money  mortgages  provided  for  In  the  option  contract,  their 
constituted  a  refusal,  such  as  relieved  the  trustees  from  making 
^.  ..  '  tender  of  performance. 

[Ed.  Note.— For  other  cases,  see  Specific  Performance,  Cent  Dig.  { 
*  298;    Dec.  Dig.  «=>97.] 

7.  Specific  Pebfobmancb  ^s»126— Land  Sale  Contbact— ABATSuxm 
^  Purchase  Price — Value  of  Dower. 

Where,  in  an  action  to  specifically  enforce  an  option  converted 
J  contract  of  sale  by  an  election  to  exercise  the  option,  the  widow  of  t 

ceased  owner  refuses  to  release  her  dower  in  the  land,  the  purchasi 
can  be  abated  In  accordance  with  the  value  of  her  dower. 

[Ed.  Note.— For  other  cases,  see  Spedfle  Performance,  Cent  Dig. 
401-405;  Dec  Dig.  <e=»126.] 

8.  Yen  DOB  AND  PuBOHASEB  ^»851 — Contract  to  Sbli.  Land — ^Bbbaoh— 

UBE  OF  Damages. 

The  measure  of  damages  recoverable,  in  lien  of  specific  perConnan 
the  owner's  refusal  to  perform  an  option  contract  converted  by  a 
tion  to  exercise  the  (^tion  into  a  contract  of  sale,  is  the  dllferei 
tween  the  stipulated  purchase  price  and  the  value  of  the  laud,  ai 
the  payments  which  have  been  made  under  the  option. 

[Ed.  Note. — For  other  cases,  see  Vendor  and  Purchaser,  Ooit  1 
1017.  1047-1058 ;    Dea  Dig.  «=»851.1 

Appeal  from  Special  Term,  Westchester  County. 
«»  .  Action  by  Robert  E.  Farley  and  another,  as  executors  and  tn 

etc.,  against  Henrietta  T.  Secor  and  others.    From  judgment  dii 

ing  the  complaint,  plaintiffs  appeal.    Reversed,  and  new  trial  gr; 

;  Argued  before  JENKS.  R  J.,  and  THOMAS,  CARR,  RICH 

•  .    ^  PUTNAM,  JJ. 

*  .  3  William  L.  Rumsey,  of  New  York  City,  for  appellants. 

■  '-  R.  E.  Digney,  of  White  Plains,  for  respondents  Secor  and  Fai 

"    '  Loan  &  Trust  Co. 

»  .  F.  M.  Thompson,  of  White  Plains,  for  infant  respondents. 

-  •  THOMAS,  J.    [  1  ]  Hitchcock  and  Secor  made  an  agreement  ^ 

by,  among  other  things,  the  former  was  enabled  within  five  ye; 

•  •  call  for  a  deed  of  certain  land  at  "a  price  not  less  than  at  then 

$1,500    *     *     *     per  acre,  which  deed  may  run  to  the  party  c 

second  part,  or  any  other  person  he  shall  designate."     The  coi 

n  • — 

®s;»For  oUier  cases  bm  same  topic  &  KBY-NUMBER  In  all  Key -Numbered  Digeats  ft  1 
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contemplated  (1)  a  purchase  by  Hitchcock  personally,  in  which  case 
he  was  enabled  to  give  back  a  mortgage  of  $80,000 ;  (2)  a  sale  by  Hitch- 
cock to  a  third  person,  in  which  case  he  should  divide  all  sums  above 
$100,000;  (3)  a  sale  by  Secor  for  not  less  than  $1,700  per  acre,  in 
which  case  he  should  divide  ill  profit  over  $100,000  and  return  to 
Hitchcock  the  $3,000  which  it  was  agreed  that  he  should  pay  yearly  to 
Secor.  The  price  at  which  Hitchcock  could  buy  or  sell  to  another  was 
stated  at  not  less  than  the  rate  of  $1,500  per  acre,  because,  if  he  got 
more  than  $100,000  from  another  person,  he  must  divide  it,  but  the 
minimum  price  was  fixed  for  his  own  purchase.  There  is  no  uncer-  . 
tainty  as  to  the  price  Hitchcock  was  obliged  to  pay.  After  some  three 
years  Hitchcock  died,  and  Secor  and  the  estate  of  Hitchcock,  who  left 
a  will  and  codicil  appointing  executors  and  trustees,  modified  the  exist- 
ing contract  in  certain  particulars,  but  otherwise  expressly  confirmed 
it.  The  stole  thing  happened  twice  afterwards  during  Secor's  life, 
who  not  only  recognized  Hitchcock's  estate  through  at  least  one  of  his 
executors  and  trustees,  but  increased  the  price  that  should  be  paid  each 
year,  which  was  paid.  In  two  of  these  renewals  Secor  acknowledged 
that  the  Secor  estate  had  elected  to  purchase,  but  the  election  was  de- 
ferred by  the  new  arrangement. 

After  Secor's  death  his  executor  insisted  that  the  estate  of  Hitchcock 
should  refund  to  it  one-half  the  taxes  which  the  estate  of  Hitchcock 
had  agreed  to  pay,  and  actually  received  the  same.  The  executors  and 
trustees  of  Hitchcock  gave  due  notice  that  they  elected  to  exercise  the 
option;  but  Secor's  executor  gave  no  assent,  and  upon  insistence  by 
plaintiff  it  stated  that  it  had  referred  the  matter  to  its  lawyers.  Inter- 
views with  the  lawyer  and  a  dii*ect  representative  of  Secor's  executor 
and  trustee  show  that  the  latter  took  the  position  that  the  Hitchcock 
estate  was  not  entitled  to  give  back  the  $80,000  purchase-money  mort- 
gage provided  in  the  original  contract  and  continued  in  three  contracts 
after  Hitchcock's  death.    Then  this  action  was  brought. 

If  it  was  not  intended  that  Hitchcock's  estate  should  have  the  same 
rights  as  to  the  $80,000  mortgage  as  Hitchcock  himself,  why  was  it 
confirmed  in  each  of  the  contracts  after  Hitchcock's  death?  Hitchcock 
died  while  the  first  contract  had  two  years  to  run.  By  the  respondent's 
contention  the  Hitchcock  estate  upon  his  death  was  reduced  to  pur- 
chase for  cash  under  the  same  contract  that  enabled  Hitchcock  to  give 
the  mortgage.  The  contracts  show  the  parties  intended  that  Hitch- 
cock's estate  should  have  the  same  status  that  the  contract  gave  him. 
It  was  not  expected  that  Hitchcock  dead  could  personally  buy  the  land 
save  through  his  representatives  and  trustees. 

[2,  3]  It  is  also  considered  that  the  plaintiffs  were  authorized  to 
exercise  the  option.  It  was  an  asset  of*  the  estate,  and  it  was  their 
duty  to  preserve  it,  if  it  seemed  to  them  valuable.  Before  the  option 
was  exercised,  the  estate  had  no  interest  in  the  land ;  but  a  cause  of  ac- 
tion would  accrue  for  a  breach  of  the  agreement,  and  the  plaintiffs 
owned  the  option  and  a  cause  of  action  for  its  breach.  They  properly 
exercised  the  option,  whereupon  an  interest  in  land  arose.  That  inter- 
est vested  in  them,  because  it  fell  into  the  residuary  estate  under  Hitch- 
cock's will,  of  which  plaintiffs  are  the  trustees.     Hence  they  are  the 
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pivper  persons  to  bring  an  action  on  which  is  now  a  contract  for  the 
sale  of  land. 

[4,  6]  It  is  urged  that  the  trust  is  void.  Passing  the  immorality  of 
taking  renewals  of  the  contract  and  money  through  negotiation  with 
the  trustees  and  then  disclaiming  their  ability,  it  appears  that  the 
power  of  alienation  is  not  unduly  suspended.  The  direction  is  to  pay 
the  income  to  the  widow  "for  a  term  of  five  years  from  the  date  of 
my  decease."  It  could  not  be  paid  to  her  if  she  were  not  alive.  Hence 
it  was  intended  that  the  term  should  fall  within  her  life.  If  she  died 
within  the  time,  the  trust  as  to  payment  of  income  fell,  not  only  be- 
cause the  term  could  not  extend  beyond  her  life,  but  because  there 
would  be  no  beneficiary  of  the  ihcome.  I  assume  that  it  will  not  be 
contended  that  the  failure  of  the  precedent  estate  would  destroy  the 
remainder.  Nor  was  the  time  fixed  for  the  enjoyment  of  the  remainder 
too  remote.  As  it  was  limited  for  the  time  of  enjo3mient  on  a  term  that 
was  dependent  on  a  life  in  being,  it  would  in  any  case  take  effect 
when  the  life  ended.  That  the  testator  intended  the  division  to  fall 
within  the  life  of  the  widow  is  evidenced  in  some  degree  by  the  di- 
rection that  one-half  of  the  land  is  pven  to  her  in  remainder.  The 
absolute  "power  of  alienation  is  suspended  when  there  are  no  per- 
sons in  being,  by  whom  an  absolute  fee  in  possession  can  be  con- 
veyed." Robert  v.  Corning,  89  N.  Y.  225,  235.  The  life  tenant  and 
the  remaindermen  could  convey  such  fee,  because  by  the  consent  in 
writing  the  fee  could  be  vested  in  the  remaindermen  at  any  time. 

[8,  7]  The  evidence  shows  that  the  plaintiffs  duly  elected,  and  that 
the  executors  not  only  failed  to  consent  to  performance,  but  that  they 
denied  the  right  of  the  plaintiffs  to  give  back  the  purchase-money 
mortgages.  Their  action  is  tantamount  to  refusal,  and  in  such  case 
the  plaintiffs  were  not  required  to  make  strict  tender  of  performance. 
Oppenheimer  v.  Knopper  Realty  Co.,  50  Misc.  Rep.  186,  187,  98  N.  Y. 
Supp.  204.  The  widow's  position  may  only  be  inferred  from  her 
answer  in  the  action.  But,  if  she  refuse  to  release  her  dower,  the  pur- 
chase price  can  be  abated  in  accordance  with  its  value.  Bostwick  v. 
Beach,  103  N.  Y.  414,  9  N.  E.  41. 

[8]  There  seems  to  be  no  insurmountable  reason  for  refusing  specif- 
ic performance.  But,  should  such  obstacle  arise,  the  plaintiffs  can  re- 
cover damages  for  the  difference  in  value  between  the  stipulated  pur- 
chase price  and  the  value  of  the  land.  The  damages  are  not  the  sums 
that  have  been  paid  under  the  option,  as  such  payments  were  made, 
not  as  a  part  of  the  purchase  price  or  for  the  purpose  of  applying  there- 
on, but  rather  to  enable  Hitchcock  or  his  estate  to  buy  at  the  agreed 
price  per  acre.  What  the  damages  would  be  if  the  action  were  brought 
at  law  for  a  breach  of  the  option  is  not  now  considered ;  but,  where 
damages  are  given  in  lieu  oH  specific  performance  on  account  of  the 
willful  refusal  of  the   vendor  to  convey,  the  rule  is  as  above  stated. 

The  judgment  should  be  reversed,  with  costs  to  the  appellants  to 
abide  the  final  award  of  costs,  and  a  new  trial  granted,  which  will  en- 
able the  trial  court  to  conform  its  decision  to  the  views  herein  ex- 
pressed upon  the  facts  as  they  now  appear,  and  to  make  such  provi- 
sion for  closing  the  title  and  making  adjustments  thereon  as  the  cir- 
cumstances shall  demand.    All  concur. 
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SPRITZER  T.  AHEARN.    (No.  6711.) 
(Supreme  Court,  Appellate  Diyislon,  First  Department.    January  22, 1915.) 

X4ANDL0BD  AND  Tenant  ^s>ld9 — ^Injuries  to  Pbopebty  of  Tenant. 

In  an  action  by  a  tenant  against  his  landlord  for  Injuries  caused  his 
goods  by  defective  plumbing,  the  refusal  of  the  court,  probably  based 
on  its  erroneous  assumption  that  the  defendant's  ownership  of  the  prop- 
erty had  been  denied,  to  permit  the  plaintiff  to  prove  previous  notice  to 
the  agent  of  the  landlord  of  the  defective  condition  of  the  pipes,  was  re- 
versible error. 

[Ed.  Note. — For  other  cases,  see  Landlord  and  Tenant.  Cent  Dig.  ff 
644-646,  664-667,  681-684;   Dec.  Dig.  <8=»169.] 

Appeal  from  Trial  Term,  New  York  County. 

Action  by  Max  Spritzer  against  Elizabeth  Ahearn.  Judgment  dis- 
missing complaint,  and  plaintiff  appeals.  Reversed,  and  new  trial 
granted. 

Argued  before  INGRAHAM,  P.  J.,  and  McLAUGHLIN,  LAUGH- 
LIN,  SCOTT,  and  HOTCHKISS,  JJ. 

L  Maurice  Worraser,  of  New  York  City,  for  appellant. 

Isidore  Cohen,  of  New  York  City,  for  respondent. 

SCOTT,  J.  The  action  was  by  the  tenant  of  a  part  of  a  build- 
ing against  his  landlord  for  damages  caused  by  defective  plumb- 
ing. The  plaintiff  proved  the  flooding  of  his  loft,  and  the  resulting 
damage  to  his  goods.  He  attempted  to  prove  previous  notice  to  the 
agent  of  the  landlord  of  the  defective  condition  of  the  pipes,  but  was 
not  allowed  to  prove  either  the  agency  or  the  notice.  Just  why  he  was 
not  allowed  is  not  made  very  clear,  except  that  the  court,  on  what  was 
doubtless  a  hasty  reading  of  the  answer,  assumed  that  the  fact  of  de- 
fendant's ownership  of  the  property  had  been  denied,  and  that  it  was 
incumbent  upon  plaintiff  to  prove  such  ownership.  The  fact  is  that 
her  ownership  was  admitted,  having  been  alleged,  and  not  denied. 
That  fundamental  error  as  to  the  contents  of  the  pleadings  affected 
the  whole  trial  and  led  the  court  into  the  error  complained  of.  Plain- 
tiff's counsel  was  appar'ently  so  taken  by  surprise  that  he  failed  to  ask 
to  be  allowed  to  go  to  the  jury.  This  is  unimportant,  however,  since 
the  exceptions  are  ample  to  warrant  a  reversal.  It  is  true  that  plaintiff 
did  not  make  it  clear  that  the  pipe  which  leaked  was  under  the  land- 
lord's control,  but  it  is  possible  that  he  might  have  been  able  to  do  so, 
if  an  opportunity  had  been  afforded  him.*  We  feel  that,  under  the  cir- 
cumstances of  the  trial  as  disclosed  in  the  case  on  appeal,  justice  re- 
quires that  there  be  a  new  trial. 

Judgment  appealed  from  reversed,  and  new  trial  granted,  wth  costs 
to  appellant  to  abide  the  event.    Settle  order  on  notice.    All  concur. 

^s»For  other  cases  see  same  topic  A  KBT-NTJMBISR  in  all  Key-Numbered  Digests  &  IndexM 
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*•     - 

^    >      .  JOHNSON  T.  PUTNAM  FOUNDRY  A  MACHINE  CO. 

•  (Supreme  Court,  Appellate  DiviBion,  Second  Department.    April  9, 

,        •*    ^*  1.  MoBTOAOxs  ^=»497 — FoBECLOBUBB—JuDOMEWT— Effect. 

'  •'       '    '  As  to  defendants  having  an  interest  in  the  land,  the  jndgmc 

mortgage  foreclosure  salt  transfers  such  interest;  while  as  to  del 
*^  having  only  a  judgment  lien  thereon,  it  merely  bars  and  eztingui 

lien. 

[Ed.  Note. — ^For  other  cases,  see  Mortgages,  Cent  Dig.  H  146! 
»  1473;   Dec  Dig.  <t=»497.1 

,  *"  2.   MOBTOAGES  ^=»434 — FOBECLOSUBB— PaBTIE»— HOLDEB  OF  SUBSXQUSI 

The  holder  of  a  lien  subsequent  to  plaintiff*^  mortgage  is  a  prc^ 
"-.    ■  defendant  in  a  mortage  foreclosure  suit. 

^  [Ed.  Note. — For  other  cases,  see  Mortgages,  Cent  Di«.  H  123 

Dec.  Dig.  iS=>4S4.] 

3.  MOBTGAGES     ^=:»452 — FOBBOLOSTTBB— S0BSBQT7EIIT     lilXN— COMPIAUr 

EBAL  AlXEQATION. 

Where  the  holder  of  a  subsequent  lien  is  made  a  party  defen 
"^  .  .  a  mortgage  foreclosure  suit,  a  general  allegation  in  the  complaii 

hlB  lien  is  sufficient 
'  ..'  [M.  Note. — For  other  cases,  see  Mortgages,  Cent.  Dig.  {  131( 

Dig.  «»452.1 

4.  MOBTOAGES    ^=S>590 — FOBBCIiOBUBE    SaIA— BriVCT    ON    JUNIOB    lOSKi 

ICE  OF  PbOCESS. 

Under  Code  CIt.  Proa  f  1632,  proTldlng  that  a  conveyance  oi 
pursuant  to  a  Judgment  of  foreclosure  is  an  entire  bar  against  ea( 
duly  summoned,  a  conveyance  on  a  sale  made  pursuant  to  a  Judg 
foreclosure,  providing  that  all  defendants  were  barred  and  forec 
all  lien  in  the  mortgaged  premises,  extinguished  the  lien  of  < 
lienor,  who  was  made  defendant  and  entered  an  appearance  In  th< 
though  he  was  not  served,  and  though  the  service  on  the  mortgaj 
have  been  defective. 

[Ed.  Note. — For  other  cases,  see  Mortgages,  Cent  Dig.  JS  169: 
*  ,  Dec.  Dig.  <t=»590.] 

5.  MOBTGAGBS    ^=S>492 — FOBECLOBUBB— COLLUSION— JUDGMENT. 

Where,  in  a  mortgage  foreclosure  suit,  the  evidence  shows  th 

suant  to  a  collusion  between  the  mortgagor  and  the  mortgagee,  Jt 

creditors  of  the  mortgagor  are  the  only  defendants  served,  the  ot 

«  a  ing  to  secure  the  property  to  the  mortgagor  free  from  any  liem 

the  mortgage,  a  Judgment  extinguishing  the  liens  of  such  creditor 
be  denied. 
[Ed.  Note.— For  other  cases,  see  Mortgages,  Cent  Dig.  f  1431 
r        •  t"  "'  Dig.  «=>492.] 

'         *  6.   MOBTGAGBS    ^=»497 — FOBECLOSUBB—VOIDABLB    JUDGMENT. 

t     .   1  A  Judgment  extinguishing  liens  of  Judgment  creditors  of  th 

gagor,  entered  in  a  mortgage  foreclosure  suit  wherein,  pursuant 
lusion  between  the  mortgagor  and  mortgagee,  such  creditors  are  1 
defendants  served,  is  voidable  only,  and  not  void. 
*•  '  [Ed.  Note. — For  other  cases,  see  Mortgages,  Cent  Dig.  ({  1469 

1473;    Dec.  Dig.  ♦=>497.] 

7.  MoBTGAGEs   <@=»542 — FoBECLosuBX—PuBCHASEB— Bight  as  MoBTGi 
Possession. 
"  .  .    ♦       ■"  '  Where  the  purchaser  at  a  mortgage  foreclosure  sale  under  a  ^ 

Judgment  is  in  possession,  he  Is  entitled  to  the  rights  of  a  morts 
.  .    -  .'  possession,  especially  where  he  has  acquired  a  quitclaim  deed  to  t] 

*  ..                                     erty  from  the  Judgment  creditor,  as  to  whom  the  Judgment  is  v< 
\  o  — — . 

>•  ^^s»FoT  other  cases  see  game  topic  A  KEY-NUMBER  in  all  Key-Numbered  Diseste  I 
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and  his  interest  cannot  be  80td  under  an  execution  issued  thereafter  on 
the  judgment  against  the  mortgagor. 

[Ed.  Note. — For  other  cases,  see  Mortgages,  Cent.  Dig.  S  1561;  Dec. 
Dig.  <t=»542.] 

8.  QrriETiNQ  Tnuc  ^=»7 — Action  to  Remove  Cloud  ow  Title— Right  of  Ac- 
tion—Shebifp's  Deed. 

A  sherifTs  deed,  given  pursuant  to  an  attempted  execution  sale  of 
property,  in  which  plaintiff  had  the  rights  of  a  mortgagee  in  possession, 
was  such  a  cloud  on  plaintifTs  title  as  gave  him  a  right  of  action,  under 
Code  Civ.  Proc.  f  1638.  to  remove  the  same. 

[Ed.  Note.— For  other  cases,  see  Quieting  Title,  Cent  Dig.  ff  14-^33; 
Dec.  Dig.  «=s>7.1 

Appeal  from  Trial  Term,  Westchester  County. 

Action  by  Beda  Johnson  against  the  Putnam  Foundry  &  Machine 
Company.  From  a  judgment  for  defendant,  plaintiff  appeals.  Re- 
versed, and  judgment  directed  for  plaintiff. 

Argued  before  JENKS,  P.  J.,  and  BURR,  THOMAS,  STAPLE- 
TON,  and  RICH,  JJ. 

Harold  Swain,  of  New  York  City  (Robert  W.  Cromley,  of  New 
York  City,  on  the  brief),  for  appellant. 

J.  Mortimer  Bell,  of  Mt.  Vernon^  for  respondent, 

BURR,  J.  Plaintiff  appeals  from  a  judgment  dismissing  her  com- 
plaint upon  the  merits,  in  an  action  brought  under  the  provisions  of 
section  1638  of  the  Code  of  Civil  Procedure  for  the  determination  of 
defendant's  adverse  claim  to  certain  real  property  situated  in  the  city 
of  Mt.  Vernon.  The  case  was  tried  before  the  court  without  a  jury. 
The  contentions  of  the  respective  parties  arise  from  the  following  un- 
disputed facts: 

On  September  5,  1899,  Albert  W.  Mott  was  the  owner  in  fee  of  the 
premises  in  question,  and  on  thjJt  day  executed  a  mortgage  thereon  to 
one  William  M.  Denman,  in  which  his  wife  joined.  Denman  died  in 
November  following,  and  by  his  will  bequeathed  such  mortgage  to  his 
wife,  Jennie  A.  Denman.  The  defendant,  on  March  22,  1900,  recov- 
ered a  judgment  against  Mott  in  the  City  Court  of  Mt.  Vernon,  which 
was  docketed  in  the  office  of  the  clerk  of  Westchester  county  on 
March  24,  1900,  and  became  a  general  lien  upon  the  realty  owned  by 
Mott  in  that  county.  On  June  /,  1902,  Mrs.  Denman  commenced  an 
action  to  foreclose  her  mortgage,  making  Mott  and  his  wife  and  the 
defendant  parties  thereto.  The  latter  appeared  by  attorney  and  waived 
the  service  of  all  papers  other  than  notice  of  sale  and  of  surplus  money 
proceedings.  Mott  was  at  that  time  a  nonresident,  and,  although  an 
attempt  was  made  to  serve  the  summons  in  said  action  upon  him  by 
publication,  the  papers,  upon  which  the  order  for  such  service  was 
made,  were  defective.  Such  proceedings  were  had  and  taken  in  such 
action  that  on  December  6,  1902,  a  judgment  of  foreclosure  and  sale 
was  entered,  in  form  against  all  of  the  defendants  named  therein,  under 
the  provisions  of  which  the  premises  were  sold  to  Mrs.  Denman ;  and, 
through  several  mesne  conveyances,  such  title  as  she  had  passed  to 
the  plaintiff  by  deed  on  April  13,  1908.     Subsequently,  and  on  June 
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12,  1909,  Mott  executed  and  delivered  to  her  a  quitclaim  deed,  con- 
veying to  her  all  of  his  interest  in  said  premises,  which  deed  was  re- 
corded in  the  office  of  the  derk  of  Westchester  county  on  July  10, 
1909.  Before  the  expiration  of  ten  years  after  the  docketing  and  en- 
try of  its  judgment,  defendant  obtained  leave  to  issue  execution  against 
Mott,  and  the  sheriff  of  Westchester  county,  under  such  execution,, 
attempted  to  levy  upon,  and  on  May  6,  1910,  sold  at  public  auction  and 
attempted  to  convey  to  it,  all  the  right,  title,  and  interest  which  Mott 
had  in  the  premises  involved  on  March  29,  1900,  or  at  any  time  there- 
after. 

[1]  We  think  that  the  difficulty  in  this  case  has  arisen  from  con- 
fusing the  interests  of  defendants  in  a  foreclosure  action  who  have  an 
est?ite  in  the  land  with  defendants  who  have  only  a  lien  thereon  by  way 
of  judgment.  As  to  the  former,  the  effect  of  the  judgment  is  to  trans- 
fer such  estate  or  interest.  As  to  the  latter,  its  effect  is  to  bar  and 
extinguish  the  lien.  Continental  Insurance  Co.  v.  Reeve,  135  App.  Div. 
737,  119  N.  Y.  Supp.  901 ;  Hope  v.  Shevill,  137  Apo^^  Div.  86,  90,  122 
N.  Y.  Supp.  127, 130.    In  the  latter  case,  Mr.  Justice  Thomas  says : 

**The  purpose  of  an  action  to  foreclose  a  mortgage  Is  to  extinguish  liens 
and  transmit  through  the  mortgage  to  the  purchaser  on  the  sale  the  fee  of 
the  land." 

[2,  3]  The  Putnam  Foundry  &  Machine  Company  is  such  a,  lienor. 
As  its  lien  was  subsequent  to  the  mortgage,  it  was  a  proper  party  de- 
fendant ;  and  a  general  allegation  of  lien,  such  as  was  made  in  this  case, 
is  sufficient.  Drury  v.  Clark,  16  How.  Prac.  424;  Albanv  City  Na- 
tional Bank  v.  Hudson  River  Brick  Mfg.  Co.,  79  Hun,  387,  29  N.  Y. 
Supp.  793.  The  relief  asked  for  against  it,  was  not  the  sale  and  trans- 
fer of  its  estate  or  interest  in  the  land  for  it  had  none,  but  that  it  be 
barred  and  foreclosed  of  all  lien  thereon. 

[4]  A  conveyance  upon  a  sale,  nJade  pursuant  to  a  judgment  of 
foreclosure,  is  "an  entire  bar  *  *  *  against  each  party  to  the 
action  who  was  duly  summoned."  Code  Civ.  Proc.  §  1632.  Defend- 
ant's appearance  in  said  action  was  equivalent  to  due  personal  service. 
The  judgment  in  express  terms  provides  that: 

"Each  and  all  of  the  defendants  *  *  *  he  and  they  are  hereby  barred 
and  foreclosed  of  aU  *  *  *  lien  *  *  *  In  the  said  mortgaged  prem- 
ises." 

Under  that  judgment,  a  sale  was  had  and  a  conveyance  given,  under 
which  plaintiff's  predecessor  in  title  entered  into  possession  of  the 
property,  and  she  and  such  predecessors  have  been  in  constant  pos- 
session of  the  same  since  that  time.  The  court  had  jurisdiction  of  the 
subject-matter  of  the  action  and  of  the  person  of  the  defendant  Put- 
nam Foundry  &  Machine  Company.  The  judgment,  and  the  sale  un- 
der, it,  cut  off  and  extinguished  any  lien  that  it  had  upon  the  land. 
Flannery  &  Co.  v.  Baldwin  Fertilizer  Co.,  94  Ga.  696,  21  S.  E.  587; 
Youker  v.  Treadwell,  4  N.  Y.  Supp.  674;^  Montgomery  v.  Tutt,  11 
Cal.  307,  316.    A  junior  lienor  cannot  avail  himself  of  defective  serv- 

1  Reported  in  fuU  In  the  New  York  Supplement;  reported  as  a  memoran- 
dam  decision  without  opinion  in  51  Hon,  638. 
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ice  upon  the  mortgagor.  Semple  v.  Lee,  13  Iowa,  304-;  Fergus  v. 
Tinkham,  38  III  407. 

[B,  I]  If  it  should  be  urged  that  by  collusion  between  a  mortgagor, 
against  whom  are  several  judgments,  and  a  mortgagee,  an  action  tor 
the  foreclosure  of  a  prior  mortgage  may  be  brought,  to  which  the  mort- 
gagor and  his  judgment  creditors  are  parties  defendant,  and  in  which 
the  judgment  creditors  only  are  served,  and  thereafter  a  judgment  of 
foreclosure  and  sale  is  entered,  barring  the  latter  from  any  interest  or 
Hen  upon  said  premises,  and  that  thus  the  mortgagor  might  be  put  in 
a  position  where  he  could  hold  said  premises  subject  only  to  the  mort- 
gage itself,  it  is  a  complete  answer  to  the  suggestion:  First,  that  the 
court  should  not  grant  such  a  judgment;  second,  if  it  inadvertently 
did,  the  judgment  was  not  void,  but  only  voidable;  and,  until  set  aside, 
it  is  conclusive.  Goebel  v.  IfHa,  111  N.  Y.  170,  18  N.  E.  649;  Jenkins 
V.  Fahey,  73  N.  Y.  355,  357.  The  judgment  creditor  had  it  within 
his  power,  by  timely  appearance  in  the  action,  to- see  that  only  a  prop- 
er judgment  was  entered;  and  if  erroneously  an  improper  one  was 
granted,  to  move  promptly  to  set  it  aside.  The  judgment  of  foreclo- 
sure and  sale  here  attacked  was  rendered  in  December,  1902,  and  no 
motion  has  been  made  respecting  the  same. 

[7,  8]  But,  if  we  are  entirely  wrong  about  this,  the  court  has  found 
that  the  plaintiff,  who  succeeded  to  the  interests  of  the  mortgagee,  who 
was  the  purchaser  at  the  foreclosure  sale,  is  a  mortgagee  in  possession. 
And,  at  least  since  the  quitclaim  deed  from  Mott,  this  finding  is  in 
accordance  both  with  the  evidence  and  the  law.  Howell  v.  Leavitt,  95 
N.  Y.  617;  Townshend  v.  Thomson,  139  N.  Y.  152,  161,  34  N.  E.  891. 
The  equitable  estate  which  has  existed,  at  least  since  June,  1909,  could 
not  be  sold  under  an  execution  which  was  not  issued  until  March,  1910. 
Bates  V.  Ledgerwood  Mfg.  Co.,  130  N.  Y.  200,  29  N.  E.  102;  German 
National  Bank  v.  Queen,  159  App.  Div.  236,  144  N.  Y.  Supp.  195. 
The  sheriff's  deed,  given  in  pursuance  of  such  an  attempted  sale,  is 
such  a  cloud  upon  plaintiff's  title  that  an  action  will  lie  to  remove  the 
same.    Code  Civ.  Proc.  §  1638. 

We  think  that  the  judgment  should  be  reversed  on  the  facts,  as  well 
as  the  law,  and  judgment  should  be  directed  in  favor  of  the  plaintiff, 
with  costs  and  disbursements  of  the  action  and  of  this  appeal.  The 
findings  of  fact  numbered  XII  and  XIII,  respectively,  are  reversed  and 
set  aside.  Plaintiff  may  submit  findings  of  fact  and  conclusions  of  law 
in  accordance  with  this  decision. 

JENKS,  P.  J.,  and  STAPLETON  and  RICH,  JJ.,  concur.  THOM- 
AS, J.,  concurs  in  result. 
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AMANNA  T.  CARVEL  et  al.     (No.  7068.) 
(Supreme  Ckmrt,  Appellate  Dlvteion,  First  Department.     April  ik, 

1.  Mechanics'  Libsys  ^=:»281 — Fobeclosubb — Evidbnce — StrinciKwci 

In  a  salt  to  foredoee  a  mechanic's  Uen,  erldenoe  held  to  snstaii 
Ing  that  certain  excavations  were  trenches  within  the  schedule 
ment  fixed  by  the  parties. 

[Ed.  Note.— For  other  cases,  see  Mechanics'  Liens,  Gent  Di& 
572 ;  Dea  Dig.  «=»281.1 

2.  Mechanics'  Liens  ^=»281 — ^Pboceedinos — Evidence — Sufticienct 

In  a  suit  to  foreclose  a  mechanic's  Hen,  evidence  heH  to  snppor 
ing  that  plaintiff  was  entitled  to  compensation  at  73  cents  per  en 
tox  certain  excavations. 

{Ed.  Note. — Fcm:  other  cases,  see  Mechanics'  Liens,  Oeat  Dig. 
572;  Dec.  Dig.  «=»281.] 

3.  GONTBACTS   ^=:»232 — GONSTBUCTION — ^ADDITIONAL   WOBK. 

Where  a  building  contract  required  the  principal  contractor 
pile  the  outer  sides  of  trenches,  a  subcontractor  who  was  doing 
tion  work  was  not  entitled  to  additional  compensation  for  eart 
caved  in  on  the  inside  of  the  trenches;    it  being  his  duty  to  si 
such  trenches,  if  necessary. 

[Ed.  Note.— For  other  cases,  see  Ckxitracts,  Gent  Die.  li  !<> 
Dea  Dig.  ^=»232.] 

4.  Mechanics'  Liens  ^ss»2dl — Pbockbdinob — Evidbncs. 

In  a  suit  to  foreclose  a  mechanic's  lien,  a  finding  that  plain 
structed  certain  work  held  not  against  the  weight  of  the  evidence 

[Ed.  Note. — For  other  cases,  see  Mechanics'  Liens,  Gent  Dl^. 
572;   Dec  Dig.  <S=>281.] 

5.  Damages  ^=:»175 — ^Bbeach  or  Gontbaot — ^Evidence. 

Where  a  principal  contractor  agreed  to  furnish  plalntlfl,  a  sul 
tor,  with  cement  on  the  premises  at  the  price  he  paid  for  It,  evi 
the  value  of  the  cement  could  not  be  used  to  controvert  the  prind 
tractor's  testimony  as  to  the  sum  he  paid. 

[Ed.  Note. — For  other  cases,  see  Damages,  Gent  Dig.  ff  46&-4'i 
Dig.  «=»175.] 

6.  GONTRACTS  ^=:»232 — GONSTBUCTION. 

A  provision  In  a  contract  with  respect  to  extra  work,  requiring 
tractor  to  plaster  walls  with  Portland  cement  mortar  at  two  o 
square  foot,  does  not,  where  a  subcontractor  failed  to  plaster  t] 
as  required,  prevent  the  contractor  from  recovering  the  actual 
doing  the  work ;   the  walls  left  unfinished  not  being  extra  work. 

[Ed.  Note. — For  other  cases,  see  Gontracts,  Gent  Dig.  {{  1(K 
Dec.  Dig.  (^=»232.] 

7.  Daicaqes  ^=:»121 — Bbbach  of  Gontbaot. 

A  provision  in  a  building  contract  that  for  certain  extra  wort 
compensation  'should  be  allowed  la  not  any  criterion  as  to  how  n 
principal  contractor  could  deduct  for  a  subcontractor's  failure 
form  regular  work  of  the  same  character. 

[Ed.  Note.— For  other  cases,  see  Damages,  Gent  Dig.  H  306-3C 
Dig.  <&=»121.] 

Hotchklss,  J.,  dissenting. 

Appeal  from  Special  Term,  New  York  County- 
Action  by  Fiore  Amanna  against  Ricfiiard  Carvel  and  others. 

a  judgment  for  plaintiff,  certain  defendants  appeal.    Modified 

firmed. 
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Argued  before  INGRAHAM,  P.  J.,  and  McLAUGHLIN,  LAUGH- 
LIN",  DOWLING,  and  HOTCHKISS.  JJ. 

Nathan  F.  GiflRn,  of  New  York  City,  for  appellants. 
J.  Power  Donellan,  of  New  York  City,  for  respondent 

LAUGHLIN,  J.  This  is  an  action  to  foreclose  a  mechanic's  lien. 
On  the  13th  day  of  August,  1912,  the  appellant  Carvel  entered  into  a 
contract  in  writing  with  the  city  of  New  York,  by  its  board  of  educa- 
tion, for  the  construction  of  the  Bay  Ridge  High  School  building  in  , 
the  borough  of  Brooklyn,  pursuant  to  plans  and  specifications  thereto 
annexed  and  made  a  part  thereof,  for  the  gross  sum  of  $416,500.  Tnis 
contract,  however,  was  awarded  to  Carvel  on  July  24,  1912,  and  on 
August  9,  1912,  he  entered  into  a  subcontract  in  writing  with  the 
plaintiff,  by  which  the  latter  agreed  to  do  all  the  excavating  work  re- 
quired by  the  plans  and  specifications,  and  Carvel  agreed  to  pay  him 
73  cents  per  cubic  yard  for  earth  excavation,  and  40  cents  per  cubic 
yard  for  excavating  sand,  which  was  to  be  left  on  the  premises  where 
designated  by  Carvel,  and  $1.50  per  cubic  yard  "for  excavating  trenches 
and  pier  •holes."  On  the  14th  day  of  September  1912,  Carvel  entered 
into  another  contract  in  writing  with  the  plaintiff,  by  which  the  latter 
.agreed  "to  furnish  all  the  labor  and  material  necessary  to  set  in  place 
and  to  do  all  the  rubble  stone  work  and  all  the  concrete  footings  re- 
quired according  to  the  plans  and  specifications"  for  the  school  build- 
ing, and  was  to  receive  therefor  $5  per  cubic  yard  for  the  rubble  stone 
work,  and  $5.27  per  cubic  yard  for  concrete  footings.  The  plaintiff 
duly  filed  a  lien  under  both  contracts  on  the  27ih  day  of  January,  1913, 
and  this  action  was  brought  to  foreclose  the  same.  The  defendant 
surety  company  executed  a  bond,  upon  which  the  lien  was  discharged. 

[1]  The  trial  court  found  that  the  plaintiff  excavated  2,924  cubic 
yards  of  earth  for  "trenches  and  pier  holes  and  tunnels,"  for  which 
tie  was  entitled  to  receive  $1.50  per  cubic  yard.  The  evidence  is  un- 
controverted  that  plaintiff  excavated  that  number  of  cubic  yards  of 
earth  over  and  above  the  quantity  for  which  the  court  held  he  was  en- 
titled to  recover  at  the  rate  of  73  c«its  per  cubic  yard.  The  contro- 
versy with  respect  to  this  work  is  over  the  classification  thereof.  It  is 
claimed  by  appellants  that  for  a  large  part,  of  it  plaintiff  was  entitled 
to  receive  only  73  cents  per  cubic  yard,  on  the  theory  that  it  did  not 
constitute  the  excavation  of  trenches  or  pier  holes,  within  the  con- 
templation of  the  contract  on  that  subject.  Our  attention  has  not  been 
drawn  to  any  provision  of  the  specifications  defining  what  was  meant 
by  those  terms  as  used  in  the  contract;  nor  is  it  claimed  that  these 
terms  are  in  any  manner  defined,  either  in  th^  contract  or  the  specifi- 
cations, or  that  their  meaning  was  apparent  on  or  discoverable  by  an 
inspection  of  the  plans.  We  find  no  part  of  the  excavation  work 
marked  on  the  plans  as  "trenches"  or  "pier  holes."  It  was  assumed  by 
both  parties  that  "pier  holes"  referred  to  the  excavations  for  the  foun- 
•  dations  of  columns.  So  far  as  the  record. shows,  the  case  was  tried  on 
the  theory  that  the  word  "trenches"  was  used  in  the  contract  in  the 
sense  in  which  it  is  understood  in  the  trade ;  and  testimony  was  giv- 
en on  both  sides  with  re$pect  to  that  meaning.    Th<tt  testimony  is  con- 
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flicting,  and  presented  a  fair  question  of  fact,  upon  which  an  appellate 
court  would  not  be  warranted  in  reversing  the  finding  of  the  trial  court 
and  making  a  finding  the  other  way ;  but  a  new  trial  might  be  awarded 
if  the  ends  of  justice  require  it 

A  civil  engineer  and  surveyor  called  by  plaintiff  testified  on  crojs- 
examination  that  "trenches,"  as  used  by  the  trade  in  building  construc- 
tion, includes  all  excavation  work  below  the  level  of  the  bottom  of 
the  cellar  of  the  building.  The  plans  required  excavations  to  a  consid- 
erable depth  below  the  level  of  the  bottom  of  the  cellar  of  the  building, 
for  the  foundation  walls,  "pipe  tunnels,"  elevator  and  boiler  pits,  heat 
ducts,  and  service  entrance.  All  of  those  excavations  were  known  as 
*'trenches"  according  to  plaintiffs  witness ;  but  the  testimony  offered 
in  behalf  of  appellants  tends  to  show  that  none  of  them,  excepting 
those  for  the  walls  of  the  building,  were  "trenches,"  and  the  reason 
indicated  by  the  witnesses  for  appellants  for  thus  confining  the  mean- 
ing of  the  word  "trenches"  is  that  a  higher  rate  is  allowed  for  trench 
work,  owing  to  the  fact  that  the  material  has  to  be  handled  several 
times,  as  the  trenches  ordinarily  are  too  narrow  to  admit  the  vehicle 
in  which  the  earth  is  to  be  carted  away.  With  respect  to  a  large  part 
of  the  other  excavations  claimed  by  the  plaintiff  to  be  trench  work,  it 
was  shown  that  they  were  so  large  that  wagons  could  be  and  were 
driven  into  them  in  excavating.  While  this  theory  seems  reasonable,  ♦ 
still  a  question  of  fact  was  presented  on  conflicting  evidence,  which 
might  have  been  obviated  if  the  parties  had  made  a  more  definite  agree- 
ment. 

Moreover,  on  reading  the  specifications,  we  find  a  provision  relat- 
ing to  excavations  by  which  the  contractor  was  required  to  "do  all 
requisite  excavating  of  earth  and  rock  for  piers,  walls,  columns,  sump 
and  drip  pits,  pavements,  cess-pools,  catch-basins,  trenches  (including 
those  for  sewers,  drains,  gas  and  water  supply  pipes),  etc.,  as  required 
by  these  specifications  and  the  plans,  sections,  and  elevations."  The 
parenthesis  in  this  quotation  clearly  relates  to  trenches,  and  by  it  ex- 
cavations for  gas  and  water  supply  pipes  are  included  in  the  term 
"trenches,"  which  extends  its  meaning  beyond  the  claim  of  the  ap- 
pellants, and  probably  includes  the  "pipe  holes"  which  constitute  the 
principal  item  of  excavation  now  being  considered,  although  neither 
party  showed  what  kinds  of  pipe  were  to  go  in  the  "pipe  holes."  In 
the  circumstances,  we  are  not  disposed  to  interfere  with  the  finding 
of  the  trial  court  that  the  plaintiflf  was  entitled  to  receive  $1.50  per 
cubic  yard  for  earth  removed  from  all  of  these  excavations  below  the 
level  of  the  bottom  of  the  cellar. 

[2]  The  trial  court  also  found  that  the  plaintiflF  excavated  2,962 
cubic  yards  of  earth  outside  of  the  area  walls  and  foundation  walls 
and  carted  it  away,  pursuant  to  an  agreement  between  him  and  Carvel, 
by  which  he  was  to  receive  73  cents  per  cubic  yard  therefor,  which 
was  the  reasonable  value  thereof.  The  specifications  show  that  it  was 
Carvel's  duty,  tinder  his  contract  with  the  city,  to  sheet  pile  the  ex- 
terior lines  of  the  excavations  for  area  walls  and  foundation  walls, 
so  that  the  ground  outside  of  those  lines  would  remain  intact.  There 
was  conflicting  testimony  with  respect  to  the  number  of  cubic  3rards 
of  earth  the  plaintiff  was  obliged  to  excavate  outside  those  lines ;  but 
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the  testimony  in  his  behalf  tended  to  show  the  quantity  as  found  by 
the  trial  court,  and  on  the  appeal  counsel  for  the  appellants  accepts 
that  finding  as  to  quantity.  The  excavation  of  that  earth  was  rendered 
necessary,  owing  to  the  failure  of  Carvel  to  do  the  sheet  piling  re- 
quired by  his  contract  with  the  city,  which  it  was  conceded  by  his 
testimony  and  that-  of  his  superintendent  was  his  duty  as  between  him 
and  the  plaintiff.  The  court  found  that  this  was  extra  work,  but  that 
the  price  thereof  was  agreed  upon  at  73  cents  per  cubic  yard.  There 
is  testimony  to  the  effect  that  Carvel  agreed  to  pay  for  this  work  as 
extra  work,  and  that  he  agreed  that  the  price  should  be  governed  by 
the  contract,  Concededly  73  cents  per  cubic  yard  was  the  contract  price 
for  excavating  all  earth  inside  these  exterior  lines  to  the  level  of  the 
bottom  of  the  cellar.  The  only  evidence  bearing  on  the  reasonable 
value  of  that  work  is  the  contract  price  of  similar  work  within  the 
lines  of  the  cellar  of  the  building. 

Counsel  for  the  appellants  contends  that  the  plaintiff  was  not  enti- 
tled to  receive,  in  any  event,  more  than  40  cents  per  cubic  yard  for 
this  work,  the  same  as  he  was  to  receive  for  excavating  sand  left  on 
the  premises.  That  contention  is  made  upon  the  theory  that  Carvel 
was  required,  by  the  specification  annexed  to  his  contract  with  the 
city,  to  "fill  in  all  trenches  and  around  all  walls  coming  in  contact  with 
the  earth  with  good  clean  earth  rammed  solid,"  and  that  therefore  the 
earth  thus  removed,  or  similar  earth,  would  be  required  in  filling  in 
around  the  exterior  walls,  and  that  it  was  not  necessary  to  remove  it 
from  the  premises.  The  answer  to  that  argument,  however,  is  that 
the  evidence  shows  that  there  was  no  place  to  store  the  earth  upon 
or  adjacent  to  the  premises,  and  that  the  plaintiff  was  therefore  re- 
quired to  cart  it  away  the  same  as  he  was  required  to  cart  away  the 
other  earth.  I  am  of  opinion  that  it  is  fairly  to  be  inferred  from  the 
evidence  that  the  reasonable  value  of  this  excavation  work  was  the 
same  as  that  of  the  excavation  within  the  lines  of  the  cellar,  above 
the  bottom  thereof,  and  that  plaintiff  was  entitled  to  receive  pay  there- 
for at  the  same  rate,  and  that  the  parties  so  agreed.  The  finding  of 
the  trial  court  with  respect  to  this  item  should  therefore  be  affirmed. 

[3]  The  trial  court  also  found  that  the  plaintiff  was  obliged  to  ex- 
cavate 1,096  cubic  yards  of  earth  from  the  sides  or  slopes  of  the  pier 
holes,  trenches,  and  pipe  tunnels,  and  was  entitled  to  receive  therefor 
$1.50  per  cubic  yard,  aggregating  $1,644,  which  was  allowed  to  the 
plaintiff  in  arriving  at  the  balance  for  which  he  has  recovered.  That 
work,  manifestly,  was  not  covered  by  the  plaintiff's  contract ;  but  he 
has  been  allowed  to  recover  therefor  as  if  it  were,  and  at  the  rate 
he  was  entitled  to  receive  for  trench  and  pier  hole  excavations,  with- 
out other  evidence  than  the  provisions  of  the  contract  with  respect  to 
the  reasonable  value  of  the  work.  It  is  not  specifically  stated  in  the 
finding,  but  I  think  it  is  fairly  to  be  inferred,  that  this  excavation 
work  relates  to  earth  removed  from  the  imter  sides  or  slopes  of  the 
trenches  for  the  outer  foundation  and  area  walls,  and  from  the  sides 
or  slopes  of  the  pier  holes  and  pipe  tunnels,  for  the  other  finding  re- 
lates to  the  excavations  of  earth  on  the  outer  sides  or  slopes  of  the 
outer  trenches.  The  excavation  of  the  1,096  cubic  yards  now  under 
consideration  was  rendered  necessary  owing  to  the  fact  that  the  earth 


Digitized  by  VjOOQ  iC 


800  162  NBW  ZOBK  SUPPLBMBNT  (Su 


";  '  was  not  of  sufficient  solidity  to  enable  the  plaintiff  to  excavate  tl 

>  .-  ner  lines  of  the  outer  trenches,  and  the  lines  of  the  pier  holes  and 
*  \                                    tunnels,  perpendicularly,  without  supporting  the  sides  by  sheet  p 

►  ^  We  find  no  provision  of  Carvel's  contract  with  the  plaintiff,  < 
^     \'                          his  contract  with  the  city,  or  of  the  specifications,  which  requires 

^      *  -" '  to  sheet  pile  the  inner  sides  of  the  trenches,  or  the  sides  or  ends  c 

'•   ^         .  "  pier  holes  or  pipe  tunnels,  and  no  provision  of  either  contract  < 

the  specifications  is  cited  as  imposing^  that  duty  upon  him.     W 
of  opinion,  therefore,  that  the  plaintiff  assumed  the  risk  of  earth 
%  ing  into  the  foundation  and  area  wall  trenches  from  the  inner  ; 

and  into  the  pier  holes  and  pipe  tunnels,  and,  if  he  wished  to  ; 
that,  it  was  incumbent  upon  him  to  do  whatever  sheet  piling  was  r 
;^  sary  to  enable  him  to  perform  his  contract    The  plaintiff's  recG 

therefore,  under  the  first  contract  whidi  is  the  basis  of  the  first  ^ 

of  action,  was  excessive  by  the  amount  allowed  for  this  work,  an 

finding  that  it  was  performed  pursuant  to  the  provisions  of  the 

'    '  tract,  and  that  the  plaintiff  is  entitled  to  recover  therefor  at  the 

'  «•  of  $1.50  per  cubic  yard,  should  be  reversed,  and  a  finding  that  it 

not  required  by  the  contract,  or  performed  pursuant  to  any  agree 

C    ,.  with  Carvel,  should  be  substituted  therefor,  and  the  conclusic 

law  with  respect  to  the  amount  of  the  recovery  should  be  modifie 
deducting  this  amount,  with  interest  from  June  6,  1913,  and  the 
ment  should  be  modified  accordingly. 

[4]  The  trial  court  found  that  the  plaintiff  constructed  1,150 
yards  of  rubble  stone  work  and  728  cubic  yards  of  concrete  foo 
The  appellants  contend  that  these  findings  with  respect  to  quar 
of  work  are  against  the  weight  of  the  evidence.  The  evidence 
sists  of  the  testimony  of  one  Lyons  and  of  a  civil  engineer  and 
veyor,  called  by  plaintiff,  whose  figures  the  court  accepted,  an 
>,  Carvel's  superintendent,  which  was  to  the  effect  that  only  1,060 

yards  of  rubble  stone  work  were  constructed  and  698  cubic  yar 
concrete  footings.  There  is  no  basis  for  the  contention  that  the 
ing  is  not  supported  by  the  preponderance  of  the  evidence. 

[5]  The  trial  court,  by  the  twenty- fourth  finding,  allowed  C 

a  credit  of  $2,240  for  1,600  barrels  of  cement,  which  was  at  the 

of  $1.40  per  barrel.    The  evidence  is  uncontroverted  that  Carvel 

nished  and  delivered  1,600  barrels  of  cement  to  plaintiff.    The 

;■  controversy  is  with  respect  to  the  value  thereof.    Carvel  testified 

^    ■  '    ,      ^  his- testimony  on  this  point  is  uncontroverted,  that  before  lettin 

second  contract  to  the  plaintiff  he  intended  to  do  the  work  co 
^  thereby  himself,  and  that  he  had  on  the  premises  a  quantity  of  cei 

;  '  and  that  he  agreed  to  sell  it  to  the  plaintiff  for  exactly  what  he  "b( 

\   '  it  for."    He  first  testified  generally  that  he  paid  $1.80  per  barr< 

*  •  the  cement,  and  then  he  testified  that  sometimes  he  bought  cemc 

.   J  $1.67,  $1.70,  and  $1.85,  and  that  "the  majority  of   the  cem< 

bought  on  the  job  cost  me  $1.85  a  barrel."     It  appears  that, 
,  ^  the  cement  was  sold  by  the  barrel,  it  was  actually  delivered  in 

*  and  Carvel  testified  that  he  was  allowed  6  cents  for  each  bag  reti 

•,  to  the  vendor,  and  that  about  50  per  cent,  of  the  bags  were  Ic 

'  ^  destroyed,  which  would  give  a  rebate  of  12  cents  per  barrel  for 

'  «  On  this  testimony,  he  requested  a  finding  that  he  was  entitled 
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allowance  of  $1.80  per  barrel  for  the  cement,  less  6  cents  per  bag  for 
3,200  bags,  or  12  cents  per  barrel.  This  was  refused,  and  he  except- 
ed, and  on  the  appeal  he  predicates  error  on  that  exception. 

Lyons  and  Carvel's  former  superintendent  called  by  plaintiff  testi- 
fied that  the  reasonable  value  of  the  cement  was  $1.40  per  barrel,  and 
Carvel's  former  superintendent  testified  that  a  rebate  of  10  cents  per 
bag  was  allowed  for  bags  returned.  The  court  evidently  accepted 
the  testimony  of  these  witnesses.  I  am  of  opinion  that  this  was  error. 
On  the  testimony  of  Carvel,  which  might  have  been,  but  was  not,  con- 
troverted by  the  plaintiff,  the  agreement  was  that  he  was  to  be  paid 
for  the  cement  what  it  cost  him,  and  his  testimony  sustains  his  request 
to  find.  The  finding  of  the  trial  court  with  respect  to  the  allowance 
to  Carvel  for  the  cement  should  therefore  be  reversed,  and  a  finding 
substituted  therefor  to  the  effect  that  the  agreement  was  that  Carvel 
was  to  be  allowed  the  cost  of  the  cement  to  him,  which  was  $1.68  per 
barrel,  and  the  conclusion  of  law  with  respect  to  the  amount  of  the 
recovery  should  be  further  modified  by  deducting  therefrom  the  sum 
of  $448,  together  with  interest  thereon  from  June  6,  1913,  and  the 
judgment  should  be  modified  accordingly. 

[1,  7]  The  trial  court  found  that  the  plaintiff  failed  to  plaster  8,000 
square  feet  of  rubble  stone  walls  as  required  by  his  contract,  and  al- 
lowed Carvel  2  cents  per  square  foot  for  that  work.  The  specifica- 
tions, among  other  things,  required  that  the  stone  in  the  walls  con- 
stituting the  rubble  stone  work  should  be  laid  '*on  Rosendale  cement 
mortar  and  to  a  line  on  both  sides ;  and  the  outside  surfaces  of  walls 
about  areas,  tunnels,  etc.,  shall  be  plastered  with  Portland  cement 
plaster,  both  sides,  and  the  exposed  faces  floated  true  and  smooth." 
This  was  part  of  the  work  it  became  the  duty  of  the  plaintiff  to  per- 
form. It  was  conceded  by  plaintiff  that  he  failed  to  plaster  8,000 
square  feet  of  exposed  inner  surface  of  foundation  walls,  which  it 
was  his  duty,  under  his  contract,  to  plaster  in  accordance  with  this 
provision  of  the  specifications.  Lyons  testified  that  the  amount  al- 
lowed for  such  work  by  the  board  of  education  was  2  cents  per  square 
foot,  which  was  reasonable  value  thereof.  Carvel's  superintendent 
testified  that  the  number  of  square  feet  of  wall  which  the  plaintiff 
failed  to  plaster  was  7,449,  and  that  Carvel  was  obliged  to  do  this 
work  at  the  actual  cost  of  about  7  cents  per  square  foot.  Carvel  testi- 
fied, and  it  is  quite  clear  from  the  contract  and  specifications,  that  this 
work  was  embraced  in  his  contract  with  the  city  and  did  not  consti- 
tute additional  work,  and  that  the  reasonable  value  of  the  work  he 
was  required  to  do  to  complete  the  performance  of  the  plaintiff's  con- 
tract in  this  respect  was  from  60  to  70  cents  per  square  yard :  and  when 
asked  what  that  would  be  per  square  foot  he  answered,  evidently  with- 
out computing  it,  6  or  7  cents.  The  specifications  contain  provisions 
with  respect  to  the  compensation  to  be  allowed  Carvel  for  certain  class- 
es of  additional  work  if  required,  one  of  which  provides  as  follows : 

*'For  plastering  walls  with  Portland  cement  mortar,  two  cents  (2^)  per 
square  foot." 

The  attention  of  Carvel  was  drawn  to  this  provision  on  cross-exami- 
nation, and  he  testified  that  it  did  not  relate  to  such  work  as  the  plain- 
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tiff  failed  to  do,  but  to  more  plastering  over  the  interstices  or  joints 
of  stone  walls,  and  not  to  finishing  an  entire  surface  of  a  wall  such 
as  was  required  by  the  contract  and  specifications.  Counsel  for  the 
respondent  appears  to  rely  upon  this  provision  of  the  specifications,  in 
connection  with  the  testimony  of  the  witnesses  called  in  behalf  of  the 
plaintiff,  to  support  the  finding  made  by  the  trial  court.  It  is  mani- 
fest, I  think,  that  Carvel  was  right  in  testifying  that  this  provision  has 
no  application  to  the  matter  in  controversy.  Moreover,  if  it  did,  it  is 
merely  a  provision  by  which  the  city  requires  a  contractor  to  agree  to  do 
additional  work  for  a  specified  compensation.  It  is  no  evidence,  as 
between  the  parties  to  this  action,  with  respect  to  the  reasonable  value 
of  the  work,  for  this  was  not  additional  work,  and  did  not  come  within 
that  provsion  of  the  specifications. 

It  appears  by  the  evidence  that  the  plaintiff  failed  to  construct  the 
wall  plumb  at  many  points,  and  it  became  necessary  to  fill  it  out  by 
plastering  on  cement  at  places  to  a  thickness  of  four  inches,  and  it 
became  necessary  for  Carvel  to  do  this  in  order  to  cwnply  with  the  re- 
quirements of  the  specifications  that  the  exposed  faces  of  the  wall 
should  be  floated  true  and  smooth.  I  am  of  opinion,  therefore,  that 
the  court  erred  in  refusing  to  find  the  eighteenth  finding  proposed  by 
Carvel,  which  is  to  the  effect  that  the  plaintiff  failed  to  perform  his 
contract  with  respect  to  plastering  7,449  square  feet  of  wall,  and  that 
Carvel  was  obliged  to  perform  the  work,  and  that  the  reasonable  value 
thereof  was  7  cents  per  square  foot,  or  $521.43.  The  twenty-sixth  find- 
ing, with  respect  to  the  number  of  square  feet  and  the  deduction  there- 
for, should  therefore  be  reversed,  and  a  finding  to  the  effect  that  the 
number  of  square  feet  was  as  claimed  by  Carvel,  and  that  the  reasona- 
ble value  thereof  was  7  cents  per  square  foot,  should  be  maintained 
therefor,  and  the  conclusion  of  law  with  respect  to  the  amount  of  the 
recovery  should  be  further  modified  by  deducting  therefrom  the  sum 
of  $361.43,  together  with  interest  from  June  6,  1913,  and  the  judgment 
should  be  modified  accordingly. 

The  judgment  should  be  modified  as  herein  directed,  by  deducting 
therefrom  the  sum  of  $2,453.43,  together  with  interest  thereon  from 
June  6,  1913,  to  December  9,  1914,  which  is  $222.05,  aggregating  $2,- 
675.48,  and,  as  so  modified,  affirmed,  without  costs  and  the  findings  and 
conclusions  of  law  should  be  modified  as  herein  directed.  Settle  order 
on  notice. 

INGRAHAM,  P.  J.,  and  McLAUGHLIN  and  DOWLING,  JJ., 
concur.    HOTCHKISS,  J.,  dissents. 
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POLUTZ  V.  WABASH  RAILROAD  CO.  et  al.    (No.  6732.) 
(Supreme  Court,  Appellate  Division,  First  Department.     April  9,  1915.) 

1.  CORPORATJONS  «=»71 — STOCK— ILLEGAL  ISSUE — RATIFICATION. 

The  issuance  of  preferred  stock  of  a  railroad  company  without  the 
unanimous  consent  of  all  the  stockholders,  expressly  prohibited  by  Const. 
Mo.  art  12,  S  10,  under  the  laws  of  which  the  corporation  was  organized, 
could  not  be  ratified  by  a  majority  of  the  stockholders,  since  the  provi- 
sion Itself  defines  the  extent  of  the  ratification  required. 

[Rd.  Note.— For  other  cases,  see  Corporations,  Cent  Dig.  {  447;  Dec. 
<S=>71.] 

2.  CoaFOBATIONS    ^3»71— PBEFEBBBD    STOCK — ISSUB — CONSTITUTIONAJL    PbOVI- 

8ION. 

The  provision  of  Const  Mow  art.  12,  §  10,  that  no  corporation  shall  is- 
sue preferred  stock  without  the  consent  of  all  the  stockholders,  is  not 
limited  to  an  original  issue  of  preferred  stock,  as  distinguished  from  an 
issue  of  Increased  preferred  stock. 

[Ed.  Note.— For  other  cases,  see  Corporations,  Cent  Dig.  t  447;  Dec. 
Pig.  «=s>71.] 

3.  Railroads  ^s»15 — Stock — Fictitious  Issue — Constitutional  and  Stat- 
VTOBT  Provisions. 

Under  Const  Ma  art  12,  {  8,  providing  that  no  corporation  shall  issue 
stocks  or  bonds,  except  for  money  paid,  labor  done,  or  property  actually 
received,  and  that  all  fictitious  increases  of  stock  or  indebtedness  shall 
be  void,  and  Const.  111.  art  11,  $  13,  and  Comp.  Laws  Mich.  {  6344,  both 
to  the  same  effect,  subject  to  which  defendant  railroad  was  doing  busi- 
ness, Its  refunding  plan,  whereby  it  issued  refunding  mortgage  gold  bonds, 
and  for  each  $1,000  par  value  of  two  series  of  outstanding  debenture  mort- 
gage bonds  issued  a  certain  par  value  of  the  new  bonds  and  a  certain 
par  value  of  its  preferred  and  common  stock,  so  that  for  a  total  of  $28,- 
744,000  par  value  of  the  debenture  bonds  a  total  of  $51,271,000  par  value 
of  the  new  securities  was  issued,  and,  on  the  computations  on  which  the 
plan  was  based,  the  average  value  of  the  new  securities  was  88%,  as 
against  83  for  the  old  bonds,  was  an  overpayment  for  the  old  bonds  and 
an  issue  of  new  securities  at  below  par,  and  was  invalid. 

[Ed.  Note. — For  other  cases,  see  Railroads,  Cent  Dig.  §  31;  Dea  Dig. 
<e=>15.1 

4.  Railroads  ^==>150 — Stock  —  Refunding  Plan  —  Evidence  —  Equivalent 

Value. 

In  a  representative  action  by  a  stockholder  of  a  railroad  company  to 
annul  as  ultra  vires  an  arrangement  between  the  company,  through  its  di- 
ret^tors.  and  the  holders  of  an  issue  of  $30,000,000  debenture  mortgage 
bonds,  for  the  refunding  and  exchange  thereof  for  new  securities,  evi- 
dence held  not  to  warrant  a  finding  that  the  property  and  pecuniary  value 
of  the  consideratloDS  received  by  the  railroad  for  the  new  securities  were 
fairly  equivalent  to  the  par  value  of  the  securities  so  issued. 

[Ed.  Note.— For  other  cases,  see  Railroads,  Cent.  Dig.  §§  461,  462 ;  Dec 
Dig.    <g=>150.1 

5.  Railroads  ^=s>17 — Stockholder's  Suit — Rxliki^-Accountino  by  Dibbo- 

tors  to  Corporation. 

The  wrong  sought  to  be  redressed  was  the  restoration  of  the  company's 
funds  to  its  treasury,  and  plaintiff  was  not  entitled  to  any  direct  per- 
sonal relief,  and  where  the  refunding  plan  was  illegal  and  void  the  in- 
dividual directors  actively  participating  therein,  as  otiicers  and  agents  of 
the  corporation,  were  accountable  to  the  railroad  company  for  the  dam- 
ages which  it  had  sustained  by  reason  of  their  illegal  acts. 

[Ed.  Note.— For  other  cases,  see  Railroads,  Cent  Die.  S3  36-38;  Dec 
Dig.  €=»17.3 
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6.  Railroads  <©=»17  —  Stockholder's  Suit  —  Accounting  by  Dibsctobb  — 
Measure  of  Dauaoes. 

The  damages  to  the  corporation  by  reason  of  the  acts  of  such  directors, 
for  which  they  were  accountable  to  it,  was  the  amoant  paid  on  the  inter- 
est coupons  on  the  refunding  mortgage  bonds  issued  in  exchange  for  the 
old  debenture  mortgage  bonds,  with  interest  to  the  time  of  trial,  amount- 
ing to  $5,133,809,  and  interest  thereon  from  the  date  of  trial;  and  it 
would  be  assumed  that  the  company  would  protect  its  rights  and  those 
of  its  stockholders  by  interposing  the  defense  of  invalidity  to  the  fore- 
closure of  the  refunding  mortgage  bonds,  and  the  fact  that  such  bonds 
and  refunding  securities  were  so  mingled  with  the  company's  other  se- 
curities that  they  could  be  identified  only  with  great  difficulty  did  not 
create  any  liability  on  the  part  of  the  directors. 

[Ed.  Note.— For  other  cases,  see  Railroads,  Cent  Dig.  f§  36-^;  Dec. 
Dig.  <g=»17.] 

Appeal  from  Special  Term,  New  York  County. 

Suit  by  James  Pollitz  against  the  Wabash  Railroad  Company  and 
others,  impleaded  with  the  Equitable  Trust  Company  of  New  York. 
Judgment  for  plaintiff  that  defendants  Edward  T.  Jeffery,  Winslow 
S.  Pierce,  and  George  J.  Gould  account  to  the  defendant  railroad  com- 
pany for  damage  sustained  by  plaintiff  as  a  stockholder  in  such  com- 
pany, and  plaintiff  appeals,  and  certain  defendants  take  a  cross-appeal. 
Modified. 

See,  also,  157  App.  Div.  911,  142  N.  Y.  Supp.  1140;  176  Fed.  333, 
100  C.  C.  A.  1. 

Argued  before  INGRAHAM,  P.  J.,  and  McLAUGHLIN,  LAUGH- 
LIN,  SCOTT,  and  DOWLING,  JJ. 

J.  Aspinwall  Hodge,  of  New  York  City,  for  appellant. 
Rush  Taggart,  of  New  York  City,  for  cross-appellants. 
George  Well  wood  Murray  and  John  Quinn,  both  of  New  York  City, 
for  respondent. 

DOWLING,  J.  Cross-appeals  by  the  plaintiff  and  certain  defend- 
ants from  a  judgment  that  the  defendants  Jeffery,  Pierce,  and  Gould  ac- 
count to  the  defendant  railroad  company  for  the  damage  sustained  by 
plaintiff  as  a  stockholder  in  said  company,  which  damage  was  deter- 
mined as  equal  to  the  sum  he  would  be  entitled  to  receive  on  such  ac- 
counting, and  was  fixed  at  the  sum  of  $31,183.50,  being  the  amount 
of  $21,000  paid  by  plaintiff  for  his  stock,  with  interest  from  June  13, 
1906,  which  stun  was  adjudged  to  be  paid  directly  to  plaintiff,  with  his 
costs;  that  the  railroad  and  its  directors  who  had  been  served  be 
enjoined  from  issuing  further  stock  and  bonds  in  exchange  for  out- 
standing bonds  according  to  a  certain  refunding  scheme ;  and  that  the 
complaint  be  dismissed  as  to  the  other  defendants. 

This  action  is  brought  by  the  plaintiff,  as  a  holder  of  1,000  shares 
of  the  common  stock  of  the  Wabash  Railroad  Company,  suing  on  his 
own  behalf  and  that  of  all  the  other  stockholders  similarly  situated,  to 
annul  and  set  aside  as  ultra  vires  an  arrangement  between  the  company, 
through  its  directors  and  the  holders  of  an  issue  of  $30,000,000  de- 
benture mortgage  bonds,  for  the  refunding  and  exchange  thereof  for 
new  securities.     The  defendant  Wabash  Railroad  Company  was  or- 
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ganized  in  May,  1889,  by  the  consolidation  of  Ohio,  Michigan,  Indiana, 
Illinois,  and  Missouri  companies,  under  consolidation  laws  in  each 
state,  the  general  tenor  of  which  is  indicated  by  the  provisions  of  the 
Missouri  Constitution  (article  12,  §  18) : 

''Consolidation  of  Foreign  Companies. — If  any  railroad  company  organized 
under  the  laws  of  this  state  shall  consolidate  by  sale  or  otherwise  with  any 
railroad  company  organized  under  the  laws  of  any  other  state  or  of  the 
United  States  the  same  shall  not  thereby  become  a  foreign  corporation ;  but 
the  courts  of  this  state  shall  retain  jurisdiction  in  all  matter  which  may 
arise,  as  if  said  consolidation  liad  not  taken  place.    •    •    *  " 

The  consolidated  company  was  organized  as  to  detail  under  the  laws 
of  Ohio.  At  the  organization  the  consolidated  company  had  $24,- 
000,000  par  preferred  stock  and  $28,000,000  par  common  stock.  Its 
mileage  was  about  2,237  miles.  In  October,  1889,  with  the  consent  of 
all  the  stockholders,  the  consolidated  company  made  a  mortgage  to  the 
Mercantile  Trust  Company,  as  trustee,  dated  July  1,  1889,  creating  a  ju- 
nior lien  upon  portions  of  its  property  to  secure  an  issue  of  $30,000,- 
000  of  debenture  mortgage  bonds,  whereof  $3,500,000  were  designated 
as  "Series  A,"  and  were  a  preference  in  respect  to  the  payment  of  in- 
terest, and  were  due  and  payable  in  1939,  but  were  redeemable  at  the 
option  of  the  company  at  par  within  20  years  from  their  date,  after  the 
lapse  of  5  years  from  the  date  of  their  issue.  The  remaining  $26,- 
500,000  were  in  Series  B,  which  were  due  and  payable  in  1939,  but 
payment  might  be  deferred  by  the  owner  failing  to  demand  the  same 
when  due.  Both  series  bore  interest  at  the  rate  of  6  per  cent.,  pay- 
able semiannually,  on  January  1st  and  July  1st,  "from  the  net  income 
of  the  said  railroad  company,  ascertained  and  declared  by  its  board  of 
directors  to  be  applicable  to  such  interest  payments." 

The  mortgage  provfded  that  the  board  of  directors  should  ascer- 
tain the  amount  of  net  income  so  applicable  by  deducting  from  the 
gross  earnings  of  the  company  all  current  expenses  for  operating,  and 
**such  sums  as  in  the  judgment  of  said  board  of  directors  may  be  nec- 
essary to  maintain  and  renew  said  road  and  its  equipment,  and  appurte- 
nances and  to  keep  the  same  in  good  condition  and  to  increase  its  equip- 
ment to  such  extent  as  may  be  commensurate  with  its  business  re- 
quirements, and  to  pay  taxes,  rentals,  interest,  and  sinking  fund  in- 
stallments accrued  or  to  accrue  on  any  and  all  mortgages  existing  on 
the  property  hereby  conveyed,  and  to  satisfy  all  liens  and  charges  there- 
on that  are  or  may  be  prior  in  equity  to  this  mortgage."  From  the  net 
income,  thus  ascertained,  the  directors  were  to  set  aside  an  amount 
sufficient  to  pay  the  6  per  cent,  on  these  bonds,  and,  if  the  net  income 
did  not  suffice  so  to  do,  it  should  be  applied  as  soon  as  it  amounted 
to  1  per  cent.  It  was  provided  that  such  interest  should  not  be  cu- 
mulative, and  that  no  part  thereof  unpaid  in  any  year  be  paid  from 
the  income  of  any  other  year.  The  railroad  company  also  gave  to  the 
registered  holder  of  the  bonds : 

"And  will  secure  to  him  so  far  as  it  lawfully  may  the  right  to  cast  one 
vote  for  each  one  hundred  dollars  par  value  hereof,  at  aU  meetings  of  its 
stockholders.'' 

The  board  of  directors  was  to  be  elected,  one-half  by  the  bond- 
holders and  one-half  by  the  stockholders,  with  a  thirteenth  director 
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to  be  chosen  by  the  directors  already  elected,  and,  if  they  could  not 
agree,  then  he  was  to  be  selected  by  the  trustee  of  the  mortgage.  In 
so  far  as  it  sought  to  give  the  bondholders  the  right  to  vote  for  di- 
rectors, the  provision  of  the  mortgage  was  in  violation  of  the  Consti- 
tution of  the  state  of  Illinois,  as  then  and  since  in  force  (article  1 1,  §  3). 

At  this  time  there  were  two  morteages  on  the  property  of  the  rail- 
road ;  the  first  being  for  $33,900,000,  and  the  second  for  $14,000,000. 
Then  came  the  debenture  mortgage  referred  to,  for  $30,000,000.  There 
was  an  issue  of  preferred  stock,  amounting  to  $24,()00,C)00,  and  the 
common  stock,  $38,000,000.  The  road  did  not  have  sufficient  capital 
to  meet  the  constant  demands  upon  it  for  improvements  and  exten- 
sions to  meet  competition,  and  it  used  all  its  earnings  for  that  pur- 
pose, after  paying  interest  on  the  first  and  second  mortgages,  expend- 
ing in  that  manner  in  1905  the  sum  of  $2,500,000.  During  the  years 
from  1889  to  1905  the  company  had  paid  interest  irregularly  on  the 
Series  A  debentures;  it  never  paid  any  interest  at  all  on  those  of 
Series  B;  it  paid  no  dividends  on  its  preferred  or  common  stock. 
Some  of  the  debenture  holders  in  1905  became  dissatisfied  with  the 
failure  to  receive  interest  on  their  bonds,  and  appointed  a  protective 
committee  to  represent  them,  at  whose  instigation  and  demand  the 
Mercantile  Trust  Company,  as  trustee  under  the  debenture  mortgage, 
commenced  action  against  the  railroad  company  on  behalf  of  certain 
holders  of  Series  B  bonds  for  an  accounting  and  to  have  certain  net 
earnings  which  they  claimed  to  exist  applied  to  the  payment  of  the 
interest  on  the  bonds.  The  action  was  begun  in  the  United  States 
Circuit  Court,  Eastern  Division  of  Eastern  District  of  Missouri,  in 
June,  1905,  but  never  proceeded  to  judgment.  It  has  been  found  by 
the  court  that  the  company  was  advised  by  its  counsel  that  this  litiga- 
tion was  "of  a  dangerous  character,  and  if  permitted  to  go  to  inter- 
locutory or  final  judgment  might  eventuate  in  a  recovery  against  the 
defendant  company  for  many  millions  of  dollars,  which  would  precipi- 
tate insolvency  on  the  part  of  the  said  company." 

Negotiations  for  an  adjustment  of  the  differences  with  the  deben- 
ture bondholders'  committee  were  then  initiated,  and  progressed  to 
the  point  where  a  proposition  was  made  of  the  terms  upon  which  the 
bondholders  would  exchange  their  securities  for  new  ones  to  be  issued 
by  the  company.  On  June  11th  the  board  of  directors  first  began 
to  consider  the  refunding  proposition  from  the  debenture  holders,  as 
well  as  an  offer  for  an  underwriting  thereof,  and  approved  the  same. 
The  proposed  underwriting  never  became  effective.  The  agreement 
proposed  was  one  under  date  of  August  15,  1906,  by  which  the  rail- 
road was  to  issue,  in  exchange  for  each  $1,000  of  debenture  mortgage 
bonds  in  Series  A,  $775  in  new  4  per  cent.  50-year  refunding  mort- 
gage gold  bonds,  bearing  date  July  1,  1906,  and  payable  July  1,  1956. 
together  with  $500  par  value  preferred  stock  and  $560  par  value  com- 
mon stock,  and  for  each  $1,000  of  debenture  mortgage  bonds.  Series 
B,  $700  in  such  new  bonds,  $500  par  value  preferred  stock,  and  $500 
par  value  common  stock.  This  new  mortgage  was  to  be  one  wheretni 
the  interest  was  both  cumulative  and  payable  absolutely.  Haintiff 
bought  1,000  shares  of  the  common  stock  of  the  railroad  company  in 
the  open  market  on  June  13,  1906,  after  the  proposed  refunding  plan 
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had  been  approved  and  given  wide  publicity  in  the  public  press,  and 
with  full  knowledge,  or  complete  means  of  knowing,  of  the  action  of 
the  board.  On  July  29,  1906,  the  board  of  directors  formally  ap-' 
proved  the  refunding  arrangement,  and  on  August  16th  called  a  meet- 
ing of  the  stockholders  to  ratify  it.  On  September  20,  1906,  plain- 
tiff protested  in  writing  to  the  president  of  the  company  aigainst  the 
proposed  refunding  arrangement. 

On  October  22,  1906,  the  stockholders  and  debenture  mortgage  hold- 
ers of  the  company,  at  a  meeting  held  in  Toledo,  Ohio,  passed  ap- 
propriate resolutions  authorizing  and  approving  all  the  steps  necessary 
to  be  taken  to  carry  into  effect  the  refunding  scheme  in  its  final  form. 
This  included  the  execution  of  the  new  mortgage  to  secure  an  issue 
of  4  per  cent.  50-year  reftmding  mortgage  gold  bonds  to  the  amount 
of  $200,000,000,  to  be  dated  July  1,  1906,  secured  on  all  the  present 
and  after-acquired  property  of  the  company,  of  which  sufficient  was 
to  be  issued  and  used  to  refund,  retire,  and  exchange  the  existing 
mortgage  bonds,  promissory  notes,  and  other  obligations  of  the  com- 
pany, and  the  balance  was  to  be  used  for  betterments;  the  increase 
of  the  capital  stock  by  the  amount  of  $16,500,000  preferred  and  $81,- 
500,000  common  stock;  and  the  issue  of  such  amount  of  the  new 
bonds  and  preferred  and  common  stock  as  might  be  necessary  to  carry 
mto  effect  the  exchange  of  the  debenture  mortgage  bonds  for  the  new 
securities  under  the  terms  proposed.  The  mortgage  was  executed  to 
the  Bowling  Green  Trust  Company,  as  trustee.  That  plan,  in  its  form 
as  finally  consummated,  was  as  follows:  For  each  $1,0(X)  par  value 
of  Series  A  of  the,  debenture  mortgage  bonds,  the  company  was  to 
issue  $795  par  value  of  the  new  bonds,  $580  par  value  of  the  preferred 
stock,  and  $580  par  value  of  the  common  stock;  for  each  $1,000  par 
value  of  the  Series  B,  it  was  to  issue  $720  par  value  of  the  new 
bonds,  $520  par  value  of  preferred  stock,  and  $520  par  value  of  com- 
mon stock.  At  this  time  the  market  value  of  $100  in  bonds  of  Series 
A  was  $83;  of  the  same  amount  in  Series  B,  $80. 

At  the  meeting  the  attorney  for  the  plaintiff  read  a  protest,  which  was 
spread  upon  the  record.  It  set  out  that  the  increase  in  the  issue  would 
be  "fictitious,  without  consideration,  and  void" ;  that  under  the  Con- 
stitution of  Missouri  capital  stock  could  only  be  issued  for  money 
paid,  labor  done,  or  property  afctualiy  acquired,  and  that  all  fictitious 
increases  of  stock  were  void ;  that  the  laws  of  other  states  where  the 
company  was  incorporated  provided  that  capital  stock  could  only  be 
issued  at  par  for  money  or  property  at  its  fair  value;  and  that  the 
proposition  altered  the  position  of  the  then  stockholders  of  the  com- 
pany by  charging  as  property  a  new  bond  with  a  fixed  cumulative  in- 
terest, instead  of  the  old  nonforeclosable  bond,  which  "places  ahead 
of  the  present  common  stock  $15,210,000  of  preferred  stock,  upon 
which  dividends  of  7  per  cent,  must  be  paid  before  the  common  stock 
receives  anything,  and  to  the  extent  of  $6,472,500  the  proposed  issue 
of  preferred  stock  will  be  without  any  consideration,  thus  diluting  that 
class  of  stock  and  depreciating  the  value  of  both  the  preferred  and 
common  stock" ;  that  there  would  also  be  common  stock  issued  with- 
out consideration ;  and  that  the  debenture  stockholders  should  be  dis- 
barred from  voting  on  the  proposition  which  was  for  their  advantage 
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and  the  injury  of  the  stockholders.  At  that  meeting  80  per  cent,  of 
the  stock  was  represented,  as  well  as  89  per  cent,  of  the  debenture 
bonds.  Tl^e  proposition  was  adopted ;  the  votes  cast  by  the  plaintiff 
being  the  only  ones  recorded  in  opposition,  and  the  affirmative  vote 
representing  83  per  cent,  of  the  combined  stock  and  debenture  bonds. 

The  court  has  found  that,  in  initiating,  authorizing,  and  consum- 
mating the  plan  of  exchange,  the  board  oif  directors  of  the  company 
"acted  under  the  advice  of  competent  experts,  acted  in  good  faith  and 
with  reasonable  care  and  diligence" ;  that  the  stockholders  acted  with 
full  knowledge  of  every  essential  feature  of  the  transaction,  and  after 
the  submission  of  a  list  of  the  debenture  bondholders ;  and  that  the  ne- 
gotiations resulting  in  the  refunding  plan  "were  considered  in  good 
faith  and  in  the  mutual  interests  of  the  stockholders  and  debenture 
mortgage  bondholders  of  said  defendant  company."  At  this  time  the 
defendants  Gould,  Pierce,  and  Jeffery  were  directors  in  the  company, 
and  "acted  and  exercised  their  powers  as  such  in  ordering,  assisting, 
participating  in,,  and  carrying  into  effect  the  said  plan  and  scheme  of 
exchange."  At  the  same  time,  of  the  issue  of  Series  A  debenture 
bonds,  George  Gould  owned  $110,000;  the  estate  of  his  father,  Jay 
Gould,  $1,322,000;  his  brother,  Edwin  Gould,  $78,000;  the  Bowling 
Green  Trust  Company,  wherein  the  three  defendant  directors  were 
also  directors,  $63,000;  and  Russell  Sage,  $1,190,000.  Of  Series  B 
bonds,  George  Gould  owned  $901,000;  other  members  of  his  family, 
over  $700,000;  three  other  directors  of  the  Wabash  Railroad,  $124,- 
000;  Russell  Sage,  $446,000;  and  the  St.  Louis  &  Iron  Mountain  Rail- 
way, whereof  George  J.  Gould  was  president,  and  three  of  his  broth- 
ers directors,  $5,435,000. 

On  November  26,  1906,  plaintiff  brought  suit  in  the  circuit  court  for 
the  city  of  St  Louis,  in  the  state  of  Missouri,  seeking  to  enjoin  the 
carrying  through  of  the  proposed  refunding  scheme  as  violative  of  the 
Constitution  of  Missouri,  and  as  creating  a  fictitious  increase  of  stock 
and  on  other  grounds.  A  temporary  injunction  having  been  denied, 
the  action  was  dismissed  without  prejudice  on  plaintiff's  motion  on  De- 
cember 27,  1906,  on  which  day  he  commenced  a  new  suit  in  the  same 
court  for  the  same  relief,  attacking,  the  plan  as  illegal  and  unauthor- 
ized, violative  of  the  Constitution  of  Missouri,  and  without  the  unan- 
imous consent  of  the  stockholders,  thereby  rendering  the  proposed 
new  issue  of  preferred  stock  illegal  under  the  laws  of  Missouri.  A 
restrictive  order  having  been  obtained  pending  an  application  for  a 
temporary  injunction,  the  latter  relief  was  denied,  and  the  order  va- 
cated on  December  28,  1906.  Thereafter  the  plan  of  refunding,  the 
carrying  out  of  which  had  been  suspended  to  allow  plaintiff's  applica- 
tion for  an  injunction  to  be  determined,  was  consummated  by  the  ac- 
tual issue  and  delivery  of  the  new  securities.  In  all,  $3,500,000  of  the 
Series  A  bonds  were  turned  in,  and  $2,782,500  of  the  refunding  bonds, 
$2,030,000  of  the  preferred  stock,  and  $2,030,000  of  the  common  stock 
were  issued  in  their  place,  making  a  total  of  $6,842,500  of  new  se- 
curities. On  the  Series  B  bonds,  $25,244,000  were  turned  in,  and  for 
them  $18,175,680  of  the  refunding  bonds  were  issued,*  with  $13,- 
126,880  of  the  preferred  stock  and  $13,126,180  of  the  common  stock, 
in  all  $44,429,440.    Thus,  for  a  total  of  $28,744,000  par  value  of  debcn- 
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ture  bonds,  a  total  of  $51,271,940  par  value  of  new  securities  was  is- 
sued. The  debenture  bonds  turned  in  were  not  canceled,  but  were 
held  by  the  mortgagee,  the  Bowling  Green  Trust  Company  (thereaft- 
er merged  in  the  defendant  Equitable  Trust  Company),  as  additional 
security  under  the  new  mortgage;  but  they  could  be  canceled  on  the 
written  consent  of  the  railroad  company.  Besides  so  much  of  the  new 
issue  of  bonds  as  was  used  in  refunding,  some  $6,000,000  were  ex- 
changed for  equipment  bonds  of  different  issue,  $7,800,000  were  used 
to  retire  notes,  and  $7,000,000  were  employed  for  otlier  corporate  pur- 
poses. The  court  found  that  the  bonds  issued  under  the  refunding 
scheme  could  not  be  identified  from  those  issued  for  other  purposes, 
and  that  all  the  preferred  and  common  stock  issued  in  the  process 
of  refunding,  except  certain  shares  held  by  the  defendant  St.  Louis, 
Iron  Mountain  &  Southern  Railway,  and  other  stock  in  the  hands  of 
the  Metropolitan  Trust  Company  (which  in  each  case  was  issued  in 
carrying  out  the  plan  to  those  holders,  and  not  disposed  of),  was  by 
reason  of  successive  subsequent  transfers  commingled  with  the  other 
stock  of  the  same  class,  and  had  passed  into  the  hands  of  bona  fide 
purchasers  for  value. 

On  January  23,  1907,  plaintiff  commenced  the  present  action,  which 
on  application  of  the  railroad  company  was  thereafter  removed  into 
the  United  States  Circuit  Court  for  the  Southern  District  of  New  York, 
which  court  on  January  10th  dismissed  the  complaint  as  to  the  Metro- 
politan Trust  Company,  and  on  February  28,  1909,  took  the  same  ac- 
tion as  to  the  other  defendants.  167  Fed.  145.  An  appeal  from  the 
latter  dismissal  having  been  taken  to  the  United  States  Circuit  Court 
of  Appeals,  that  court  reversed  the  decree  and  remanded  the  action 
to  the  Supreme  Court  of  this  state  for  determination.  176  Fed.  333, 
100  C.  C.  A.  1.  Thereafter  the  Wabash  Railroad  Company  became 
financially  embarrassed,  and  on  December  18,  1911,  in  an  action 
brought  against  it  by  the  Westinghouse  Air  Brake  Company  in  the 
United  States  Circuit  Court,  Eastern  Division,  Eastern  District  of 
Missouri,  on  allegations  of  insolvency,  receivers  were  appointed  whose 
control  was  by  subsequent  orders  in  other  jurisdictions  extended  to  all 
the  property  of  the  company  in  the  various  states  through  which  its 
lines  passed  or  where  it  had  property.  In  that  action  the  railroad  com- 
pany had  entered  an  appearance,  filed  an  answer  admitting  the  allega- 
tions of  the  complaint,  and  joined  in  the  application  for  the  appoint- 
ment of  receivers.  On  January  1,  1912,  the  railroad  company  de- 
faulted in  the  payment  of  interest  on  the  refunding  bond  issue.  Be- 
fore these  happenings,  defendant  Gould  had  sold  his  stock  and  bonds 
in  the  company  (save  enough  shares  to  qualify  him  as  a  director)  to 
the  public. 

On  January  29,  1912,  the  Equitable  Trust  Company,  as  successor  to 
the  Bowling  Green  Trust  Company,  and  as  trustee  under  the  mortgage, 
(said  two  trust  companies  having  duly  merged  in  the  former,  which 
succeeded  to  all  the  rights,  franchises,  and  interest  of  the  latter),  on  the 
demand  of  holders  of  at  least  25  per  cent,  in  amount  of  the  bonds  se- 
cured by  the  refunding  mortgage,  began  an  action  in  the  United  States 
District  Court,  Eastern  Division,  Eastern  District  of  Missouri,  for  the 
foreclosure  of  said  mortgage,  on  allegations  that  the  interest  on  the 
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$40,600,000  of  the  bond  issue  secured  thereby,  amounting  to  $812 
>  *  .  «nd  represented  by  coupons  due  January  1,  1912,  had  not  been 

On  January  30th,  the  receivers  appointed  in  that  action,  and  the 

■      .  receivers  theretofore  appointed,  were  also  appointed  therein.    On 

^     ■*     ,.  1,  1912,  the  railroad  company  again  defaulted  in  the  payment  o 

^  coupons,  amounting  to  $812,(XX),  representing  the  interest  due  on 

'  .,    '       *  day,  and  on  July  17,  1912,  the  Equitable  Trust  Company  filed  a 

plemental  complaint  setting  forth  such  second  default. 

Meantime  the  defendants  in  the  present  action  had  demurred  t 

\  complaint,  and  on  appeal  to  this  court  the  demurrers  of  all  the  de 

^"'  ants  save  the  Mercantile  Trust  Company  were  overruled,  and  i1 

held  that  the  complaint  stated  a  good  cause  of  action,  and  thai 

**   "  cause  the  validity  of  the  plan  of  exchange  of  the  new  securities  fc 

debenture  bonds  was  attacked  both  as  ultra  vires  the  corporatioi 
by  reason  of  the  personal  interest  of  the  directors  in  it,  two  caus 
^  . .  '  action  were  not  stated,  but  only  one.     142  App.  Div.  755,  127  I 

■  e  Supp.  782.     Thereafter  the  defendants  answered,  and  among 

*  things  interposed  four  affirmative  defenses:   (1)  Ratification  by  a 

.         -  jority  of  the  stockholders ;  (2)  knowledge  by  plaintiff  of  the  plans 

he  bought  his  stock,  and  that  he  purchased  it  for  the  purpose  of  h 
ing  suit;  (3)  plaintiff's  failure  to  orginally  base  his  protest  and  ac 
on  the  present  assigned  grounds  of  invalidity ;   (4)  purchasers  of 
^  bonds  and  stocks  are  necessary  parties  to  the  action. 

[1,2]  The  court  at  Special  Term  sustained  the  demurrers  to 
of  these  defenses  in  an  opinion  dealing  with  each  of  these  proposil 
and  on  appeal  to  this  court  the  judgment  was  affirmed  on  that 
ion.  150  App.  Div.  709, 135  N.  Y.  Supp.  785.  That  opinion,  thus  : 
the  expression  of  the  views  of  this  court,  held  that  the  issue  of  the 
f  erred  stock  without  the  unanimous  consent  of  all  the  stockholder* 
^  void  under  the  provisions  of  article  12,  §  10,  of  the  Constitutic 

;     ■  Missouri,  providing  that  "no  corporation  shall  issue  preferred 

. .    -        ^  without  the  consent  of  all  the  stockholders."    The  court  said  on 

subject: 

"Admittedly,  preferred  stock  Is  planned  to  be  Issned  without  the  nnanl 
.    '  consent  which  the  Constitution  of  Missouri  requires,  and  as  the  plea 

stand  the  words  of  the  Constitution,  taken  as  correctly  stated  in  the 
plaint,  are  that  *no  corporation  shall  issue  preferred  stock  without  the 
,7  sent  of  all  of  the  stockholders.*    Here  appears  to  be  an  absolute  prohil 

of  an  act  which  is  integral  to  the  plan  now  attacked,  and  ratification 
majority  of  the  stockholders  could  not  make  that  act  valid,  since  the 
law  itself  defines  the  extent  of  the  ratification  required.  An  illegal  < 
rate  act  cannot  be  ratified  by  a  majority  of  stockholders.  Taylor  v.  ] 
8  Hun,  1.  I  find  no  force  in  the  contention  that  this  explicit  provision  < 
Constitution  of  Missouri  may  be  limited  to  an  original  issue  of  prel 
stock,  as  distinguished  from  an  issue  of  increased  preferred  stock.*' 

The  defendants  have  advanced  nothing  upon  the  present  a] 
which  leads  to  a  change  in  the  view  then  taken  of  the  effect  of  the 
^titutional  provision  in  question. 

[3]  Furthermore,  the  plan  of  exchange  was  invalid  and  violatr 
the  constitutional  and  statutory  provisions  of  states  subject  to  m 
laws  the  consolidated  corporation  was  doing  business,  prohibiting 
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tious  issue  and  increase  of  stock  or  indebtedness.    The  provisions  in 
three  of  these  states  are  as  follows : 

Article  12,  §  8,  of  the  Constitution  of  the  state  of  Missouri  pro- 
vides as  follows : 

"No  corporation  shall  issue  stock  or  bonds,  except  for  money  paid,  labor 
done  or  property  actually  received,  and  all  fictitious  increase  of  stock  or  in- 
debtedness shall  be  Toid." 

Article  11,  §  13,  of  the  Constitution  of  the  state  of  Illinois,  provides 
as  follows : 

"No  railroad  corporation  shall  issue  any  stock  or  bonds,  except  for  mcmey, 
labor  or  property  actually  recoived,  and  applied  to  the  purposes  for  which, 
such  corporation  was  created;  and  all  stock  diTldends,  and  other  fictitious 
increase  of  the  capital  stock  or  indebtedness  of  any  such  corporation,  shall 
be  void." 

Section  6344  of  the  Compiled  Laws  of  the  state  of  Michigan  pro- 
vides as  follows  : 

'*That  it  shall  not  be  lawful  for  any  railroad  company  existing  by  virtue  of 
any  of  the  laws  of  this  state,  nor  for  any  ofiicer  of  any  such  company,  to  sell, 
dispose  of,  or  pledge  any  shares  in  the  capital  stock  of  such  company,  nor  to 
issue  certificates  of  shares  in  the  capital  stock  of  such  company  until  the 
shares  so  sold,  disposed  of,  or  pledged,  and  the  shares  for  which  such  certifi- 
cates are  to  be  issued  shall  have  been  fully  paid,  nor  issue  any  stock  or  bonds 
except  for  money,  labor  or  property  actually  received,  and  applied  to  the 
purpose  for  which  such  corporation  was  created ;  and  all  fictitious  stock  div- 
idends and  other  fictitious  increase  of  the  capital  stock  or  indebtedness  of 
any  such  corporation  shall  be  void;  and  if  any  officer  or  officers  of  any 
such  company  shall  issue,  sell,  pledge,  or  dispose  of  any  shares  or  certificates 
of  shares  of  the  capital  stock  of  such  company,  in  violation  of  the  provisions 
of  this  act,  such  officer  or  officers  so  doing  shall  be  deemed  guilty  of  a  mis- 
demeanor, and  upon  conviction  thereof  shall  be  punished  as  provided  by  law 
in  case  of  issuing  false  or  fraudulent  railroad  stocks.  The  provisions  of  this 
act  shall  apply  as  fully  to  the  stocks  and  ofllcers  of  consolidated  railroad  com- 
panies, as  existing  in  whole  or  in  part  wittiln  this  state,  as  to  original  Bncon- 
solidated  companies  existing  as  aforesaid." 

The  courts  of  Missouri,  at  least,  have  unmistakably  interpreted  the 
meaning  of  the  constitutional  requirement  in  that  state.  In  Garrett  v. 
Kansas  City  Coal  Mining  Co.,  113  Mo.  330,  20  S.  W.  965,  35  Am. 
S't  Rep.  713,  the  court  held  an  agreement  void  by  which  a  promoter  was 
to  receive  for  property  and  services  stock  of  a  par  value  far  in  excess 
of  the  property  conveyed  and  the  services  rendered,  and  quoted  the 
language  of  Lord  Justice  Gilford  in  Drummond's  Case,  4  Ch.  App. 
772: 

"If  a  man  contracts  to  take  shares,  he  must  pay  for  them,  to  use  a  homely 
phrase,  in  meal  or  in  malt ;  he  must  either  pay  in  money  or  in  money's  worth." 

It  held  that  the  property  or  labor  must  be  a  fair,  just,  and  needed 
equivalent  for  the  money  subscribed. 

In  Van  Cleve  v.  Berkey,  143  Mo.  109,  44  S.  W.  743,  42  L.  R.  A.  593, 
it  was  said : 

''Upon  a  review  of  all  the  cases  decided  by  the  appellate  courts  of  this  state 
since  the  adoption  of  the  Constitution  of  1875,  the  ruling  in  all  of  which  will 
be  found  to  be  in  harmony,  it  is  impossible  to  escape  the  conviction  that  in 
this  state,  whatever  may  be  the  case  in  some  of  the  other  states,  the  American 
trust  doctrine,  as  suggested  by  Mr.  Justice  Harlan,  has  indeed  been  'rein- 
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forced'  by  its  Constitation  and  statutes,  and  that  the  proposition  that  the  stock 
of  a  corporation  must  be  paid  for  *in  meal  or  in  malt*  in  money  or  in  money's 
value,  is  not  a  mere  figure  of  speech,  but  really  has  the  significance  of  ita 
terms.  It  may  be  paid  for  in  property,  but  in  such  case  the  property  must  be 
the  fair  equivalent  in  value  to  the  par  value  of  the  stock  issued  therefor; 
that  it  is  the  duty  of  the  stockholders  to  see  that  it  possesses  such  value ;  that 
when  a  corporation  is  sent  forth  into  the  commercial  world,  accredited  by 
them  as  possessed  of  a  capital  in  money,  or  its  equivalent  in  property,  equal 
to  the  par  value  of  its  capital  stock,  every  person  dealing  with  it,  unless  other- 
wise advised,  has  a  right  to  extend  credit  to  it  on  the  f^ith  of  the  fact  that 
its  capital  stock  has  been  so  paid,  and  that  the  money  or  its  equivalent  in  prop- 
erty will  be  forthcoming  to  respond  to  his  legitimate  demands.  In  short,  it  is 
the  duty  of  the  stockholder,  and  not  of  the  creditor,  to  see  that  it  is  so  paid ; 
hence  the  inquiry  in  a  case  between  the  creditor  and  a  stockholder,  when 
property  has  been  paid  in  for  the  capital  stock  of  a  corporation,  is  not  whether 
the  stockholder  believed  or  had  reason  to  belie%'e  that  the  property  was  equal 
in  value  to  the  par  value  of  the  capital  stock,  but  whether,  in  point  of  fact, 
it  was  such  equivalent." 

And  in  Rumsey  Mfg.  Co.  v.  Kaime,  173  Mo.  551,  73  S.  W.  470,  the 
court  said : 

"It  is  conceded  by  counsel  for  defendant  that  property  taken  by  a  corpora- 
tion in  payment  of  its  capital  stock  must  be  a  fair  and  Just  equivalent  in  value 
to  the  corporation  to  the  par  value  of  the  stock  issued  therefor.  Lriebke  v. 
Knapp,  79  Mo.  24 ;  Garrett  v.  Mining  Co.,  113  Mo.  330  [20  S.  W.  965,  35  Am. 
St.  Rep.  713] ;  Van  Cleve  v.  Berkey,  143  Mo.  109  [44  S.  W.  743.  42  L.  R.  A. 
593].  This  being  conceded  to  be  the  law.  It  follows  that  as  the  stock  of  goods 
was  sold  to  the  corporation  by  said  promoters  for  $17,000  or  |18,000  more 
than  its  fair  and  full  market  value,  then  the  full-paid,  nonassessable  stock  of 
the  corporation  is  illegal  and  fraudulent  in  law  to  the  extent  of  its  over^ 
valuation." 

There  can  be  no  pretense  tliat  the  old  debenture  bonds  were  equal 
in  value  to  the  par  value  of  the  new  securities  issued  in  exchange  there- 
for ;  the  figures  heretofore  given  demonstrate  the  contrary.  The  real 
computations  on  which  the  refunding  was  based  were  probably  those 
testified  to  by  several  witnesses,  viz.,  the  new  bonds  were  treated  as 
worth  80,  the  new  preferred  stock  as  worth  40,  and  the  new  common 
stock  as  worth  20,  making  an  average  value  for  the  new  securities  of 
88%  as  against  83  for  the  old.  But  all  this  was  in  flat  violation  of  the 
provisions  of  law.  It  was  not  only  an  overpayment  for  the  old  securi- 
ties, but  was  an  issue  of  new  securities  at  far  below  par.  The  great 
advantage  gained  was  by  the  debenture  bondholders,  who  acquired 
foreclosable  bonds,  instead  of  their  nonforeclosable  and  largely  nonpro- 
ductive debentures.  The  company  only  hastened  the  day  of  reckon- 
ing, by  incurring  a  fixed  charge  in  place  of  one  which  it  had  been  un- 
able to  meet,  but  to  the  failure  to  meet  which  no  penalty  was  attached, 
in  view  of  the  discretion  given  its  directors  to  declare  its  inability  to 
discharge  it. 

[4]  The  court  at  Special  Term  has  found  in  this  case  that: 

"The  property  and  pecuniary  value  of  the  considerations  received  by  the 
defendant,  the  Wabash  Railroad  Company,  for  the  new  securities  Issued  under 
the  plan  of  exchange,  was  fairly  equivalent  to  the  par  value  of  the  aecuritles 
so  issued.'' 

This  finding  is  not  warranted  by  the  evidence,  which  shows  conclu- 
sively, as  found  elsewhere  by  the  court,  that : 
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•*No  consideration  was  received  by  the  Wabash  Railroad  Company  for  the 
securities  issued  under  the  plan  of  exchange,  other  than  the  delivery  and  de- 
posit of  the  said  debenture  mortgage  bonds." 

There  was  no  consideration  to  warrant  the  additional  issue  of  $22,- 
OCX),0CX)  of  the  compan/s  securities.  Even  if  the  additional  preferred 
stock  were  not  to  be  regarded  as  an  integral  part  of  the  plan  of  re- 
funding, the  debenture  bondholders  received  $1,335  in  bonds  and  com- 
mon stock  for  each  $1,000  in  Series  A,  and  $1,200  for  each  $1,000  in 
Series  B.  The  excess  in  par  value  of  securities  exchanged,  disregard- 
ing the  preferred  stock,  was  $335  over  par  in  S'eries  A,  and  $200  in 
Series  B,  and,  including  the  preferred  stock,  it  rose  to  $835  in  the 
former  series,  and  $700  in  the  latter.  At  this  time  both  Series  A  and 
B  were  much  below  par,  as  heretofore  stated;  A  being  quoted  at  83 
and  B  at  80,  while  common  stock  was  selling  at  21.  Preferred  stock 
vras  selling  at  43. 

While  the  suggestion  is  made  that  under  the  old  mortgage  indebted-  • 
ness  the  company  would  still  have  gone  into  the  hands  of  receivers,  the 
fact  remains  that  it  could  not  have  been  thrown  into  the  hands  of  re- 
ceivers on  the  application  of  the  debenture  bondholders,  whose  secu- 
rity was  a  nonforeclosable  mortgage  only,  and  whose  interest  was  pay- 
able only  if  the  board  of  directors  determined  that  funds  were  avail- 
able for  that  purpose.  Whatever  might  have  happened,  had  not  the  re- 
funding scheme  gone  through,  is  pure  speculation.  What  did  happen 
was  that,  after  it  had  been  accomplished,  the  road  ultimately  was  placed 
in  the  hands  of  receivers  on  its  conceded  insolvency  at  the  suit  of  se- 
curity holders  represented  in  the  new  mortgage,  whose  principal  ob- 
ject seems  to  have  been  the  protection  and  improvement  of  the  condi- 
tion of  these  debenture  bondholders.  For,  while  the  ostensible  pur- 
pose of  the  new  refunding  mortgage  was  not  only  to  pay  off  old  ob- 
ligations, but  to  raise  money  for  the  extension  and  better  equipment  of 
the  road,  the  significant  fact  remains  that  no  provision  had  been  made 
for  the  underwriting  of  the  new  issue,  and  only  a  comparatively  small 
sum  was  actually  raised  from  it  for  the  needs  of  the  company.  Half 
of  the  total  amount  issued  of  the  new  mortgage  bonds  was  used  to 
place  these  debenture  bondholders  in  a  position  where  they  would 
have  a  security  paying  a  fixed  and  cumulative  rate  of  interest,  and  with 
the  right  and  power  to  foreclose  the  same  if  that  interest  was  not 
promptly  paid. 

The  need  for  issuing  the  new  securities  to  the  holders  of  equipment 
bonds  and  notes  does  not  appear ;  and  that  the  matter  was  not  handled 
with  such  good  faith  as  the  defendants  claim  is  indicated  by  the  fact 
that  the  surplus  of  $22,000,000  in  the  new  securities  was  covered  up 
by  a  bookkeeping  entry  in  the  annual  report  of  the  railroad  company 
for  the  year  ending  June  30,  1907,  by  which  an  increase  in  the  cost  of 
road  and  equipment  was  indicated  at  $22,460,757.81,  whereas  in  fact 
the  only  increase  actually  made  in  that  item  for  such  year  was  $306,- 
065.53.  The  difference  between  these  sums  is  about  the  difference  in 
the  old  and  new  securities  issued  for  the  refunding. 

The  court  at  Special  Term  has  found  that  the  plan  of  exchange  of 
the  debenture  mortgage  bonds  was  illegal,  void,  and  ultra  vires.    It 


Digitized  by  VjOOQ  iC 


814 


162  NBW  TOBK  8DPPI.BlfBNT 


(Sui 


>.. 


■x.         ; 


«     ..  w 


would  have  been  justified  in  holding  as  well  that  the  plap  of  cxch 
was  and  is  illegal,  void,  and  ultra  vires,  as  violative  of  the  provi 
quoted  from  the  Constitutions  of  Missouri  and  Illinois,  and  the 
of  Michigan,  as  providing  for  the  fictitious  issue  of  stocks  and  tx 
But  having  found  the  plan  of  exchange  illegal,  and  that  the  actioi 
ing  a  derivative  one,  the  judgment  must  be  in  favor  of  the  defen 
the  Wabash  Railroad  Company  for  an  accounting,  and  that  the  d 
tors  who  initiated  and  carried  out  the  plan  in  question  must  ace 
to  the  company  for  their  official  conduct,  and  pay  to  the  compan 
amount  in  reimbursement  of  the  loss  sustained  by  the  plaintifT,  a 
forth  in  the  evidence,  and  that  the  equities  be  adjusted  between  t 
it  proceeded  to  hold  that,  inasmuch  as  no  other  stockholder  save  p 
tiff  had  endeavored  to  come  in  and  take  advantage  of  the  suit,  oi 
jected  to  the  plan  of  exchange,  they  must  be  deemed  to  have 
quiesced  therein,  and  to  have  no  opportunity  of  reimbursing  thems 
by  means  of  the  accounting,  and  it  was  therefore  concluded  tha 
plaintiff  was  entitled  to  such  benefit  as  an  accounting  would  give 
namely,  to  be  relieved  from  the  operation  of  the  plan  and  be  i 
bursed  for  the  actual  cost  of  his  stock,  together  with  interest  and  c 
The  individual  directors,  therefore,  who  were  members  of  the  b 
of  directors  which  initiated  and  consummated  the  plan  of  exchj 
were  determined  to  be  liable  to  account  to  the  defendant  railroad  < 
pany  for  the  damages  which  plaintiff,  as  stockholder,  had  susts 
and  would  be  entitled  to  recover  on  such  accounting,  and  paymei 
the  sum  paid  by  him  for  his  stock,  with  interest,  directly  to  him, 
to  be  deemed  a  sufficient  compliance  with  the  direction  to  account. 
[5]  For  such  relief,  and  for  the  judgment  carried  into  effecl 
justification  can  be  found.  This  is  not  an  individual  action,  bro 
by  the  plaintiff  to  recover  his  own  damages;  for  such  an  actio: 
could  not  sustain.  His  is  a  representative  action,  and  in  such  cas< 
rule  is  laid  down  in  Miller  v.  Crown  Perfumery  Co.,  125  App.  Div. 
110  N.  Y.  Supp.  806,  as  follows: 

'*The  plaintiff,  as  a  stockholder,  sues'  on  behalf  of  himself  and  other  g 
holders.  His  right  of  action  is  representative.  He  sues  on  behalf  ol 
company  to  compel  restitution  by  directors  of  moneys  of  the  company 
properly  voted  to  and  received  by  themselves,  and  his  standing  in  oour 
pends  upon  the  allegation  and  the  proof  of  the  control  by  said  defenc 
of  the  company,  and  the  refusal  of  the  company,  by  reason  of  such  coi 
to  bring  said  action  in  its  own  behalf.  It  is  the  wrong  to  the  company 
seeking  to  redress ;  it  is  the  restoration  of  its  funds  to  its  treasury  for  v 
be  seeks  the  aid  of  the  court.  Under  such  circumstances  a  minority  s 
holder,  suing  the  directors  upon  their  official  acts,  is  not  entitled  to  d 
personal  relief.  When  the  funds  improperly  taken  from  the  treasury 
restored  thereto,  they  become  the  property  of  the  corporation.  They  nu 
necessary  for  the  payment  of  its  debts.  It  may  be  advisable  that  the 
retained  in  the  treasury  as  working  capital.  The  management  of  the  c 
rate  affairs  is  intrusted  to  its  officers  and  directors.*' 


"  a 


See,  also,  Kavanaugh  v.  Commonwealth  Trust  Co.,  181  N.  Y. 
73  N.  E.  562;  Continental  Securities  Co.  v.  Belmont,  206  N.  Y.  ; 
N.  E.  138,  51  L.  R.  A,  (N.  S.)  112,  Ann.  Cas.  1914A,  777;  Druckli^ 
Harris,  84  Misc.  Rep.  291,  147  N.  Y.  Supp.  298;  Godley  v.  Crand; 
Godley  Co.,  212  N.  Y.  121,  105  N.  E.  818. 
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Having  reached  the  conclusion  that  the  plan  of  exchange  was  illegal 
and  void,  and  that  the  individual  directors  had  actively  participated 
tlierein,  the  only  proper  judgment  was  that  they  should  account  to  the 
railroad  company  for  the  damages  which  it  had  sustained  by  reason 
of  their  illegal  acts.  The  rule  governing  their  liability  is  that  laid 
down  in  Holmes  v.  Willard,  125  N.  Y.  75,  25  N.  E.  1083,  11  L.  R.  A. 
170,  as  follows: 

"When  the  directors  and  officers  of  a  corporation  engage  In  ultra  vires  trans- 
actions, and  thus  cause  damage  to  the  corporation,  they  may  be  jointly  and 
severally  liable  for  such  damage;  and  when  sued  for  such  damage,  a  sub- 
ordinate officer  cannot  establish  an  absolute  defense  by  showing  that  his 
transactions  were  assented  to  or  even  directed  by  the  directors.  Austin  v. 
Daniels,  4  Denio,  299 ;  Hun  v.  Gary,  82  N.  Y.  65,  37  Am.  Rep.  546.  pirectors 
and  officers  of  corporations  are  agents  of  the  corporation  for  which  they  act, 
and  for  their  unauthorized  transactions  they  may  be  liable  to  their  principal, 
Just  as  the  agent  of  an  individual  may  be  liable  for  the  damage  caused  to  his 
principal  by  his  unauthorized  acts." 

[6]  What  damage  has  the  plaintiff  established  which  the  corpora- 
tion has  sustained  by  reason  of  the  acts  of  directors?  The  actual 
money  damage  proven  was  the  payment  of  interest  coupons  on  the  re- 
funding mortgage  bonds  issued  in  exchange  for  the  debenture  bonds 
in  Series  A  and  B,  as  shown  by  Plaintiff's  Exhibit  23 — A,  which  was 
proven  by  the  witness  Otteson  to  have  been  actually  made  in  the 
amounts  appearing  below  (the  interest  computed  thereon  is  up  to  Oc- 
tober 15,  1913,  a  few  days  before  the  trial  of  this  action) : 

'":p20,958;000  Wabash  Railroad  CJompany  first  and  refunding  extension  mort- 
gage 4  per  cent  bonds  issued  In  exchange  for  debenture  bonds,  viz.:  $3,500,000 
of  Series  A.  $25,244,000  of  Series  B.  Statement  showing  amount  of  coupons 
which  have  matured  thereon,  with  interest  to  October  15,  1913: 

Conpona  Due.  Amount  Interest  on  Coupons  at  6  per 

cent   to   October    15,    1913. 


Jan. 

1,  1907, 

1870,839 

6yr8.9% 

moa 

$151,116.89 

July 

1.  1907, 

383,501 

6 

"     3% 

«i 

144,771.61 

Jan. 

1,  1908, 

392,385 

5 

"     9% 

«« 

136,353.78 

July 

1,  1908, 

897,857 

5 

"    3% 

«• 

126,319.60 

Jan. 

1,  1909, 

407,157 

4 

"     9% 

«« 

117,057.63 

July 

1,  1909, 

417,530 

4 

"    :5% 

4« 

107,515.52 

Jan. 

1,  1910, 

418,720 

3 

"     9Mt 

«« 

9538.80 

July 

1,  1910, 

418,861 

3 

"     ii% 

M 

82.725.04 

Jan. 

1,  1911, 

418,875 

2 

**     9V6 

<« 

70,161.56 

July 

1.  1911, 

419,163 

$4,044,894 
1,088,915.34 

$5,133,809.34 

2 

"     3V4 

M 

57,634.91 
$1,088,915.34 

Apart  from  this,  no  actual  damage  to  the  company  has  been  proven, 
for  the  refunding  mortgage  bonds  issued  in  place  of  Series  A  and  B  of 
the  debenture  bonds,  while  included  in  the  entire  amount  issued  and 
covered  by  the  mortgage  to  foreclose  which  action  has  been  begun,  be- 
ing invalid  and  illegally  issued,  are  subject  to  that  defense  by  the  com- 
pany, and  there  is  nothing  in  the  record  to  indicate  that  the  company 
would  not  protect  its  rights  and  those  of  its  stockholders  by  interpos- 
ing a  defense  of  the  invalidity  of  one-half  of  the  securities  covered  by 
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the  mortgage  sought  to  be  foreclosed.  Nor  does  the  alleged  fact, 
which  the  court  has  found  at  defendant's  request,  that  these  bonds  is- 
sued in  refund  for  the  debentures  cannot  now  be  identified  by  number 
or  otherwise  (save  as  to  those  owned  by  the  St.  Louis,  Iron  Mountain 
&  Southern  Railway  Company,  and  held  by  the  Metropolitan  Trust 
Company,  as  pledgee),  create  any  liability  on  the  part  of  the  directors ; 
for  apart  from  the  failure  of  the  evidence  to  justify  such  a  broad  find- 
ing (it  appearing  that,  both  as  to  bonds  and  stock  so  issued,  the  identifi- 
cation of  the  refunding  securities  is  a  matter  of  labor  and  difficulty, 
rather  than  of  impossibility)  the  directors  are  not  shown  to  have  known, 
contemplated,  or  Created  this  condition  of  mingling  or  confusion  or 
inability  to  segregate  the  bonds  according  to  the  use  they  were  put  to, 
nor  to  have  had  reason  to  believe  it  might  exist. 

It  would  seem  as  if  any  orderly  conduct  of  the  company's  business 
would  leave  it  in  a  position  to  ascertain  which  of  its  now  outstand- 
ing securities  represent  the  succession  to  securities  originally  issued 
in  refund  for  debenture  bonds,  and  it  will  doubtless  so  find  when  the 
necessity  arises.  If  it  cannot,  the  condition  is  not  one  for  which  the 
directors  can  be  held  liable.  In  any  event,  up  to  the  date  of  the  trial  no 
actual  damage  has  been  caused  to  the  company  by  the  quota  of  new 
securities  issued  for  refunding  debenture  bonds,  save  the  interest  pay- 
ments referred  to.  It  is  not  necessarily  a  mere  issue  of  obligations 
or  evidence  of  indebtedness  that  creates  a  liability  for  which  directors 
have  to  answer  to  the  corporation ;  it  is  an  actual  payment  or  loss  oc- 
casioned thereupon  or  thereby.  The  actual  damage  established  to  have 
been  caused  to  the  company  by  the  directors  is  the  sum  of  $5,133,809.- 
34,  with  interest  on  that  sum  since  October  15,  1913,  and  to  that 
amount  their  liability  must  be  confined.  In  view  of  the  fact  that  such 
sum  is  fixed  and  unchangeable,  and  is  not  questioned  by  either  side,  as 
the  amount  of  the  interest  coupons  paid,  with  the  interest  thereon,  the 
direction  to  account  should  be  followed  by  the  provision  that  as,  upon 
such  accounting,  the  amount  shown  to  be  due  from  the  three  directors 
to  the  company  would  be  $5,133,809,34,  with  interest  thereon  from 
October  15,  1913,  they  be  directed  to  pay  the  same  forthwith  into  the 
treasury  of  the  company. 

As  cross-appeals  have  been  taken  herein,  we  are  called  upon  to  act 
on  such  of  the  exceptions  to  the  decision  filed  by  plaintiflF  as  we  deem 
material  to  dispose  of.  The  following  finding  of  fact,  made  at  the  re- 
quest of  defendants,  is  set  aside  as  against  the  evidence : 

B-50:  "That  the  property  and  pecuniary  value  of  tfie  considerations  re- 
ceived by  the  defendant  the  Wabash  Railroad  Company  for  the  new  securities 
issued  under  the  plan  of  exchange  was  fairly  equivalent  to  the  par  value  of 
the  securities  so  issued/' 

Also  the  further  conclusions  of  law,  made  at  the  request  of  the  de- 
fendants, are  set  aside  as  unwarranted :  B-6,  B-7,  and  B-9.  Also  the 
following  conclusions  of  law  made  by  the  court  of  its  own  motion: 
In  C-2,  all  of  the  first  sentence  after  the  words  "effect  of  its  opera- 
tion,'' and  all  of  the  second  sentence  thereof;  C-3  and  C-5. 

There  should  be  a  new  finding,  which  may  be  numbered  A-42,  set- 
ing  forth  the  provisions  of  article  12,  §  8,  of  the  Constitution  of  the 
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State  of  Missouri,  article  11,  §  13,  of  the  Constitution  of  the  state  of 
Illinois,  and  section  6344  of  the  Compiled  Laws  of  the  state  of  Mich- 
igan. 

There  should  be  a  new  conclusion  of  law,  following  that  marked  A-2, 
finding  that : 

•*The  plan  of  exchange  of  the  debenture  mortgage  bonds  of  the  Wabash 
Kallroad  Company  described  in  the  complaint  herein  was  and  is  illegal,  void, 
and  ultra  vires,  as  In  violation  of  article  12,  {  8,  of  the  Constitution  of  the  state 
of  Missouri,  article  11,  §  13,  of  the  Constitution  of  the  state  of  Illinois,  and 
section  6344  of  the  Compiled  Laws  of  the  state  of  Michigan,  as  providing  for 
a  fictitious  increase  of  the  stock  Indebtedness  of  such  company.** 

The  judgment  is  modified,  by  striking  out  the  direction  that  the  de- 
fendant directors  Jeffery,  Pierce,  and  Gould  account  to  the  defendant 
the  Wabash  Railroad  Company  for  such  damage  as  "the  plaintiff  as  a 
stockholder  has  sustained,"  and  the  further  determination  "which 
damage  is  equal  to  the  sum  which  he  would  be  entitled  to  receive  on 
such  an  accounting,  and  is  fixed  at  $21,000,  with  interest  from  the 
13th  day  of  June,  1906,  payment  of  such  sum  of  $21,000,  with  interest 
from  the  13th  day  of  June,  1906,  directly  to  the  plaintiff,  to  be  deemed 
a  sufficient  compliance  with  such  direction  to  account/'  and  by  sub- 
stituting therefor  the  direction  that  judgment — 

"be  entered  adjudging  that  the  defendants  Edward  T.  Jeffery,  Winslow  S. 
Pierce,  and  George  J.  Gould,  being  the  defendants  served  herein  who  were 
members  of  the  board  of  directors  which  Initiated  and  consummated  the  plan 
of  exchange  referred  to  in  the  complaint,  account  to  the  defendant  the  Wa- 
bash Railroad  Company  for  such  damage  as  It  has  sustained  by  reason  of 
their  acts  in  the  premises ;  and  it  appearing  that  upon  such  an  accounting  the 
amount  of  such  damage  would  be  the  sum  of  ^,044,894,  the  aggregate  of  the 
sums  paid  as  Interest  on  the  bonds  Issued  to  refund  the  debenture  bonds  un- 
der the  Illegal  plan  In  question,  with  Interest  thereon,  which  up  to  October  15, 
1913,  for  the  respective  date  of  payment,  amounted  to  $1,188,915.34,  making 
In  all  the  sum  of  $5,133,809.34,  with  further  Interest  on  said  sum  from  said 
date,  It  Is  hereby  adjudged  and  decreed  that.  In  lieu  of  further  accounting, 
the  defendants  Jeffery,  Pierce,  and  Gould  shall  pay  unto  defendant  the  Wa- 
bash Railroad  Company  the  sum  of  $5,133,809.34,  with  interest  thereon  from 
October  15,  1913,  to  the  date  of  said  payment." 

The  remaining  parts  of  the  judgment,  beginning  with  the  words  "per- 
manently enjoining  the  defendants,"  are  affirmed.  As  thus  modified, 
the  judgment  is  affirmed,  with  costs  to  the  plaintiff  against  the  de- 
fendants Wabash  Railroad,  Jeffery,  Pierce,  Gould,  Krech,  and  Goelet, 
and  with  costs  to  the  Equitable  Trust  Company  against  the  plaintiff. 
Settle  order  on  notice.    All  concur. 


TATUM  V.  FAJRSON  et  al.    (No.  7003.) 
(Supreme  Court,  Appellate  Division,  First  Department    April  16,  1915.) 

1.    PaBTIES  ^=><)5 — AMENOMBNTS— IMPROPEB   PaRTT. 

The  court  may  permit  plaintiff,  suing  three  persons  on  the  theory  that 
they  were  partners,  to  ellmhiate  one  of  them  on  discovering  that  he  was 
not  a  partner. 

[Ed.  Note.~For  other  cases,  see  Parties,  Cent  Dig.  U  100-107;  Dec. 
Dig.  <8:»05.] 

^=9For  other  cases  8e«  same  topic  A  KEY-NUMBER  in  all  Key-Numbered  DigC3ts  &  lDdexe» 
152  N.Y.S.— 62 
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2.   PLEADIIfO    ^=:»253 — CoiCPLAINT— AlfEIVDMBNI»--COlfDinON0. 

Under  Code  Civ.  Proc.  |  723,  authorizing  the  court  to  allow,  in  the  in- 
terests of  justice,  amendments  to  pleadings,  and  providing  that,  when 
amending  a  pleading  in  a  case  which  is  on  the  general  calendar  of  issues 
of  fact,  the  court  may  direct  that  the  case  retain  the  place  on  the  calendar, 
the  court,  allowing  plaintiff  to  file  an  amended  complaint  containing  al- 
legations of  facts  not  provable  under  the  original  complaint,  and  pre- 
senting a  theory  not  presented  in  the  original  complaint,  may  not  confine 
defendant  to  answering  the  amended  complaint  under  section  520,  but 
defendant  must  be  awarded  the  same  unrestricted  right  to  move  or  plead 
he  had  when  the  original  complaint  was  served ;  and,  where  an  issue  of 
fact  is  joined,  the  cause,  then  being  on  the  general  calendar,  must  takn 
the  usual  course. 

[Ed.  Note. — For  other  cases,  see  Pleading,  Cent  Dig.  H  74^751 ;  Dec. 
Dig.  <S=>253.] 

Appeal  from  Special  Term,  New  York  County. 

Action  by  Charles  F.  Tatum  against  John  Farson,  Jr.,  and  William 
Farson  and  another.  From  an  order  striking  the  name  of  defendant 
John  A.  McElroy  from  the  summons  and  complaint  and  granting  plain- 
tiff leave  to  serve  a  proposed  amended  complaint  on  conditions  and 
without  prejudice  to  proceedings  heretofore  had,  provided  that  the 
admissibility  of  all  testimony  taken  before  trial  or  by  commission  then 
existing  and  capable  of  being  offered  shall  be  detennined  by  the  jus- 
tice presiding  at  the  trial,  and  provided,  subject  to  Code  Civ.  Proc.  § 
830,  that  the  testimony  heretofore  taken  on  the  trial  shall  not  stand, 
and  further  providing  that  defendants  shall  have  20  days  after  the 
service  of  the  proposed  amended  complaint  in  which  to  answer,  and 
that  the  cause  shall  be  placed  on  the  day  calendar  for  the  last  day  of 
March,  1915,  without  the  filing  of  a  new  note  of  issue  or  service  of  a 
notice  of  trial,  defendants  appeal.    Modified  and  affirmed. 

Argued  before  INGRAHAM,  P.  J.,  and  McLAUGHLIN,  LAUGH- 
LIN,  CLARKE,  and  SCOTT,  JJ. 

Lewis  L.  Delafield,  of  New  York  City,  for  appellants. 
Harrison  Clark,  Jr.,  of  New  York  City  <E.  H.  Tatum,  of  New  York 
City,  on  the  brief),  for  respondent. 

LAUGHLIN,  J.  In  the  original  complaint,  the  plaintiff  in  form 
pleaded  two  causes  of  action  separately  numbered ;  and  in  the  amend- 
ed complaint  he  has  pleaded  only  one.  In  each  count  of  the  original 
complaint  the  plaintiff  alleged  that  the  defendants  were  jointly  in- 
debted to  him  upon  contract  for  money  had  and  received  in  the  sum  of 
$10,213.33 ;  and  by  the  amended  complaint  the  plaintiff  claims  that  the 
defendants  Farson  are  jointly  indebted  to  him  on  contract  for  money 
had  and  received  in  the  same  amount.  In  the  first  count  of  the  origin- 
al complaint  the  plaintiff  alleged  that,  by  certain  false  and  fraudu- 
lent representations  made  by  the  three  defendants  as  partners,  the 
plaintiff  was  induced  to  purchase  from  them  20  bonds  of  the  par 
value  of  $500  each  for  said  sum  of  $10,213.33 ;  that  the  false  represen- 
tations were  contained  in  a  notice  or  prospectus  which  the  defendants 
caused  to  be  prepared  and  freely  and  extensively  circulated,  inviting 
the  public  to  purchase  from  them  all  or  any  part  of  an  issue  of  about 

.^=::»For  other  cases  see  same  topic  &  KBY-NUMBER  In  all  Key-Numbered  Digests  &  Indeies 
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$2,000,000,  6  per  cent,  "municipal  water  bonds,"  for  the  payment  of 
^vhich  80,000  acres  of  land  in  the  county  of  Lcjgan,  Colo.,  "owned  by 
Avell-to-do  people  of  Sterling  and  Denver  in  the  state  of  Colorado, 
*     ♦    *    in  tracts  averaging  one  hundred  and  sixty  (160)  acres,"  were 
represented  to  be  pledged  as  security  for  the  payment  of  the  bonds, 
>^hich  it  was  further  represented  constituted  a  first  lien  thereon  "over 
any  subsequent  bond  issue  and  any  prior  indebtedness  of  any  charac- 
ter" ;  that  the  lien  of  said  bonds  was  in  fact  governed  by  the  Constitu- 
tion and  certain  specified  laws  of  the  state  of  Colorado  relating  to  ir- 
rigation districts,  which  did  not  make  the  bonds  a  prior  lien  as  repre- 
sented, and  that  said  issue  of  bonds  "was  not  and  is  not  now  under 
the  laws  of  the  state  of  Colorado  secured  by  about  eighty  thousand 
(80,000)  acres  of  land" ;  that  *  the  said  statements  contained  in  the  said 
notice  or  prospectus,  together  with  other  statements  therein  contain- 
ed," were  false  and  were  known  by  said  defendants  to  be  false,  and 
were  fraudulently  made  with  the  intention  of  deceiving  those,  includ- 
ing plaintiflE,  who  were  invited  to  purchase  the  bonds,  and  did  so  de- 
ceive them ;  that,  shortly  before  the  commencement  of  the  action,  the 
plaintiff  discovered  the  falsity  of  the  representations  and  the  fraud, 
and  elected  to  rescind  and  offered  and  tendered  the  bonds  to  the  de- 
fendants, together  with  all  payments  of  interest  made  on  the  bonds 
since  they  were  received  by  the  plaintiff,  "and  thereby  rescinded  the 
said  transaction,  and  demanded  of  the  defendants"  the  amount  paid 
by  him  for  said  bonds,  together  with  interest  from  the  date  of  pay- 
ment, with  which  demand  the  defendants  wrongfully  refused  to  com- 
ply, and  the  same  offer  and  tender  were  made  in  the  first  count  of  the 
complaint.    The  second  count  of  the  original  complaint  contained  sub- 
stantially the  same  allegations  with  respect  to  the  false  and  fraudulent 
representations  by  which  the  plaintiff  was  induced  to  purchase  the 
bonds,  and  further  alleged  that  the  bonds  were  not  municipal  water 
bonds,  and  were  not  a  lien  upon  80,000  acres  of  land,  but  were  a  lien 
on  not  more  than  40,000  acres  of  land  in  said  county ;  that  the  bond- 
ed debt  was  not  about  $25  per  acre,  as  represented  but  was  about  $50 
per  acre;  that  the  issue  of  bonds  was  not  a  Hen  upon  80,000  acres  of 
land,  or  upon  any  land,  "prior  to  any  subsequent  bond  issue  and  any 
prior  indebtedness  of  any  character" ;  that  the  bonds  delivered  to  the 
plaintiff  were  not  the  bonds  described  in  the  prospectus,  and  that  the 
minds  of  the  parties  never  met  with  respect  to  a  sale  of  the  bonds  de- 
livered to  the  plaintiff,  and  that  the  bonds  were  worthless,  and  differed 
so  materially  from  those  described  in  the  prospectus  that  there  was  a 
failure  of  consideration;  and  that  the  plaintiff,  on  discovering  the 
falsity  of  the  representations  and  the  fraud,  elected  to  rescind  for  a 
failure  of  consideration,  and  offered  and  tendered  the  bonds  to  the  de- 
fendants, as  alleged  in  the  first  count,  which  offer  was  refused.     It 
thus  appears  that  each  count  was  for  the  recovery  of  the  consideration 
for  the  bonds,  and  both  were  on  the  theory  of  rescission  of  the  con- 
tract; but  the  one  was  predicated  upon  the  theory  of  rescission  for 
fraud  only,  and  the  other  for  failure  of  consideration. 

The  action  was  brought  to  trial  on  the  issues  arising  on  the  original 
complaint,  and  the  trial  court  ruled  that  the  plaintiff  could  not  show, 
under  the  allegation  with  respect  to  "other  statements"  contained  in  the 
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prospectus,  any  false  representation  other  than  those  specifically  al- 
leged, and  that  the  plaintiff  could  not  show  "fraudulent  concealment  of 
material  facts  in  said  prospectus,"  not  specifically  set  forth  in  the 
complaint,  and  thereupon  permitted  the  plaintiff  to  withdraw  a  juror, 
upon  payment  of  a  trial  fee  and  the  disbursements  for  subpoenaing 
witnesses,  including  mileage,  in  order  to  move  at  Special  Term  for 
leave  to  amend.  On  the  motion  for  leave  to  amend,  it  appeared  that 
the  action  was  originally  brought  on  the  theory  that  the  three  defend- 
ants were  copartners,  but  that  the  testimony  of  one  of  the  defendants, 
taken  before  trial,  showed  that  McElroy  was  not  in  partnership  with 
the  other  defendants  when  the  causes  of  action  arose,  and  for  that 
reason  the  plaintiff  desired  to  have  his  name  stricken  from  the  title  of 
the  action. 

The  proposed  amended  complaint  sets  forth  17  provisions  of  the 
prospectus,  11  of  which  it  is  alleged  were  false  and  fraudulent  in  13 
particulars  set  forth.  It  is  further  alleged  therein  that  the  defend- 
ants intentionally  concealed  from  the  plaintiff,  at  the  time  he  purchased 
the  bonds,  certain  material  facts  set  forth  in  three  separate  paragraphs ; 
and  that  the  prospectus  described  the  bonds  as  "County  of  Logan,  Colo- 
rado, Municipal  Water  6's,"  and  that  the  defendants  thereby  intended 
to  and  did  induce  the  plaintiff  to  purchase  the  bonds  believing  that  they 
were  issued  by,  and  were  obligations  of,  the  county  of  Logan,  and 
"a  prior  lien  upon  all  taxes  levied  upon  over  80,000  acres  of  land  in 
said  irrigation  district,  whereas  they  were  issued  by  "North  Sterling 
Irrigation  District,  in  said  county  of  Lc^n."  The  amended  complaint 
otherwise  contains  in  substance  the  allegations  contained  in  the  original 
complaint,  with  the  exception  that  it  omits  the  allegations  with  re- 
spect to  the  bonds  being  without  value,  and  the  alleged  rescission  rests 
on  an  election  for  fraud  only;  but  it  contains,  in  addition  thereto, 
further  specific  allegations  with  respect  to  the  purpose  of  the  defend- 
ants to  deceive  purchasers  by  the  representations  contained  in  the  pros- 
pectus which  are  alleged  to  have  been  made  without  regard  to  their 
truth  or  falsity  and  under  circumstances  indicating  that  defendants 
knew  that  they  were  true,  and  further  alleges  that  there  were  certain 
outstanding  bonds  which  were  liens  upon  the  land  equal  or  prior  to 
the  lien  of  the  issue  of  bonds  in  question. 

[1,  2]  Sufficient  has  been  stated  to  show  that  the  plaintiff,  under  the 
amended  complaint,  claims  to  be  entitled  to  recover  on  proof  of  facts 
alleged  therein  which  would  not  have  been  admissible  under  the  original 
complaint  and  on  the  theory  that  defendants  fraudulently  suppressed 
facts  which  was  not  presented  by  the  original  complaint.  It  was  mani- 
festly proper  to  allow  the  plaintiff  to  eliminate  the  name  of  McElroy. 
Where,  however,  a  plaintiff  deems  it  necessary  to  apply  for  and  obtain 
leave  thus  materially  to  amend  his  pleading,  he  cannot  insist,  and  the 
court  may  not  require,  that  the  defendant  be  confined  to  answering 
the  amended  pleading.  Code  of  Civil  Procedure,  §  520 ;  Fink  v.  Man- 
hattan Railway  Co.,  8  N.  Y.  Supp.  327.  See,  also,  Stearns  v.  Lichten- 
stein,  48  App.  Div.  498,  62  N.  Y.  Supp.  949 ;  Block  v.  Nussbaum,  163 
App.  Div.  463,  148  N.  Y.  Supp.  594 ;  Sayer  v.  Beirne,  78  App.  Div. 
491,  79  N.  Y.  Supp.  696;  People  v.  Harrison  Street  Cold  Storage  Co., 
138  App.  Div.  124,  122  N.  Y.  Supp.  1002;  Everett  v.  Everett,  48  App. 
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Div.  475,  62  N.  Y.  Supp.  1042;  Paddock  y.  Barnett,  88  Hun,  381, 
34  N.  Y.  Supp.  834.  Aside  from  any  question  of  power  on  the  part 
of  the  court  by  virtue  of  the  provisions  of  section  723  of  the  Code  of 
Civil  Procedure,  or  otherwise,  the  defendant,  where  the  amendment  is 
more  than  formal,  and  presents  a  new  issue,  should  be  accorded  the 
same  unrestricted  right  to  move  or  plead  as  he  had  when  the  original 
pleading  was  served.  No  burden  or  restriction  should  be  imposed  up- 
on one  party  as  a  condition  of  granting  a  favor  to  the  adverse  par- 
ty. Under  the  provisions  of  said  section  723  of  the  Code  of  Civil 
Procedure  prior  to  the  amendment  made  by  chapter  591  of  the  Laws 
of  1900,  which  took  effect  on  the  1st  day  of  September  of  that  year,  it 
had  been  held  by  this  court  that,  where  a  pleading,  is  superseded  by  an 
amended  or  supplemental  pleading,  it  was  not  competent  for  the  at- 
torneys by  s'tipulation,  or  for  the  court,  to  hold  the  case  in  its  place  on 
the  calendar  without  the  service  of  a  new  note  of  issue  and  further 
notice  of  trial.  Leonard  v.  Faber,  31  App.  Div.  137,  52  N.  Y.  Supp. 
772;  Ziegler  v.  Trenk-man,  31  App.  Div.  305,  52  N.  Y.  Supp.  613. 
The  Legislature  then  amended  the  section  by  adding  thereto  the  fol- 
lowing : 

"When  amending  a  pleading  or  permitting  the  service  of  an  amended  or 
supplemental  pleading  In  a  case  which  Is  on  the  general  calendar  of  issues 
of  fact,  the  court  may  direct  that  the  case  retain  the  place  upon  such  calendar 
which  It  occupied  before  the  amendment  or  new  pleading  was  allowed,  and 
that  the  proceedings  had  upon  the  amended  or  supplemental  pleadings  shall 
not  affect  the  place  of  the  case  upon  such  calendar,  or  render  necessary  the 
service  of  a  new  notice  of  trial." 

Bliss  in  a  note  to  this  section  in  his  Annotated  Code  (6th  Ed.)  vol. 
2,  p.  1460,  is  doubtless  right  in  stating  that  the  purpose  of  this  amend- 
ment was  to  overcome  the  effect  of  the  decisions  cited,  and  to  authorize 
the  court  in  a  proper  case  to  allow  the  cause  to  retain  its  place  on  the 
general  calendar  of  issues  of  fact,  without  a  new  note  of  issue  or  a  no- 
tice of  trial.  The  statute  being  authority  for  permitting  the  cause  in 
such  case,  to  retain  its  place  on  the  general  calendar,  the  court  having 
control  over  the  calendar  may,  in  a  proper  case  (that  is,  where  it  ap- 
pears probable  that  an  issue  of  fact  will  soon  be  joined  in  the  cause 
again  and  the  ends  of  justice  require  a  speedy  trisd),  order  that  it  re- 
tain its  place  on  the  day  or  call  calendar,  or  that  it  be  set  for  trial 
for  a  day  certain,  subject,  however,  to  the  right  of  the  party  opposing 
the  amendment  to  move  or  plead  as  he  may  be  advised,  and  then,  if  and 
when  an  issue  of  fact  shall  be  joined  on  the  the  amended  pleading,  the 
cause  may  be  brought  to  trial,  as  contemplated  by  the  order  granting 
leave  to  amend. 

The  proceedings  heretofore  had  in  this  action  are  not  sufficiently 
shown  to  sustain  the  order  in  so  far  as  it  grants  leave  to  amend  without 
prejudice  thereto.  We  are  of  opinion,  therefore,  that  the  order  should 
be  modified  by  eliminating  all  of  the  provisions  thereof  after  the  re- 
citals, and  substituting  therefor  the  following : 

"Ordered  that  the  name  of  John  A.  McElroy  be  stricken  from  the  summons 
and  complaint  herein,  and  that  plaintiff  have  leave  to  serve  said  proposed 
amended  complaint  upon  payment  of  costs  after  notice  of  trial  and  $10  costs 
of  this  motion,  and  that  the  cause  retain  its  place  on  the  general  calendar 
of  Issues  of  fact." 
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The  defendants  will  then  be  at  liberty  to  move  or  to  plead  as  they 
may  be  advised,  and  if  an  issue  of  fact  shall  again  be  joined,  the  cause, 
then  being  upon  the  general  calendar,  will  take  the  usual  course. 

On  the  26th  day  of  February,  1915,  this  court  affirmed  somewhat 
similar  orders  in  actions  brought  by  the  National  Exchange  Bank  of 
Wheeling  (151  N.  Y.  Supp.  1132),  and  by  Stephen  E.  Royce  (151  N.  Y. 
Supp.  1143),  against  the  same  defendants ;  but  the  trial  of  those  actions 
had  not  been  entered  upon,  and  the  orders  did  not  contain  the  provision 
referring  to  section  830  of  the  Code  of  Civil  Procedure,  and  providing 
that,  subject  to  the  provisions  thereof,  testimony  taken  upon  the  trial  of 
the  actions  should  not  stand.  Further  examination  of  the  points  com- 
mon to  this  and  to  those  appeals,  but  now  more  fully  presented,  in  con- 
nection with  the  contention  concerning  the  additional  provision  con- 
tained in  the  order  now  under  review,  leads  us  to  doubt 'whether  we 
should  have  affirmed  those  orders  without  modification. 

It  follows  that  the  order  should  be  modified  as  herein  directed,  and, 
as  so  modified,  affirmed,  with  $10  costs  and  disbursements.  Settle 
order  on  notice.    All  concur. 


In  re  HOLME'S  WILL.    (No.  708a) 
(Supreme  Court,  AppeUate  Dlyision,  First  Department.    April  9,  1915.) 

1.  Jury  ^=>25 — Right  to  Jury  Trial— Waiver— Probate  Proceedings. 

Under  Code  Civ.  Proc.  {  2537,  providing  that  a  Jury  trial  in  any  pro- 
ceeding in  the  Surrogate's  CJourt  is  waived  when  not  seasonably  demanded 
according  to  the  practices  of  such  court,  and  section  2538,  providing  that 
the  Surrogate  shall  on  seasonable  demand  direct  a  trial  by  Jury  of  any 
controverted  question  of  fact,  and  section  2617,  providing  that  if  a  Jury 
trial  fs  desired  in  contested  proceedings  to  probate  a  will  it  shall  be  de- 
manded in  the  objections,  the  contestant's  right  to  a  jury  trial  was  waived 
when  not  demanded  in  the  objections  filed  by  him. 

[Ed.  Note.— For  other  cases,  see  Jury,  Cent.  Dig.  §§  154-173 ;  Dec.  Dig. 
<©=>25.] 

2.  Jury  ^=>25— Demand  for  Jury  Triai>-Probate  Proceedings. 

In  such  case,  after  expiration  of  the  time  allowed  for  demanding  a  jury 
trial,  it  was  error  to  permit  contestant  to  withdraw  his  objections  and  re- 
file  same  with  a  demand  for  a  jury  trial  added  thereto. 

[Ed.  Note. — For  other  cases,  see  Jury,  Cent.  Dig.  {§  154-173 ;  Dec.  Dig. 
<S=»25.] 

3.  Courts  <&=s>202 — Surrogate's  Court— Motions  Affecting  Contested  Pro- 

bate Proceedings— Time  for  Making. 

In  view  of  the  division  made  of  the  work  of  the  Surrogate's  Court  by 
Code  Civ,  Proc.  §  2604,  motions  directly  affecting  contested  probate  pro- 
ceedings on  the  calendar  for  trial  should  be  made  exclusively  in  the  Trial 
Term. 

[Ed.  Note.— For  other  cases,  see  Courts,  Cent  Dig.  §S  480-486;  Dec. 
Dig.  «=>202.] 

4.  Jury  ^=»25 — Demand  for  Jury  Triait-Breach  of  Stipulation. 

Where  a  postponement  in  a  contested  proceeding  to  probate  a  will  was 
obtained  on  a  stipulation  that  the  case  would  proceed  to  trial  on  the  next 
Monday  on  the  one  issue  to  be  tried  at  the  Trial  Term  before  the  Surro- 

^s7>For  other  cases  see  same  topic  A  KEY-NUMBBR  In  all  Key-Numbered  Digests  ft  IndexM 
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gate,  necessaHly  without  a  jury,  it  was  error  to  grant  c<Hitestant*s  demand 
made  thereafter  for  a  jury  trial. 

[Ed.  Note. — For  other  cases,  see  Jury,  Cent  Dig.  §§  154-173;    Dec. 
Dig.  ^=>25.] 

Appeal  from  an  Order  of  Surrogate,  New  York  County. 

In  the  matter  of  proving  the  last  will  and  testament  of  Lizzie  H. 
Holme,  deceased.  From  an  order  permitting  contestant,  Leicester 
Holme,  to  file  an  answer  in  lieu  of  one  previously  filed,  proponents 
appeal.    Reversed. 

See,  also,  152  N.  Y.  Supp.  826. 

Argued  before  INGRAHAM,  P.  J.,  and  CLARKE,  SCOTT,  DOW- 
LING,  and  HOTCHKISS,  JJ. 

Merrill  &  Rogers,  of  New  York  City  (Payson  Merrill,  of  New  York 
City,  of  counsel,  and  Charles  Thaddeus  Terry,  of  New  York  City, 
on  the  brief),  for  appellant  Hall. 

Conklin  &  Reid,  of  New  York  City  (William  R.  Conklin,  of  New 
York  City,  of  counsel,  and  Harry  D.  Holden,  of  New  York  City,  on 
the  brief),  for  appellants  residuary  trustees. 

J.  Mayhew  Wainwright,  of  New  York  City,  for  appellants  Ameri- 
can Society  for  Prevention  of  Cruelty  to  Animals. 

Samuel  J.  Wagstaff,  of  New  York  City,  special  guardian  for  ap- 
pellants Annie  Molloy,  Jr.,  and  others. 

John  Delahunty.  of  New  York  City  (Edmund  L.  Mooney,  of  New 
York  City,  of  counsel),  for  respondent. 

CLARKE,  J.  On  June  20,  1914,  Mrs.  Lizzie  H.  Holme  died  leav- 
ing a  will  executed  by  her  on  July  22,  1907.  After  a  variety  of  gifts 
to  relatives,  friends,  and  charitable  organizations,  testatrix  provided: 

"I  have  made  the  above  disposition  of  my  property  conscious  of  the  fact 
that  I  have  a  living  husband  and  also  other  relatives  for  whom  I  have  made 
no  provision  in  this  my  last  will  and  testament,  and  it  Is  my  express  deter- 
mination that  they  shall  not  have  any  share  or  benefit  under  this,  my  last, 
will  and  testament,  nor  in  any  manner  share  in  my  estate." 

The  executors  named  in  the  will  offered  the  paper  for  probate  by 
petition  dated  September  22,  1914,  and  thereafter  the  answer  of  Lei- 
cester Holme,  the  surviving  husband  of  the  testatrix,  verified  on  the 
28th  of  October,  1914,  was  filed.  This  answer  set  up:  That  the  paper 
offered  for  probate  was  not  the  last  will  and  testament  of  said  dece- 
dent, that  it  was  not  duly  executed  by  her,  and  that  she  did  not  pub- 
lish the  same  as  her  will  in  the  presence  of  the  witnesses  whose  names 
were  subscribed  thereto.  That  she  did  not  request  said  witnesses  to 
be  witnesses  and  that  they  did  not  sign  in  her  presence  or  in  the  pres- 
ence of  each  other.  That  on  said  22d  day  of  July,  1907,  the  said 
decedent,  Lizzie  H.  Holme,  was  not  of  sound  mind  or  memory  or  men- 
tally capable  of  making  a  will.  That  the  said  paper  writing  was  not 
freely  or  voluntarily  made  or  executed  by  the  said  Lizzie  H.  Holme 
as  her  last  will  and  testament,  but  that  the  said  paper  writing  purport- 
ing to  be  her  will  was  obtained  and  the  subscription  and  the  publica- 
tion thereof,  if  it  was  in  fact  subscribed  or  published  by  her,  was 
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procured  by  fraud  and  undue  influence  practiced  upon  the  decedent 
by  certain  persons  acting  in  concert  whose  names  are  at  present  un- 
known to  this  contestant.  That  the  paper  propounded  for  probate 
herein  is  invalid  as  a  last  will  and  testament  and  is  illegal  and  void 
in  all  respects.  Wherefore,  the  above-named  contestant  prays  that 
this  proceeding  may  be  dismissed,  with  costs.  No  one  else  filed  ob- 
jections. 

On  the  31st  of  October,  an  order  was  entered  setting  the  case  down 
for  trial  on  the  first  Monday  of  January,  1915.  On  the  call  of  the 
calendar  at  the  Trial  Term  by  Mr.  Surrogate  Fowler  on  the  first 
Monday,  namely,  the  4th  day  of  January,  1915,  the  attorney  for  the 
contestant  applied  for  an  adjournment  on  the  ground  of  the  illness 
of  counsel.  Thereupon  the  trial  was  adjourned  to  the  second  Mon- 
day, the  11th  of  January.  Upon  the  case  being  called  that  day,  the 
attorney  for  the  contestant  said  that  as  counsel's  illness  still  continued 
he  would  ask  for  an  adjournment  until  the  following  Monday,  and 
would  state  that  he  had  decided  to  waive  all  issues  raised  by  the  ob- 
jections except  one,  and  that  m  case  his  counsel  did  not  so  improve 
by  the  following  Thursday  as  to  afford  assurance  that  he  would  be 
able  to  try  the  case  on  Monday,  the  18th,  he  would  at  once  retain 
other  counsel  and  proceed  with  the  trial  on  that  day.  Thereupon 
counsel  for  the  proponents  said  that  to  avoid  all  possible  misappre- 
hension he  would  say  that  that  one  issue  was  the  due  execution  of  the 
will,  and  that  he  consented  to  the  adjournment  on  that  stipulation  and 
the  further  understanding  that  the  case  should  proceed  to  trial  on  the 
following  Monday,  and  thereupon  the  Surrogate  remarked,  **We  have 
only  one  issue  to  try,  the  due  execution  of  the  will,"  and  adjourned 
the  trial  to  the  18th. 

On  Wednesday,  January  13th,  new  counsel  was  retained  by  the 
contestant,  and  on  Thursday,  January  14th,  this  counsel  obtained  an 
order  to  show  cause  from  Surrogate  Cohalan  why  an  order  should  not 
be  made  permitting  the  contestant  to  withdraw  the  answer  heretofore 
filed  by  him  and  to  file  an  answer  de  novo  in  the  form  annexed  and 
directing  the  trial  by  jury  of  the  issues  raised  by  such  answer.  The 
proposed  new  answer  was  identical  with  that  already  served,  except 
there  was  added  thereto  the  following:  "Leicester  Holme,  the  con- 
testant herein  demands  a  jury  trial  of  the  issues  raised  by  this  an- 
swer." Upon  the  return  of  this  order  to  show  cause,  the  proponents 
of  the  will  appeared  and  asked  that  it  be  sent  to  Trial  Term,  where 
the  case  then  was  and  where  a  stipulation  had  been  entered  into  for 
hearing.  This  was  denied,  and  at  the  conclusion  of  the  argument  the 
Surrogate  announced  that  he  would  grant  the  motion  and  set  the  case 
down  for  trial  by  jury  on  February  1,  1915.  No  order  was  presented 
for  signature  until  Monday,  the  18th,  and  then  the  Surrogate  directed 
that  notice  of  settlement  be  given.  On  the  same  morning,  when  the 
trial  calendar  was  called  by  Surrogate  Fowler,  the  attorney  for  the 
contestant  asked  that  the  matter  stand  over  until  2  o'clock,  when  his 
new  counsel  could  be  present,  which  was  done.  At  2  o'clock  propo- 
nents' counsel  claimed  that  the  order  asked  of  Surrogate  Cohalan  could 
only  be  made  at  the  Trial  Term,  and  that  even  if  signed  it  was  void. 
Counsel  for  the  contestant  claimed  that  proponents'  counsel  was  guilty 
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of  contempt  in  pressing  the  case  for  trial  after  the  decision  which 
had  been  made.  Surrogate  Fowler  directed  the  trial  to  proceed  and 
thereupon  contestant  with  counsel  and  attorney  withdrew  from  the 
court  room.  Subscribing  witnesses  were  thereupon  examined  and  the 
will  admitted  to  probate.  The  order  here  appealed  from  was  the  or- 
der of  Surrogate  Cohalan  made  on  January  26,  1915,  and  filed  nunc 
pro  tunc  as  of  January  15th,  permitting  the  contestant  to  file,  in  lieu 
of  the  answer  theretofore  filed,  another  one  identical  in  terms,  except 
that  it  demanded  a  jury  trial  and  ordered  that  the  trial  be  had  on  the 
1st  day  of  February,  1915,  of  the  controverted  fact,  and  that  the  or- 
der dated  January  22,  1915,  be  respectfully  referred  to  Mr.  Surrogate 
Fowler. 

[1,  2]  Section  2537  of  the  Code  of  Civil  Procedure  provides : 

"Whenever  In  any  proceeding  in  the  Surrogate's  Court,  the  order  or  decree 
of  the  court  will  determine  any  Issne  or  fact  as  to  which  any  party  had  a  right 
of  trial  by  jury  in  any  court,  such  trial  shall  be  deemed  to  be  waived,  unless 
such  party,  personally,  or  through  his  attorney,  guardian,  committee,  or  spe- 
cial guardian  appears  and  seasonably  demands  the  same,  in  which  case  such 
trial  shall  be  had  according  to  the  practice  of  such  court.    •    •    • »» 

Section  2538  provides : 

"In  any  proceeding  in  which  any  contrpverted  question  of  fact  arises,  of 
which  any  party  has  constitutional  right  of  trial  by  jury,  and  in  any  proceed- 
ing for  the  probate  of  a  will  in  which  any  controverted  question  of  fact  arises, 
the  Surrogate  must  make  an  order  directing  the  trial  by  jury  of  such  con- 
troverted question  of  fact,  if  any  party  appearing  in  such  proceeding  season- 
ably demands  the  same/' 

Section  2617  provides: 

"Any  person  interested  in  the  event  as  devisee,  legatee,  or  otherwise,  in  a 
will  or  codicil  oftere'i  for  probate;  or  interested  as  heir  at  law,  next  of  kin, 
•or  otherwise,  in  any  property,  any  portion  of  which  is  disposed  of  or  affected,. 
•  *  •  by  a  will  or  codicil  offered  for  probate ;  •  ♦  ♦  may  file  objections 
to  any  will  or  codicil  so  offered  for  probate.  Such  objections  must  be  filed  at 
-or  before  the  close  of  the  testimony  taken  before  the  Surrogate  on  behalf  of 
the  proponent,  or  at  such  subsequent  time  as  the  Surrogate  may  direct,  and 
if  a  jury  trial  of  any  issue  is  desired  the  same  shall  be  demanded  in  the  ob- 
jections." 

It  IS  clear  that  the  demand  for  a  jury  trial  had  not  been  seasonably 
made  because  it  had  not  been  demanded  in  the  objections,  and  therefore 
it  had  been  waived  under  the  express  provisions  of  the  statutes 
quoted.  To  permit  the  withdrawal  of  objections  from  the  files,  in  or- 
der that  the  precise  objections  as  made  might  be  refiled  with  the  addi- 
tion of  a  demand  for  a  jury  trial,  the  time  allowed  for  such  demand 
having  long  since  expired,  was  an  obvious  attempt  to  avoid  the  stat- 
ute which  is  not  to  be  approved. 

[3]  We  are  also  of  the  opinion  that,  under  the  division  of  the  work 
of  the  Surrogates'  Courts  as  provided  in  section  2504  of  the  Code  of 
Civil  Procedure,  motions  directly  affecting  contested  probate  proceed- 
ings on  the  calendar  for  trial  should  have  been  exclusively  in  the  Trial 
Term.    See  Matter  of  Martin,  80  Misc.  Rep.  17,  141  N.  Y.  Supp.  784, 

[4]  But  the  main  reason  why  the  order  appealed  from  was  errone- 
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ous  is  that  it  was  made  on  a  breach  of  a  stipulation  made  and  entered 
into  in  open  court.  Up  to  the  time  that  new  counsel  appeared  in  the 
case,  no  one  upon  either  side,  proponent,  contestant,  or  their  respec- 
tive attorneys  and  counsel,  had  contemplated  for  a  moment  a  trial  by 
jury.  The  postponement  obtained  on  the  11th  of  January  was  upon 
the  stipulation  that  there  was  but  one  issue  to  be  tried,  that  the  case 
would  proceed  upon  the  next  Monday  upon  that  one  issue  at  the  Trial 
Term  before  the  Surrogate  who  was  then  hearing  the  call  of  the  calen- 
dar, before  whom  the  contested  proceeding  was  pending  and  neces- 
sarily without  the  interposition  of  a  jury. 

The  attempted  violation  of  the  well-understood  stipulation  made  in 
open  court  by  which  the  trial  was  postponed  to  another  month  before 
a  different  Surrogate  and  before  a  jury  receives  our  emphatic  disap- 
proval. 

The  order  appealed  from  should  be  reversed,  with  $10  costs  and  dis- 
bursements, and  the  motion  denied,  with  $10  costs.  Order  filed.  All 
concur. 


In  re  HOLME'S  WILL.    (No.  7089.) 

(Supreme  Court,  Appellate  Division,  First  Department    April  0,  1915.) 

WiLUB  «=»229 — Pbobatb— Vacation  of  Pbocbedings— Abandonment  With- 
out Excuse. 

Where  the  contestant  In  probate  proceedings,  on  denial  of  a  trial  by 
jury  after  the  case  by  stipulation  had  been  set  down  for  trial  before  the 
Surrogate,  withdrew  from  the  courtroom  pursuant  to  his  statement  that 
"under  the  circumstances  we  are  forced  to  withdraw,"  and  where  wit- 
nesses were  thereupon  called  and  fully  examined  and  the  will  admitted 
to  probate  and  letters  testamentary  Issued  thereunder,  there  was  a  delib- 
erate abandonment  of  the  case  and  not  an  Inadvertent  default;  and,  in- 
the  absence  of  a  showing  of  some  satisfactory  excuse  for  the  abandonment, 
a  motion  to  set  aside  the  probate  and  the  proceedings  as  on  a  default 
was  properly  denied. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent.  Dig.  |S  550-554;  Dec. 
Dig.  «=>229.] 

Appeal  from  Special  Term,  New  York  County. 

In  the  matter  of  proving  the  last  will  and  testament  of  Lizzie  H. 
Holme,  deceased.  From  an  order  denying  motion  for  order  direct- 
ing that  decree  admitting  will  to  probate  and  that  letters  testamentary 
issued  be  set  aside  and  vacated,  and  from  an  order  denying  motion 
for  reargument,  contestant  appeals.     Affirmed. 

Argued  before  INGRAHAM,  P.  J.,  and  CLARKE,  SCOTT,  DOW- 
LING,  and  HOTCHKISS,  JJ. 

John  Delahunty,  of  New  York  City  (Edmund  L.  Mooney,  of  New 
York  City,  of  counsel),  for  appellant. 

Merrill  &  Rogers,  of  New  York  City  (Payson  Merrill,  of  New 
York  City,  of  counsel,  and  Charles  Thaddeus  Terry,  of  New  York 
City,  on  the  brief),  for  respondent  Hall. 

Conklin  &  Reid,  of  New  York  City  (William  R.  Conklin.  of  New 
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York  City,  of  counsel,  and  Harry  D.  Holden,  of  New  York  City,  on 
the  brief),  for  respondents  residuary  trustees. 

J.  Mayhew  Wainwright,  of  New  York  City,  for  respondent  Ameri- 
can Society  for  Prevention  of  Cruelty  to  Animals. 

Samuel  J.  WagstaiF,  special  guardian,  of  New  York  City,  for  re- 
spondents Annie  MoUoy,  Jr.,  and  others. 

CLARKE,  J.    After  the  proceedings  outlined  in  the  opinion  in  this 
same  matter,  No.  7088,  handed  down  herewith  (152  N.  Y.  Supp.  822), 
the  case  was  regularly  called  before  Mr.  Surrogate  Fowler,  holding 
the  Trial  Term,  upon  Monday,  January  18th,  to  which  date  the  trial 
had  been  adjourned  pursuant  to  the  stipulation  made  in  open  court 
referred  to.    On  the  morning  call  of  the  calendar,  counsel  asked  for 
an  adjournment  until  the  afternoon  until  the  new  counsel  could  be 
present,  which  was  granted.    At  2  o'clock  the  contestant,  his  attorney, 
and  counsel  were  present,  and  the  case  was  again  called.    Whereupon 
the  proceedings  had,  which  have  been  outlined  in  the  opinion  referred 
to,  were  called  to  the  attention  of  the  Surrogate  presiding.    The  con- 
testant took  the  position  that  this  case  was  to  be  tried  before  a  jury 
under  the  order  granted.     The  Surrogate  stated  that  he  had  seen 
no  such  order  and  that  he  had  made  no  such  order ;  "that  the  learned 
Surrogate  sitting  at  chambers  must  have  been  under  a  misapprehen- 
sion.    I  can  hardly  assume  that  the  order  has  been  made,  but  if  it 
has  been  made  I  will  vacate  that  order.     Are  you  ready  for  trial?" 
Counsel  for  contestant  stated  that  "under  the  circumstances  we  are 
forced  to  withdraw,"  and  thereupon  contestant  and  his  attorney  and 
counsel  left  the  courtroom.    The  witnesses  were  thereupon  called  and 
fully  examined,  and  the  will  was  admitted  to  probate,  and  letters  tes- 
tamentary issued   thereunder.     Subsequently,   the   contestant  moved 
to  set  aside  the  probate  and  the  proceedings  as  upon  a  default.     But 
there  was  no  default.     There  was  a  deliberate  abandonment  of  the 
case  after.it  had  been  set  down  for  trial  upon  stipulation  made  in  open 
court,  and  it  is  not  to  be  treated  as  an  inadvertent  default.     For  that 
abandonment  the  appellant  has  exhibited  no  satisfactory  excuse. 

The  orders  appealed  from  should  each  be  affirmed,  with  $10  costs 
and  disbursements  to  the  respondent.     Order  filed.    All  concur. 


ROSE  et  al.  ▼.  NEW  YORK  TELEPHONE  CO.    (No.  7073.) 
(Supreme  Court,  Appellate  Division,  First  Department.    April  16,  1915.) 

TCLEGBAPHS   AND  TELEPHONES    ^=»45~ OPERATION— DlSCBIMINATION—STATtTTE. 

Transportation  Corporations  Law  (Laws  1909,  c.  219  [Consol.  Laws,  c. 
63])  {  103,  requiring  a  telephone  company  to  receive  dispatches  from  and 
for  individuals  and  to  transmit  them  with  impartiality  and  in  good  faith 
under  a  penalty,  is  to  be  strictly  construed  as  a  penal  statute,  and  does 
not  apply  to  a  refusal  to  furnish  services  to  a  subscriber  with  whom  the 
company  has  contractual  relation;  and  hence  a  subscriber  whose  pay- 
ment, through  mistake,  had  not  been  credited,  and  whose  service  was 
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discontinued  for  eleven  dayg  after  he  had  shown  payment,  conld  not  re- 
cover the  penalty,  but  his  remedy  was  only  for  breach  of  contract. 

[Ed.  Note. — For  other  cases,  see  Telegraphs  and  Telephones,  Cent.  Dig. 
§§  16,  20% ;  Dec.  Dig.  (S=>45.] 

Appeal  from  Appellate  Term,  First  Department. 

Action  by  Fanny  Rose  and  another  against  the  New  York  Telephony 
Company.  From  a  determination  of  the  Appellate  Term  (147  N.  Y. 
Supp.  1021)  affirming  a  judgment  of  the  Municipal  Court,  defendant 
appeals.  Determination  reversed,  judgment  of  the  Municipal  Court 
reversed,  and  judgment  directed  in  favor  of  defendant. 

Argued  befofe  INGRAHAM,  P.  J.,  and  CLARKE,  SCOTT,  DOW- 
LING,  and  HOTCHKISS,  JJ. 

Arnold  W.  Sherman,  of  New  York  City,  for  appellant 

George  A.  Steams,  of  New  York  City,  for  respondents, 

> 
DOWLING,  J.    The  plaintiffs  have  recovered  judgment  for  a  pen- 
alty of  $100  under  section  103  of  the  Transportation  Corporations  Law 
(chapter  219,  Laws  1909  [Consol.  Laws,  c.  63]),  reading  as  follows: 

"Every  such  corporation  shall  receive  dispatches  from  and  for  other  tele- 
graph or  telephone  lines  or  corporation,  and  from  and  for  any  individual, 
and  on  payment  of  the  usual  charges  by  individuals  for  transmitting  dis- 
patches as  established  by  the  rules  and  regulations  of  such  corporation,  trans- 
mit the  same  with  impartiality  and  good  faith  and  in  the  order  in  which  they 
are  received,  and  if  it  neglects  or  refuses  so  to  do,  it  shall  pay  $100  for  every 
such  refusal  or  neglect  to  the  person  or  persons  sending  or  desiring  to  send 
any  such  dispatch  and  entitled  to  have  the  same  so  transmitted,  but  arrange- 
ments may  be  made  with  the  proprietors  or  publishers  of  newspapers  for 
the  transmission  for  publication  of  intelligence  of  general  and  public  interest 
out  of  its  regular  order." 

Plaintiffs  were  subscribers  to  the  defendant's  telephone  service  in 
the  city  of  New  York  under  a  written  contract,  their  telephone  number 
being  1830  Stuyvesant,  and  the  service  being  furnished  to  their  place 
of  business,  20  East  Ninth  street,  in  said  city.  On  August  25,  1913, 
their  telephone  service  was  disconnected,  and  the  defendant's  central 
office,  where  they  endeavored  to  obtain  restoration  of  their  service,  in- 
formed them  through  its  manager  that  their  telephone  had  been  dis- 
continued because  of  their  failure  to  pay  the  monthly  charge  of  $4  for 
the  month  of  July.  The  plaintiffs  advised  the  manager  that  they  had 
paid  both  their  July  and  August  bills,  but  were  again  informed  that 
they  had  not  paid  the  July  bill,  and  that  the  manager  would  not  believe 
it  had  been  paid  until  he  saw  the  check.  As  a  matter  of  fact,  the 
plaintiffs  had  duly  paid  their  July  bill  on  July  10th,  by  a  check  mailed 
to  the  proper  office  of  the  defendant,  and  had  also  duly  paid  their  Au- 
gust bill,  at  the  same  office,  so  that  they  were  not  indebted  to  the  de- 
fendant in  any  sum  whatever  when  their  service  was  discontinued. 
Plaintiffs  obtained  the  canceled  check  from  their  bank,  and  one  of 
them  went  with  it  to  the  defendant's  office  in  Twenty-Sixth  street,  New 
York  City,  and  showed  it  to  the  defendant's  manager  on  August  27th, 
whereupon  the  latter  told  plaintiff  that  everything  would  be  all  right ; 
to  take  back  the  check  and  it  would  be  all  fixed  up.    Despite  this  assur- 
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ance,  plaintiffs  were  refused  telephone  service  on  August  28th,  and 
ag^ain  on  the  29th,  and,  finally,  one  of  them  again  called  at  the  same 
office  of  defendant  on  September  2d,  and  exhibited  anew  their  check 
in  payment  of  the  July  bill  indorsed,  by  defendant,  as  well  as  their  oth- 
er check  for  the  August  payment  simUarly  indorsed.  After  numerous 
demahcls  that  their  service  be  resumed,  plaintiffs  were  finally  furnished 
with  telephone  service  on  September  5th. 

Defendant  claims  that  the  failure  to  furnish  plaintiff  with  service 
was  due  to  negligence  upon  the  part  of  its  representatives,  and  that  as 
their  negligence,  no  matter  how  gross,  could  not  amount  to  bad  faith, 
the  plaintiffs  were  not  entitled  to  recover  the  penalty.  -Without  pass- 
ing upon  the  question  of  whether  the  defendant's  repeated  refusals 
to  grant  the  plaintiffs  their  service  in  the  face  of  repeated  proofs  that 
nothing  was  due  from  them  might  not  be  so  persistent,  unreasonable, 
and  long-continued  as  in  itself  to  be  evidence  of  bad  faith,  I  think  that 
this  action  must  fail  because  the  statute  has  no  application  to  the  state 
of  facts  here  disclosed.    The  statute  is  a  penal  one  and  must  be  strictly 
construed.    Examining  its  language,  I  find  nothing  which  applies  to  a 
refusal  to  furnish  service  to  a  subscriber  with  whom  the  telephone 
company  has  a  contractual  relationship.     The  statute  would  appear 
from  its  terms  to  be  designed  to  prevent  discrimination  by  a  telephone 
or  telegraph  company  between  persons  seeking  its  service.    One  sustain- 
ing contractual  relationship  with  a  telephone  company,  however,  has  his 
remedy  for  whatever  damage  he  may  sustain  through  the  improper 
acts  of  the  company  in  an  action  for  breach  of  the  contract  between 
them.    It  is  to  such  an  action,  it  seems  to  me,  that  the  plaintiffs  here- 
in must  be  relegated,  since  they  had  such  a  contract  with  the  defend- 
ant.    It  seems  clear  that  this  penal  statute  is  not  intended  to  cover, 
and  does  not  cover,  the  case  of  a  breach  of  a  contractual  relationship. 
The  determination  of  the  Appellate  Term  will  therefore  be  reversed, 
with  costs  in  this  court  and  in  the  Appellate  Term,  the  judgment  of  the 
Municipal  Court  reversed,  and  iudg:ment  directed  in  favor  of  defend- 
ant with  costs.    Order  filed.    All  concur. 


(166  App.  Div.  376) 

Mfi!RLE  V,  SOCIOLOGICAL  RESEARCH  VUM  CORPORATION. 

(Supreme  Couit,  Appellate  Division,  First  Department.    January  22,  1915.) 

1.  LriBEL  AND  Slander  ^=:»15 — ^Libsl  bt  Motion  Pictuiues. 

Where  a  moving  picture  production  tends  to  bring  a  person  into  disre- 
pute, it  may  give  rise  to  a  right  of  action  for  libel. 

[Ed.  Note. — ^For  other  cases,  see  Libel  and  Slander,  Cent.  Dig.  §  I ;  Dec. 
Dig.  «=9l5.] 

2.  Libel  and  Slander  ^s»9 — Libel  of  Business— Element  of  Liability— 

Special  Damage. 

Words  spoken  or  written  primarily  against  a  man's  business  cannot 
give  rise  to  a  right  of  action  for  libel  without  special  damage  unless  they 
also  directly  charge  the  plaintiff  with  a  personal  wrong. 

[Ed.  Note.— For  other  cases,  see  Libel  and  Slander,  Cent  Dig.  {§  80-89 ; 
Dec.  Dig.  «=»9.] 
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3.  Libel  and  Slandx»  ^a>97— Goicplairt— DEmiBBBB— Tbuth  or  Aujbga- 

TIONB. 

In  an  action  for  libel  contained  In  a  moving  picture  production,  on  de- 
murrer to  the  complaint  the  description  of  the  picture  must  be  taken  as 
true,  although  the  reasonable  Inferences  which  can  be  drawn  from  such 
description  cannot  be  extended  by  Innuendo. 

TEd.  Note.— For  other  cases,  see  Ubel  and  Slander,  Cent  Dig.*{i  234- 
236;    Dec.  Dig.  <8=»97.] 

4.  Libel  and  Slandeb  ^s^SQ — Complaint— Sufficiehot. 

A  charge,  reasonably  expressed  through  the  medium  of  motion  pic- 
tures, entitled  "The  Inside  of  the  White  Slave  Traffic,"  by  showing  plain- 
tiff *8  factory  with  his  name  In  a  sign  thereon,  that  his  place  of  business, 
where  many  women  were  employed,  is  a  place  where  conditions  are  such 
that  it  is  used  as  a  rendeEVous  for  cadets  and  their  victims,  reasonably 
Implies  such  a  charge  of  personal  wrongdoing  on  the  part  of  the  owner 
of  the  premises  as  to  bring  him  into  general  disrepute,  and  so  to  give 
rise  to  an  action  for  libel.  Irrespective  of  special  damage. 

[Ed.  Note.— For  other  cases,  see  Libel  and  Slander,  Cent  Dig.  H  213, 
214 ;  Dec.  Dig.  «8=>89.] 

5.  ToBTs  ^=>8 — Use  of  Name— Right  to  Privacy. 

Under  Civil  Rights  Law  (Consol.  Laws,  c.  ^  §  50,  giving  a  person  the 
unlimited  control  of  the  use  of  his  name  or  portrait  by  others  so  far  as 
advertising  for  trade  purposes  is  concerned,  and  authorizing  an  action 
for  damages  for  violation  of  the  right,  where  defendant  merely  took  mo- 
tion pictures  of  a  factory  which  chanced  to  display  the  owner's  name  in 
a  sign  thereon,  the  exhibition  of  such  pictures  with  such  name  gave  such 
owner  no  cause  of  action;  the  use  of  the  name  being  involuntary  and 
occasioned  by  the  mere  lawful  act  of  photographing  the  factory,  and  not 
for  advertising  or  to  obtain  trade. 

[Ed.  Note. — ^For  other  cases,  see  Torts,  Cent.  Dig.  §  8 ;  Dec.  Dig.  ^=»&1 

6.  Torts  «=»8 — Use  op  Name— Right  to  Privacy. 

Under  Civil  Rights  Law  (Consol.  Laws,  c.  6)  §  50,  where  a  motion  pic- 
ture manufacturer  takes  a  picture  of  a  factory  with  the  owner's  name  dis- 
played til  the  sign  thereon  and  thereafter  talses  an  interior  arranged  by 
himself  purporting  to  be  the  interior  of  such  factory,  and  uses  such  own- 
er's name  to  describe  such  interior,  such  owner  has  a  right  of  action 
against  such  film  manufacturer. 

[Ed.  Note. — For  other  cases,  see  Torts,  Cent.  Dig.  §  8 ;  Dec.  Dig.  ^=»8.] 

Action  by  August  G.  Merle  against  the  Sociological  Research  Film 
Corporation.  To  the  complaint  setting  forth  two  causes  of  action  de- 
fendant demurs.  Demurrer  overruled  as  to  the  first  cause  of  action 
and  sustained  as  to  the  second. 

The  following  is  the  opinion  of  the  court  below  by  Lehman,  J. : 

The  plaintlflP  in  his  complaint  attempts  to  set  forth  two  causes  of  action, 
t^oth  based  upon  the  production  of  a  moving  picture  film  or  play  entitled,  "The 
Inside  of  the  White  Slave  Traffic,**  in  which  the  producer  depicts  a  factory 
and  building  bearing  the  plaintiff's  firm  name  of  August  G.  Merle  &  Co.  The 
defendant  has  demurred  to  both  causes  of  action.  The  first  cause  of  action 
Is  for  libel,  and  the  only  allegations  which  are,  in  my  opinion,  possibly  mate- 
rial to  a  personal  action  for  libel  as  distinguished  from  an  action  for  libel  of 
the  plaintiff's  business,  are:  That  the  plaintiff  does  business  under  the  firm 
name  of  August  G.  Merle  &  Co.,  has  an  excellept  name  and  reputation,  and 
that  he  employs  a  large  number  of  hands ;  that  the  defendants  have  produced 
and  exhibited  a  moving  picture  firm  or  play  called  "The  Inside  of  the  White 
Slave  Traffic,**  wherein  they  purported  to  portray  the  life  of  those  engaged  or 
associated  in  the  said  white  slave  traffic,  wherever  possible  showing  the  actual 

^s^For  other  caaes  see  same  topio  ft  KBT-NUMBER  in  all  Key-Numbered  Dlgeets  4fc  Indezet 
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places  where  the  trafflckera  operate;  and  that  in  said  play  they  showed  the 
building  wherein  the  plaintiff's  business  is  located,  and  prominently  displayed 
thereon  and  as  part  thereof  the  plaintiff's  name  and  his  busioess  sign,  ''Au- 
gust G.  Merle  &  Ckx,  Infants'  and  Children's  Headwear/'  and  also  showed 
a  factory  purporting  to  be  located  in  said  building  and  to  be  plaintiff's  said  es< 
tablishment  and  factory  as  places  where  the  said  cadets  and  traffickers  plied 
their  vicious  trade  and  obtained  victims  from  among  the  girls  employed  in 
said  building  and  establishment,  and  as  places  used  by  said  cadets  and  traf- 
fickers as  rmdezvous  between  them  and  the  unfortunate  victims  whom  they 
succeeded  In  obtaining  or  procuring  in  said  building  and  factory ;  "that  the 
defendants  thereby  falsely,  untruthfully,  and  maliciously  charged,  and  In- 
tended to  charge,  the  plaintiff  with  being  In  some  way  Identified  or  connected 
with  or  related  to  the  said  white  slave  traffic  or  system  or  with  said  cadets 
or  traffickers,  with  allowing  or  permitting  the  said  trafficking  in  his  estab- 
lishment or  in  and  around  the  building  wherein  his  place  of  business  was  lo- 
cated, either  for  gain  or  otherwise,  and  that  in  the  said  building  and  in  the 
plaintiff's  said  establishment  there  was  grave  and  serious  danger  for  the  girls 
and  women  and  for  the  young  men  employed  therein  that  they  might  be  ap- 
proached or  enticed  or  seduced  or  molested  by  these  cadets  or  white  slave 
traffickers  and  induced,  corrupted,  enticed,  or  forced  into  a  Ufe  of  vice,  crime, 
shame,  and  prostitution,  and  that  in  some  way  the  plaintiff  had  knowledge 
or  notice  .of  this  condition  of  affairs,. and  that  he  participated  therein,  or  at 
least  acquiesced  in  or  countenanced  the  same.." 

[1.2]  A  suit  for  libel  based  upon  a  moving  picture  production  is  a  some- 
what novel  proceeding,  but  there  is  no  doubt  that  if  the  production  tends  to 
bring  a  person  into  disrepute  it  may  give  rise  to  such  an  action.  The  serious 
Question  in  this  case  is,  however,  whetlier  the  alleged  libel  is  a  libel  directed 
against  the  plaintiff's  business  or  a  libel  against  himself  personally,  for  con- 
oededly  the  complaint  does  not  contain  allegations  of  special  damage  suffi- 
cient to  state  a  cause  of  action  if  the  libel  is  directed  only  against  his  business. 
The  distinction  between  the  two  classes  of  cases  is  pointed  out  in  the  case  of 
Marlln  Fire  Ins.  Co.  v.  Shields,  171  N.  Y.  384,  390,  64  N.  B.  163,  50  L.  R.  A. 
310.  The  rule  seems  to  be  that  words  spoken  or  written  primarily  against 
a  man's  business  cannot  give  rise  to  an  action  for  damages  without  special 
danmge  unless  they  also  directly  charge  the  plaintiff  with  a  personal  wrong. 

[3,  4]  Whether  the  picture  used  in  this  case  does  charge  the  plaintiff  per- 
sonally with  any  wrongdoing  must  be  determined  from  the  dlscrlptlon  of  the 
picture  Itself,  and,  though  upon  this  motion  the  description  of  the  picture 
must  be  taken  as  true,  the  reasonable  inferences  which  can  be  drawn  from 
that  picture  cannot  be  extended  by  innuendo.  It  seems  to  me  that  the  only 
fair  inference  to  be  drawn  from  that  picture  is  that  it  contains  a  charge  that 
the  plaintiff's  place  of  business  is  a  place  where  cadets  and  white  slave  traf- 
fickers ply  their  vicious  trade  and  obtain  victims  and  Is  used  as  a  rendezvous 
between  them  and  their  victims,  and  so  far  supports  at  least  the  Innuendo 
that  the  plaintiff  permits  the  traffic  to  proceed  upon  his  premises.  It  does 
not,  however,  charge  the  plaintiff  with,  actual  knowledge  of  such  traffic.  The 
case  therefore  seems  to  me  to  come  directly  dpwn  to  the. question:  Does  a 
charge  that  a  place  of  business  where  many  girls  are  employed  is  used  as  a 
place  where  the  white  slave  trade  may  be  recruited  and  as  a  rendezvous  for 
cadets  and  their  victims  reasonably  imply  such  moral  wrong  against  the 
owner  of  the  place  of  business  as  would  bring  him  personally  into  general 
disrepute? 

It  seems  to  me  quite  clear  that,  even  if  we  may  assume  that  the  owner  of 
the  place  of  business  is  ignorant  of  such  conditions,  yet  public  opinion  would 
hold  him  in  abhorrence  for  being  so  careless  of  the  conditions  surrounding  the 
place  where  his  women  employes  work  that  evil  men  can  use  the  place  to  en- 
tice them  into  vice.  Moreover,  it  would  seem  that  a  charge  that  a  business 
ia  being  carried  on  in  a  vicious  manner  might  well  reasonably  imply  that 
the  owner  of  the  business  is  morally  responsible  therefor.  The  defendant, 
however,  relies  upon  the  case  of  Kennedy  v.  Press  Publishing  Co.,  41  Hun,  422. 
in  which  It  was  held  that  a  charge  that  the  plaintiff's  saloon  was  the  resort 
of  Improper  characters,  and  that  the  influence  of  association  had  there  was 
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bad,  was  held  not  to  be  a  libel  on  the  plaintiff  personally,  and  on  the  case  of 
Bosl  V.  N.  Y.  Herald  Co.,  33  Mlsc,  Rep.  622,  68  N.  Y.  Supp.  808,  affirmed  on 
opinion  below  58  App.  Dlv.  619,  68  N.  Y.  Supp.  1134,  where  a  similar  construe- 
tlon  was  given  to  an  article  charging  that  the  plaintiff's  restaurant  was  a  re- 
sort favored  by  anarchists.  Both  these  cases  seem  to  rest  upon  the  principle 
that  a  restaurant  or  saloon  keeper  is  not  personally  responsible  for  the  char- 
acter of  his  guests,  and  that  therefore  the  articles  affect  the  plaintiff  only  in 
his  business;  but,  whatever  may  be  the  moral  responsibility  of  a  saloon  or 
restaurant  owner  to  keep  out  vicious  guests,  the  measure  of  responsibility 
resting  upon  a  factory  owner,  who  has  complete  control  of  his  premises  and 
can  restrict  visitors  there  in  any  way  he  sees  fit,  is  obviously  governed  by 
different  considerations. 

It  follows  that  the  demurrers  to  the  first  cause  of  action  are  overruled,  with 
leave  to  the  defendants  to  withdraw  the  demurrers  and  serve  an  answer 
within  20  days  after  notice  of  entry  of  order  herein. 

[6,  S]  The  second  cause  of  action  sets  forth  practically  the  same  fftcts  as  the 
basis  of  a  cause  of  action  for  a  violation  of  section  50  of  the  Civil  Rights 
Law,  in  that  the  defendants  used  the  plaintiff's  name  for  the  purposes  of  trade 
without  his  consent.  It  seems  to  me  that  no  cause  of  action  can  be  predicated 
upon  the  use  made  of  plaintiff's  name  in  the  manner  set  forth.  "The  statute 
is,  in  part  at  least,  penal  and  should  be  construed  accordingly."  Blnns  v. 
Vltagraph  Co.,  210  N.  Y.  51,  108  N.  E.  1108.  The  use  of  the  plaintiff's  name 
in  this  case  is  not  for  the  purpose  of  obtaining  trade  or  advertisement;  ap- 
parently, it  merely  appears  in  the  picture  because  it  was  placed  upon  the  build- 
ing which  is  a  part  of  the  picture.  Certainly  where  a  man  places  Mm  sign 
upon  the  outside  of  a  building  he  cannot  claim  that  a  person  who  would 
otherwise  have  a  right  to  photograph  the  building  is  precluded  from  using 
that  picture  because  the  sign  also  appears  on  the  picture.  To  constltnte  a 
violation  of  the  Civil  Rights  Law,  I  think  it  must  appear  that  the  use  of  the 
plaintiff's  picture  or  name  is  Itself  for  the  purpose  of  trade  and  not  merely 
an  incidental  part  of  a  photograph  of  an  actual  building,  which  cannot  be 
presumed  to  add  to  the  value  of  the  photograph  for  trade  or  advertising,  and 
even  a  use  that  may  In  a  particular  instance  cause  acute  annoyance  cannot 
give  rise  to  an  action  under  the  statute  unless  It  fairly  falls  within  the  terms 
of  the  statute.  It  is  true  that  the  complaint  also  states  that  the  picture 
showed  a  factory  "purporting"  to  be  located  In  said  building  and  to  be  plain- 
tiff's said  establishment.  If  the  defendants  actually  used  the  plaintiff's  name 
in  describing  the  interior  of  the  factory  and  did  not  merely  photograph  the 
exterior,  then  it  might  well  be  that  such  use  would  be  within  the  purview 
of  the  statute ;  but  I  think  that  the  complaint  merely  sets  forth  that  in  some 
manner  from  the  nature  of  the  pictures  the  inference  arises  that  the  factory 
belonged  to  the  firm  whose  name  was  on  the  outside,  and  that  the  photograph 
of  this  sign  constitutes  the  only  use  of  the  plalntilTs  name. 

It  follows.  I  think,  that  the  demurrer  to  the  second  cause  of  action  should 
be  sustained,  with  leave  to  the  plaintiff  to  serve  an  amended  complaint  within 
20  days  after  notice  of  entry  of  order  herein.    No  costs. 

Argued  before  INGRAHAM,  P.  J.,  and  McLAUGHUN,  SCOTT. 
BOWLING,  and  HOTCHKISS,  JJ. 

M.  Cukor,  of  New  York  City,  for  plaintiff. 
W.  F.  Unger,  of  New  York  City,  for  defendant. 

PER  CURIAM.  Order  affirmed,  with  $10  costs  and  disbursements, 
on  the  opinion  of  Lehman,  J.,  with  leave  to  defendant  to  withdraw 
demurrer  and  answer  on  payment  of  costs.    Order  filed. 
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EMPIRE*  CITY  RACING  ASS'N  v.  NATIONAL  FAIR  &  EXPOSITION 
ASS'N,  Inc.,  et  al. 

(Supreme  Court,  Appellate  Division,  Second  Department.    April  16,  1915.) 

Appeal  and  Errob  ^=>87 — Review— Decisions  Appealable. 

Under  Code  Civ.  Proc.  §  793,  declaring  that,  where  the  right  to  a 
preference  depends  on  facts  not  appearing  from  the  pleadings,  the  party 
desiring  a  preference  must  procure  an  order  therefor,  which  order  is  not 
appealable,  no  appeal  will  lie  from  an  order  denying  a  motion  for  a  pref- 
erence of  the  trial  of  an  ejectment  suit;  the  matter  being  one  resting  in 
the  discretion  of  the  trial  court. 

[Ed.  Note. — For  other  cases,  see  Appeal  and  Error,  Cent  Dig.  fi  310- 
313;   Dec.  Dig.  «=>87.] 

Burr,  J.,  dissenting. 

Appeal  from  Special  Term,  Westchester  County. 

Action  by  the  Empire  City  Racing  Association  against  the  Nation- 
al Fair  &  Exposition  Association,  Incorporated,  and  others.  From 
an  order  of  the  Special  Term  denying  plaintiff's  motion  for  preference, 
it  appeals.    Appeal  dismissed. 

Argued  before  JENKS,  P.  J.,  and  BURR,  CARR,  RICH,  and  PUT- 
NAM, JJ. 

Thomas  F.  Curran,  of  Yonkers,  for  appellant. 

Leo  Oppenheimer,  of  New  York  City,  for  respondents. 

JENKS,  P.  J.  The  plaintiff  appeals  from  an  order  of  the  Special 
Term  that  denies  a  motion  for  a  preference  in  an  action  of  ejectment, 
when  the  right  depended  upon  facts  which  did  not  appear  in  the  plead- 
ings or  other  papers  upon  which  the  cause  is  to  be  tried.  I  think  that 
the  order  is  not  appealable.  Section  793,  Code  of  Civil  Procedure; 
Nichols'  New  York  Practice,  p.  3635.  Although  the  said  statute  reads, 
**Such  an  order  is  not  appealable,"  I  think  that  the  Legislature  intend- 
ed to  deny  the  right  of  appeal  whether  the  application  for  such  an 
order  was  granted  or  refused.  Qui  haeret  in  litera,  hseret  in  cortice.  If 
such  an  order  is  granted,  and  yet  an  appeal  lay,  then  the  very  appeal 
might  defeat  the  preference.  If  such  an  order  is  denied,  and  yet  an 
appeal  lay,  then  the  appellate  court  would  be  authorized  to  interfere 
in  a  matter  of  discretion  in*  the  regulation  of  the  trial  calendar,  which 
must  be  determined,  not  only  by  the  merits  of  the  particular  case,  but 
by  the  relative  rights  of  other  causes,  of  which  the  appellate  court 
would  be  ignorant.  If  such  an  order  seems  ill-advised,  then  the  said 
statute  prescribes  procedure  of  vacation.  If  the  application  is  denied, 
then  there  is  no  substantial  right  affected  that  would  justify  provision 
for  an  appeal,  as  the  matter  relates  to  the  discretion  of  the  trial  court 
in  determining  the  rightful  relative  place  of  a  cause  upon  its  cal- 
endar. The  principle  that  denies  the  right  of  appeal  is  that  which 
commits  to  the  trial  court,  in  matters  of  discretion,  the  control  of  its 
calendar.  As  Van  Brunt,  P.  J.,  said  in  Riglandcr  v.  Star  Co.,  98 
App.  Div.  101,  104,  90  N.  Y.  Supp.  772,  774,  affirmed  181  N.  Y.  531, 
73  N.  E.  1131: 

^C3>For  other  cases  see  some  topic  &  KBY-NUMBER  In  all  Key-Numbered  DlgesU  ft  Indexes 
152  N.Y.S.— 53 
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"One  of  the  powers  which  has  always  been  recognize^  as  inherent  In  courts, 
which  are  protected  in  their  existence,  their  powers  and  Jurisdiction  by  con- 
stitutional provisions,  has  been  the  right  to  control  its  order,  of  business  and 
to  so  conduct  the  same  that  the  rights  of  all  suitors  before  them  may  be  safe- 
guarded. This  power  has  been  recognized  as  Judicial  in  its  nature,  and  as  be- 
ing a  necessary  appendage  to  a  court  organized  to  enforce  rights  and  redress 
wrongs.'* 

I  do  not  find  that  this  question  of  practice  has  been  raised  or  dis- 
cussed in  cases  wherein  the  appellate  court  has  entertained  the  appeal. 
I  vote  to  dismiss  the  appeal,  with  costs. 

Appeal  dismissed,  witli  $10  costs  and  disbursements. 

CARR,  RICH,  and  PUTNAM,  JJ.,  concur. 

BURR,  J.  (dissenting).  I  am  inclined  to  the  view  that  an  order 
denying  a  motion  for  a  preference,  when  the  relief  is  sought  upon 
facts  which  do  not  appear  in  the  pleadings,  is  appealable  (Code  of  Civ- 
il Procedure,  §  793),  and  certainly  we  have  entertained  such  appeals  in 
the  past.  But  upon  the  merits  no  reason  is  shown  for  granting  a 
preference,  which  would  not  apply  to  every  case  when  the  parties  were 
somewhat  embarrassed  by  the  delay  necessary  to  reach  the  case  in  its 
regular  order  on  the  calendar.  In  addition,  I  think  the  plaintiflf  waived 
any  claim  for  preference  by  failing  to  obtain  an  order  therefor,  which 
was  served  witii  his  notice  of  trial.  This  is  not  a  case  where  the  claim 
to  preference  is  based  upon  facts  which  have  arisen  since  the  notice 
of  trial  was  served.  I  therefore  vote  to  affirm  the  order  appealed  from, 
with  $10  costs  and  disbursements. 


CANNON  V.  FARGO. 
(Supreme  Court,  Appellate  Division,  Second  Department.    April  16,  1915.) 

1.  Evidence  ^=:»591 — Testimony  or  Party— Conclusiveness. 

In  an  action  by  a  servant  against  his  master  for  personal  injuries  re- 
ceived in  handling  express  matter,  where  plaintiff  testified  that  he  did  not 
know  it  was  his  duty  to  help  with  express  packages,  such  testimony  con- 
trolled on  the  Issue  of  whether  he  was  a  mere  volunteer  when  injured. 

[Ed.  Note.~ror  other  cases,  see  Evidence,  Cent  Dig.  §{  2440-2443; 
Dec.  Dig.  <S=»591.] 

2.  Appeal  and  Ekrob  €=»11T5 — ^Disposition  of  Cause— Dismissal. 

Where  the  complaint  should  have  been  dismissed  below,  the  appellate 
court  may  render  a  final  judgment  of  dismissal  of  the  action. 

[Ed.  Note. — For  other  cases,  see  Appeal  and  Error,  Cent  Dig.  {§  4573- 
4587 ;  Dec.  Dig.  <@=>1175.] 

On  rehearing.    Judgment  reversed,  and  complaint  dismissed. 

For  former  opinion,  see  150  N.  Y.  Supp.  1079. 

See,  also,  151  N.  Y.  Supp.  1108. 

Argued  before  JENKS.  P.  J.,  and  THOMAS,  CARR,  STAPLE- 
TON,  and  PUTNAM,  JJ. 

Frank  Hasbrouck,  of  Poughkeepsie,  for  appellant. 

Harry  Arnold,  of  Poughkeepsie  (Charles  Morschauser,  of  Pough- 
keepsie, on  the  brief),  for  respondent. 

^z=9For  other  cases  see  same  topic  &  KEY-NUMBER  in  all  Key-Nuinb«red  DlgesU  ft  Indexes 
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PER  CURIAM.  [1]  Plaintiff's  first  and  direct  admission  that  at 
the  time  of  the  accident,  and  at  the  first  trial,  he  did  not  know  it  was 
his  duty  to  help  with  express  packages,  must  control.  He  then  swore 
that  such  help  was  not  his  duty,  nor  his  custom,  since  (except  in  rare 
instances  when  called  on  by  the  station  master)  he  had  not  given  such 
help  .to  defendant's  servants  in  handling  express  matter.  His  own  tes- 
timony must  be  accepted  as  true,  and  therefore  must  be  decisive  of 
his  action.  A  mere  volunteer,  when  he  went  to  this  express  car,  as 
plaintiff  conceded  that  he  was,  could  not  afterwards  face  about  and 
turn  himself  into  an  emergency  helper  by  such  outside  testimony  as 
plaintiff  produced  at  the  later  trials. 

[2]  As  the  complaint  should  have  been  dismissed  below,  this  court, 
on  reversal,  may  render  a  final  judgment  of  dismissal.  Peterson  v. 
Ocean  Electric  Co.,  214  N.  Y.  43,  108  N.  E.  199;  Bullock  v.  New 
York  Central  &  Hudson  River  R.  Co.,  213  N.  Y.  Memoranda,  68,  108 
X.  E.  1090. 

The  judgment  and  order  are  therefore  reversed,  and  the  complaint 
dismissed,  with  costs. 


PARNUM  V.  HARRISON.    (No.  7043.) 
(Supreme  Court,  AppeUate  Division,  First  Department     April  16,  1915.) 

1.  Corporations    ^s»238 — Insolvent    Corporations— Liabiutt    of    Stock- 

holders—Services OF  "Laborers,  Servants,  or  Employes." 

A  bookkeeper  was  one  of  the  "laborers,  servants,  or  employes"  of  a 
corporation,  witbin  the  meaning  of  Stock  Corporation  Law  (Laws  1909, 
c.  61  [Consol.  Laws,  a  59])  §  57,  providing  that  "stockholders  of  every 
stock  corporation  shall  jointly  and  severally  be  personally  liable  for  all 
debts  due  ♦  ♦  ♦  to  laborers,  servants  or  employes  ♦  ♦  ♦  for  serv- 
ices," though,  as  an  incident  to  his  ordinary  position,  he  was  at  times 
called  upon,  in  the  absence  of  his  superiors,  to  answer  inquiries  in  the 
ordinary  course  of  business. 

[Ed.  Note. — ^For  other  cases,  see  Corporations,- Cent  Dig.  |{  911-913, 
930;  Dec.  Dig.  «e=»23a] 

2.  Corporations  ^=s>238 — Liabiutt  of  Stockuoldbbs—Wages— Pbnal  Stat- 

ute— CONSTRtJCnON. 

stock  Corporation  Law  (Laws  1909,  c  61  [CJonsol,  Laws,  c.  39])  {  57, 
making  stockholders  liable  for  the  compensation  of  laborers,  servants,  or 
employes  for  services  performed  by  them  for  the  corporation,  being  a 
penal  statute,  must  be  strictly  construed. 

[Ed.  Note.— For  other  cases,  see  Corporations,  Cent  Dig.  M  911-^13, 
030;  Dec.  Dig.  <&=s>238.] 

Ingraham,  P.  J.,  and  McLaughlin,  J.,  dissenting. 

Appeal  from  Appellate  Term,  First  Department 

Action  by  William  Farnum  against  William  H.  Harrison.  From 
a  determination  of  the  Appellate  Term  affirming  judgment  of  the  City 
Court,  defendant  appeals.    Affirmed. 

See,  also,  151  N.  Y.  Supp.  1115. 

Argued  before  INGRAHAM,  P.  T.,  and  McLAUGHUN,  LAUGH- 
LIN,  DOWUNG,  and  HOTCHKISS,  JJ. 

^s»For  ether  cases  see  same  topic  A  KfiT-NUMBBR  In  aU  Key-Numbered  Digests  A  Indexes 
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Hartwell  Cabell,  of  New  York  City,  for  appellant 
Louis  Boehm,  of  New  York  City,  for  respondent. 

DOWLING,  J.  Plaintiff  has  recovered  a  judgment  against  the  de- 
fendant, one  of  the  stockholders  of  the  Wishart-Dayton  Auto  Truck 
Company,  for  the  amount  of  unpaid  salary  due  him  for  services  ren- 
dered to  the  company  as  a  bookkeeper.  The  plaintiff  originally  sued 
the  company  itself  for  his  services  and  recovered  judgment  therefor. 
An  execution  issued  thereon  having  been  returned  wholly  unsatisfied, 
he  commenced  this  action  within  30  dajrs  thereafter  against  the  defend- 
ant. 

[1]  The  action  is  brought  pursuant  to  section  57  of  the  Stock  Cor- 
poration Law  (chapter  61,  Laws  of  1909;  Consol  Laws,  c.  59),  reading 
as  follows: 

"LlabilitieB  of  Stockholders  to  Laborers,  Servants  or  Employes.— The  stock- 
holders of  every  stock  corporation  shall  jointly  and  severally  be  personally 
liable  for  all  debts  due  and  owing  to  any  of  Its  laborers,  servants  or  employ^ 
other  than  contractors,  for  services  performed  by  them  for  such  corporation. 
Before  snch  laborer,  servant  or  employ^  shall  charge  such  stockholdei:  for 
such  services,  he  shall  give  him  notice  in  writing,  within  thirty  days  after  the 
termination  of  such  services,  that  he  intends  to  hold  him  liable,  and  shall 
commence  an  action  therefor  within  thirty  days  after  the  return  of  an  execo- 
tion  unsatisfied  against  the  corporation  upon  a  judgment  recovered  against 
it  for  services," 

All  the  requirements  of  this  section  have  been  complied  with.  The 
sole  question  presented  by  this  appeal  is  whether  the  plaintiff,  who 
was  a  bookkeeper  in  the  employ  of  said  company,  and  who  was  to  be 
paid  for  his  services  at  the  rate  of  $50  a  week,  is  within  the  scope  of 
the  statute. .  His  services  consisted  of  keeping  the  books  of  the  com- 
pany, attending  to  the  banking  business  thereof,  and  discharging  the 
usual  duties  of  a  bookkeeper  in  a  business.  In  addition  thereto,  in  the 
absence  of  Mr.  Wishart,  president  of  the  company  (under  whose  orders 
he  acted),  and  one  Peix  (who  was  in  charge  of  the  office  in  Wishart's 
absence),  the  plaintiff  answered  the  inquiries  of  persons  who  might 
call  at  the  office.  It  is  the  defendant's  contention  that  a  bookkeeper  is 
not  a  "laborer,  servant  or  employe,"  within  the  meaning  of  the  statute, 
and  that  therefore  plaintiff  cannot  recover  against  a  stockholder  of  tlie 
corporation  by  which  he  was  employed.  The  original  source  of  this 
legislation  is  to  be  found  in  chapter  40,  Laws  of  1848,  entitled  "An 
act  to  authorize  the  formation  of  corporations  for  manufacturing,  min- 
ing, mechanical  or  chemical  purposes,"  section  18  of  which  read  as 
follows : 

"The  stockholders  of  any  company  organized  under  the  provisions  of  thli^ 
act,  shall  be  Jointly  and  severally  liable  for  all  debts  that  may  be  due  and 
owing  to  all  their  laborers,  servants  and  apprentices,  for  services  performed 
for  such  corporation." 

This  provision  was  construed  in  Wakefield  v.  Fargo,  90  N.  Y.  213, 
where  it  was  held  that  one  employed  at  a  yearly  salary  as  a  bookkeeper 
and  general  manager  was  not  a  laborer,  servant,  or  apprentice,  within 
the  meaning  of  the  provision  in  question,  and  that  the  services  referred 
to  were  manual  or  menial  services  performed  by  one  of  the  class  whose 
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members  usually  look  to  the  reward  for  a  day's  services  for  immediate 
or  present  support.  The  court  reached  this  conclusion  by  a  considera- 
tion of  the  meaning  of  the  terms  "laborers,  servants,  and  apprentices," 
and  quoted  the  definition  of  Blackstone  (book  1,  c.  14)  as  follows : 

"The  first  sort  of  servaiit  acknowledged  by  the  law  of  England  are  menial 
serTants.  Another  species  of  servants  are  called  apprentices.  A  third  species 
of  servants  are  laborers,  who  are  only  hired  by  the  day  or  week.*' 

The  court  said  that,  although  the  word  "servant"  was  g;eneral,  it 
was  limited  by  the  more  specific  ones  "laborer"  and  "apprentice,"  with 
which  it  was  associated,  and  comprehended  only  persons  performing 
the  same  kind  of  service.  It  held  that  a  general  manager  was  not  ejus- 
deni  generis  with  an  apprentice  or  laborer,  and  would  not  in  popular 
language  be  deemed  a  servant.  "Laborer"  and  "apprentice,"  the  court 
further  said,  were  words  of  limited  meaning  and  referred  to  a  partic- 
ular class  of  persons  employed  for  a  defined  and  low  grade  of  serv- 
ice performed  without  responsibility  for  the  acts  of  others,  and  neces- 
sarily excluded  persons  of  higher  dignity,  as  a  statute  which  treats  of 
persons  of  inferior  rank  could  not  by  any  general  word  be  so  extended 
as  to  embrace  a  superior.  Thereafter,  by  chapter  564,  Laws  of  1890, 
§  57,  "An  act  in  relation  to  stock  corporations,"  the  liability  of  stock- 
holders for  debts  "owing  to  any  of  its  laborers,  servants,  or  em- 
ployes, other  than  contractors,  for  services  performed  by  them  for 
such  corporation,"  was  created  in  the  identical  language  with  that 
used  in  the  statute  now  under  consideration.  It  will  be  seen  that  this 
changed  the  former  condition  of  the  law  by  removing,  as  one  of  the 
classes  entitled  to  relief  against  stockholders,  "apprentices,"  and  in- 
serted in  place  thereof  an  entirely  new  class,  "employes,  other  than 
contractors." 

In  Palmer  v.  Van  Santvoord,  153  N.  Y.  612,  47  N.  E.  915.  38  L.  R. 
A.  402,  which  involved  the  construction  to  be  placed  upon  the  word 
"employes,"  under  chapter  376,  Laws  of  1885,  whereby  wages  were 
given  a  preference  against  the  assets  of  domestic  corporations  in  .the 
hands  of  a  receiver,  Andrews,  C.  J.,  said : 

'The  ease  of  bookkeepers  or  persons  employed  to  make  sales  of  merchandise^ 
or  of  property  manufactured  by  the  corporation,  are  ♦  ♦  ♦  'employes/ 
within  the  meaning  of  the  act,  and  their  compensation  earned  Is  *wages,' 
whether  such  persons  are  employed  by  the  day,  or  month  or  year,  and  whether 
the  compensation  is  denominated  'salary'  or  'wages'  in  the  contract  of  employ- 
ment" 

In  Matter  of  Stryker,  158  N.  Y.  526,  53  N.  E.  525,  70  Am.  St, 
Rep.  489,  the  court  distinguished  the  case  of  Palmer  v.  Van  Sant- 
voord, supra,  on  the  ground  that  in  that  case  the  services  performed 
by  the  claimant  were  those  of  a  mechanic  or  laborer,  and  held  in  the 
case  before  it  that  the  statute  for  preference  was  not  intended  to  se- 
cure a  preference  for  claims  due  to  the  clerical  forces  engaged  in 
transacting  the  business,  nor  to  the  superintendent,  foremen,  or  offi- 
cers of  the  corporation  who  are  compensated  by  a  fixed  yearly  sal- 
ary. The  court  based  its  opinion,  however,  largely  on  the  proposition 
that  the  most  important  word  in  the  statute  was  "wages,"  and  held 
that  the  Legislature,  by  the  use  of  such  word,  intended  to  prefer,  in 


Digitized  by  VjOOQ  iC 


838  152  NBW   TOBK  8UPPLBMBNT  (Sup.  Ct. 

the  distribution  of  the  assets  of  the  insolvent  corporation,  not  salaries, 
nor  earnings,  nor  compensation,  and  that  it  was  not  intended  to  pre- 
fer the  claim  of  all  employes,  but  it  was  manifestly  intended  to  limit 
the  preference  to  the  particular  class  whose  claims  would  be  properly 
expressed  by  the  use  of  the  word  "wages" ;  that  such  word  was  com- 
monly applied  to  the  payment  made  for  manual  labor,  or  other  labor 
of  a  menial  or  mechanical  kind,  as  distinguished  from  a  salary  or 
fee,  which  denotes  compensation  paid  to  professional  men.  In  con- 
curring, Judge  Gray  called  attention  to  the  decision  in  Palmer  v.  Van 
Santvoord,  and  to  the  language  used  by  Andrews,  C.  J.,  therein,  in- 
cluding the  holding  by  the  latter  that  the  statute  preferring  wages 
proceeded  upon  a  broader  legislative  policy  than  the  provisions  of 
the  act  of  1848  heretofore  quoted,  imposing  a  liability  upon  stock- 
holders of  corporations  for  debts  due  to  employes. 

[2]  The  statute  which  we  are  now  donsidering  is  a  penal  statute, 
and  of  course  must  be  strictly  construed.  But,  starting  with  this 
proposition,  I  am  unable  to  find  any  reason  why  the  words  "employe, 
other  than  contractor,"  should  be  so  limited  in  their  meaning  as  to 
exclude  a  bookkeeper  from  their  protection.  It  is  no  longer  a  ques- 
tion of  using  a  word  like  "apprentice,"  which  had  a  definite,  settled 
meaning,  and  which  was  recognized  as  designating  a  class  of  labor 
akin  to  and  connected  with  servants  and  laborers.  It  is  not  a  ques- 
tion of  protecting  a  class  of  people  whose  earnings  are  limited  by 
the  use  of  the  word  "wages,"  as  in  the  decisions  under  the  law  grant- 
ing a  preference.  When  the  Legislature  substituted  for  the  word  "ap- 
prentice," which  had  a  certain,  limited  meaning,  the  words  "employe, 
other  than  contractor,"  it  seems  to  me  that  their  purpose  could  only 
have  been  to  extend  the  protection  given  by  the  statute  beyond  the 
class  of  what  the  Court  of  Appeals  has  called  "menial  labor"  to  all 
the  classes  of  labor  beneath  the  grade  of  a  vice  principal  or  direct 
representative  of  the  employer.  A  bookkeeper  engaged  in  keeping 
the  books  of  a  corporation,  and  attending  to  its  banking  aflFairs,  and 
whose  time  is  spent  in  the  office  of  his  employer,  is,  it  seems  to  me, 
an  employe  whether  he  is  paid  an  annual  salary  or  a  weekly  wage, 
although,  as  a  matter  of  fact,  the  plaintiflF  herein  was  to  be  paid  his 
compensation  weekly.  Nor  does  the  fact  that,  as  an  incident  to  his 
ordinary  subordinate  position,  he  is  at  times  called  upon,  in  the  ab- 
sence of  several  superiors,  to  answer  inquiries  in  the  ordinary  course 
of  business,  remove  him  from  the  class  of  employes  and  promote 
him  to  that  of  an  official.  Conceding  that  an  officer  of  a  corporation 
would  not  be  entitled  to  the  protection  of  the  statute,  the  plaintiff 
has  never  come  within  that  category.  The  only  case  in  which  the 
Court  of  Appeals  has  directly  passed  upon  this  statute  is  Bristor  v. 
Smith,  158  N.  Y.  157,  S3  N.  E.  42.  In  that  case  the  court  held 
that  an  attorney  for  a  corporation,  regularly  employed  at  a  fixed  sal- 
ary to  perform  legal  services  in  connection  with  its  businesss,  was 
not  an  employ^  within  the  meaning  of  the  statute  now  under  consid- 
eration.   It  is  quite  true  that  in  its  opinion  the  court  said : 

"To  the  ordinary  reader  of  the  language  of  this  statutory  provision,  I 
doubt  that  it  would  ever  occur  that  the  word  'employes'  had  any  wider  sig- 
nificance than  to  define,  in  a  general  way,  such  classes  of  persons  as  were  en- 
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gaged  in  serrlng  the  corporation  in  subordinate  capacities;  bnt,  when 
we  apply  the  rules  of  construction  to  the  case,  any  other  definition  of  the 
word  becomes  unreasonable,  if  not  impossible,  than  that  it  means  persons  sus- 
taining such  relations  to  the  corporation  as  do  laborers  and  servants.  The 
statute  was  a  continuation  of  previous  legislation,  which  had  for  its  object 
the  protection  of  those  who  earned  their  living  by  manual  labor,  and  not  by 
professional  services,  and  who  were  supposed  to  be  the  least  able  to  protect 
themselves.  To  such  persons,  and  to  all  who  become  employed  in  subordinate 
and  humble  capacities,  and  to  whom  the  hardship  would  be  great,  if  their 
wages  or  salaries  were  not  promptly  paid,  the  legislative  policy  is  to  afford 
the  protection  of  a  recourse  to  the  stockholders  of  a  company,  upon  the  lat- 
ter's  default  Coffln  v.  Reynolds,  87  N.  Y.  640 ;  Gumey  v.  Atl.  &  Gt  W. 
Railway  CJo..  68  N.  T.  358;  Wakefield  v.  Fargo,  90  N.  T.  213.  When,  in 
section  54  of  the  Stock  Corporation  Law,  the  general  word  'employ<^s'  was 
added  after  the  words  'laborers*  and  'servants,'  It  could  not  have  been  In- 
tended from  the  collocation  of  words  and  for  the  want  of  reason  In  the 
thing,  to  include  persons  performing  services  to  the  corporation  of  a  higher 
dignity,  such  as  its  legal  adviser.  Indeed,  the  appellant  would  be  utterly  with- 
out any  reason  in  claiming  the  protection  of  the  statute,  if  he  could  not  pre- 
tend that  his  agreement  with  the  company  made  him  its  employ^.  But  the 
only  effect  of  that  agreement,  so  far  as  it  bore  upon  their  relations,  was  to 
secure  to  each  permanency  In  the  relation  of  attorney  and  client  and  cer- 
tainly as  to  the  measure  of  compensation.  The  lawyer  does  not  lessen  the 
dignity  and  independence  of  his  position  towards  his  client,  or  in  the  com- 
munity, by  making  such  an  agreement.  He  does  not,  thereby,  descend  into 
that  inferior  and  subordinate  class  of  persons  who,  being  continuously  em- 
ployed in  the  corporate  business  for  a  compensation  paid  In  wages,  or  In 
salaries,  and  being  under  the  orders  of  the  managers  of  the  corporation,  are 
usually  regarded  as  Its  servants  or  employes." 

I  do  not  think  anything  in  that  opinion  contravenes  the  right  of  the 
plaintiff  to  recover  herein,  for  he,  performing  services  as  a  book- 
keeper, comes  directly  within  the  classification  just  referred  to  by  the 
court  of  those  who,  "being  continuously  employed  in  the  corporate 
business  for  a  compensation  paid  in  wages,  or  in  salaries,  and  being 
under  the  orders  of  the  managers  of  the  corporation,  are  usually  re- 
garded as  its  servants  or  employes." 

For  these  reasons  I  believe  the  judgment  appealed  from  is  right, 
and  should  be  affirmed,  with  costs.    Order  filed. 

LAUGHUN  and  HOTCHKISS,  JJ.,  concur. 

McLaughlin,  J.  (dissenting).  The  question  presented  is  wheth- 
er a  person  employed  as  a  bookkeeper  at  a  salary  of  $50  a  week  is  enti- 
tled to  the  benefit  of  section  57  of  the  Stock  Corporation  Law,  which 
provides,  among  other  things,  that : 

"The  stockholders  of  every  corporation  shall  jointly  and  severally  be  per- 
sonally liable  for  aU  debts  due  and  owing  to  any  of  Its  laborers,  servants  or 
employes  other  than  contractors,  for  services  performed  by  them  for  such  cor- 
poration." 

The  provision  quoted  is  similar  to  a  provision  in  section  18  of  chap- 
ter 40  of  the  Laws  of  1848,  except  that  the  word  "employes"  is  sub- 
stituted for  the  word  "apprentices."  It  is  penal  in  its  nature,  and  for 
that  reason  should  be  strictly  construed,  and,  if  there  is  any  reasonable 
doubt  as  to  its  being  appVicable  to  the  plaintiff,  then  the  defendant  is  en- 
titled to  its  benefit    Bristor  v.  Smith,  158  N.  Y.  157,  53  N.  E.  42. 
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The  court  held  in  Wakefield  v.  Fargo,  90  N.  Y.  213,  that  a  bool 
receiving  $1,200  a  year  did  not  come  within  the  provision  of  sec 
of  the  act  of  1848,  saying : 

"It  is  plain,  we  think,  that  the  services  referred  to  are  menial  or 
services ;  that  he  who  performs  them  must  be  of  a  class  whose  membi 
ally  look  to  the  reward  of  a  day*s  labor,  or  serrlce,  for  immediate  or 
support,  from  whom  the  company  does  not  expect  credit,  and  to  wl 
future  ability  to  pay  is  of  no  consequence— one  who  is  responsible  fo 
dependent  action,  but  who  does  a  day's  work  or  a  stated  Job  under  th 
tion  of  a  superior." 

In  Bristor  v.  Smith,  supra,  the  court  construed  the  section 
General  Corporation  Law  now  under  consideration,  then  sect 
now  section  57.  In  that  case  the  person  claiming  the  benefit  of  tl 
ute  was  an  attorney  regularly  employed  at  a  salary  of  $50  per 
In  holding  that  the  stockholders  were  not  liable  to  such  pers 
court  said : 

'The  statute  was  a  continuation  of  previous  legislation,  which  had 

object  the  protection  of  those  who  earned  their  Uving  by  manual  lat 

'-    "'^  -  ^Gfl  ^^^  ^y  professional  services,  and  who  were  supposed  to  be  the  least 

protect  themselves.  To  such  persons,  and  to  all  who  become  employed 
ordinate  and  humble  capacities,  and  to  whom  the  hardship  would  be  i 
their  wages  or  salaries  were  not  promptly  paid,  the  legislative  poU< 
afford  the  protection  of  a  recourse  to  the  stockholders  of  a  company,  u 
latter's  default" 

I  am  unable  to  see  any  distinction  between  an  attorney  r 
ly  employed  at  a  salary  of  $50  per  week  and  a  bookkeeper  re 
employed  at  a  similar  salary.  The  fact  that  one  is  an  attorn 
the  other  a  bookkeeper  does  not  change  the  situation  or  indicate 
ferent  legislative  intent.  Nor  do  I  think  it  was  intended  to  < 
the  meaning  of  the  act  of  1848  by  substituting  in  section  57  th( 
"employes"  for  the  word  "apprentices."  If  the  Legislature  intei 
include  by  the  word  "employes"  all  persons  employed  by  the  a 
tion,  then  there  was  no  necessity  for  using  the  words  "laborei 
"servants."  In  construing  a  statute,  effect  is  to  be  given,  if  p 
to  every  word  used.  It  must  therefore  be  assumed  that  the  woi 
borers"  and  "servants"  were  used  advisedly  and  are  not  surplui 

I  think  the  determination  of  the  Appellate  Term  and  the  ju< 
of  the  City  Court  should  be  reversed,  and  the  complaint  dismisse 


%' 


^.^*  t  costs. 


INGRAHAM,  P.  J.,  concurs. 


VAN  COTT  V.  VAN  COTT  et  al.    (No.  7051.) 

tSupreme  Court,  Appellate  Division,  First  Department    April  16,  : 

1.  Wills  <g=>531 — Construction— Taking  Peb  Stirpes  or  Per  CAPiri 

Testator  devised  realty  in  trust  to  pay  the  income  to  his  wid 

life,  and  out  of  the  net  income  to  pay  an  annuity,  and  the  whole 

Income  to  the  widow  after  the  death  of  the  annuitant,  and  in  trust 

death  of  the  widow  to  sell  it  and  distribute  it  in  equal  shares 

^s^For  other  cases  see  same  topic  ft  KEY-NUMBER  in  all  Key-Numbered  Digests  ft 
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of  b)8  seyen  grand<AildTeii,  two  sods  of  a  daughter,  one  daughter  of  a 
son,  and  three  sons  of  a  deceased  daughter,  ''and  to  their  survivors  at 
the  time  of  the  decease  of  my  said  wife  per  stirpes  and  not  per  capita,, 
and  to  the  issue  of  such  of  my  grandchildren  as  shall  have  died  before 
the  decease  of  my  said  wife,  per  stirpes  and  not  per  capita."  The  an- 
nuitant, and  a  granddaughter  dying  without  issue,  predeceased  the  widow, 
so  that  the  term  *'and  to  the  issue,"  etc.,  related  to  a  contingency  which 
had  not  arisen  and  could  never  arise.  Other  provisions  of  the  will  in- 
dicated an  intention  to  treat  all  the  grandchildren  equally.  Held,  that 
the  words  **per  stirpes  and  not  per  capita,"  used  after  the  phrase  "and  to 
their  survivors  at  the  time  of  the  decease  of  my  said  wife,"  were  nuga- 
tory, and  that  each  of  the  six  surviving  grandchildren  was  entitled  to 
one  equal  share  of  the  proceeds  of  the  sale ;  and  that  plaintiffs,  grand- 
children, were  not  entitled  to  a  division  of  their  deceased  sister's  share, 
to  the  exclusion  of  their  cousins. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent.  Dig.  |g  1143,  1144,  1148- 
1152;   Dec.  Dig.  «8=>531.] 

2.  Tbusts  ^==>191 — ^Testamjeittaby  Tbust— Poweb  of  Saix— Tebmination  bt 
aobbement. 

In  such  case,  and  under  Real  Property  Law  (ConsoL  Laws,  c  60)  {  96, 
declaring  that  an  express  trust  may  be  created  to  receive  the  rents  and 
profits  for  the  use  of  any  person  during  such  person's  life  or  for  a  shorter 
term,  and  section  97,  declaring  that  a  devise  to  an  executor  or  trustee 
for  sale,  without  power  to  receive  the  income,  shall  vest  no  estate  in 
him,  but  be  valid  only  as  a  power,  and  that  the  real  property  shall  pass 
to  the  devisees  of  the  testator  subject  to  the  execution  of  tlie  power,  the 
trustee,  after  the  death  of  the  life  tenant,  had  only  a  power  of  sale  which 
might  be  terminated  by  agreement  of  the  devisees  electing  to  take  the 
realty,  and  was  accountable  for  the  net  rents  then  in  its  hands  as  trustee 
to  be  distributed  among  the  grandchildren  in  equal  shares. 

[Ed.  Note. — For  other  cases,  see  Trusts,  Cent  Dig.  f  243 ;  Dec.  Dig. 
*=>l»l.]  . 

Action  by  Elbert  Van  Cott  against  Mortimer  Van  Cott,  Jr.,  and 
others.  Submission  of  controversy  upon  agreed  statement  of  facts. 
Judgment  directed  in  accordance  with  opinion. 

Argued  before  INGRAHAM,  P.  J.,  and  McLAUGHLIN,  LAUGH- 
LIN,  DOWLING,  and  HOTCHKISS,  JJ- 

Arthur  M.  Johnson,  of  Mt.  Vernon,  for  plaintiff  and  for  defendant 
Mortimer  Van  Cott,  Jr. 

William  T.  Matthies,  of  New  York  City,  for  defendant  Harold  C. 
Lyons. 

Robert  W.  Candler,  of  New  York  City,  for  defendant  Empire 
Trust  Co. 

Francis  A,  Winslow,  of  New  York  City,  for  defendants  Alma  B.  L. 
Slater  and  others. 

DOWLING,  J.  The  question  involved  in  this  submitted  contro- 
versy is  the  construction  to  be  given  to  certain  provisions  of  the  will  of 
Jacob  Weeks  Cornwell,  deceased.  The  particular  paragraph  of  the 
will  involved  is  the  third,  which  reads  as  follows : 

"Third.  I  give  and  devise  to  my  executors  hereinafter  named,  and  to  their 
survivor  and  successors,  the  lots  of  land  and  buUdlngs  thereon  erected,  known 
by  the  present  street  numbers  813  and  315  Bowery,  and  numbers  5  and  7 
Bxtra  Place  in  the  dty  of  New  Yorlr,  in  trust  nevertheless,  to  have,  hold  and 
receive,  and  the  same  from  time  to  time  to  rent  and  collect  and  rec^ve  the 

^S9For  other  cases  lee  same  topio  A  KBY-NUMBBR  in  all  Key-Numbered  Digests  ft  Indexes 
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rents  and  income  thereof,  during  the  life  of  my  wife  Cornelia  E.  Comwell; 
and,  after  expending  out  of  such  rents  and  income  such  amounts  as  they 
may  deem  necessary  to  keep  the  said  premises  in  good  repair  and  order  and 
properly  insured  against  loss  or  damage  by  fire  and  after  also  paying  out  of 
the  said  rents  and  income  all  such  other  charges  and  expenses  as  shall  be 
proper  and  all  taxes,  water  rates  and  assessments  on  the  said  premises,  then 
to  pay  out  of  the  said  rents  and  net  Income  to  Margaret  Powell,  now  residing 
at  No.  60  West  132d  street  in  the  city  of  New  Yoric,  the  sum  of  one  thousand 
dollars  annually  in  equal  monthly  payments  on  the  first  day  of  each  month, 
and  to  pay  the  balance  of  the  said  rents  and  net  income  as  collected  from 
time  to  time  to  my  said  wife  during  her  life ;  and  to  pay  the  whole  of  the 
said  net  rents  and  income  to  her  after  the  decease  of  the  said  Margaret  Powell 
in  case  she  shall  die  before  the  decease  of  my  said  wife;  and  upcm  the  fur- 
ther trust  upon  the  death  of  my  said  wife  to  sell  the  said  real  properties  at 
public  auction  or  private  sale,  and  good  and  sufficient  deeds  of  conveyance 
therefor  to  make,  execute  and  deliver,  and  the  proceeds  of  the  said  sale  to 
receive  and  to  divide  into  equal  shares  and  to  pay  over  one  of  said  shares  to 
each  of  my  grandchildren,  Isabella  Virginia  Van  Cott,  Mortimer  Van  Cott, 
Junior,  and  Elbert  Van  Cott  (children  of  my  daughter  Ida  A.  Van  Cott), 
Mildred  D.  Comwell  (daughter  of  my  son  Millard  Filmore  Comwell),  Alma  , 
B.  Lyons,  Harold  Lyons  and  Comwell  Lyons  (children  of  my  deceased  daugn- 
ter,  Clara  Louise  Lyons),  and  to  their  survivors  at  the  time  of  the  decease  of 
my  said  wife  per  stirpes  and  not  per  capita,  and  to  the  issue  of  such  of  my 
said  grandchildren  as  shall  have  died  before  the  decease  of  my  said  wife  per 
stirpes  and  not  per  capita,  and  so  that  the  issue  of  each  deceased  grandchild 
of  mine,  living  at  the  time  of  the  death  of  my  said  wife,  shall  take  the  part 
or  share  which  his,  her  or  their  parent  would  have  been  entitled  to  if  then 
living.  And  upon  the  fui-ther  trust  nevertheless  in  case  said  Margaret  Powell 
shall  survive  my  said  wife,  to  take  out  of  the  said  proceeds  of  sale  before 
any  division  is  made  a  sufficient  sum  to  produce  an  annual  net  income  of  one 
thousand  dollars  and  then  to  divide  and  pay  over  only  the  remaining  part  of 
the  said  proceeds  of  sale  as  hereinabove  directed  and  to  invest  and  from  time 
to  time  to  reinvest  and  keep  invested  during  the  life  of  said  Margaret  Powell 
the  said  fund  so  taken  out  of  the  said  proceeds  of  sale  and  the  interest  and  in- 
come thereof  to  collect  and  receive  and  the  net  interest  and  income  thereof  in 
equal  monthly  installments  to  apply  to  the  use  and  pay  over  to  said  Mar- 
garet Powell  during  her  life  and  upon  her  death  to  divide  the  principal  of 
said  fund  and  pay  over  the  same  to  the  same  persons  and  in  the  same  shares 
as  they  would  have  been  entitled  to  receive  the  whole  net  proceeds  of  the  said 
sale  of  the  said  real  propeilies  if  said  Margaret  Powell  had  not  survived  my 
said  wife  and  if  my  said  wife  had  died  at  the  date  of  the  death  of  the  said 
Margaret  Powell  as  hereinabove  particularly  mentioned  and  set  forth." 

Jacob  Weeks  Cornwell,  the  testator,  died  November  5,  1898.  The 
will  was  admitted  to  probate  by  the  surrogate  of  New  York  county, 
January  31,  1899.  Charles  H.  Ostrander  and  Michael  J.  Collins,  the 
executors  and  trustees  named  in  the  will,  and  who  qualified  thereunder, 
died  respectively  January  20,  1905,  and  July  13,  1908 ;  the  trust  created 
by  said  third  paragraph  still  being  unexecuted.  Thereupon,  on  July 
31,  1908,  bv  an  order  of  the  Supreme  Court,  New  York  County,  the 
Windsor  Trust  Company  was  appointed  to  execute  the  unexecuted 
trust,  and  thereafter  the  said  trust  company  became  merged  in,  and  was 
succeeded  by,  the  Empire  Trust  Company,  which  succeeded  to  all  the 
rights  and  duties  of  the  Windsor  Trust  Company.  The  annuitant, 
Margaret  E.  Powell,  having  died,  the  life  beneficiary,  Cornelia  E.  Com- 
well, also  departed  this  life  May  17,  1904.  Meantime,  and  in  the  year 
1899,  Isabella  Virginia  Van  Cott,  one  of  the  grandchildren  of  the  tes- 
tator referred  to  in  the  said  third  paragraph  of  his  will,  died  without 
is^sue. 
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[1]  The  first  question  presented  for  consideration  is  the  respective 
shares  which  the  testator's  grandchildren  are  entitled  to  receive  under 
the  will.  There  can  be  no  question  as  to  the  method  of  distribution 
under  the  first  direction  to  the  executors,  which  was  to  sell  the  real 
estate  and  divide  the  proceeds  into  equal  shares  and  pay  over  one  of 
said  shares  to  each  of  the  testator's  grandchildren.  This  would  call  for 
a  division  of  the  proceeds  into  seven  shares,  whereof  each  grandchild 
was  to  receive  one.  But  uncertainty  has  been  caused  by  the  addition 
of  the  remaining  part  of  the  paragraph,  reading : 

"And  to  their  surylvors  at  the  time  of  the  decease  of  my  said  wife  per 
stirpes  and  not  per  capita,  and  to  the  issue  of  such  of  my  said  grandchildren 
as  shall  have  died  before  the  decease  of  my  said  wife  per  stirpes  and  not 
per  capita,  and  so  that  the  issue  of  each  deceased  grandchild  of  mine,  living 
at  the  time  of  the  death  of  my  said  wife,  shall  take  the  part  or  share  which 
his,  her  or  their  parent  would  have  been  entitled  to  if  then  Uving." 

The  second  part  of  this  provision,  beginning  with  the  words,  "and 
to  the  issue,"  relates  to  a  contingency  which  has  not  arisen  and  which 
cannot  now  arise.  That  is,  to  the  death  of  a  grandchild  with  issue,  be- 
fore the  death  of  the  testator's  wife.  The  only  one  of  the  grandchil-? 
dren  who  died  before  the  death  of  the  testator's  wife  was  Isabella  V. 
Van  Cott,  who  died  without  issue,  so  that  this  provision  has  no  applica- 
tion. But  it  is  contended  that  the  words  preceding  this  provision,  "and 
to  their  survivors  at  the  time  of  the  decease  of  my  said  wife  per  stirpes 
and  not  per  capita,"  indicated  an  intention  upon  the  part  of  the  tes- 
tator that  the  division  should  be  per  stirpes,  and  that  therefore  the 
proceeds  of  sale  of  the  real  estate  should  be  divided  into  three  parts, 
whereof  Mortimer  Van  Cott,  Tr.,  and  Elbert  Van  Cott,  as  surviving 
children  of  the  testator's  daughter  Ida  A.  Van  Cott,  should  take  one 
share;  Mildred  D.  Cornwell,  as  daughter  of  the  testator's  son  Mil- 
lard Filmore  Cornwell,  should  take  a  second  share ;  and  Alma  B.  Lyons, 
Harold  Lyons,  and  Cornwell  Lyons,  children  of  testator's  deceased 
daughter  Clara  Louise  Lyons,  should  take  the  third  share.  Not  only 
is  this  in  direct  opposition  to  the  explicit  language  of  the  testator,  which 
required  his  executors  to  divide  the  proceeds  of  sale  into  equal  shares, 
and  pay  over  one  of  said  shares  to  each  of  his  grandchildren,  but  it 
is  in  direct  opposition  to  the  entire  plan  of  testator's  will  and  his  inten- 
tion as  disclosed  thereby,  which  was  to  put  his  grandchildren  upon  a 
plane  of  perfect  equality  as  participants  in  his  bounty,  and  to  treat 
them  alike  in  the  distribution  of  his  estate. 

Thus  each  of  his  grandchildren  receives  a  legacy  of  $1,000,  there 
being  a  separately  numbered  paragraph  of  the  will  (from  the  sixth  to 
the  twelfth,  inclusive)  devoted  to  each  of  said  grandchildren;  and 
to  each  of  them  he  left,  in  addition  to  such  legacy  in  money,  a  specific 
legacy  of  either  silver  or  jewelry,  or  a  sum  of  money,  $200  in  each 
case,  as  a  substitute  for  such  specific  legacy.  And  where  to  one  grand- 
son, Cornwell  Lyons,  he  left  his  largest  solitaire  diamond  stud,  conver- 
tible into  a  ring  or  pin,  he  expressed  as  a  reason  for  so  doing,  and  for 
giving  him  what  was  evidently  the  most  valuable  specific  legacy,  the 
fact  that  such  grandson  was  named  after  the  testator. 

Reading  the  third  paragraph  of  the  will  in  conjunction  with  the  rest 
of  it,  and  having  in  mind  the  testator's  expressed  purpose  of  preserv- 
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ing  equality  among  his  grandchildren,  the  words  "per  stirpes  and  not 
per  capita,"  used  after  the  phrase  "and  to  their  survivors  at  the  time 
of  the  decease  of  my  said  wife,"  must  be  treated  as  meaningless  and 
nugatory,  and  as  inserted  by  inadvertence.  In  what  manner  these 
words  came  to  be  inserted,  and  whether  by  confusion  with  the  follow- 
ing provision,  cannot  be  determined;  but  it  is  quite  certain  that  the 
equal  treatment  of  all  his  grandchildren,  which  the  testator  evidently 
intended  to  effect,  cannot  be  preserved  if  these  words  are  to  be  given 
any  force.  For  the  same  reason,  based  on  testator's  expressed  pur- 
pose to  effect  equality  among  his  grandchildren,  the  contention  of  the 
plaintiff  and  his  brother  cannot  be  sustained  that  the  share  of  their 
sister  Isabella  Virginia  Van  Cott  should  be  divided  between  them  as 
the  surviving  children  of  Ida  A.  Van  Cott,  to  the  exclusion  of  their 
cousins.  This  contention  is  based  on  the  claim  that  the  words  "per 
stirpes  and  not  per  capita,"  when  first  used,  applied  to  the  survivors  of 
each  class  at  the  time  of  the  decease  of  testator's  wife,  and,  as  they 
are  the  sole  surviving  children  of  Ida  Van  Cott,  the  division  of  her 
share  should  be  per  stirpes  and  they  should  receive  it.  Not  only  does 
this  transgress  the  testator's  desire  for  equality  among  his  grandchil- 
dren, but  it  is  obvious  that  the  scrivener  of  the  will  could  have  had 
no  such  intention  in  using  the  words  "per  stirpes,"  for  such  language 
would  have  had  no  application  in  the  case  of  the  share  left  to  Mildred 
D.  Cornwell,  who  was  the  sole  child  of  Millard  Filmore  Corwell.  It 
seems  therefore  that  the  sole  method  of  carrying  out  the  testator's  ex- 
pressed desire  is  to  construe  the  will  so  as  to  hold  that,  had  all  the 
grandchildren  survived  the  testator's  widow,  they  would  each  have 
received  one-seventh  of  the  proceeds  of  sale ;  but,  as  one  of  them  pre- 
deceased the  widow,  each  of  the  surviving  grandchildren  is  entitled  to 
one-sixth  thereof. 

[2]  The  second  question  raised  is  whether  title  to  the  real  estate  in 
question  is  in  the  trustee,  or  whether  such  title  terminated  at  the  death 
of  the  life  tenant,  and  all  that  remained  in  the  trustee  was  a  power  of 
sale,  which  might  be  terminated  by  the  beneficiaries  through  joint 
action.  We  deem  the  second  contention  the  correct  one.  During  the 
lifetime  of  the  life  tenant,  the  legal  title  to  the  fee  was  in  the  trustee, 
which  was  authorized  under  the  will  during  that  period  to  collect  and 
receive  the  rents  and  income  thereof.  After  the  death  of  the  life  tenant, 
no  further  power  was  granted  to  the  trustee  to  collect  the  rents ;  but  it 
was  simply  given  a  power  to  sell.  All  that  the  trustee  then  had,  there- 
fore, was  a  power,  and  the  real  estate  passed  to  the  devisees  of  the  tes- 
tator subject  to  the  execution  of  the  power.  Sections  96  and  97,  Real 
Property  Law ;  chapter  52,  Laws  of  1909. 

It  follows  therefore  that  the  power  of  sale  may  be  terminated  by 
the  united  action  of  the  beneficiaries,  the  six  remaining  grandchildren 
of  the  testator,  in  electing  to  take  such  real  property  as  real  estate  and 
+0  terminate  the  power  of  sale.  The  trustee  should  also  be  directed  to 
account  for  the  net  rents  now  in  its  hands  as  such  trustee,  and  to  dis- 
tribute the  same  among  the  six  surviving  grandchildren  of  the  testator 
in  equal  shares.  It  is  suggested  by  the  trustee  (though  the  facts  upon 
which  any  finding  can  be  based  are  not  included  in  the  submission)  that 
there  are  questions  undetermined  respecting,  first,  the  possible  imposi- 
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tion  of  a  transfer  tax ;  second,  the  Hen  of  a  mortgage  upon  the  prop- 
erty made  by  the  trustee  under  order  of  the  court ;  third,  the  amount 
of  cwnpensation  or  commissions  to  the  trustee.  The  determination  of 
the  controversy  now  submitted  is  without  prejudice  to  these  questions, 
which  are  reserved  for  subsequent  determination. 

Judgment  is  directed  in  accordance  with  the  foregoing  conclusions, 
without  costs  to  any  of  the  parties.    Settle  order  on  notice.   All  concur. 


OTWAT  V.  SNARE  &  TRIEST  CO. 
(Supreme  Court,  AppeUate  Division,  Second  Department    April  16,  1915.) 

1.  Master  and  Servant  ^=»137 — ^Injttbt  to  Servant— Neoligencb  of  Super- 

intendent— ^Acts  Constituting, 

Wbere  the  superintendent  in  charge  of  the  work  so  changed,  without 
notice  to  an  employ^,  the  practice  of  dumping  buckets  filled  with  con- 
crete as  to  Increase  their  tendency  to  swing,  and  the  employ^  was  struck 
by  an  emptied  bucket's  sudden  swing  as  it  rose,  the  superintendent  could 
be  found  guilty  of  negligence,  for  which  the  employer  was  liable. 

[Ed.  Note. — For  other  cases,  see  Master  and  Servant,  Cent  Dig.  §§  269, 
270,  273,  274,  277,  278 ;   Dec.  Dig.  <$=>137.] 

2.  Master  and  Servant  ^=s>268 — Injury  to  Servant — Existence  of  Rei^a- 

TioN — Evidence. 

The  Jury,  in  determining  whether  defendant  was  plaintiff's  employer, 
and  so  liable  for  an  Injury  to  plaintiff,  could  consider  how  plaintiff  had 
been  hired,  the  ofiice  buUdings  bearing  defendants  business  sign,  and  the 
initials  cut  in  tools  used  by  plaintiff. 

[Ed.  Note. — For  other  cases,  see  Master  and  Servant,  Cent  Dig.  §  910; 
Dec.  Dig.  «g==>268.]  # 

8.  Master  and  Servant  ^=»252 — Injury  to  Servant — Employers*  Inability 
Act — Notice — Sufficiency.  ^ 

A  notice  by  an  employ^  sustaining  a  personal  injury,  addressed  to  the 
employer  and  three  others,  and  served  on  the  employer,  is  good  as  against 
the  employer. 

[Ed.  Note. — For  other  cases,  see  Master  and  Servant,  Cent  Dig.  {  806 ; 
Dec.  Dig.  <^=>262.] 

4u  Damages  €=»132 — ^Personal  Injuries — ^Excessive  Damages. 

A  verdict  of  $3,750  for  serious  and  lasting  injuries  to  a  person's  head, 
nose,  and  eyes,  with  resulting  double  vision,  will  not  be  disturbed  as  ex- 
cessive. 

[Ed.  Note.— For  other  cases,  see  Damages,  Gent  Dig.  H  872-385,  396; 
Dec.  Dig.  «=»132.] 

Appeal  from  Trial  Term,  Queens  County. 

Action  by  Frank  S.  Otway  against  the  Snare  &  Triest  Company. 
From  a  judgment  for  plaintiff  for  $3,750  for  personal  injuries,  and 
from  an  order  denying  a  new  trial,  defendant  appeals.    Affirmed. 

Argued  before  JENKS,  P.  T.,  and  THOMAS,  CARR,  STAPLE- 
TON,  and  PUTNAM,  JJ. 

Hector  M.  Hitchings,  of  New  York  City,  for  appellant. 
Wm.  Edgar  Weaver,  of  New  York  City,  for  respondent. 

PER  CURIAM.  [1]  The  negligence  for  which  plaintiff  recovered 
was  that  by  a  superintendent.    The  buckets  in  which  the  concrete  was 
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let  down  into  the  cofferdam  dumped  their  contents  upon  being  un- 
latched ;  but,  as  some  of  the  concrete  would  adhere,  it  had  been  the 
practice  to  right  and  relatch  the  emptied  bucket  before  hoisting  it  up. 
To  save  delay  in  the  course  of  this  work,  the  superintendent  changed 
the  practice  so  established,  and  had  directed  that  the  emptied  budcet 
be  forthwith  hoisted  unlatched.  This  increased  its  tendency  to  swing. 
Plaintiff,  who  was  standing  on  the  cross-bracing  above  the  bucket, 
had  not  been  told  of  this  change,  and  was  struck  in  the  face  by  the 
bucket's  sudden  oscillation  as  it  rose.  The  facts  of  this  accident, 
standing  uncontradicted,  justified  the  jury  in  finding  negligence. 

[2]  Whether  the  defendant  corporation  was  plaintiff's  employer  in 
fact,  instead  of  the  Metropolitan  Bridge  &  Construction  Company, 
was  an  issue  not  to  be  determined  solely  by  the  papers  introduced  by 
the  defense.  The  jury  could  consider  how  plaintiff  had  been  hired, 
the  office  buildings  bearing  defendant's  business  sign,  and  the  initials 
cut  in  the  tools  being  used,  as  bearing  on  defendant's  actual  relation  as 
an  employer.  The  trial  court  rightly  refused  to  set  aside  a  verdict  for 
plaintiff  thus  supported.  McCherry  v.  Snare  &  Triest  Co.,  130  App. 
Div.  241,  114  N.  Y.  Supp.  674;  Id.,  198  N.  Y.  532,  92  N.  E.  1090: 
McKenna  v.  Snare  &  Triest  Co.,  147  App.  Div.  855,  133  N.  Y.  Supp. 
107;  Summo  v.  Snare  &  Triest  Co.,  152  N.  Y.  Supp.  29,  decided 
March  5,  1915. 

[3]  Neither  was  the  notice  of  injury  invalid  because  addressed  to 
three  corporations  besides  the  defendant.  The  city  of  New  York 
owned  this  bridge.  It  contracted  for  its  erection  with  the  Maryland 
Steel  Company.  When  but  six  or  seven  days  were  left  in  which  to 
*give  the  statutory  notice,  plaintiff,  for  greater  caution,  addressed  it 
to  the  Maryland  Steel  Company,  the  Snare  &  Triest  Company,  the 
Metropolitan  Bridge  &  Construction  Company,  and  to  the  city.  It 
stated  a  "claim  against  you  and  each  of  you  for  money  damages  for 
personal  injuries  sustained  by  him  on  April  21,  1908,  while  in  your 
employ  at  the  new  Blackwell's  Island  Bridge  approach,"  etc.  As  tlie 
notice  reached  this  defendant,  who  was  duly  named  therein,  and  has 
now  been  found  by  the  jury  to  be  the  employer  in  fact,  and  was  served 
in  time,  it  should  not  fail  because  of  the  precaution  (which  is  not 
shown  to  have  been  to  mislead)  to  include  others  whom,  at  the  time, 
plaintiff  supposed  the  proofs  might  possibly  connect  with  the  acts  of 
this  superintendent. 

[4]  We  cannot  hold  that  the  verdict  was  excessive,  in  view  of  the 
evidence  of  the  serious  and  lasting  injuries  to  plaintiff's  head,  nose, 
and  eyes,  with  resulting  double  vision,  which  testimony  to  such  physi- 
cal hurts  stands  uncontradicted. 

After  careful  consideration  of  the  other  objections  urged  on  behalf 
of  the  appellant,  we  find  no  sufficient  ground  to  disturb  the  judgment. 

The  judgment  and  order  are  therefore  affirmed  on  the  law  and  on 
tlie  facts,  with  costs. 
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rSuprenie  Court,  Appellate  Term,  First  Department    March  4,  1915.    On  Re- 
hearing, April  27,  1915.) 

1.  Set-Off  and  Counterclaim  ^=:>36 — Debts  Which  can  bb  Set  Off. 

A  tenant,  who  had  possession  of  premises  under  an  agreement  entitling 
him  to  hold  so  long  as  he  paid  rent  in  adrance  on  the  Ist  of  each  month, 
unless  the  landlord  gave  him  notice,  had  funds  on  deposit  in  the  land- 
lord's bank.  The  superintendent  of  banks  in  August  took  possession  of 
the  landlord's  property  and  business  for  the  purpose  of  liquidation.  Held, 
that  rent  falling  due  on  the  1st  of  September  was  not  a  debt  due  from 
the  tenant  which  could  be  set  off  against  his  deposit. 

[Ed.  Note.-— For  other  cases,  see  Set-Off  and  Counterclaim,  Cent.  Dig. 
IS  65-69;   Dec.  Dig.  «=»36.] 

On  Rehearing. 

2.  »Srr-OyF  and  CouNTEEcr^iii  <gr=>36 — Debts  Which  can  be  Set  Off. 

A  tenant  had  funds  on  deposit  in  the  landlord's  bank.  On  August  4th 
the  superintendent  of  banks  took  possession  of  the  landlord's  property 
and  business  for  the  purpose  of  liquidatiOD.  Held,  that  where  the  ten- 
ant occupied  the  premises  on  September  1st  under  an  agreement  made 
prior  to  August  4th,  which  provided  that  the  tenancy  should  be  from 
month  to  month,  rent  payable  in  advance,  the  tenant  could  set  off  the 
rent  for  September,  due  the  1st,  against  his  deposit,  for  both  the  tenant 
and  the  landlord  were  bound  to  give  30  days'  notice. 

[Ed.  Note. — For  other  cases,  see  Set-Off  and  Coimterdaim,  Cent.  Dig.  §§ 
65-69;   Dec  Dig,  C=s>36.] 

1.  Landlord  anp  Tenant  ^=>116 — Month  to  Month — NoincE. 

Where  a  tenancy  is  from  month  to  month,  rent  payable  in  advance,  80 
days*  notice  to  quit  is  necessary ;  but  if  the  tenancy  be  a  merely  monthly 
one,  which  is  to  be  renewed  for  each  month,  no  notice  is  necessary. 

[Ed.  Note. — For  other  cases,  see  Landlord  and  Tenant,  Cent  Dig.  |< 
382-^88.  395-iOO;    Dea  Dig.  <©=5>116.1 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Second  Dis- 
trict. 

Sifmmary  proceedings  to  dispossess  a  tenant  by  Adolf  Mandel 
against  Benny  Koemer.  From  a  final  order  for  defendant  (149  N.  Y. 
Supp.  455),  plaintiflf  appeals.  Reversed,  and  final  order  directed  for 
the  landlord. 

Argued  February  term,  1915,  before  GUY,  PENDLETON,  and 
SHEARN,  JJ. 

Jeremiah  T.  Mahoney,  of  New  York  City  (Warren  C.  Fielding,  of 
New  York  City,  of  counsel),  for  appellant. 

Harry  W.  Newburger,  of  New  York  City  (Lawrence  S.  Green- 
baum,  of  New  York  City,  of  counsel),  for  respondent. 

SHEARN,  J.  The  landlord  instituted  summary  proceedings  against 
the  tenant  for  the  nonpayment  of  rent  for  the  month  of  September, 
1914.    Prior  to  August  4,  1914,  the  landlord  was  engaged  in  the  busi- 

4|s9FQr  oUier  casM  Me  same  topio  A  KST-NUMBBR  in  all  Kty-Numbcrtd  DIcwts  A  tndezM 
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ness  of  private  banker  in  the  city  of  New  York.  On  August  4,  1914, 
the  superintendent  of  banks  of  the  state  of  New  York  took  possession 
of  the  landlord's  property  and  business  for  the  purpose  of  liquidating 
the  same.  On  August  5,  1914,  a  petition  in  involuntary  bankruptcy 
was  filed  against  the  landlord  in  the  United  States  District  Court 
which  proceedings  at  the  time  of  the  trial  were  still  pending ;  no  ad- 
judication in  bai5cruptcy  having  been  made  by  that  court.  The  tenant 
occupied  an  apartment  in  the  premises  of  the  landlord  under  an  oral 
agreement  for  an  indefinite  time;  the  agreement  providing  that  the 
monthly  rental  of  $12  should  be  due  and  payable  on  the  1st  day  of 
each  and  every  month  in  advance.  The  tenant  was  a  depositor  in  the 
private  bank  of  the  landlord,  and  at  the  clo§ing  of  the  bank,  August 
4,  1914,  had  on  deposit  to  his  credit  $490.  Instead  of  payiiw;  the  rent 
for  the  month  of  September,  which  was  due  and  payable  September 
1st,  the  tenant  demanded  that  the  rent  be  set  off  against  his  deposit, 
which  was  refused  by  the  superintendent  of  banks  on  behalf  of  the 
landlord,  whereupon  these  dispossess  proceedings  were  instituted. 

[  1  ]  Both  sides  concede  that  the  right  to  the  set-off  must  be  determin- 
ed as  of  the  time  when  the  superintendent  of  banks  took  possession  of 
the  landlord's  bank,  which  was  August  4,  1914.  The  issue,  then,  is 
whether  on  that  date  there  were  mutual  debts  between  the  estate  of 
the  bankrupt  landlord  and  the  tenant.  There  being  no  dispute  that  the 
deposit  was  a  debt  of  the  bankrupt  to  the  tenant,  the  question  is  mere- 
ly whether  the  rent  falling  due  under  the  monthly  tenancy  on  Septem- 
ber 1,  1914,  was  a  debt  on  August  4,  1914.  Clearly  it  was  not.  This  is 
not  a  case  of  a  claim  maturing  after  bankruptcy,  based  upon  an  obli- 
gation antedating  bankruptcy,  as,  for  example,  would  be  the  case  if  the 
tenancy  had  been  created  by  a  lease  for  a  definite  period.  Here  the 
agreement  was,  in  substance,  merely  that  the  tenant,  as  long  as  he  paid 
$12  a  month  in  advance  on  the  1st  of  each  month,  could  occupy  the 
premises  until  the  plaintiff  gave  him  notice  to  the  contrary.  Hunger- 
ford  V.  Wagoner,  S  App.  Div.  590,  592,  39  N.  Y.  Supp.  369.  On  Au- 
gust 4,  1914,  there  was  no  obligation  upon  the  tenant  to  continue  to  oc- 
cupy tfie  premises,  and,  of  course,  there  was  no  obligation  to  pay  un- 
less he  continued  to  occupy.  Without  an  obligation  on  the  part  of 
the  tenant  there  could  be  no  debt.  The  obligation  to  pay  the  Sep- 
tember rent  came  into  existence  on  September  1,  1914,  and  not  be- 
fore. There  was,  therefore,  no  mutuality  of  debts  on  August  4,  1914, 
and  the  essential  element  warranting  a  set-off  was  lacking. 

The  final  order  should  be  reversed,  with  costs,  and  a  final  order  di- 
rected for  the  landlord  against  the  defendant,  with  costs.    All  concur. 

On  Rehearing. 
The  landlord  instituted  summary  proceedings  against  the  tenant  for 
the  nonpayment  of  rent  for  the  month  of  September,  1914.  Prior  to 
August  4,  1914,  the  landlord  was  engaged  in  the  business  of  private 
banker  in  the  city  of  New  York.  On  August  4,  1914,  the  superintend- 
ent of  banks  of  the  state  of  New  York  took  possession  of  the  land- 
lord's property  and  business  for  the  purpose  of  liquidating  the  same. 
On  August  5,  1914,  a  petition  in  involuntary  bankruptcy  was  filed 
against  the  landlord  in  the  United  States  District  Court,  which  pro- 
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ceedings  at  the  time  of  the  trial  were  still  pending,  no  adjudication 
in  bankruptcy  having  been  made  by  that  court. 

[2,  3]  The  tenant  occupied  an  apartment  in  the  premises  of  the  land- 
lord under  an  oral  agreement,  the  terms  of  which  must  be  spelled  out 
of  the  following  allegations  in  the  agreed  statement  of  facts: 

"That  Benny  Koerner,  the  tenant  herein,  occnpied  an  apartment  in  said 
premises  at  an  agreed  rental  of  $12  per  month,  which  said  sum  was  due  and 
payable  for  the  month  of  September,  on  the  1st  day  of  September,  1914.  That 
It  was  agreed  between  the  landlord  and  the  tenant  that  the  said  monthly 
rental  of  $12  shall  be  due  and  payable  the  1st  day  of  each  and  every  mopth 
in  advance,  and  said  sum  of  $12,  the  rental  of  the  premises  for  the  mouth  of 
September  was  due  and  payable  on  the  1st  day  of  September,  1914,  which 
sum  the  tenant  admits  is  due  the  landlord  under  said  agreement" 

The  tenant  was  a  depositor  in  the  private  bank  of  the  landlord,  and 
at  the  closing  of  the  bank,  August  4,  1914,  had  on  deposit  to  his  credit 
$490.  Instead  of  paying  the  rent  for  the  month  of  September,  which 
was  due  and  payable  September  1st,  the  tenant  demanded  that  the  rent 
be  set  off  against  his  deposit,  which  was  refused  by  the  superintendent 
of  banks,  on  behalf  of  the  landlord,  whereupon  these  dispossess  pro- 
ceedings were  instituted. 

Both  sides  concede  that  the  right  to  the  set-off  must  be  determined 
as  of  the  time  when  the  superintendent  of  banks  took  possession  of 
the  landlord's  bank,  which  was  August  4,  1914.  The  issue,  then,  is 
whether  on  that  date  there  were  mutual  debts  between  the  estate  of 
the  bankrupt  landlord  and  the  tenant.  There  being  no  dispute  that  the 
deposit  was  a  debt  of  the  bankrupt  to  the  tenant,  the  question  is  mere- 
ly whether  the  rent  that  fell  due  on  September  1,  1914,  was  a  debt  on 
August  4,  1914.  The  rent  accruing  September  1,  1914,  could  not  have 
been  a  debt  on  August  4,  1914,  unless  the  tenancy  was  under  an  ante- 
cedent agreement  for  a  term  other  than  that  of  a  monthly  hiring.  For 
example,  if  the  tenancy  had  been  under  an  agreement  made  prior  to 
August  4,  1914,  for  a  fixed  term,  or  even  from  month  to  month,  the 
situation  would  present  a  case  of  a  claim  maturing  after  bankruptcy, 
based  upon  an  obligation  antedating  bankruptcy,  and  thus  warrant  a 
set-off.  Although  the  decision  turns  entirely  upon  the  terms  of  the 
hiring,  and  although  this  case  is  said  to  be  in  the  nature  of  a  test  and 
of  general  importance,  for  some  inexplicable  reason  neither  side  de- 
voted any  consideration  to  this  question  in  the  briefs  originally  sub- 
mitted. 

It  is  now  urged  by  the  respondent  that  it  is  clear  from  the  agreed 
statement  of  facts  that  the  tenancy  was  from  month  to  month  under 
an  antecedent  agreement,  and  therefore  that  the  set-off  should  be  al- 
lowed. Respondent's  conclusion  would  be  entirely  sound  if  the  prem- 
ises were  due.  Where  there  is  a  tenancy  from  month  to  month,  the 
landlord  must  give  the  tenant  30  days'  notice  to  quit,  and  the  mutual 
obligation  rests  on  the  tenant  to  give  the  same  notice  to  the  landlord. 
So  that,  if  the  tenant  occupied  the  premises  on  September  1st  under  an 
agreement  made  prior  to  August  4th,  which  provided  that  the  ten- 
ancy should  be  from  month  to  month,  rent  payable  in  advance  on  the 
1st  day  of  each  month,  the  tenant  would  on  August  1st  be  under  an  ob- 
ligation, then  existing,  to  pay  the  September  rent,  whether  he  occu- 
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pied  the  premises  or  not.  On  the  other  hand,  if  the  tenancy  were  a 
monthly  one,  it  would  have  to  be  renewed  monthly,  and  to  terminate 
the  tenancy  no  notice  would  be  necessary,  and,  consequently,  the  ob- 
ligation to  pay  the  September  rent  would  spring  into  existence  on  Sep- 
tember 1st,  and  not  before. 

Although  there  is  a  so-called  agreed  statement  of  facts,  and  al- 
though the  controversy  turns  entirely  upon  the  tenancy,  the  opposing 
counsel  totally  disagree  as  to  the  tenancy.  Counsel  for  the  appellant 
rejects  the  claim  that  the  tenancy  was  shown  to  be  from  month  to 
month.  While  the  opinion  of  the  court  below  refers  to  another  and 
prior  proceeding  involving  the  rental  for  August,  1914,  there  is  noth- 
ing before  this  court  alleging,  or  even  indicating,  any  occupation  or 
agreement  prior  to  September.  The  statement  of  facts  merely  alleges 
the  occupation  of  the  premises  in  September  at  an  agreed  rental  of 
$12  per  month,  due  and  payable  for  the  month  of  September  on  the 
1st  day  of  September,  1914.    True,  it  is  also  alleged  that : 

"It  was  agreed  between  the  landlord  and  the  tenant  that  the  said  monthly 
rental  of  $12  shall  be  due  and  payable  on  the  1st  day  of  each  and  every 
month  in  advance." 

But  it  is  not  alleged  that  the  agreement  was  made  prior  to  Ai^st 
4th,  or  that  the  tenant  occupied  the  premises  in  August  pursuant  to 
such  an  agreement.  On  the  face  of  the  statement  of  facts  it  appears 
that  the  tenant  hired  the  premises  for  the  month  of  September,  and 
from  month  to  month  thereafter.  Such  a  hiring  is  a  monthly  one. 
People  ex  rel.  Aldhouse  v.  Goelet  (General  Term,  First  Department) 
14  Abb.  Prac.  (N.  S.)  130.  "A  renting  of  premises  by  the  month,  and 
which  is  to  be  from  month  to  month,  can  bear  but  one  interpretation, 
viz.,  that,  to  be  continued,  it  must  be  renewed  monthly,  and  to  termi- 
nate the  tenancy  no  notice  is  necessary."  McAdam  on  Landlord  & 
Tenant  (4th  Ed.)  §  179,  p.  672. 

Upon  the  agreed  statement  of  facts  submitted,  concerning  which 
counsel  so  radically  disagree,  it  is  impossible  to  spell  out  any  obliga- 
tion on  the  part  of  the  tenant  existing  on  August  4,  1914,  to  pay  the 
rent  that  accrued  on  September  1,  1914.  While  the  tenant  fails  in 
this  proceeding,  upon  the  statement  of  facts  presented,  the  legal  ques- 
tion, of  importance  to  2^11  depositors  who  were  tenants  of  Mandel,  is 
decided,  so  far  as  may  be  done  herein,  in  favor  of  the  contentions 
made  in  behalf  of  the  depositors,  to  wit :  Tenants  of  Mandel,  who  oc- 
cupied the  premises  on  August  4th  pursuant  to  antecedent  agreements, 
either  for  a  fixed  term  or  from  month  to  month,  as  distinguished  from 
a  mere  monthly  hiring,  are  entitled  to  set  off  their  deposits,  pro  tanto, 
against  rent  subsequently  accruing,  until  the  termination  of  the  tenancy 
by  30  days'  notice. 

The  decision  heretofore  rendered  is  adhered  to,  and  the  final  order 
appealed  from  reversed,  with  costs,  but  without  costs  upon  reargu- 
ment,  and  a  final  order  is  directed  to  issue  in  favor  of  the  landlord 
against  the  tenant,  with  costs  in  the  court  below.    All  concur. 
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SCHANZ  V.  SOTSCHECK  et  al.    (No.  6774.) 
(Supreme  Court,  Appellate  Division,  First  Department.     April  9,  1915.) 

L  Usury  €=r»34 — ^Mortgage— Execution  at  Discount. 

Where  a  mortgage  is  executed  directly  to  the  lender  of  the  money,  he 
taking  the  same  at  a  discount  greater  than  the  legal  rate  of  Interest,  the 
transaction  is  usury. 

[Ed.  Note.— For  other  cases,  see  Usury,  C^ent  Dig.  f|  83*89;  Dec.  Dig. 

2.  UsuBT    ^=»128 — Estoppel    to     Claim— Mortgage— Saub    at    Discount 
Thbough  Dummy. 

Where  plaintiff  bought  a  second  mortgage  at  a  discount  of  10  per  cent 
which  had  been  executed  to  a  dummy,  who  immediately  assigned  to  him, 
such  plaintiff,  knowing  or  being  chargeable  with  knowledge  that  the  mort* 
gage  had  no  bona  fide  inception  until  assigned  to  him,  could  not  invoke 
the  doctrine  of  estoppel  to  enforce  the  mortgage,  the  transaction  being 
usurious. 

[Ed.  Note.— For  other  cases,  see  Usury,  Cent.  Dig.  ||  880-383;  Dec. 
Dig.  <8=5»128.] 

8.  Principal  and  Agent  ^==>115 — Agent  to  Sell  Mortgage— AuTHORrrr— 
Repeesentation& 

One  authorized  by  a  mortgagor  to  sell  a  bond  and  mortgage  has  im- 
plied authority  to  represent  that  they  are  valid  and  enforceable,  tlius 
estopping  the  mortgagor  from  contending  the  contrary. 

[Ed.  Note.— For  other  cases,  see  Principal  and  Agent,  Cent  Dig.  U 
839-343 ;    Dea  Dig.  tg=>115.] 

4.  Principal  and  Agent  ^=»119— Agent  to  Sell  Mortgage— Estoppel  Cer- 

tifigatk 

In  an  action  to  foreclose  a  mortgage  which  had  been  sold  to  plaintiff 
at  a  discount,  having  been  executed  to  a  dummy  mortgagee  merely  to 
validate  such  sale  as  against  the  usury  statute,  an  estoppel  certificate  ex- 
ecuted by  the  mortgagor  presumptively  showed  the  authority  of  the  agent, 
who  had  negotiated  the  sale  to  the  plaintiff,  or  else  showed  ratification, 
since  it  proved  that  the  mortgagor  knew  that  his  agent  had  negotiated 
such  sale. 

[Ed.  Note. — For  other  cases,  see  Principal  and  Agent,  Cent.  Dig.  §{  391- 
401 ;  Dec.  Dig.  «®=>119.] 

5.  Principal  and  Agent  <$=>8 — ^Appointment— Principal's  Liability  for 

Acts  op  Agent— Imputation  op  Knowledge. 

In  negotiations  attending  the  sale  of  a  mortgage  at  a  discount,  executed 
to  a  dummy  mortgagee  to  avoid  the  usury  law,  an  attorney,  employed  by 
the  mortgagor  and  his  agents  alone,  did  not  represent  the  buyer,  so  as 
to  charge  the  latter  either  with  his  acts  or  his  knowledge. 

[Ed.  Note.— For  other  cases,  see  Principal  and  Agent,  Cent  Dig.  §S  16, 
18;    Dec.  Dig.  <©=58.] 

6i  Principal  and  Agent  ^=»178 — Agent  to  Sell  Mortgage— Authority  to 
Receive  Consideration— Effect. 

On  sale  of  a  mortgage  at  a  discount,  executed  to  a  dummy  mortgagee 
to  avoid  the  usury  law,  where  the  agent  of  the  mortgagor  had  full  au- 
thority to  represent  him  in  consummating  the  sale,  he  had  authority  to 
receive  the  consideration  from  the  buyer,  so  that  the  fact  of  his  having 
done  so  did  not  render  him  the  agent  of  the  buyer,  so  as  to  charge  the 
buyer  with  his  knowledge  of  the  real  nature  of  the  transaction,  and 
thereby  invalidate  the  mortgage  for  usury. 

[Ed.  Note.— For  other  cases,  see  Principal  and  Agent,  Cent.  Dig.  §§  080- 
684;    I>ec.  Dig.  <g5=>178.1 
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7.  Usury  ^s>34 — ^Mortoaob— Sale  at  Discount. 

Where  a  mortgage  is  executed  to  a  bona  fide  mortgagee,  It  may  there- 
after he  assigned,  or  sold  at  any  discount  the  parties  may  agree  upon, 
without  violating  the  usury  law,  which  operates  only  on  the  contract  by 
which  the  instrument  had  its  inception. 

[Ed.  Note.— For  other  cases,  see  Usury,  Cent  Dig.  §{  83-89;  Dec.  Dig. 

8.  Usury  ^==>128 — Mortoaqb— Sale  at  Discount—Reauty  of  iNCSPTioir  of 

Instrument. 

For  a  mortgage  to  be  valid  against  a  subsequent  sale  of  the  security 
at  a  discount,  the  original  execution  must  have  been  in  furtherance  of  a 
bona  flde  contract  between  mortgagor  and  mortgagee,  whereby  the  se- 
curity was  to  be  enforceable  in  the  mortgagee's  hands,  although  the  bona 
fides  of  the  transaction  is  not  disproved  by  the  fact  that  it  was  under- 
stood before  execution  that  the  bond  and  mortgage  were  to  be  at  once 
assigned  after  execution  by  the  mortgagee. 

[Ed.  Note. — ^For  other  cases,  see  Usury,  Cent  Dig.  SS  380-383;  Dec. 
Dig.  <S=>128.] 

9.  Usury  ^s>128— Mortoaok— Sale  at  Discount— Knowledge  op  Buyer. 

Where  a  mortgage  is  executed  to  a  mere  dummy  to  pass  title  to  a  buyer 
at  a  discount,  rendering  the  transaction  illegal  as  effecting  a  usurious 
loan,  the  bona  fide  belief  of  the  buyer  that  he  was  buying  the  security 
cannot  serve  to  validate  the  mortgage  as  such. 

[Ed.  Note.— For  other  cases,  see  Usury,  Cent  Dig.  K  380-383;  Dec. 
•   Dig.  <8=»128.] 

10.  Usury  ^==>98— Mortoaoe--Salb  at  Disoouwt—Eecovery  of  Buyer. 

Where  plaintiff  told  a  mortgagor's  agent  that  he  would  buy  a  second 
mortgage,  and  the  agent,  under  an  attorney's  instructions,  caused  such 
mortgage  to  be  executed  to  his  stenographer,  and  by  her  assigned  to 
plaintiff  in  consideration  of  the  sum  paid  for  the  mortgagor's  benefit  to 
discharge  another  mortgage  on  the  premises,  such  sum  being  less  than 
the  amount  of  the  mortgage,  and  the  stenographer  acting  as  a  dummy 
only,  the  transaction  was  a  loan  of  money  at  usurious  interest,  since  the 
discount  exceeded  the  legal  rate,  and  in  the  hands  of  the  purchaser  the 
security  was  enforceable  only  to  the  extent  of  the  consideration  paid. 

[Ed.  Note. — For  other  cases,  see  Usury,  Cent  Dig.  H  205-213;  Dec. 
Dig.  €=»98.] 

11.  Usury  €=s>128 — Mortgaoe— Sale  at  Discount— Recovery  of  Buyer. 

The  buyer  of  a  mortgage,  for  which  the  mortgagee  did  not  pay  full  con- 
consideration,  so  that  the  instrument  secured  a  usurious  loan,  can  en- 
force such  security  against  the  mortgagor  only  on  the  theory  of  estc^peh 
and  to  the  extent  of  the  consideration  paid,  even  though  he  purchased 
without  knowledge  of  the  facts. 

[Ed.  Note.— For  other  cases,  see  Usury,  Cent  Dig.  §§  380-383;  Dec 
Dig.  <8=5»128.] 

12.  Dower  ^s»29 — "Inchoate  Right  of  Dower"— NATURB^— Effect. 

A  wife's  "inchoate  right  of  dower"  is  not  an  estate  or  interest  in  land, 
but  a  mere  contingent  claim,  arising,  not  out  of  contract  but  as  an  insti- 
tution of  law,  which  cannot  be  transferred  by  grant  but  is  susceptible 
during  its  inchoate  state  only  of  extinguishment  by  the  act  of  the  wife 
in  Joining  with  her  husband  in  the  execution  of  a  deed  to  his  land. 

[Ed.  Note. — ^For  other  cases,  see  Dower,  Cent.  Dig.  §  81;  Dec.  Dig. 
^==>29. 

For  other  definitions,  see  Words  and  Phrases,  First  and  Second  Series, 
Inchoate  Right  of  Dower.] 

13.  Dower  ^=»53 — Inchoate  Right— Relbask— Revival. 

Where  a  wife  Joined  with  her  husband  in  the  execution  of  a  mortgage 
to  a  dummy  mortgagee,  which  was  to  be  immediately  assigned  to  a  buyer 
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at  a  dlacotnt  which  rendered  the  transaction  a  usurioas  loan,  and  where 
such  mortgage  was  held  to  be  enforceable  in  the  hands  of  such  buyer  to 
the  extent  of  the  consideration  paid  by  him,  either  by  way  of  estoppel,  or 
by  subrogation  to  the  rights  of  a  prior  incumbrancer,  whom  his  payment 
bad  been  used  to  satisfy,  the  wife's  inchoate  right  of  dower  extinguished 
by  her  release  was  not  revived,  since  such  revival  can  be  effected  only 
by  a  complete  annulment  or  cancellation  of  the  husband's  mortgage  in 
which  she  joined. 

[Ed.  Note. — For  other  cases,  see  Dower,  Cent  Dig.  §§  108-110;    Dec. 
TMg.  €=5>53.] 

14.    SUBBOOATION  ^=S>23 — MORTGAGE— PAYMENT  OF  PBIOB  INCUKBBANCB. 

Where  a  mortgage  was  executed  to  a  dummy  mortgagee,  and  immedi- 
ately assigned  by  her  to  plaintiff,  who  bought  at  a  discount  greater  than 
the  legal  rate  of  interest,  paying  the  price  to  the  mortgagor,  it  being  used 
to  discharge  a  prior  Incumbrance,  and  where  such  plaintiff  was  Ignorant 
of  the  facts,  and  had  no  intention  to  make  a  usurious  loan,  although  the 
mortgage  in  his  hands  was  not  enforceable  against  the  mortgagor  under 
.the  usury  statute,  nevertheless  he  was  entitled  to  be  subrogated  to  the 
rights  of  the  holder  of  the  prior  incumbrance,  wtdch  his  money  had  gone 
to  discharge,  since,  where  an  invalid  and  defective  mortgage  is  given  to 
secure  an  advancement  of  money  made  to  pay  off  a  prior  incumbrance,  the 
lender  will  be  subrogated  to  the  Hen  of  the  incumbrance  discharged ;  mere 
constructive  notice  of  the  invalidity  of  his  security,  based  upon  a  pre- 
sumption of  knowledge  of  the  law,  or  upon  the  recording  acts,  not  being 
sufficient  to  defeat  the  right,  in  the  absence  of  actual  knowledge. 

[Ed.  Note. — For  other  cases,  see  Subrogation,  Cent  Dig.  |§  60-66;  Dec. 
Dig.  «8=»23.] 

Laughlin,  J.,  dissenting  in  part 

Appeal  from  Special  Term,  New  York  County. 

Action  by  Joseph  Schanz  against  Carl  Sotscheck  and  others.  From 
a  judgment  (86  Misc.  Rep.  12 i,  149  N.  Y.  Supp.  145)  in  favor  of 
plaintiff  against  Carl  Sotscheck  only,  Carl  Sotscheck  and  plaintiff  ap- 
peal.   Modified  and  affirmed. 

Argued  before  INGRAHAM,  P.  J.,  and  McLAUGHUN,  LAUGH- 
LIN, DOWLING,  and  HOTCHKISS,  JJ. 

William  F.  Goldbeck,  of  New  York  City,  for  plaintiff. 

Henry  B.  Twombly,  of  New  York  City,  for  defendants  Sotscheck. 

LAUGHLIN,  J.  This  is  an  action  for  the  foreclosure  of  a  mort- 
gage executed  by  the  defendants  Carl  Sotscheck  and  Julia  A.  Sotscheck, 
his  wife,  on  premises  owned  by  him,  to  one  Sarah  E.  Sinnigar,  and 
delivered  to  her  on  the  15th  day  of  February,  1911,  as  collateral  secu- 
rity for  the  payment  of  $12,000,  evidenced  by  their  bond  executed  con- 
currently therewith.  The  bond  and  mortgage  were,  in  fact,  executed 
for  the  purpose  of  having  them  assigned  to  5ie  plaintiff ;  but  that  was 
unknown  to  him.  Concurrently  with  their  execution  and  delivery  to 
the  mortgagees,  or  within  an  hour  or  two  thereafter,  she  assigned  the 
mortgage  to  the  plaintiff ;  but  a  corrected  assignment  executed  by  her 
next  day  was  substituted  therefor  and  placed  on  record. 

The  mortgagors  defended  on  the  ground  that  the  bond  and  mortgage 
were  void  for  usury,  and  they  counterclaimed  for  the  cancellation 
thereof.  On  a  former  trial,  the  defense  and  counterclaim  as  pleaded 
were  held  to  be  insufficient;  but  this  court  reversed  the  judgment  of 
foreclosure  then  entered,  and  held  that  the  facts  pleaded,  if  proved, 
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would  constitute  a  good  defense  and  counterclaim.  Schanz  v.  Sot- 
scheck,  160  App.  Div.  798,  145  N.  Y.  Supp.  778.  On  the  second  trial 
the  court  held  that  the  bond  and  mortgage  had  their  inception  in  the  pur- 
chase thereof  by  the  plaintiff  at  a  usurious  discount,  and  therefore  were 
void,  but  that  Carl  Sotscheck,  who  will  be  referred  to  as  the  mortgagor, 
was  estopped  from  asserting  their  invalidity  for  usury,  and  consequent- 
ly the  plaintiff  was  entitled  to  maintain  the  action  for  the  foreclosure 
thereof  against  his  interest  in  the  premises  to  the  extent  of  the  consid- 
eration paid  by  plaintiff  for  the  bond  and  mortgage,  and  to  a  judgment 
against  the  mortgagor  for  any  deficiency,  but  that  the  wife  of  the  mort- 
gagor was  not  so  estopped,  and  that  as  to  her  the  bond  and  mortage 
were  void,  and  she  was  entitled  to  judgment  accordingly,  and  adjudg- 
ing that  the  sale  will  be  subject  to  her  inchoate  right  of  dower,  and  dis- 
missing the  complaint  as  against  her. 

The  plaintiff  appeals  from  the  judgment  in  so  far  as  the  mortgage 
is  declared  void,  and  limits  his  recovery  to  the  consideration  paid,  and 
dismisses  the  complaint  as  to  the  wife  of  the  mortgagor,  with  costs, 
and  decrees  that  the  sale  shall  be  subject  to  her  contingent  right  of 
dower ;  and  the  mortgagor  appeals  from  the  judgment  in  so  far  as  it 
decrees  that  he  is  estopped  to  plead  usury  and  that  the  bond  and  mort- 
gage are  enforceable  against  him. 

There  were  two  mortgages  on  the  premises — ^a  first  for  $35,000, 
and  a'second  for  $10,000.  The  second  mortgage  was  overdue,  and  the 
owner  thereof  was  threatening  foreclosure.  The  mortgagor  was  un- 
able to  pay  the  mortgage  debt,  and  had  been  endeavoring  to  obtain  a 
further  loan  on  the  premises  for  that  purpose.  The  attorney  repre- 
senting the  owner  of  the  second  mortgage  drew  this  to  the  attention 
of  one  Zittel,  a  real  estate  broker.  Zittel  called  on  the  mortgagor  and 
was  employed  to  endeavor  to  obtain  a  loan  on  the  security  of  the  prem- 
ises, but  within  a  few  days  thereafter  reported  his  inability  to  do  so. 
and  expressed  the  opinion  that  he  might  be  able  to  sell  a  second  mort- 
gage on  the  premises  at  a  discount  of  10  per  cent.  The  mortgagor  sug- 
gested that  a  second  mortgage  be  executed  for  $15,000;  but  Zittel  said 
that  one  for  that  amount  could  not  be  negotiated.  It  was  finally  agreed 
that  a  second  mortgage  for  $12,000  be  placed  on  the  premises,  and  the 
mortgagor  authorized  Zittel  to  sell  it  at  a  discount  of  10  per  cent.,  and 
agreed  to  pay  his  commissions  and  expenses,  including  the  mortgage  tax 
and  "lawyer's  fees,"  which  Zittel  stated  to  him  would  aggregate  about 
$600. 

The  plaintiff  was  a  merchant  tailor.  Zittel  who  was  one  of  his  cus- 
tomers, while  at  plaintiff's  shop  ordering  a  suit  of  clothes,  opened  the 
negotiations,  which  are  now  the  subject  of  review,  by  asking  if  he 
would  be  interested  in  buying  a  second  mortgage.  Plaintiff  manifested 
an  interest,  and  was  informed  with  respect  to  the  location  of  the  prop- 
erty, the  owner,  and  that  the  mortgage  was,  or  was  to  be,  subject  to  a 
first  mortgage  for  $35,000.  Nothing  was  said  as  to  who  the  mortgagee 
was;  but  it  is  claimed  by  counsel  for  the  mortgagor  that  the  plaintiff 
must  have  understood,  from  what  Zittel  stated  to  him,  that  the  mort- 
gage was  not  then  in  existence.  It  is  true  that  Zittel,  during  the 
interview,  used  expressions  indicating  that  the  mortgage  was  to  be 
given ;  but  he  also  referred  to  the  mortgage  as  an  existing  instrument. 
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and  the  conversation  as  a  whole  does  not  indicate  that  either  of  them 
spoke  with  any  degree  of  accuracy  in  the  use  or  tense  of  the  words  em- 
ployed. Therefore  I  think  it  is  fairly  to  be  inferred  that  the  plaintiff 
was  led  to  believe  that  the  mortgage  was  in  existence,  for  the  broker 
was  endeavoring,  not  to  procure  from  him  a  loan,  but  to  sell  a  second 
mortgage  to  him ;  but,  if  he  understood  that  the  mortgage  was  still  to 
be  executed,  it  might  well  be  that  he  supposed  that  the  mortgagor  was 
to  execute  a  valid  mortgage  to  the  broker,  or  to  some  one  else,  and 
that  the  mortgagee  to  be,  as  a  condition  of  taking  it,  was  desirous  of 
negotiating  a  sale  thereof  which  would  have  been  perfectly  lawful. 

The  plaintiff  viewed  the  premises,  and  subsequently  agreed  to  buy 
the  mortgage,  and  on  the  14th  day  of  February,  1911,  delivered  to 
Zittel  a  check  for  $10,800,  payable  to  the  order  of  Zittel's  firm,  for  the 
purchase  price  of  the  bond  and  mortgage,  and  Zittel  promised  to  bring 
the  bond  and  mortgage  to  him.  There  was  nothing  said  between  Zit- 
tel and  the  plaintiff  about  the  examination  of  the  title,  the  preparation 
of  the  papers,  the  insuring  of  the  building  or  the  title,  or  the  employ- 
ment of  an  attorney.  The  plaintiff  relied  upon  his  view  of  the  prem- 
ises on  the  question  whether  the  property  was  adequate  security,  and 
upon  express  representations  made  by  Zittel  that  he  was  to  receive  a 
"first-class,"  "perfectly  good,"  mortgage.  There  was  nothing  in  the  ne- 
gotiations to  indicate  to  the  plaintiff  that  anything  was  required  to  be 
done,  other  than  the  payment  of  the  money  and  the  delivery  of  the 
bond  and  mortgage,  with  an  assignment  thereof,  if  that  were  re- 
quired. It  is  true  that  the  plaintiff  says  that  he  relied  on  Zittel  to  bring 
bring  the  papers  to  him  as  the  latter  promised ;  and  when  asked  wheth- 
er he  told  Zittel  to  do  anything  for  him,  he  answered  in  the  negative 
and  was  then  asked,  "Q.  Did  you  ever  ask  him  to  look  out  for  your 
interests?"  and  replied,  "Mr.  Frank  Zittel  looked  out  for  my  inter- 
ests," and  that  he  did  not  have  an  attorney. 

The  fair  inference  from  this  testimony  is  that  the  plaintiff  had 
confidence  in  Zittel,  and  relied  upon  the  promise  that  he  would  re- 
ceive a  good,  first-class  mortgage;  but  it  does  not  show  that  he  em- 
ployed Zittel  as  his  agent,  or  conferred  any  authority  upon  him  to  em- 
ploy others  for  him.  The  bond  and  mortgage  had  not  been  executed 
when  the  plaintiff  delivered  the  check  to  Zittel.  They  were  dated  that 
day,  however,  and  executed  the  next  day.  The  interest,  which  was 
payable  semiannually  at  the  expiration  of  each  six  months,  was  paid  by 
the  mortgagor  until  February  IS,  1913,  when  the  principal  became  due, 
and  he  then  defaulted  in  the  payment  of  both  interest  and  principal. 
No  question  with  respect  to  the  validity  of  the  bond  and  mortgage 
was  raised,  and  no  thought  of  usury  entered  the  mind  of  the  mortgagor, 
according  to  his  testimony,  until  the  plaintiff,  after  having  had  the 
premises  appraised,  refused  an  application  for  an  extension  of  the  time 
of  payment  and  commenced  this  action.  The  first  plaintiff  knew  or 
heard  of  the  claim  of  usury  was  when  the  answer  interposing  it  as  a 
defense  was  served. 

Zittel,  without  authority  from  and  without  consulting  the  plaintiff, 
but  on  his  own  responsibility,  and  doubtless  with  a  view  to  delivering 
to  the  plaintiff  a  valid  bond  and  mortgage  as  he  had  agreed,  and  acting 
for  himself  to  earn  a  conmiission  and  under  his  employment  by  the 
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mortgagor,  who  had  agreed  to  pay  all  the  expenses,  including  the 
"lawyer's  fees/'  employed  one  Day,  an  attorney  who  was  associated 
with  the  attorney  who  had  charge  of  the  second  mortgage  which  was 
to  be  paid  off,  to  arrange  the  legal  details  "to  create,"  as  he  expressed 
it,  a  legal  second  mortgage  for  $12,000,  which  he  said  he  informed  the 
attorney  he  had  made  an  agreement  with  the  mortgagor  "to  sell"  to 
the  plaintiff  at  a  discount  of  10  per  centum.  Day,  who  considered  thai 
Zittel  was  his  client,  thereupon  employed  the  Lawyers'  Title  Company 
to  examine  the  title,  with  a  view  to  insuring  it  for  plaintiff's  benefit, 
and  drew  the  bond  and  mortgage  running  to  Miss  Siunigar,  who  was  a 
stenographer  in  his  office,  whom  he  selected  for  that  purpose  without 
further  authority  from  or  consultation  with  any  one,  as  mortgagee  and 
obligee.  The  closing  was  at  Day's  office,  and  there  were  present  the  at- 
torney representing  the  owner  of  the  mortgage  that  was  to  be  paid 
off,  a  representative  of  the  Title  Company,  Zittel,  the  mortgagor,  and 
another  attorney  representing  him.  The  plaintiff  was  not  present,  and 
had  not  authorized  any  one  to  represent  him,  and  had  no  notice  or 
knowledge  of  what  took  place,  or  of  the  steps  previously  taken,  and 
knew  none  of  the  parties,  other  than  Zittel. 

An  estoppel  certificate  had  been  prepared  by  Day,  and  he  requested 
the  mortgagor  to  execute  it,  and  on  its  being  executed  and  redelivered 
to  him  he  delivered  it  to  the  representative  of  the  Title  Company,  who 
retained  it.  The  estoppel  certificate  described  the  mortgage  and  re- 
cited that  it  was  about  to  be  assigned  by  the  mortgagee  to  the  plaintiff, 
and  that,  in  order  "to  enable  said  assignment  to  be  made"  by  her,  the 
mortgagor  certified  "that  said  mortgage  is  a  valid  lien  on  said  prem- 
ises for  the  full  amount  of  principal  and  interest  now  owing  thereon, 
namely,  twelve  thousand  ($12,000)  dollars,  and  interest  thereon"  from 
date,  "and  that  there  are  no  defenses  or  offsets  to  said  mortgage,  or  to 
the  bond  secured  thereby,  and  that  all  the  other  provisions  of  said 
bond  and  mortgage  are  in  force  and  effect."  The  attorney  for  the 
mortg^agor  delivered  an  executed  bond  and  mortgage  to  Day,  who,  aft- 
er examining  them,  passed  them  over  to  the  representative  of  the  Ti- 
tle Company,  and  the  mortgage  was  recorded  that  day.  Zittel,  who  had 
deposited  plaintiff's  check  for  $10,800  to  the  credit  of  his  firm,  there- 
upon produced  two  certified  checks  of  his  firm  to  their  own  order,  one 
for  $10,000,  and  the  other  for  $2,000,  and  indorsed  them  to  the  order 
of  the  mortgagee,  and  delivered  them  to  Day,  who  took  them  to  the 
mortgagee,  who  was  in  an  adjoining  room,  and  she  indorsed  them 
over  to  the  mortgagor,  who  indorsed  the  check  for  $10,000  and  deliv- 
ered it  in  payment  of  the  second  mortgage^  and  indorsed  the  other  check 
to  the  order  of  Zittel's  firm,  and  received  their  check  for  $200,  which 
he  delivered  in  part  payment  of  the  interest  on  the  second  mortgage 
that  was  being  paid  off. 

Thus  the  mortgagor  received  and  retained  to  his  own  use  $10,200, 
which  is  the  amount  he  was  to  receive  according  to  the  arrangement 
between  him  and  Zittel.  Title  and  fire  insurance  policies,  payable  to 
plaintiff  as  mortgagee,  were  issued  on  the  same  day.  Zittel  took  the 
bond  to  the  plaintiff's  store  and  left  it  with  his  bookkeeper,  and  subse- 
quently took  the  mortgage  and  assignment  and  title  insurance  policy  and 
left  them  with  the  boSckeeper.     This,  however,  was  in  the  absence 
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of  the  plaintiff,  who  testified  that  he  did  not  examine  any  of  the  papers. 
Of  the  net  amount  of  $600  received  by  Zittel's  firm,  they  paid  Day 
$268.50,  and  retained  the  balance  of  $331.50  for  their  services.  As  al- 
ready stated,  the  assignment  of  the  mortgage  was  executed  and  de- 
livered at  the  same  time,  or  an  hour  or  two  thereafter,  and  a  corrected 
assigriment  was  substituted  therefor  the  next  day,  on  the  suggestion  of 
the  Title  Company  that  the  street  number  of  the  house  on  the  premises 
should  be  inserted. 

The  answer  charged,  in  effect,  a  usurious  agreement  exacted  of  the 
mortgagor  and  his  wife  by  the  brokers,  who  obtained  for  themselves 
and  plaintiff,  or  one  of  them,  a  bonus  of  $1,600,  and  that  the  mortgagee 
was  a  dummy  for  plaintiff,  or  for  the  brokers,  or  for  both,  and  fur- 
nished no  part  of  the  consideration,  and  that  the  scheme  originated 
in,  and  was  consummated  by,  a  conspiracy  between  plaintiff,  the  brok- 
ers, and  the  mortgagee  to  exact  a  usurious  rate  of  interest  for  a  loan 
of  the  money.  The  mortgagor  and  his  wife  failed  to  prove  the  defense 
pleaded,  excepting  to  the  extent  of  showing  that  the  mortgagee  had 
no  interest  and  was  used  as  a  dummy  or  conduit,  as  already  stated. 

It  is  claimed  that  the  defense  proved  was  not  alleged ;  but  I  think 
the  evidence  was  admissible  under  the  answer,  and  that,  if  the  facts 
proven  constitute  a  defense,  they  were  sufficiently  pleaded. 

[1-8]  It  is  quite  clear  that  the  broker,  Zittel,  attempted  to  evade  the 
usury  law,  by  giving  the  bond  and  mortgage  an  apparently  valid  in- 
ception. I  would  not  say  that  the  evidence  shows  that  he  had  the  usury 
law  in  mind,  or  intentionally  violated  it,  or  any  other  law;  but  he 
knew  or  understood  that  the  bond  and  mortgage  for  some  reason  would 
not  be  valid  if  they  ran  to  the  plaintiff  and  he  loaned  the  money  thereon 
at  a  discount  of  10  per  cent,  of  the  face  value  of  the  instruments. 
Doubdess  he  had  been  advised  or  informed  that  the  same  result  could 
be  accomplished  lawfully  in  another  way,  as  by  creating  a  second  mort- 
gage and  selling  and  assigning  it ;  and  evidently  the  attorney  employed 
by  him  was  of  like  opinion,  for  he  proceeded  without  consultation  or 
question  to  create  an  apparently  valid  bond  and  mortgage.  If  the  plain- 
tiff had  knowledge,  or  was  chargeable  with  knowledge,  that  the  mort- 
gage had  no  inception  until  it  was  assigned  to  him,  he  would  not  be 
in  a  position  to  invoke  the  doctrine  of  estoppel,  and  could  not  enforce 
the  mortgage,  for  that  would  constitute  the  transaction,  in  effect,  a 
loan  by  him  at  a  usurious  discount.  Smith  et  al.  v.  Cross  et  al.,  90  N.  Y. 
549 ;  Siewert  v.  Hamel  et  al,  91  N.  Y.  199 ;  Dunham  v.  Cudlipp,  94  N. 
Y.  129;  Gilbert  v.  Real  Estate  Co.,  155  App.  Div.  411,  140  N.  Y. 
Supp.  354. 

It,  however,  satisfactorily  appears  that  plaintiff  was  not  a  party  to 
that  scheme,  and  that  he  purchased  the  bond  and  mortgage  in  good 
faith,  relying  on  the  representations  of  Zittel,  who  was  authorized  by  the 
mortgagor  to  sell  the  bond  and  mortgage,  and  therefore  had  implied 
authority  to  represent  that  they  were  valid  and  enforceable,  which  is 
the  effect  of  the  representations  made  as  intended  and  understood,  and 
the  mortgagor  is  therefore  estopped  from  contending  to  the  contrary. 
See  Bamett  v.  Zacharias,  24  Hun,  304,  affirmed  89  N.  Y.  637;  Ahem 
V.  Goodspeed,  72  N.  Y.  108;  Fleischmann  v.  Stern,  90  N.  Y.  110.  The 
only  significance  to  be  attached  to  the  estoppel  certificate  is  as  show- 
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ing  that  the  mortgagor  knew  that  the  broker  had  n^otiated  a  sale  of 
the  bond  and  mortgage  to  the  plaintiff,  and  it  presumptively  shows  his 
authority  to  do  so,  or,  if  not,  that  the  mortgagor  ratified  his  acts.  Bliv- 
en  V.  Lydecker  et  al.,  130  N.  Y.  102,  28  N.  E.  625 ;  Ahem  v.  Good- 
speed,  supra;  Krumm  v.  Beach,  96  N.  Y.  398. 

The  estoppel  certificate  was  not  brought  to  the  attention  of  the 
plaintiff,  or  of  any  one  authorized  to  represent  him.  Day  did  not  rep- 
resent the  plaintiff,  either  in  selecting  the  mortgagee  or  in  preparing  or 
passing  upon  the  papers.  He  was  employed  by  and  represented  the 
brokers  only,  or  the  brokers  and  the  mortgagor,  and  therefore  neither 
are  his  acts  chargeable  to  the  plaintiff  nor  is  his  knowledge  imputable 
to  him ;  nor  would  the  plaintiff  be  liable  to  him  for  services.  The  trial 
court  found  that  both  Day  and  Zittel  were  agents  for  the  plaintiff  to 
a  limited  extent  Zittel  was,  in  fact,  the  agent  of  the  mortgagor  to 
negotiate  a  sale  of  the  bond  and  mortgage,  and  was  acting  for  him  in 
in  receiving  the  consideration  from  plaintiff.  In  Henken  v.  Schwicker, 
174  N.  Y.  298,  66  N.  E.  971,  it  was  held  that  a  broker  employed  by 
the  borrower  to  negotiate  a  contract  for  a  loan  was  not  authorized  by 
the  borrower  to  receive  the  money,  and  was  therefore  the  agent  of  the 
lender  in  receiving  a  check  for  the  money  before  the  bond  and  mort- 
gage were  executed ;  but  here  the  broker  had  full  authority  to  repre- 
sent the  mortgagor  and  to  consummate  the  sale  of  the  bond  and  mort- 
gage, and  that  authorized  him  to  receive  the  consideration  for  the  mort- 
gagor, and  the  case  falls  within  the  doctrine  of  Yeoman  v.  McClena- 
han,  190  N.  Y.  121,  82  N.  E.  1086. 

We  are  of  opinion  that  the  findings  with  respect  to  Day  and  Zittel 
having  acted  as  agents  of  the  plaintiff  are  against  the  preponderance  of 
the  evidence.  They  should  therefore  be  reversed,  and  findings  sub- 
stituted therefor  to  the  effect  that  neither  of  them  acted  in  the  prem- 
ises as  agent  for  the  plaintiff. 

[7-11]  After  a  note,  bond,  or  other  obligation  has  had  a  valid  in- 
ception, it  may  be  sold  at  any  discount  the  parties  agree  upon,  without 
violating  the  statute  against  usury,  which  operates  only  on  the  contract 
by  which  the  instrument  has  its  inception,  and  therefore,  if  the  bond 
and  mortgage  had  had  a  valid  inception — ^that  is,  without  the  taint  of 
usury,  had  been  issued  to  an  obligee  and  mortgagee  to  take  effect  ac- 
cording to  their  tenor  before  they  were  assigned  to  the  plaintiff — he 
could  enforce  them  for  the  full  amount,  or  for  the  amount  they  were 
intended  to  secure,  no  matter  at  what  discount  he  purchased  them. 
Siewert  v.  Hamel,  supra ;  Dunham  v.  Cudlipp,  supra ;  Union  Dime  v. 
Wilmot,  94  N.  Y.  221,  46  Am.  Rep.  137.  To  give  an  instrument  a 
valid  inception,  it  is  essential  that  the  transaction- be  real,  and  that  is 
not  disproved  by  the  mere  fact  that  it  was  understood  in  advance 
that  the  bond  and  mortgage  were  to  be  at  once  assigned.  See  Dunham 
V.  Cudlipp,  supra.  The  determining  factor  is  whether  there  was  an 
actual  bona  fide  contract  between  the  mortgagor  and  mortgagee,  by 
which  the  bond  and  mortgage  were  enforceable  in  the  hands  of  the  lat- 
ter ;  for,  if  not,  and  the  mortgagee  was  merely  a  dummy  or  conduit 
to  pass  title,  and  the  actual  transaction  to  which  the  statute  applies  was 
that  between  the  mortgagor  and  the  assignee,  it  would  be  in  effect  a 
loan  by  the  latter  at  a  usurious  rate  of  interest,  even  though,  as  here, 


Digitized  by  VjOOQ  iC 


Sup.  Ct.)  SOHANZ  y.  80TSGHB0K  85d 

those  facts  were  concealed  from  the  assignee,  and 'he  was  led  to  believe 
that  he  was  purchasing  the  securities.  !^stman  v,  Shaw,  65  N.  Y.  522 ; 
Miller  v.  Zeimer,  111  N.  Y.  441,  18  N.  E.  716;  Tiedemann  v.  Ackerman, 
16  Hun,  307,  affirmed  84  N.  Y.  677;  Verity  v.  Stemberger,  62  App. 
Div.  112,  70  N.  Y.  Supp.  894,  affirmed  172  N.  Y.  633,  65  N.  E.  1123 ; 
Mason  v.  Lord,  40  N.  Y.  476;  Bliven  v.  Lydecker,  130  N.  Y.  102,  28 
N.  E.  625 ;  Smith  v.  Cross,  90  N.  Y.  549;  Claflin  v.  Boorum.  122  N.  Y. 
385,  25  N.  E.  360;  Dunham  v.  Cudlipp  et  al.,  supra.  There  are  other 
authorities  upon  which  the  plaintiff  relies,  indicating  that  in  such  cir- 
cumstances the  securities  may  be  enforced  for  the  full  amount  thereof, 
on  the  theory  that  the  borrower,  by  passing  the  legal  title  and  giving  the 
securities  an  apparent  valid  inception,  should  not  be  heard,  as  against 
one  purchasing  them  in  good  faith,  to  question  the  bona  fides  of  the 
original  transaction,  upon  which  he  has  led  the  purchaser  to  rely  (see 
Rider  v.  Gallo,  153  App.  Div.  334,  137  N.  Y.  Supp.  1015;  Union  Dime 
V.  Wilmot,  supra ;  Siewert  v.  Hamel,  supra ;  Dunham  v.  Cudlipp,  su- 
pra) ;  but  we  are  of  opinion  that,  on  the  facts  in  the  case  at  bar,  the 
authorities  holding  that  the  securities  are  enforceable  only  to  the  ex- 
tent of  the  consideration  paid  are  controlling.  If  the  transactions  be- 
tween the  mortgagor  and  the  mortgagee  were  had  in  good  faith  and 
without  intent  to  evade  the  statute  against  usury,  and  it  should  be  held 
that  the  mortgagee  parted  with  some  consideration  for  the  bond  and 
mortgage,  but  not  full  consideration,  still  that  would  not  change  the 
result,  for  the  transaction  would  be  subject  to  the  condemnation  of 
the  usury  statute,  and  the  securities  could  not  have  been  enforced  by 
the  mortgagee,  and  the  only  theory  upon  which  they  would  be  enforce- 
able by  an  assignee  is  that  of  estoppel,  in  which  case,  to  prevent  in- 
justice and  fraud,  the  courts  hold  that  they  are  enforceable  to  the  ex- 
tent of  the  consideration  paid  or  parted  with  in  good  faith.  Verity  v. 
Sternberger,  supra;  Miller  v.  Zeimer,  supra;  Payne  v.  Burnham,  62 
N.  Y.  69;  Smyth  v.  Munroe,  84  N.  Y.  354;  Mechanics'  Bank  v. 
Townsend,  29  Barb.  569;  Rollins  v.  Barnes,  11  App.  Div.  150,  42  N. 
Y.  Supp.  954.    See,  also,  Sickles  v.  Flanagan,  79  N.  Y.  224. 

It  would  not  do  to  hold  that  the  usury  law  may  be  evaded  in  the 
manner  shown  by  the  evidence  in  this  case.  The  vice  at  which  the 
usury  law  was  aimed  exists  in  such  a  transaction  quite  as  much  as  if 
the  parties  were  permitted  to  negotiate  directly  for  the  usurious  dis- 
count ;  and,  if  this  were  sustained  as  a  successful  evasion  of  the  usury 
law,  the  statute  against  usury  would  be  of  little  practical  value. 

The  question  remaining  is  whether  the  court  erred  in  dismissing  the 
complaint  as  against  the  wife  of  the  mortgagor.  It  may  be  that  the 
transaction  inured  to  her  benefit  quite  as  much  as  that  of  her  husband, 
for  the  entire  proceeds  were  applied  by  him  to  the  payment  of  a  mort- 
gage then  existing  on  the  property,  by  the  foreclosure  of  which,  if 
she  joined  therein,  her  contingent  right  of  dower  would  have  been 
cut  off;  but  it  was  neither  shown  that  she  joined  in  that  mortgage, 
or  that  she  was  liable  for  the  debt  secured  thereby,  and  therefore  she 
is  not  chargeable  with  his  representations  on  the  theory  that  she  re- 
ceived the  benefit  of  the  transaction.  Krumm  v.  Beach,  supra.  Her 
husband,  in  her  behalf  as  well  as  for  himself,  was  authorized,  I  think, 
to  negotiate  the  bond  and  mortgage  with  the  mortgagee,  for  that  was 
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the  purport  of  the  papers  as  presented  to  her  for  execution  and  ex- 
ecuted by  her ;  but  there  is  no  evidence  that  she  conferred  any  author- 
ity on  her  husband  or  was  aware  of  the  plan  by  which  he  was  to  sell 
the  bond  and  mortgage  to  plaintiff,  and  therefore  in  so  doing  he  was 
not  her  agent.  Parker  v.  Collins  et  al.,  127  N.  Y.  185-188,  27  N.  E. 
825 ;  Payne  v.  Bumham,  supra.  It  has  been  held  that  a  subsequent 
mortgagee  or  judgment  creditor  may  interpose  the  defense  of  usury 
against  a  prior  mortgage.  Union  Dime  Savings  Inst.  v.  Wilmot,  su- 
pra ;  Mason  v.  Lord,  ^  N.  Y.  476.  By  analogy,  I  think  a  wife  may 
interpose  the  defense  to  protect  her  inchoate  right  of  dower,  and,  suice 
she  is  not  estopped,  the  bond  and  mortgage  are  not  enforceable  against 
her.  Since  the  mortgage  was  void,  I  think  her  inchoate  right  of  dower 
remains  unaffected  thereby.  See  Simar  v.  Canaday,  53  N.  Y.  298,  13 
Am.  Rep.  523;  Malloney  v.  Horan,  49  N.  Y.  Ill,  10  Am.  Rep.  335; 
Wilkinson  v.  Paddock,  125  N.  Y.  748,  27  N.  E.  407;  Hinchliffe  v. 
Shea,  103  N.  Y.  153,  8  N.  E.  477;  Mackenna  v.  Buffalo  Fidelity 
Trust  Co.,  184  N.  Y.  411,  77  N.  E.  721,  3  L.  R.  A.  (N.  S.)  1068,  112 
Am.  St.  Rep.  620,  6  Ann.  Cas.  471 ;  Clifford  v.  Kampfe,  147  N.  Y. 
383,  42  N.  E.  1. 

It  follows  that  the  judgment  and  order  should  be  affirmed,  with 
costs  to  the  respondent  Julia  A.  Sotscheck  against  plaintiff  appellant, 
but  without  costs  to  either  appellant. 

INGRAHAM,  P.  J.  [12]  I  concur  with  my  Brother  LAUGHLIN, 
except  in  so  far  as  he  recommends  the  affirmance  of  the  judgment  in 
favor  of  Julia  A.  Sotscheck.  The  court  having  sustained  the  va- 
lidity of  the  plaintiff's  mortgage  to  secure  the  amount  actually  loaned 
by  the  plaintiff  to  the  defendant,  and  the  wife  having  joined  in  the 
mortgage,  thereby  releasing  her  right  of  dower,  it  seems  to  me  that 
such  right  of  dower  is  extinguished  so  far  as  necessary  to  protect  the 
plaintiff  in  the  enforcement  of  his  mortgage. 

*'The  settled  theory  of  the  law  as  to  the  nature  of  an  Inchoate  right  of 
dower  Is  that  It  is  not  an  estate  or  interest  in  land  at  all,  but  Is  a  contingent 
claim  arising,  not  out  of  contract,  but  as  an  Institution  of  law,  constituting  a 
mere  chose  in  action  incapable  of  transfer  by  grant  or  conveyance,  but  sus- 
ceptible only  during  its  inchoate  state  of  extinguishment  By  force  of  the 
statute  this  is  effected  by  the  act  of  the  wife  in  Join  lag  with  her  husband  in 
the  execution  of  a  deed  of  the  land.  Such  deed,  so  far  as  the  wife  is  con- 
cerned, operates  as  a  release  or  satisfaction  of  the  interest,  and  not  as  a  con- 
veyance, and  removes  an  incumbrance,  instead  of  transferring  an  interest  or 
estate."    Witthaus  v.  Schack,  105  N.  Y.  332,  11  N.  E.  649. 

After  examining  the  cases,  the  court  conclude: 

''It  would  seem  clear  from  the  authorities  that  the  act  of  the  wife  in  Join- 
ing her  husband  in  the  execution  of  a  deed  of  his  lands  does  not  constitute  her 
a  grantor  of  the  premises,  or  vest  in  the  grantee  any  greater  or  other  estate 
than  such  as  he  derives  from  the  conveyance  of  the  husband.  Its  effect  is 
merely  to  extinguish  a  contingent  claim  existing  as  a  possible  incumbrance, 
and  ceasing  to  exist  by  reason  of  the  execution  of  the  husband's  deed,  and 
to  be  revived  only  by  the  subsequent  cancellation  or  annulment  of  his  con- 
veyance." 

[13^  14]  By  joining  in  the  mortgage  to  the  pllaintiff,  therefore,  the 
wife  extinguished  her  inchoate  right  of  dower,  which  could  only  be  re- 


Digitized  by  VjOOQ  iC 


Sup.  Ct.)  6GHANZ  V.  80T8CHEGK  861 

vived  by  the  annulment  or  cancellation  of  the  husband's  mortgage.  If 
that  had  been  declared  void  by  reason  of  usury,  or  for  any  other  cause, 
undoubtedly  the  wife's  right  of  dower  would  never  have  been  extin- 
guished, and  she  would,  liierefore,  be  entitled  to  enforce  it  if  it  ever 
became  absolute  by  the  death  of  her  husband  during  her  life.  The 
court,  however,  has  found  that  the  mortgage  was  valid  as  against  the 
husband  and  created  a  lien  upon  his  interest  in  the  land  to  the  extent 
of  the  money  actually  lent  to  the  mortgagor,  and  has  affirmed  a  judg- 
ment enforcing  that  mortgage.  Whether  this  mortgage  is  sustained 
as  against  the  husband  by  way  of  estoppel  or  for  any  other  reason,  it 
is  a  valid  mortgage,  subjecting  his  real  property  to  a  lien  for  the 
amount  due  to  him,  and  by  the  act  of  the  wife  in  joining  with  her  hus- 
band in  the  mortgage  her  inchoate  right  of  dower  to  that  extent  was 
extinguished.  In  Hinchlifle  v.  Shea,  103  N.  Y.  153,  8  N.  E.  477,  it 
was  said: 

"The  joinder  by  a  married  woman  with  her  husband  in  a  deed  or  mortgage 
of  his  lands  does  not  operate  as  to  her  by  way  of  passing  an  estate,  but  inures 
simply  as  a  release  to  the  grantee  of  the  husband,  of  her  future  contingent 
right  of  dower  in  the  granted  or  mortgaged  premises,  in  aid  of  the  title  or 
interest  conveyed  by  his  deed  or  mortgage.  Her  release  attends  the  title 
derived  from  tiie  husband,  and  concludes  her  from  afterward  claiming  dower 
In  the  premises  as  againiist  the  grantee  or  mortgagee,  so  long  as  there  remains 
a  subsisting  title  or  interest,  created  by  his  conveyance." 

It  was  further  held  in  that  case  that  her  act  in  joining  in  the  convey- 
ance becomes  a  nullity  whenever  the  title  or  interest  to  which  the  right 
is  incident  is  itself  defeated.  Now  that  condition  has  not  arisen  in 
this  case.  The  mortgage  of  the  husband  had  not  itself  been  defeated, 
but  upheld  and  enforced.  Therefore  it  seems  to  me  that  she  is  conclud- 
ed from  claiming  dower  in  the  premises  as  against  the  mortgagee,  so 
long  as  there  remains  a  subsisting  title  or  interest  created  by  the  mort- 
gage; but,  even  if  Judge  LAUGHLIN'S  opinion  is  correct,  it  seems  to 
me  clear  that  the  plaintiff  was  entitled  to  be  subrogated  to  the  prior 
mortgage  upon  the  premises,  which  was  paid  oflf  by  the  money  fur- 
nished by  the  plaintiff  at  the  time  the  mortgage  in  controversy  was  exe- 
cuted. It  seems  that  the  plaintiff  paid  the  money  which  was  secured 
by  this  mortgage  in  two  checks.  One  was  for  $10,000  to  the  order  of 
the  mortgagor,  and  he  indorsed  that  check  over  to  the  McCarthy  estate 
in  payment  of  the  principal  of  their  mortgage,  which  had  been  execut- 
ed by  the  mortgagor  and  his  wife.  Plaintiff  also  furnished  another 
check,  for  $2,000,  to  the  order  of  the  mortgagor,  which  was  indorsed 
by  him,  and  of  which  $200  was  paid  to  the  McCarthy  estate  to  pay  the 
accrued  interest  on  that  mortgage.  The  plaintiff  having  been  exonerat- 
ed from  any  intention  to  make  a  usurious  loan  on  the  premises  in  ques- 
tion, it  is  difficult  to  see  why  he  was  not  entitled  to  be  subrogated  to  the 
interest  of  the  McCarthy  estate  in  the  prior  mortgage  on  the  property 
to  the  extent  to  which  his  money  was  used  to  pay  off  that  mortgage. 

In  37  Cyc.  at  page  381,  it  is  said : 

"A  person  who,  under  such  circumstances  that  he  is  entitled  to  subrogation, 
pays  the  debt  of  another  secured  by  mortgage,  is  subrogated  to  the  rights  un- 
der the  mortgage  and  can  enforce  the  same  for  his  own  benefit  ♦  ♦  ♦  In 
general,  any  person  having  a  subsequent  interest  in  the  premises  and  not 
primarily  liable  for  the  mortgage  debt,  who  pays  off  the  mortgage,  thereby 
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beoomes  an  equitable  assignee  of  It,  and  may  keep  the  mortgage  alive  and 
enforce  the  lien  for  his  own  benefit" 

And  at  page  462  it  is  said : 

"But  where  an  Invalid  or  defective  mortgage  Is  given  to  secure  an  advance- 
ment of  money  made  for  the  express  purpose  of  pajring  off  a  prior  incumbrance, 
the  mortgagee  in  the  defective  mortgage  will  be  subrogated  to  the  Hen  of  the 
Incumbrance  so  discharged,  in  the  absence  of  hiterveuing  Incumbrances,  and 
mere  constructive  notice  of  the  invalidity,  based  upon  a  presumption  of  knowl- 
edge of  the  law,  or  upon  the  recording  acts,  is  not  sufficient  to  prevent  the 
right  from  attaching,  if  the  mortgagee  did  not  have  actual  knowledge,  and 
the  failure  of  actual  knowledge  was  not  mala  fides." 

And  at  page  464: 

"And  where  one  pays  off  an  existing  mortgage  at  the  request  of  the  mort- 
gagor, in  just  expectation  that  he  would  have  like  security  for  his  money,  he 
thereby,  under  the  doctrine  of  equitable  assignment,  becomes  entitled  to  sub- 
rogation to  the  lien  of  the  mortgage  so  paid  off,  even  though  the  mortgage 
given  to  him  was  inoperative  as  against  the  owners  of  an  equity,  because 
of  the  pendency  of  a  bill  filed  by  them  to  enforce  their  equity  and  establish 
a  trust  in  the  premises." 

It  seems  to  me  that  the  situation  in  this  case  justifies  the  applica- 
tion of  this  principle.  Here  the  plaintiff,  in  perfect  good  faith,  based 
upon  the  representation  of  the  mortgagor's  agent  that  he  would  have  a 
good  mortgage  for  that  amount.  He  relied  upon  that  representation, 
he  paid  his  money  to  the  mortgagor,  and  the  mortgagor  thereupon  used 
$10,200  of  it  to  pay  off  a  prior  valid  mortgage  on  the  premises  as  to 
which  the  wife's  right  of  dower  had  been  extinguished.  It  seems  to 
me  clear  that  under  any  circumstances  the  plaintiff  would,  be  entitled 
to  be  subrogated  to  the  right  of  the  mortgagee  of  the  first  mortgage  and 
entitled  to  enforce  that  right  as  against  the  mortgagor  and  his  wife. 

On  the  appeal  of  the  plaintiff,  therefore,  I  think  the  judgment  should 
be  modified,  by  striking  out  the  provision  that  the  complaint  be  dis- 
missed as  to  the  defendant  Julia  A.  Sotscheck,  and  that  the  bond  and 
mortgage  be  adjudged  invalid  and  void  for  usury  as  against  her;  and 
the  judgment  should  be  further  modified  by  directing  the  premises  to 
be  sold  free  from  the  dower  interest  of  such  defendant,  and,  as  so 
modified,  affirmed,  with  costs  against  the  said  Julia  A.  Sotscheck  in 
favor  of  the  plaintiflF  in  this  court  and  in  the  court  below.  Settle  or- 
der on  notice. 

McLaughlin,  DOWLING,  and  HOTCHKISS,  JJ.,  concur. 


In  re  WERNER.    (No.  7063.) 

(Supreme  Ck>art,  Appellate  Division,  First  Department     April  9,  1915.) 

Witnesses   ^=»297 — Pbivileqe — Self-Incbihination — PRosECtrraoii    in   An- 
other State— Constitutional  and  Statutory  Provisions. 

The  State  Constitution  (article  1,  S  6)  ai^d  a  provision  of  the  Code  of 
Civil  Procedure  declare  that  no  one  shall  be  compelled  in  any  criminal 
case  to  be  a  witness  against  himself.  A  proceeding  for  disbarment  diarged 
the  attorney  with  having  conspired  with  his  client  and  others  to  procure 
a  divorce  fraudulently  in  the  state  of  Illinois,  and  the  client,  who  at- 
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tended  as  a  witnefis  before  a  referee,  refused  to  answer  certain  relerant 
questions  on  the  ground  that  to  do'  so  would  tend  to  incriminate  him  and 
expose  him  to  an  apprehended  criminal  prosecution  in  the  state  of  Illi- 
nois, as  to  which  it  appeared  that  in  1913  a  complaint  was  lodged  with  the 
prosecuting  attorney  of  Cook  connty,  HI.,  charging  the  same  conspiracy, 
which,  if  any,  was  entered  into  before  1901,  and  that  no  criminal  prose- 
cution had  been  commenced  or  even  threatened  by  any  person  having 
power  to  carry  out  such  a  threat,  and  that,  as  declared  by  the  prosecut- 
ing attorney,  such  a  charge  would  be  difficult  to  sustain  before  a  grand 
jury  in  Illinois  unless  one  of  the  co-conspirators  should  volunteer  to  be- 
come a  witness.  Heldf  in  yiew  of  the  fact  that  the  courts  of  New  York 
state  can  know  nothing  of  the  policies  and  rules  or  the  real  probabilities 
of  danger  of  prosecution  under  the  laws  of  another  state,  that  the  wit- 
ness had  failed  to  show  any  real  or  substantial  danger  to  be  apprehended 
from  his  answers  to  the  questions  and  woul.d  be  ordered  to  answer. 

[Bd.  Note,— For  other  cases,  see  Witnesses,  Cent  Dig.  §{  1011,  102e^- 
1037;    Dec.  Dig.  «ss>297.] 

Dowling,  J^  dissenting. 

Disbarment  proceeding  by  the  Association  of  the  Bar  of  the  City  of 
New  York  against  Louis  Werner,  an  attorney.  Motion  to  punish  Wil- 
liam Guggenheim,  a  witness  in  the  proceeding,  for  contempt  in  re- 
fusing to  testify  before  a  referee.  Motion  granted,  and  witness  di- 
rected to  answer. 

Argued  before  INGRAHAM,  P.  J.,  and  CLARKE,  SCOTT,  DOW- 
LING, and  HOTCHKISS,  JJ. 

George  A.  Strong,  of  New  York  City,  for  the  motion, 

George  Gordon  Battle,  of  New  York  City,  opposed. 

SCOTT,  J.  The  proceeding  in  which  this  motion  arises  was  in- 
stituted by  the  Association  of  the  Bar  of  the  City  of  New  York  to 
procure  the  disbarment  of  an  attorney  for  unprofessional  conduct.  The 
charge  is  that  said  attorney  conspired  with  the  witness  William  Gug- 
genheim, who  was  his  client,  and  with  other  persons,  to  fraudulently 
procure  a  divorce  in  the  state  of  Illinois.  The  matter  was  referred  to 
a  referee,  before  whom  the  said  Guggenheim  was  subpoenaed  to  at- 
tend as  a  witness,  and  did  so  attend.  Certain  questions  were  put  to 
him  which  the  referee  held  to  be  pertinent  and  relevant  to  the  matter 
then  before  him,  and  as  to  the  pertinence  and  relevancy  of  which  no 
question  is  made  on  this  motion.  All  of  these  questions  the  witness  de- 
clined to  answer  on  the  ground  that  to  do  so  would  tend  to  incriminate 
him,  and  he  presented  to  the  referee  a  carefully  formulated  statement 
of  the  grounds  upon  which  he  based  his  refusal  to  answer,  and  the 
reasons  therefor. 

From  this  statement  it  appears  that  the  criminal  prosecution  which 
he  apprehends  is  one  which  may  be  instituted  in  the  state  of  Illinois,  it 
being  conceded  that  there  is  no  apprehension  of  any  criminal  pros- 
ecuticm  in  the  state  of  New  York ;  any  such  prosecution  being  barred 
by  the  statute  of  limitations.  The  witness,  of  course,  relies  upon  the 
familiar  provisions  of  the  Constitution  of  this  state  and  of  the  Code  of 
Criminal  Procedure  to  the  effect  that  a  person  may  not  be  compelled  to 
be  a  witness  against  himself  in  any  criminal  action  or  proceeding.  The 
question  we  are  called  upon  to  consider  therefore  is  whether  the  con- 
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stitutional  and  statutory  provisions  above  referred  to  justify  a  witness 
in  refusing  to  answer  in  this  state,  because  his  answers  may  tend  to 
incriminate  him  in  a  criminal  proceeding  which,  as  he  fears,  may  be 
commenced  against  him  in  a  foreign  state.  While  this  question  does  not 
appear  ever  to  have  been  passed  upon  in  this  state,  it  has  frequently 
arisen  in  the  federal  courts,  in  the  courts  of  sister  states,  and  in  Eng- 
land, and  the  answer  has  almost  invariably  been  in  the  negative. 

The  history  and  development  of  the  rule  granting  a  witness  the 
privilege  of  refusing  to  give  self-incriminating  testimony  is  fully  traced 
by  Prof.  Wigmore  in  his  Treatise  on  Evidence  (chapter  78),  and  he  an- 
swers the  questions  above  suggested  as  follows : 

"It  is  not  In  the  power  or  duty  of  one  state,  or  of  its  courts,  to  be  concemed 
in  the  criminal  law  of  another  state.  For  the  former,  there  is  but  one  law. 
and  that  is  its  own.  The  boundaries  of  our  Constitution  and  our  sovereignty 
are  coextensive.  A  Constitution  Is  intended  to  protect  the  accused  against  the 
methods  of  its  own  Jurisdiction  and  no  other.  The  court's  view,  as  well  as  its 
functions,  should  be  confined  to  its  own  organic  sphere.  Practical  considera- 
tions also  deter.  The  court  of  one  state  knows  nothing  of  the  policies  and 
rules  of  other  systems,  and  it  risks  error  and  adds  great  burdens  iu  attempt- 
ing to  master  them.  Further,  it  cannot  well  know  the  real  probabilities  of 
danger  or  prosecution  under  another  system ;  for  it  would  need  to  know  what 
means  and  motives  for  prosecution  there  existed,  what  likelihood  there  was 
of  migration  thither  by  the  accused  or  of  his  capture  when  arrived  or  of  his 
involuntary  extradition,  and  what  the  probablUty  was  of  the  discovery  and 
employment  in  that  prosecution  of  the  disclosure  now  desired.  Even  if  it 
could  ascertain  these  elements  of  probability,  it  could  not  define  any  workable 
rule  for  measuring  them.  The  only  conceivable  rule  would  be  that,  when, 
an  act  was  by  any  possibility  capable  of  being  treated  as  criminal  by  the 
law  of  any  other  sovereignty,  the  privilege  should  protect  it  That  such  a 
rule  should  be  seriously  suggested  seems  Incredible." 

After  a  discussion  of  many  authorities,  the  learned  author  sums  up 
the  rules  to  be  deduced  from  them  as  follows : 

"In  point  of  precedent,  three  different  cases  may  be  distinguished:  (1)  The 
act  may  be  criminal  in  another  court  or  system  of  law  in  the  same  jurisdic- 
tion of  legislative  sovereignty ;  here  the  privilege  applies.  (2)  The  act  may  be 
admitted  or  proved  to  be  actually  criminal  by  the  contemporary  laws  of  an- 
other and  Independent  sovereignty;  here  the  privilege  ought  not  to  apply, 
for  the  reasons  above  stated ;  but  the  precedents  are  not  harmonloua  (3)  The 
act  may  not  be  admitted  or  proved  to  be  criminal  by  any  other  state's  law  or, 
if  thus  criminal,  to  have  been  done  so  as  to  make  the  claimant  of  the  prlvUeges 
actually  amenable  to  that  law ;  here  the  privilege  ought  certainly  to  be  denied, 
and  it  would  seem  that  any  court  would  concede  this." 

The  respondent  here  undertakes  to  prove,  as  matter  of  fact,  that 
the  conspiracy  in  which  the  witness  is  claimed  to  have  participated  does 
constitute  a  crime  under  the  laws  of  the  state  of  Illinois,  thus  bring- 
ing the  particular  question  which  we  have  to  consider  within  the  sec- 
ond class  of  cases  mentioned  by  Prof.  Wigmore,  as  to  which  he  says 
that  the  privilege  ought  not  to  apply  although  the  precedents  are  not 
harmonious. 

The  question  has  frequently  been  considered  by  the  Supreme  Court 
of  the  United  States.  In  the  recent  case  of  Hale  v.  Henkel,  201  U.  S. 
43,  26  Sup.  Ct.  370,  50  L.  Ed.  652,  the  question  was  re-examined  by 
the  court  with  care.  In  that  case  the  witness  had  been  interrogated 
before  the  federal  grand  jury  in  a  criminal  proceeding  initiated  under 
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the  so-caUcd  Sherman  Anti-Trust  Act  (Act  July  2,  1890,  c.  647,  26  Stat. 
209),  as  to  which  a  federal  statute  afforded  ample  immunity  to  aay 
witness  testifying  in  such  a  proceeding.  He  refused  to  testify,  howev- 
er, upon  the  ground  that  the  federal  statute  of  immunity  would  be  of 
no  avail  in  any  prosecution  which  might  be  initiated  by  the  people  of 
the  state  of  New  York  under  a  similar  anti-trust  statute  in  that  state 
(Consol.  Laws,  c.  20,  §§  340-346),  and  hence  that  he  was  privileged  to 
refuse  to  give  testimony  in  the  federal  courts,  which  might  incriminate 
him  in  any  proceeding  which  might  be  brought  in  a  state  court.  This 
objection  raised  the  precise  question  we  are  now  called  upon  to  con- 
sider, and  it  was  answered  against  the  contention  of  the  witness.  It 
was  conceded  that  the  federal  immunity  statute  would  afford  no  pro- 
tection in  a  state  prosecution;  but  notwithstanding  the  court  refused 
to  recognize  the  claim  of  privilege,  saying : 

*The  furtlier  suggestion  that  the  (United  States)  statute  offers  no  Immusitj 
from  prosecution  in  the  state  cearts  was  also  fully  considered  in  Brown  r. 
Wattwr  [161  U.  S.  591,  16  Sup.  Ot  644,  40  L.  Ed.  819],  and  held  to  be  no  an- 
swer. The  converse  of  this  was  also  decided  in  Jack  v.  Kansas,  199  U.  S. 
372  [26  Sup.  Ct.  73,  50  Lt  Ed.  234,  4  Ann.  Cas.  689],  namely,  that  the  fact  that 
an  immunity  granted  to  a  witness  under  a  state  statute  would  not  preyent  a 
prosecution  of  such  witness  for  a  violation  of  a  federal  statute  did  not  In* 
TRlidate  such  statute  under  the  fourteenth  amendment  It  was  held  both  by 
this  court  and  by  the  Supreme  Court  of  Kansas  that  the  possibility  that 
Information  given  by  the  witness  might  be  used  under  the  federal  act  did  not 
operate  as  a  reason  for  permitting  the  witness  to  refuse  to  answer,  and  that 
a  danger  so  unsubstantial  and  remote  did  not  impair  the  legal  Immunity. 
Indeed,  If  tibe  argument  were  a  sound  one,  H  might  be  carried  still  further 
and  held  to  apply,  not  only  to  state  prosecutions  within  the  same  jurisdiction, 
but  to  prosecutions  under  the  criminal  laws  of  other  states  to  which  the 
witness  might  have  subjected  himself.  The  question  has  been  fully  con- 
sidered in  £.ngland,  and  the  conclusion  reached  by  the  courts  of  that  country 
that  the  only  danger  to  be  considered  is  one  ar^ng  wltbin  the  same  juris- 
diction and  under  the  same  sovereignty.*' 

The  court  distinguished  United  States  v.  Saline  Bank,  1  Pet.  100, 
7  L.  Ed.  69,  wherein  the  claim  of  privilege  had  been  upheld  by  say- 
ing: 

''It  is  sufficient  to  say  that  the  prosecution  was  under  a  state  law  which  im- 
posed the  penalty,  and  that  the  federal  court  was  simply  administering  the 
state  law,  and  no  question  arose  as  to  a  prosecution  under  another  jurisdic- 
tion." 

The  witness  here,  however,  insists  that  the  Supreme  Court  stated 
the  rule  too  broadly  in  saying  that  it  had  been  settled  in  England  that 
the  only  danger  to  be  considered  is  one  arising  within  the  same  juris- 
diction and  under  the  same  sovereignty. 

The  English  cases  cited  to  support  the  rule  rest  upon  one,  and  some- 
times on  both,  of  two  reasons.  The  earliest  case  cited  to  us,  and  ap- 
parently the  first  case  dealing  with  this  precise  question,  was  King 
of  the  Two  Sicilies  v.  Wilcox  et  al.,  7  State  Trials,  N.  S.  p.  1050.  In 
that  case  the  King  of  the  Two  Sicilies  had  filed  a  bill  in  chancery  in 
England  to  compel  the  delivery  to  him  of  a  steamship  on  the  ground 
that  the  vessel  was  the  property  of  certain  rebellious  subjects  in  Sicily. 
PlaintiflF  called  upon  defendants  to  produce  certain  documents,  which 
the  latter  refused  to  do  upon  the  ground  that  by  doing  so  they  would 
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subject  themselves  to  criminal  prosecution  in  Sicily,  It  was  not  proved 
as  matter  of  fact  what  were  the  laws  of  Sicily  on  the  subject,  nor 
was  there  any  proof  as  to  what  acts  on  the  part  of  the  defendants 
would  constitute  a  crime  in  Sicily,  and  no  proof  as  to  the  right  of 
the  Sicilian  government  to  procure  the  extradition  of  the  defendants. 
Lord  Cranworth  overruled  the  plea  of  privileges  on  two  grounds: 

"First,  that  no  judge  can  know  as  matter  of  law  what  wonld  or  would  not 
be  penal  in  a  foreign  country;  and,  second,  because  in  order  to  make  the 
disclosure  dangerous  to  the  party  who  objects  it  is  essential  that  he  should 
first  quit  the  protection  of  our  laws  and  wiUfuUy  go  within  the  jurisdiction 
of  the  laws  he  has  violated." 

The  witness  in  the  present  case  urges  that  neither  of  these  reasons 
is  sufficient  to  justify  the  refusal  to  extend  to  him  the  privilege  against 
self-crimination.  As  to  the  knowledge  of  the  foreign  law,  he  claims 
to  have  established  that  as  a  matter  of  fact  by  the  affidavit  embodying 
the  statutes  and  decisions  of  the  courts  of  Illinois.  As  to  the  sec- 
ond reason  given  by  Lord  Cranworth,  he  refers  to  the  provisions  of 
the  federal  Constitution  relating  to  interstate  extradition,  and  points 
out  that  if  he  should  be  indicted  in  Illinois  it  would  no  longer  be  a 
matter  of  choice  with  him  whether  he  should  go  into  that  state  to  face 
a  trial. 

So  far  as  concerns  the  two  reasons  given  by  Lord  Cranworth  for 
refusing  the  privilege  in  the  case  before  him;  the  position  taken  by 
the  witness  here  carries  much  weight.  In  United  States  v.  McRae, 
L.  R.  4  Eq.  327,  a  discovery  was  sought  by  the  plaintiff  in  an  action 
against  the  defendant  in  which  the  United  States  sought  an  account 
of  all  moneys  received  by  defendant  as  agent  for  the  Confederate 
States  of  America.  The  defendant  pleaded  that  by  an  act  of  the  Con- 
gress of  the  United  States  the  property  of  any  person  acting  as  an 
agent  of  the  Confederate  States  was  made  liable  to  confiscation,  and 
that  proceedings  in  rem  were  then  actually  pending  in  the  United  States 
to  confiscate  the  defendant's  property.  The  Vice  Chancellor  held  that 
the  plea  of  privilege  was  well  taken,  and  distinguished  the  King  of 
the  Two  Sicilies  Case  by  the  fact  that  the  statute  of  the  United  States 
was  pleaded  as  a  fact,  and  that  since  the  pending  proceeding  in  the 
United  States  was  one  in  rem  the  defendant  could  not  protect  him- 
self by  abstaining  from  returning  to  that  country. 

A  more  common  reason  for  refusing  the  privilege  in  a  case  like  the 
present  is  that  the  courts  of  one  state  can  know  nothing  of  the  policies 
and  rules  of  the  other  legal  systems,  and  cannot  well  know  the  real 
probabilities  of  danger  of  prosecution  under  another  system;  for,  as 
pointed  out  by  Prof.  Wigmore,  supra: 

"It  would  need  to  know  what  means  and  motives  for  prosecution  there  ex- 
isted, what  likelihood  there  was  of  migration  either  by  the  accused,  or  of  hla 
capture  when  arrived,  or  of  his  involuntary  extradition,  and  what  the  prob- 
ability was  of  the  discovery  and  employment  in  that  prosecution  of  the  dis- 
closure now  desired.  Even  if  it  could  ascertain  these  elements  of  probabUity, 
it  could  not  define  any  workable  rule  for  measuring  them." 

The  same  reason  for  refusing  the  privilege  has  been  given  in  nu- 
merous cases  because  the  danger  to  be  apprehended  of  a  prosecution 
in  a  foreign  state  was  deemed  to  be  "tmsutSstantial  and  remote."    Queen 
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V.  Boyes,  1  B.  &  S.  311;  Brown  v.  Walker,  161  U.  S.  S9I,  16  Sup; 
Ct  644,  40  L.  Ed.  819;  Jack  v.  Kansas,  199  U.  S.  372,  26  Sup.  Ct 
73,  50  L.  Ed.  234,  4  Ann.  Cas.  689;   Hale  v.  Henkcl,  supra. 

The  witness  seeks  to  avoid  the  application  of  the  rule  almost  uni- 
versally declared  in  this  country  by  insisting  that  the  danger  of  a  prose- 
cution  in  Illinois  is  not  remote  and  unsubstantial,  but  real  and  sub- 
««tantial.  To  this  end  he  states  that  in  the  year  1913  a  complaint  was 
lodged  with  the  prosecuting  attorney  of  Cook  county,  111.,  charging 
this  witness,  with  others,  with  the  same  conspiracy  which  is  made  the 
basis  of  the  charge  against  the  attorney  in  this  proceeding,  and  that 
no  action  has  yet  been  taken  thereon.  The  conspiracy,  if  there  wsls 
one,  must  have  been  entered  into  in  or  before  the  year  1901 ;  for  it 
was  in  March  of  that  year  that  the  divorce  was  obtained  which  is 
said  to  have  been  the  subject  of  the  conspiracy.  Thus  14  years  have 
now  elapsed,  and  no  criminal  prosecution  has  been  commenced  or 
even  threatened  by  any  persons  having  power  to  carry  out  such  a 
threat ;  for  the  mere  laying  of  a  complaint  before  a  prosecuting  offi- 
cer is  not  the  commencement  of  a  criminal  proceeding,  and  the  delay 
of  two  years  on  the  part  of  the  prosecuting  attorney  in  acting  upon 
the  complaint  is  far  from  suggesting  any  purpose  to  act  upon  it.  Fur- 
thermore, it  is  not  easy  to  see  how  such  a  charge  could  be  supported 
before  a  grand  jury  in  Illinois,  unless  some  one  of  the  co-conspirators 
should  volunteer  to  become  a  witness,  of  which  there  seems  little  proba- 
bility. Indeed,  it  is  stated  on  the  record,  by  counsel  for  the  witness, 
that  the  state's  attorney  of  Cook  county  has  declaried  that  he  would 
not  submit  the  charge  to  any  grand  jury,  unless  the  witness'  former 
wife,  herself  a  party  to  the  conspiracy,  if  there  was  one,  would  come 
into  the  state  of  Illinois  and  agree  to  remain  there,  which  she  declined 
to  do. 

On  the  whole,  we  are  of  the  opinion  that  the  witness  has  failed  to 
show  that  there  is  any  real  and  substantial  danger  to  be  apprehended 
that  his  answers  to  the  questions  propounded  to  him  will  subject  him 
to  the  peril  of  a  criminal  prosecution.  That  any  apprehension  upon 
the  subject  the  witness  may  now  entertain  is  a  matter  of  recent  growth 
is  indicated  by  the  fact  that  in  another  proceeding  he  answered,  with- 
oiit  pleading  his  privilege,  many  of  the  same  questions  which  he  now 
refuses  to  answer. 

We  see  no  reason  why  the  rule  generally  applied  in  this  country 
should  be  departed  from  in  this  case. 

The  motion  is,  accordingly,  granted,  and  the  witness  directed  to 
answer. 

INGRAHAM,  P.  J.,  and  CtARKE  and  HOTCHKISS,  JJ.,  concur. 

DOWLING,  J.  (dissenting).  I  believe  that  the  witness  was  within 
his  rights  in  refusing  to  answer  the  questions  put  to  him,  for  the  rea- 
son that  it  has  been  made  to  appear  that  the  conspiracy  to  which  he  is 
claimed  to  have  been  a  party  is  a  criminal  offense  under  the  laws  of 
the  state  of  Illinois,  thereby  differentiating  this  case  from  that  of  the 
King  of  the  Two  Sicilies  v.  Wilcox  et  al.,  wherein  there  was  no  proof 
of  the  laws  of  Sicily  nor  that  the  acts  of  the  defendants  were  a  crime 
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under  such  laws.  It  furthermore  appears  that  there  is  pending  before 
the  district  attorney  of  Cook  county  in  the  state  of  Illinois  a  charge 
against  this  defendant  of  being  concerned  in  the  ccmimission  of  such 
offense  against  the  laws  of  that  state ;  that  the  statute  of  limitations 
has  not  run  against  such  charge;  and  that  the  question  of  a  prosecu- 
tion therefor  has  been  pending  for  some  time  before  such  district  at- 
torney, who  has  announced  no  intention  of  abandoning  the  same. 
•Therefore  the  danger  which  the  witness  apprehends  is  not  unsubstan- 
tial, remote,  or  speculative,  but  serious,  present,  and  urgent.  Nor  docs 
the  fact  that  the  witness  has  answered  some  of  these  questions  at 
another  time  prevent  his  now  raising  his  privilege.  Commonwealth 
V.  Phoenix  Hotel  Co.,  157  Ky.  180,  162  S.  W.  823;  Grattan  v.  Metro- 
politan Life  Ins.  Co.,  92  N.  Y.  287,  44  Am.  Rep.  372;  Boston  Marine 
Ins.  Co.  V.  'Slocovitch,  55  N.  Y.  Super.  Ct.  452. 

I  am  of  the  opinion,  therefore,  that  the  motion  to  punish  the  wit- 
ness for  contempt  should  be  denied. 


BELMONT  POWBLL  BOLDING  GO.  v.  SERIAL  BUILniNG  LbAN  A 
SAVINGS  INST,  et  oL 

(Supreme  Court,  AppeUate  Divisioa,  Seeond  Department.    April  16»  1915.) 

Records  ^=s>9 — ^Rkoistbation  o7  Title — ^Pabtees. 

In  an  action  for  registration  of  title  to  land,  record  title  to  which  is  la 
a  grantee,  the  grantee  or  his  heirs  or  next  of  kin  must  be  made  parties, 
which  is  not  done  by  a  provision  in  the  summons  and  complaint  maldng 
"all  other  i)er8ons,  If  any,  having  any  right  or  Interest  In  or  lien  upon  the 
property  affected  by  this  action,  or  any  part  thereof,"  parties;  but  the 
grantee  or  his  belre  or  next  of  kin  must  be  named  in  the  summons. 
[Ed.  Note. — For  other  cases,  see  Records^  Dec.  Dig.  ^=s>9.] 

Appeal  from  Special  Term,  Kings  County. 

Proceedings  by  the  Belmont  Powell  Holding  Company  against  the 
Serial  Building  Loan  &  Savings  Institution  and  others  to  register  ti- 
tle. From  a  judgment  registering  title,  the  People  of  the  State  of 
New  York  appeal.     Reversed,  and  complaint  dismissed. 

Argued  before  JENKS,  P.  J.,  and  BURR,  CARR,  RICH,  and  PUT- 
NAM, JJ. 

Robert  P.  Beyer,  Deputy  Atty.  Gen.,  for  the  People. 
Gilbert  Ray  Hawes,  of  New  Vork  City,  for  respondent. 

PER  CURIAM.  The  Attorney  General  has  appealed  from  a  final 
judgment  and  decree  after  trial  at  Special  Term,  under  article  12  of 
the  Real  Property  Law  (Consol.  Laws,  c.  50),  in  which  the  title  in 
fee  to  the  premises  described  in  the  complaint  has  been  thereby  regis- 
tered in  the  plaintiff. 

All  defendants,  except  the  Attorney  General,  either  defaulted  in 
pleading  or  consented  to  the  entry  of  judgment  of  registration.  The 
Attorney  General  interposed  an  answer,  setting  up  that  one  Julia  Ann 
White,  who  in  1854  took  title  in  fee  to  this  property,  thereafter  died 
intestate,  seised  of  the  premises,  leaving  no  heirs  at  law  her  surviving, 
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from  which  appellant  claims  that  the  title  had  escheated  to  the  state. 
Plaintiff's  proof  indicated  a  record  title  from  March  27,  1802,  to  1854, 
when  a  deed  to  Julia  Ann  White  was  recorded.  Julia  Ann  White  and 
those  claiming  under  her,  however,  are  not  parties  to  the  action,  un- 
less by  omnibus  clause  in  the  summons  and  complaint: 

"AH  other  persons,  If  any,  bavins  any  right  or  interest  in  or  lien  upon  the 
property  affected  by  this  action,  or  any  part  thereof." 

Warrant  for  this  practice  is  claimed  under  section  380  of  this  stat- 
ute. But  that  has  not  been  the  usual  method  to  give  notice  to  the 
heirs  or  next  of  kin  of  a  deceased  or  missing  holder  of  title.  Such  rights 
ought  not  thus  to  be  taken  away,  and  the  title  registered  against  them 
merely  by  considering  these  unknown  heirs  as  brought  in  and  made 
parties  by  the  general  words : 

"All  other  jtersons,  If  any,  having  any  right  or  Interest  In  ^  ^  ^  the 
property  affected.** 

In  a  like  case  of  an  absentee  who  had  been  long  missing,  the  sum- 
mons was  against  the  unknown  widow,  heirs,  and  next  of  kin,  naming 
them  severally  by  fictitious  designations.  Moran  v.  Conoma,  13  N. 
Y.  Supp.  625,  affirmed  128  N.  Y.  591,  28  N.  E.  251.  See,  also,  Qty 
&  Suburban  Homes.  Co.  v.  People,  157  App.  Div.  459,  461,  142  N. 
Y.  Supp.  924. 

The  power  to  register  a  title,  which  may  be  conclusive  against  absent 
heirs  or  others  having  interests  in  the  property,  should  not  be  per- 
mitted to  do  away  with  the  usual  precautions  to  give  notice  to  such 
heirs.  Here  the  name  of  White  was  not  in  the  summons.  Had  it  so 
appeared,  it  might  reach  the  attention  of  some  of  the  family.  With 
that  essential  wholly  left  out,  and  no  other  notice  than  the  general 
designation  of  "all  other  persons,"  we  cannot  say  that  the  title  of  such 
absentees  has  been  transferred  over  to  the  plaintiff  by  this  proceed- 
ing by  publication.  Barkenthien  v.  People,  212  N.  Y.  36,  105  N.  E. 
808;   Id.,  213  N.  Y.  554,  107  N.  E.  1034. 

There  is  also  a  lack  of  evidence  to  sustain  the  finding  of  adverse 
possession,  should  that  be  deemed  a  finding  of  fact. 

On  the  grounds,  therefore,  that  the  heirs  or  next  of  kin  of  Julia 
Ann  White  were  not  named  in  the  summons,  and  that  the  evidence 
of  adverse  possession  is  insirfficient,  the  judgment  should  be  reversed, 
with  costs,  and  the  complaint  dismissed. 


SANFORD  ▼.  HART  et  al.     (Na  7078.) 
(Supreme  Court,  AppeUate  Division,  First  Department    April  23,  1915.) 

JUDOHXMT  ^SS>10Q — DXFACt/r — ^DsnCNDAlfT   SUED  IN   DUAI«  OaPAOITT. 

A  defendant,  Impleaded  indiyldually  and  as  a  corporation,  not  having 
answered  the  complaint  alleging  a  cause  of  action  against  him  indi- 
vidually, is  in  default ;  and  plaintiff  is  entitled  as  a  matter  of  riglit  to 
relief  against  him,  both  Individ ually  and  as  a  corporation. 

[Bd.  Note. — For  other  casefi,  see  Judgment,  Gent.  Dig.  §§  100,  162,  180- 
197 ;   Dec.  Dig.  «=»106.] 
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Appeal  from  Special  Term,  New  York  County. 

Action  by  Drurie  S.  Sanford  against  Frieda  Hart  and  another,  im- 
pleaded with  Max  M.  Hart  and  M.  M.  Hart,  Incorporated.  From  a 
judgment  in  favor  of  defendants,  plaintiff  appeals.  Modified  and  af- 
firmed. 

Argued  before  INGRAHAM,  P.  J.,  and  CLARKE,  SCOTT,  DOW- 
LING,  and  HOTCHKISS,  JJ. 

Arthur  Furber,  of  New  York  City,  for  appellant. 

J.  Sidney  Bernstein,  of  New  York  City,  for  respondents. 

PER  CURIAM.  The  complaint  alleged  a  cause  of  action  against 
the  defendant  Max  M.  Hart  individually,  for  the  recovery  of  a  sum 
of  money ;  and  the  defendant  Max  M.  Hart,  not  having  answered  that 
complaint,  is  in  default,  and  the  plaintiff  is  entitled  as  matter  of  right, 
upon  that  default,  to  relief  as  against  the  defendant  Max  M.  Hart 
individually. 

We  are  entirely  satisfied  with  the  disposition  of  the  trial  judge  as  to 
the  cause  of  action  alleged  against  Frieda  Hart  and  Jeanette  C. 
Jeffe. 

The  judgment  appealed  from  must  be  modified,  by  directing  a  re- 
covery gainst  M.  M.  Hart,  Incorporated,  and  Max  M.  Hart  individu- 
ally, for  the  stun  of  $2,888.50,  and  as  so  modified,  the  judgment  is  af- 
firmed, with  costs  to  the  defendants  Frieda  Hart  and  Jeanette  C.  Jeffe 
as  against  the  plaintiff.    Settle  order  on  notice 


(80  Misc.  Bep.  U5) 

HIBSCHFIELD  t.  BOARD  OF  BDUGATION. 
(Supreme  Court,  Special  Term,  New  York  County.    January,  ldl6.) 

1.  Schools  and  School  Distbicts  ^=s>144 — ^Teachebs — Salabibs. 

As  used  in  Laws  1013,  c.  534,  which  added  to  Greater  New  York  Char- 
ter (Laws  1901,  c.  466)  ^  1091,  a  provision  that  the  salary  of  a  "male 
teacher  in  the  grades  of  the  seventh  and  eighth  years,**  appointed  to 
teach  in  the  elementary  schools  prior  to  January  1,  1912,  should  not  be 
less  than  that  then  fixed  for  any  regular  teacher  In  tiie  elementary  schools, 
the  words  quoted  referred  to  those  persons  only  who  theretofore  had  been 
formally  appointed  or  promoted  to  those  positions  pursuant  to  section 
1090  of  such  charter,  and  not  to  those  who  had  been  teaching  in  those 
grades  under  temporary  assignments. 

[Ed.  Note. — For  other  cases,  see  Schools  and  School  Districts,  Cent 
Dig.  §§  308-314;   Dec  Dig.  <&=»144.] 

2.  Schools  and  School  Distbicts  ^=:»133  —  Status  or  Tbachxb  —  How 

Cbeated. 

The  status  of  a  teacher  in  the  elementary  schools  in  the  city  of  New 
York  as  a  teacher  in  a  grade  is  created  by  the  formal  action  of  the 
board  of  superintendents  and  of  the  board  of  education,  either  by  an 
original  appointment  under  Greater  New  Yoric  Charter,  §  1090,  or  by  a 
promotion  thereunder* 

[Ed.  Note. — For  other  cases,  see  Schools  and  School  Districts,  Cent 
Dig.  M  289-291 ;   Dec.  Dig.  <8s»133.] 

Application  for  a  writ  of  peremptory  mandamus  by  Samuel  D. 
Hirschfield  against  the  Board  of  Education.    Denied. 
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Crawford  &  Tuska,  of  New  York  City  (G.  H.  Crawford,  of  New 
York  City,  of  counsel),  for  relator. 
Frank  L.  Polk,  Corp.  Counsel,  of  New  York  City,  for  respondent. 

DAVIS,  J.  [1]  This  is  an  application  for  a  peremptory  writ  of 
mandamus  directing  the  board  of  education  of  the  city  of  New  York 
and  the  city  superintendent  of  schools  to  certify  or  cause  to  be  certified 
to  the  proper  official  the  name  of  Samuel  D.  Hirschfield,  a  teacher  in 
public  school  No.  5,  borough  of  Manhattan,  for  pa)mient  of  salary 
under  salary  schedule  No.  /,  established  by  the  by-laws  of  the  board 
of  education,  according  to  the  ninth  year  of  service  in  that  schedule ; 
i.  e.,  for  the  annual  sum  of  $2,100.  The  decision  of  the  motion  will 
depend  upon  the  construction  to  be  given  to  the  following  provision, 
which  was  added  to  section  1091  of  the  Revised  Greater  New  York 
Charter  by  chapter  534  of  the  Laws  of  1913,  to  wit : 

'*The  salary  of  a  *  *  *  male  teacher  in  the  grades  of  the  seventh  and 
eighth  years  appointed  to  teach  In  elementary  schools  prior  to  January  first, 
nineteen  hundred  and  twelve,  shall  be  not  less  than  that  now  fixed  for  any 
regular  teacher  in  the  elementary  schools." 

If  the  relator  at  the  time  the  act  was  passed  was  "a  male  teacher  in 
the  grade  of  the  seventh  and  eighth  years,"  his  motion  must  be  grant- 
ed to  the  extent,  at  least,  of  granting  an  alternative  writ  The  relator 
was  appointed  a  teacher  by  the  board  of  education  February  1,  1906, 
being  then  the  holder  of  a  temporary  license  as  a  grade  teacher  in  the 
elementary  schools  of  the  city.  He  received  a  permanent  license  (li- 
cense No.  1)  February  1,  1909.  He  has  been  teaching  ever  since  his 
appointment  in  1906,  part  of  the  time  in  public  school  No.  25,  Manhat- 
tan, and  since  February,  1912,  in  public  school  No.  5,  Manhattan, 
where  he  is  now  teaching.  He  is  tiius  serving  in  his  ninth  year  as 
teacher  in  the  elementary  schools.  The  course  in  the  elementary 
schools  covers  eight  years,  and  each  year  has  two  grades  designated 
in  the  following  manner,  from  the  first  year  to  and  including  the  last : 
lA,  IB,  2A,  2B,  3A,  3B,  4A,  4B,  5A,  SB,  6A,  6B,  7A,  7B,  8A,  8B- 
Each  grade  covers  approximately  half  a  year.  Thus  the  studies  of  the 
seventh  year  are  pursued  in  grades  7A  and  7B,  and  those  of  the 
eighth  year  in  grades  8A  and  SB ;  the  latter  being  the  highest  grade  as 
well  as  the  graduating  class.  After  his  appointment  by  the  board  of 
education  the  relator  was  assigned  to  teach  in  grades  4A  to  6B,  inclu- 
sive. The  only  license  held  by  him  at  any  time  is  license  No.  1,  is- 
sued on  September  11,  1905,  and  made  permanent,  as  stated  above,  on 
February  1,  1909.  The  relator  continued  to  teach  in  the  grades  from 
4A  to  6B  until  February  1,  1911,  on  which  date  the  principal  of  his 
school  assigned  him  to  grade  7A,  where  he  continued  teaching  until 
June  30,  1911.  Thereafter  he  was  assigned  to  6B  grade,  remaining 
there  until  January  31,  1912.  On  February  1,  1912,  his  principal  again 
assigned  him  to  grade  7 A,  where  he  remained  until  January  31,  1914. 
On  February  1,  1914,  the  principal  assigned  him  to  grade  7B,  where 
he  has  continued  to  date. 

None  of  these  assignments  was  approved  or  confirmed  by  the  board 
of  superintendents  or  the  board  of  education,  but  they  were  made  by  the 
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principal  in  an  emergency  created  by  the  failure  of  the  board  of  edu- 
cation since  1911  to  promote  men  to  the  grades  of  the  last  two  years 
of  the  course.  When  these  various  assignments  were  made  by  the  prin- 
cipal, the  relator's  name  was  not  on  the  eligible  list  of  persons  eligible 
for  promotion  to  the  grades  of  the  last  two  years  (7 A,  7B,  8A,  8B),  nor 
did  he  have  a  promotion  license.  The  character  of  these  assignments 
appears  in  the  writings  themselves.  For  instance,  they  are  there  re- 
ferred to  as  a  "temporary  assignment,"  and  are  to  be  made  only  **in 
case  of  emergency,"  and  "until  such  time  as  the  position  shall  be  rtgu- 
larly  filled  in  accordance  with  law  and  with  the  by-laws  of  the  board  of 
education."  They  are  revocable  at  any  time,  and  give  no  right  to  ad- 
vanced rank  or  increase  of  salary.  It  also  appears  that  the  relator  ac- 
cepted in  writing  the  assignments  under  the  conditions  stated  in  them. 
The  relator  is  now  receiving  $1,740  per  annum  under  salary  schedule 
No.  6,  the  salary  fixed  for  the  ninth  year  for  a  teacher  such  as  rela- 
tor appointed  to  teach  in  grades  4A   to  6B,  inclusive. 

While  the  relator  was  teaching  in  the  grade  of  the  seventh  year,  the 
so-called  Silverstein  law  was  passed  It  is  chapter  534,  Laws  of  1913, 
and  it  amended  section  1091  of  the  Revised  Greater  New  York  Char- 
ter (Laws  of  1901,  c.  466,  as  amended),  by  adding  the  following  provi- 
sion, which,  for  convenience,  is  here  repeated : 

"The  salary  of  a  ♦  •  ♦  male  teacher  in  the  grebes  of  the  seventh  and 
eighth  years  appointed  to  teach  In  the  elementary  schools  prior  to  January 
first,  nineteen  hundred  and  twelve,  shall  be  not  less  than  that  now  fixed  for 
any  regular  teacher  in  the  ^ementary  schools." 

Relator  claims  that  he  comes  within  the  statute  and  is  entitled  to  re- 
ceive the  salary  of  the  grade  of  the  seventh  year;  that  is  $2,100,  the 
amount  fixed  in  schedule  7  for  the  ninth  year  of  teaching.  The  relator 
contends  that  the  sole  purpose  of  the  Law  of  1913  was  to  remedy  an 
injustice  done  him  and  90  other  teachers  by  assigning  them  to  teach 
for  about  three  years  in  the  grades  of  the  last  two  years  without  giving 
them  the  salary  of  those  grades.  As  stated  in  the  exhaustive  brief  of 
-the  learned  counsel  for  the  relator : 

"It  was  obviously  unjust  that  men  who  were  doing  the  work  of  the  higher 
grades  should  not  receive  appropriate  salaries,  and  the  only  conceivable  pur- 
pose of  the  Silverstein  law  (Laws  of  1913,  c  534)  was  to  redress  this  in- 
Ju.stice." 

According  to  this  view,  the  relator  and  the  other  90  teachers  re- 
ferred to  above  are  the  persons  for  whose  special  benefit  this  statute 
was  passed.  Because  of  their  service  in  the  higher  grades  they  were 
promoted  by  the  act  to  the  higher  grades  with  the  higher  salary  of 
those  grades.  The  injustice  complained  of  by  the  relator  after  all  is 
not  very  great — not  great  enough  to  warrant  the  conclusion  that  the 
Legislature  made  him  and  the  other  90  teachers  the  subject  of  special 
legislation.  These  teachers  taught  in  the  higher  grades  willingly,  and 
doubtless  regarded  it  as  a  special  distinction  to  be  selected  for  that 
work.  The  work  to  be  done  was  of  a  higher  order,  and  the -experience 
of  great  value  in  their  career  as  teachers.  Moreover,  they  accepted 
the  assignments  with  the  express  understanding  that  they  were  tem- 
porary and  entitled  them  to  no  increase  of  salary,  and  presumably  they 
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could  have  properly  declined  the  assignment  in  their  discretion.  If  re- 
lator's view  of  the  legislative  intent  be  correct,  it  follows  that  thi 
legislature  has  promoted,  with  a  consequent  increase  of  salary,  the 
relator  and  90  other  teachers  from  the  position  of  teacher  in  lower 
grades  to  the  position  of  teacher  in  the  grades  of  the  last  two  years, 
thus  relieving  them  of  the  necessity  of  passing  a  qualifying  examina- 
tion for  promotion,  of  securing  a  promotion  license,  of  getting  on 
an  eligible  list,  and  thereafter  of  being  nominated  for  promotion  by 
the  bc«rd  of  superintendents  and  of  getting  the  approval  of  the  board 
of  education,  all  of  which  was  required  of  them  before  the  passage 
of  the  act.  Moreover,  it  would  be  special  legislation  of  an  objection- 
able character,  and  calculated  to  disorganize  the  whole  system  of  ap- 
pointments, promotions,  and  salaries  of  teachers  in  the  educational 
department  of  the  city,  a  result  which  negatives  the  legislative  intent 
insisted  upon  by  the  relator. 

We  do  not  believe  that  the  Legislature  intended  to  promote  these 
few  teachers  like  the  relator,  and  leave  all  other  teachers  subject  to 
the  laws  and  ordinance  of  the  board  of  education  and  the  board  of 
superintendents  in  matters  of  promotions  and  salaries.  As  already 
stated,  the  relator  claims  that  the  main  purpose  of  the  Legislature  in 
passing  the  Silverstein  law  was  to  give  relief  to  the  teachers  referred 
to  above ;  but  he  claims,  also,  that  it  had  another  purpose,  to  wit,  the 
breaking  of  the  deadlock  then  existing  between  the  city  superintendent 
and  the  board  of  education  over  promotions  to  the  higher  grades, 
which  resulted,  as  stated  above,  in  failing  to  fill  many  vacancies  then  * 
existing  in  those  higher  grades.  At  the  passage  of  the  Silverstein  law 
this  dispute  was  pending  before  the  state  commissioner  of  education 
under  section  880  of  the  Education  Law  (Consol.  Laws,  c.  16).  In 
other  words,  it  is  claimed  that  the  Legislature  intended  by  the  act 
to  break  this  deadlock  and  by  a  short  cut  fill  the  vacancies  so  exist- 
ing by  establishing  therein  the  relator  and  the  90  other  teachers  sim- 
ilarly situated.  Had  the  Legislature  intended  to  break  this  deadlock, 
it  is  reasonable  to  suppose  that  it  would  have  done  it  by  defining  and 
declaring  the  status  of  the  licenses  concerning  which  the  dispute  arose, 
and  by  thus  settling  their  value  dispose  of  the  issue  raised  by  the  city 
superintendent,  and  so  open  the  way  for  promotions  to  be  made  in 
the  manner  already  provided  for  by  law.  The  Legislature  would 
have  selected  the  method  least  likely  to  disturb  the  system  of  promo- 
tions and  salaries  as  then  existing.  In  fact,  I  cannot  see  that  tliis 
so-called  deadlock  had  any  relation  whatever  to  the  action  of  the  Leg- 
islature in  passing  the  Silverstein  law. 

Moreover,  the  issues  raised  by  the  dispute  between  the  city  superin- 
tendent and  the  board  of  education  were  then  sub  judice  before  the 
state  commissioner  of  education,  and  it  is  unlikely  that  the  Legisla- 
ture would  take  the  matter  out  of  the  hands  of  that  official  by  the 
passage  of  a  special  act.  On  the  contrary,  it  is  my  opinion  that  the 
Silverstein  law  was  passed  for  a  purpose  quite  different  from  that 
urged  by  the  relator.  It  was  passed  as  a  part  of  certain  legislation 
designee!  to  restore  to  male  teachers  in  elementary  schools  salaries 
which  had  been  lowered  by  the  operation  of  the  so-called  Equal  Pay 
Law.     Laws  of  1911,  c.  902,  operative  January  1,  1912.    This  is  ap- 
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parent  from  a  brief  review  of  the  changes  made  in  salary  schedules  in 
recent  years.  At  the  time  of  relator's  appointment  in  1906  the  salaries 
of  male  school  teachers  in  elementary  schools  were  fixed  by  two 
schedules  adopted  by  the  board  of  education  in  accordance  with  the 
provisions  of  section  1091  of  the  revised  charter.  Thus  male  teachers 
in  grades  below  the  highest  (8B  grade)  were  paid  under  schedule  6, 
and  male  teachers  in  elementary  schools  appointed  to  classes  in  the 
highest  grade — that  is,  the  8B  grade — received  salaries  in  accordance 
with  schedule  7.  These  two  schedules,  6  and  7,  continued  in  force  un- 
til the  Equal  Pay  Law  (Laws  of  1911,  c.  902),  became  operative,  Janu- 
ary 1,  1912,  when  a  new  schedule  went  into  operation. 

It  is  not  necessary  to  set  out  at  length  this  schedule,  but  a  compari- 
son of  it  with  the  former  schedules,  6  and  7,  will  disclose  that  the 
scale  of  salaries  of  men  teachers  under  the  new  schedule  was  consid- 
erably lower  than  in  the  old  schedules  6  and  7.  The  new  schedule 
also  equalized  the  pay  of  all  teachers  in  grades  7A,  7B,  8A,  and  8B. 
The  Equal  Pay  Law  has  been  so  amended  that  at  present  the  old 
higher  salary  schedules  for  men,  6  and  7,  have  been  revived.  Laws 
of  1912,  c.  459;  Laws  of  1913,  c.  534;  Laws  of  1913,  c.  838;  Laws  of 
1914,  c.  264.  An  examination  of  these  amendatory  acts  reveals  a 
clear  and  single  purpose  on  the  part  of  the  Legislature  to  preserve  for 
male  teachers  in  the  elementary  schools  the  higher  salaries  secured  to 
them  in  schedules  6  and  7  before  the  passage  of  the  so-called  Equal 
Pay  Law  and  to  give  the  same  salaries  to  teachers  in  the  grades  of 
the  seventh  and  eighth  years.  The  effect  of  the  Silverstein  law  is  to 
give  to  teachers  in  the  ^A,  7B,  and  8A  grades  the  same  salary  as 
teachers  in  the  8B  grade ;  that  is,  the  salary  fixed  by  schedule  7.  Be- 
fore the  passage  of  the  act  these  teachers  were  paid  under  schedule 
6,  while  those  in  8B  grade  came  under  schedule  7. 

The  relator  claims  that  he  comes  within  the  class  of  teachers  specifi- 
cally mentioned  in  the  act.  In  other  words,  he  takes  the  ground  that 
he  is  "a  male  teacher  in  the  grades  of  the  seventh  and  eighth  years," 
within  the  meaning  of  the  act,  and  is  entitled  to  receive  a  salary  of 
$2,100.  His  contention  that  he  was  "a  male  teacher  in  the  grades  of 
the  seventh  and  eighth  years"  at  the  time  of  the  passage  of  the  act 
is  not  borne  out  by  the  facts.  He  is  now,  and  always  has  been,  a  male 
teacher  in  the  grades  4A  to  6B,  inclusive.  Such  was  his  legal  status 
as  a  teacher  during  all  the  time  he  served  in  7A  grade  under  the  tem- 
porary assignments  of  his  principal,  and  the  mere  fact  that  he  taught 
under  temporary  assignments  in  the  grades  of  the  last  two  years  did 
not  alter  his  status  as  a  teacher  in  the  lower  grades,  or  constitute  an 
appointment  or  promotion  of  him  to  the  higher  grade.  Hazen  v. 
Board  of  Education,  127  App.  Div.  235,  111  N.  Y.  Supp.  337;  Stet- 
son V.  Board  of  Education,  165  App.  Div.  476,  150  N.  Y.  Supp.  847; 
Hoefling  v.  Board  of  Education,  120  App.  Div.  545,  104  N.  Y.  Supp. 
941. 

[2]  The  status  of  a  teacher  as  a  teacher  in  a  grade  is  created  by  the 
formal  action  of  the  board  of  superintendents  and  of  the  board  of 
education,  either  by  an  original  appointment  or  by  a  promotion.  See 
section  1090  of  the  Revised  Charter,  as  follows : 


Digitized  by  VjOOQ  iC 


Sup.  Ct)  PBOPJLB  y.  unkbi^tein  875 

**Princlpal8  *  ^  ^  teacters  ^  ^  ^  shall  be  appointed  by  the  board 
of  education  on  tbe  nomination  <^  the  board  of  superintendents.  Such  nom> 
Inations  and  appointments  shall  be  made,  except  In  the  case  of  high  schools 
or  training  schools  for  teachers,  for  the  several  local  school  board  districts 
respectlTely,  and  when  so  made  the  principals  «  •  •  teachers  •  *  • 
shall  be  assigned  to  duty  to  such  B(dM>ols,  and  to  such  positions  in  such  schooia, 
as  the  board  of  superintendents  shall  determine." 

Nor  had  the  relator  been  promoted  to  the  higher  grade  under  sec- 
tion 1090  of  the  Revised  Charter.    That  section  reads : 

"Teachers  and  principals  may  be  promoted  •  •  •  by  the  board  of  su- 
perintendents subject  to  the  approval  of  the  board  of  education." 

Therefore  we  must  conclude  that,  when  the  Legislature  referred 
to  "male  teacher  in  the  grade  of  the  seventh  and  eighth  years"  in  the 
Law  of  1913,  it  referred  to  those  persons  only  who  theretofore  had 
been  formally  appointed  or  promoted  to  those  positions  in  accordance 
with  the  law,  as  pointed  out  above,  and  in  no  sense  to  those  who,  like 
the  relator,  had  been  teaching  in  those  grades  under  temporary  as- 
signments. In  this  discussion  I  have  kept  in  mind  that  the  relator 
claims  the  higher  salary,  not  because  he  accepted  the  temporary  as- 
signments to  and  performed  the  duties  of  the  higher  grades,  but  solely 
under  the  Silverstein  law. 

The  case  of  People  ex  rel  Fox  v.  Board  of  Education,  N.  Y.  L.  J., 
May  13,  1914,  no  opinion,  is  similar  to  the  case  at  bar,  and  was  af- 
firmed by  the  Appellate  Division.  See  announcement  of  November 
27,  1914,  150  N.  Y.  Supp.  1104. 

Under  the  circumstances,  the  motion  of  the  relator  for  a  peremptory 
writ  of  mandamus  must  be  denied,  with  costs. 

Motion  denied,  with  costs. 


PEOPLE  V.  FINKELSTBIN  (three  cases).     (Noa  7134-7136.) 
(Supreme  Court,  Appellate  Division,  First  Department    April  23,  1910.) 

1.  Constitutional  Law  «=>48—STATtJTE8— Presumption  as  to  Vamditt. 

Every  Intendment  and  presumption  Is  In  favor  of  the  constltutlouaUt^ 
of  a  statute. 

[Ed.  Note.— For  other  cases,  see  Constitutional  Law,  Cent  DU:.  S  48: 
Dec.  Dig.  <g»48;   Statutes,  Cent  Dig.  §  56.] 

2.  Food  ^=»1 — Cold  Stobagk — Statute — Police  Poweb. 

Public  Health  Law  (Consol.  Laws,  c.  45)  f  337,  as  added  by  Laws  lOll, 
e.  335,  and  as  amended  by  Laws  1914,  c.  414,  making  it  unlawful  for  a 
warehouseman  or  the  person  placing  food  in  a  warehouse  to  keep  food 
in  cold  storage  longer  than  10  months,  etc.,  is  a  valid  exercise  of  the  po- 
lice power.  • 

[Ed.  Note. — For  other  cases,  see  Food,  Cent  Dig.  §§  1,  2;    Dec.  Dig. 

3.  Food  ^=»12 — Keeping  Food  in  Cold  Storaoei— Persons  Liable. 

Under  Public  Health  Law,  §  337,  defendant,  who  procures  salmon  which 
has  been  in  cold  storage  for  at  least  10  months  and  transfers  it  to  an- 
other cold  storage  warehouse,  violates  the  statute,  though  prosecution 
was  started  before  the  salmon  had  been  in  the  second  storage  place  for 
10  months 

[Ed.  Note. — For  other  cases,  see  Food,  Dec.  Dig.  «s»12.] 

^s»For  other  cases  see  same  topic  ft  KEY-NUMBER  In  all  Key-Numbered  Digests  St  Indexes 
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Appeal  from  Court  of  Special  Sessions,  New  York  County. 

Max  Finkelstein  was  convicted  of  keeping  food  products  in  cold 
storage  for  a  longer  period  than  allowed  by  statute,  and  of  violating 
rules  adopted  by  the  State  Commissioner  of  Health,  and  he  appeals. 
Affirmed  as  to  violation  of  statute,  and  reversed,  and  information  dis- 
missed, as  to  violation  of  rules  of  State  Commission  of  Health. 

Argued  before  INGRAHAM,  P.  J.,  a^d  McLAUGHLIN,  LAUGH- 
LIN,  CLARICE,  and  SCOTT,  JJ. 

Samuel  Widder,  of  Brooklyn,  for  appellant. 

Joseph  A.  Warren,  of  New  York  City,  for  the  People. 

SCOTT,  J.  The  defendant  appeals  from  three  judgments  of  con- 
viction in  the  Court  of  Special  Sessions,  two  for  the  violation  of 
chapter  49,  Laws  1909,  as  amended  by  chapter  335,  Laws  1911,  and  as 
further  amended  by  chapter  414,  Laws  1914,  and  one  for  the  viola- 
tion of  rules  3  and  12  adopted  by  the  state  commissioner  of  health 
on  September  6,  1913.  The  statute  referred  to  was  designed  to  pre- 
vent the  keeping  of  food  products  in  cold  storage  for  a  longer  period 
than  the  Legislature  deemed  to  be  safe  or  desirable.  The  rules  are 
designed  to  prevent  the  obliteration  of  marks  upon  packages  of  food- 
stuffs so  stored.' 

It  appears  from  the  evidence  that  a  firm  known  as  Jed  Freys  &  Co., 
on  July  28,  1913,  placed  in  a  cold  storage  warehouse  belonging  to  the 
Terminal  Warehouse  Company  six  casks  of  salmon.  On  May  27, 
1914,  defendant  caused  four  of  these  casks,  and  on  May  28th  two  of 
the  casks,  to  be  transferred  to  the  Cold  Storage  warehouse  of  the  F. 
C.  Linde  Company,  where  they  remained  until  September  22,  1914, 
when  they  were  discovered  by  the  inspector  of  the  state  board  of 
health,  whereupon  this  prosecution  was  set  on  foot. 

The  statute  under  which  defendant  was  convicted  is  section  337  of 
the  Public  Health  Law,  and  was  added  to  that  law  by  chapter  335, 
Laws  1911,  and  amended  by  chapter  414,  Laws  1914,  which  went  into 
effect  on  April  17,  1914,  and  as  so  amended,  and  as  it  was  in  force 
when  defendant  removed  the  salmon  from  the  Terminal  warehouse  to 
that  of  F.  C.  Linde  Company,  the  section  read  as  follows : 

"Sec.  337.  Time  that  Cold  Storage  Foods  may  be  Kept.  It  shall  hereafter 
be  nnlawfal  for  any  person,  corporation  or  corporations,  engaged  in  the  busi- 
ness of  cold  storage  warehousemen  or  refrigerating,  or  for  any  person  placing 
food  in  cold  storage  tcurehouse,  to  keep  in  storage  for  preservation  or  other- 
wise any  kind  of  food  or  any  article  used  for  food  a  longer  period  than  ten 
calendar  months,  excepting  butter  products  which  may  be  kept  in  said  cold 
storage  or  refrigeration  twelve  calendar  months." 

The  italicized  words,  "or  for  any  person  placing  food  in  cold  stor- 
age warehouse,"  constitute  the  amendment  of  1914.  Prior  to  that 
amendment  it  was  only  the  warehouseman  who  was  affected  by  the 
section,  and  the  purpose  of  the  amendment  of  1914  was  to  extend  the 
inhibition  of  the  statute  to  those  placing  foodstuffs  in  storage,  as  well 
as  to  the  warehouseman  who  received  and  kept  it. 

The  defendant  raises  two  legal  objections  to  his  conviction:  First, 
he  says  that  the  whole  section  is  unconstitutional  and  void,  whether 
applied  to  warehousemen  or  to  those  who  place  goods  in  cold  storage ; 
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and,  secondly  he  says  that,  if  the  act  be  valid,  still  he  should  not  be 
convicted  under  it,  because  he  did  not  keep  the  goods  tn  cold  storage 
for  ten  months,  and  that  said  goods  were  not  kept  in  cold  storage  by 
any  one  for  ten  months  after  April  17,  1914,  the  date  on  which  the 
amendatory  act  of  1914  took  effect. 

[1,2]  As  to  the  validity  of  the  act,  we  think  that  there  can  be  no 
doubt  on  constitutional  gnnmds.  Every  intendment  and  prestimption 
is  in  favor  of  its  validity.  People  ex  rcl.  Simon  v.  Bradley,  207  N. 
Y.  592,  101  N.  E.  766.  The  statute  is  one  adapted  under  the  police 
power  of  the  state,  and  is  designed  to  protect  the  health  oi  the  com- 
mtmity.  Consequently,  unless  we  can  clearly  see  that  the  particular 
section  under  review  has  no  probable  relation  to  the  general  purpose  for 
which  the  Public  Health  Law  is  designed,  we  may  not  hold  that  in 
adopting  it  the  Legislature  has  exceeded  its  constitutional  power.  If 
it  can  have  such  relation,  the  subject  becomes  one  for  l^slative,  and 
not  judicial,  consideration.  We  certainly  cannot  aay,  as  a  matter  of 
judicial  cognizance,  that  indefinite  cokl  storage  of  food  products  may 
not  resuh  in  deterioration  which  will  be  detrimental  to  health.  If  it 
may  so  result,  it  is  for  the  Legislature  to  determine  for  how  long  such 
cold  storage  may  be  presumed  to  be  harmless.  The  section  does  not 
prohibit  the  cold  storage  of  food  products,  and  therefore  does  not  tend 
to  destroy  either  the  traffic  in  foods  or  the  business  of  refrigeration. 
It  merely  aims  at  regulation,  and  there  is  nothing  before  us  from 
whidi  we  can  say  that  the  attempted  regulation  is  unreasonable. 

[3]  The  question  whether  or  not  the  facts  justified  the  defendant's 
conviction  rests  upon  somewhat  different  considerations.  It  does  not 
appear  precisely  when  he  acquired  ownership  and  control  of  the  sal- 
mon, but  he  must  have  done  so  at  least  as  early  as  May  27,  1914, 
when  he  removed  the  first  lot  from  the  Terminal  warehouse  and  placed 
it  in  the  Linde  warehouse.  The  salmon  had  then  been  in  storage  for 
the  full  ten  months  allowed  by  the  statute,  and  we  think  that  he  is 
chargeable  with  knowledge  of  that  fact,  for  he  could  easily  have  ascer- 
tained it  if  he  had  made  inquiry.  He  is  also  chargeable  with  knowl- 
edge of  the  law  limiting  the  allowable  term  of  storage.  He  was  cer- 
tainly the  person  who  "placed*'  the  goods  on  storage  in  the  Linde  ware- 
house. 

The  obvious  purpose  of  the  act  (section  33^7,  Public  Health  Law, 
as  amended)  is  to  prevent  the  keeping  of  food  products  in  cold  stor- 
age for  more  than  the  prescribed  period,  and  it  evidences  the  judg- 
ment of  the  Legislature  that  to  keep  such  products  longer  in  such 
storage  would  tend  to  produce  dangerous  deterioration. 

To  so  construe  the  act  that  such  products  may  be  received  by  suc- 
cessive warehousemen  and  kept  for  a  period  of  ten  months  by  each,  or 
placed  by  the  owner  in  several  warehouses  in  succession  and  allowed 
to  remain  for  ten  months  in  each,  would  be  to  destroy  the  act  through 
opening  an  easy  way  for  its  evasion.  We  may  not  so  construe  an  act 
as  to  completely  defeat  its  purpose,  and  so  nullify  it,  if  any  other  rea- 
sonable construction  is  possible.  Section  336  of  the  Public  Health 
Law,  as  amended  in  1914,  requires  that  all  articles  of  food  placed 
in  cold  storage,  or  the  packages  in  which  they  are  contained,  shall  be 
plainly  marked  with  the  date  of  receipt  and  with  the  date  of  removal, 
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and  by  the  rules  of  the  state  board  of  health  it  is  forbidden  to  oblit- 
erate any  of  such  marks.  A  warehouseman  to  whom  such  goods  are 
offered  for  storage,  or  a  person  who  purchases  such  goods  while  in 
storage,  has  therefore  ready  means  for  ascertaining  how  long  the 
goods  offered  for  storage  or  for  purchase  have  already  lain  in  arid 
storage. 

The  true  construction  of  the  act  is,  as  we  think,  and  the  only  con- 
struction which  will  give  it  any  efficacy,  that  such  food  products  may 
not  be  kept  in  cold  storage  in  the  aggregate  longer  than  the  time  pre- 
scribed by  the  statute,  whether  that  time  shall  be  spent  in  one  or  in 
more  than  one  warehouse,  or  shall  have  been  placed  in  storage  by 
one  or  more  than  one  owner,  and  that  the  warehouseman  who  keeps 
the  goods  in  storage  after  the  expiration  of  the  prescribed  period  from 
the  date  of  the  first  storage,  and  the  person  who  shall  have  placed 
the  goods  in  storage  after  the  limit  has  been  exhausted,  or  having 
placed  them  in  storage,  before  the  expiration  of  such  time  limit  shall 
keep  them  beyond  it,  is  guilty  of  a  violation  of  the  statute.  Such  a 
construction  will  serve  to  carry  out  the  obvious  purpose  of  the  act, 
and  will  work  no  hardship  on  any  warehouseman  or  purchaser,  for, 
as  already  pointed  out,  means  are  provided  by  which  each  warehouse- 
man or  person  to  whom  the  goods  are  offered  for  storage  or  pur- 
chase is  afforded  means  of  ascertaining  how  long  the  goods  have  al- 
ready been  in  storage,  and  how  long  they  may  be  lawfully  kept  there- 
in. Thus  in  the  present  case  the  defendant  was  chargeable  with  actual 
or  imputed  knowledge  that  the  goods  had  been  in  the  Terminal  ware- 
house for  the  full  term  permitted  by  law,  and  by  placing  them  in  an- 
other warehouse,  and  keeping  them  there  for  some  months,  he  was 
guilty  of  a  violation  of  the  statute,  instead  of  a  successful  evasion 
of  it. 

We  think  that  no  error  was  committed  in  admitting  in  evidence  the 
written  reports  of  the  inspectors.  They  are  expressly  permitted  by 
statute  to  be  used  as  presumptive  evidence  (section  21b,  Public  Health 
Law ;  chapter  559,  Laws  1913).  The  inspectors  themselves  were  pro- 
duced as  witnesses,  and  defendant  was  afforded  every  opportunity  to 
question  the  accuracy  of  the  reports,  or  to  controvert  the  statements 
contained  therein.    Howard  v.  Moot,  64  N.  Y.  262-265. 

As  to  the  conviction  for  violating  rules  3  and  12  of  the  state  com- 
missioner of  health  in  erasing  or  causing  to  be  erased  certain  marks 
on  the  packages  of  salmon,  we  are  of  opinion  that,  while  the  circum- 
stances might  create  a  strong  suspicion  of  defendant's  guilt,  because 
he  had  control  of  the  goods  and  was  the  person  to  be  benefited  by  the 
erasure,  yet  there  was  not  sufficient  legal  evidence  to  warrant  his  con- 
viction for  a  crime  in  this  regard. 

The  result  is  that  the  two  convictions  for  violation  of  the  statute 
are  affirmed,  the  judgment  of  conviction  for  violation  of  the  rule  of 
the  state  commissioner  of  health  is  reversed,  and  the  information  dis- 
missed.   Settle  order  on  notice.    All  concur. 
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In  le  LOEB.     (No.  7142.) 
CBupreme  (^onrt,  Appellate  Diyision,  First  Department    April  23»  1915.) 

1.  Ohabities  ^=»7 — Chabacteb  of  Charitable  Corpobation. 

To  determine  the  status  and  character  of  a  corporation  as  charitable,  re- 
course must  be  had  to  its  charter. 

[Ed.  Note. — For  other  cases,  see  Charities,  Cent  Dig.  §  17;  Dec.  Dig. 
«=»7.] 

2,  Taxation  «b»876— Tbansfer  Tax— Exemption— Legacy  to   Charitable 

Corporation — Statutes — "Charitable  Institution" — "BiaTEvoLENT  In- 
stitution." 

Under  Transfer  Tax  Law  (ConsoL  Laws,  c.  60)  §  221,  as  amended  by 
liEws  1912,  c.  206,  providing  that  property  devised  to  any  charitable  cor- 
poration shall  be  exempt  from  the  transfer  tax,  a  corporation  organized 
to  maintain  a  bnilding  in  which  Hebrew  benevolent  institutions  might 
have  their  headquarters,  to  which  all  applicants  for  aid  might  apply,  and 
to  establish  in  such  building  a  public  librar^s  such  building  to  contain  the 
offices  of  the  United  Hebrew  Charities  and  other  charitable  institutions, 
and  to  provide  for  the  maintenance  of  such  library  and  any  such  socie- 
ties, and  for  charitable  work  in  connection  therewith,  any  excess  income 
derived  from  the  building  not  necessarily  used  hy  the  United  Hebrew 
Charities  to  be  devoted  to  the  charitable  work  declared  in  the  charter, 
was  a  "charitable"  or  "benevolent  instltuticm,"  within  the  exemption  from 
the  transfer  tax. 

[Ed.  Note.— For  other  cases,  see  Taxation,  Cent  Dig.  §i  1693-1689;  Dec. 
Dig.  <&=»876. 

For  other  definitions,  see  Words  and  Phrases,  First  and  Second  Series, 
Charitable  Institution;    Benevolent  Institution.] 

Appeal  from  Surrogate's  Court,  New  York  County. 

In  the  matter  of  Morris  Loeb,  deceased.  From  an  order  of  the 
Surrogate's  Court,  assessing  a  transfer  tax  on  a  legacy  to  the  He- 
brew Charities  Building,  said  legatee  and  the  executors  appeal.  Mod- 
ified. 

Argued  before  INGRAHAM,  P.  J.,  and  McLAUGHUN,  LAUGH- 
LIN,  CLARKE,  and  SCOTT,  JJ. 

Walter  H.  PoUak,  of  New  York  City,  for  appellants. 

Alexander  Otis,  of  New  York  City,  for  respondent 

SCOTT,  J.  The  executors  of  Morris  Loeb,  deceased,  and  the  He- 
brew Charities  Building,  a  corporation  and  legatee  named  in  the  will 
of  said  Morris  Loeb,  appeal  from  an  order  assessing  a  transfer  tax 
upon  the  legacy  given  to  said  corporation.  The  testator  died  on 
December  8,  1912,  and  the  legacy  is  assessed  at  its  value  on  that  date. 
The  exemption  is  claimed  under  section  221  of  the  Transfer  Tax  Law 
as  it  stood  at  the  date  of  the  death  of  the  testator  (chapter  206, 
Laws  1912).    The  section  then  provided  that: 

"Any  property  devised  or  bequeathed  •  •  ♦to  any  •  •  •  cliarita- 
ble  •  •  •  benevolent  corporation  •  •  •  sball  be  exempted  from  and 
not  subject  to  the  provisions  of  this  article.** 

[  1  ]  The  question  therefore  is  whether  or  not  the  Hebrew  Charities 

Building  is  a  charitable  or  benevolent  corporation.    To  determine  the 

status  and  character  of  the  corporation  recourse  must  be  had  to  its 

■ 
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charter.    Matter  of  White,  118  App.  Div.  869,  103  N.  Y.  Supp.  688 
Matter  of  Moses,  138  App.  Div.  525,  123  N.  Y.  Supp.  443. 

[2]  The  corporation  was  organized  under  a  special  act  of  the  htg- 
*  islature  known  as  chapter  96,  Laws  of  1898.  By  the  first  section  of 
this  act  the  corporation  seems  to  be  recognized  as  a  charitable  and 
benevolent  one,  because  the  amount  of  the  property  which  it  may  re- 
ceive by  deed,  devise,  or  otherwise  is  limited  so  that  it  "shall  not  ex- 
ceed in  value  the  amount  which  a  benevolent  and  charitable  corpora- 
tion is  now  authorized  to  take  and  hold  under  the  general  laws  of  this 
state."  •  The  second  section  of  the  act  declares  the  purposes  of  the 
corporation  as  follows: 

"Sec.  2.  The  objects  of  this  eorporatlon  shall  be  to  erect,  establisti  and 
maintain  a  building  in  the  city  and  ocmnty  of  New  York  in  whlcb  Hebrew 
benevolent  InstitntioiiB  can  bare  their  headqvarters,  and  to  whicb  all  ap- 
plicants for  aid  may  apply ;  and  to  establialb  in  said  buildlikg  a  public  library 
with  a  qpedal  department  in  Judaioa;  suidi  building  to  c(«tain  the  general 
offices  of  the  United  Hebrew  Gbaritles  in  the  dty  of  New  York  and  of  other 
charitable  and  benevolent  Institutions;  and  to  provide  for  the  DMlntenance  of 
such  library  and  any  such  societiee  and  for  charitable  and  benevolent  work 
in   cotmeetlou   therewith." 

The  third  section  provides  for  the  government  of  the  corporation, 
and  the  fourth  section,  after  subjecting  the  corporation  to  the  provi- 
sions of  the  General  Corporation  Law,  and  exempting  its  real  and  per- 
sonal property  from  state  and  local  taxation,  disposes  of  its  surplus 
income  as  follows: 

"Provided  that  as  to  all  of  said  building  not  necessarily  used  by  the  United 
Hebrew  Charities,  the  income  derived  therefrom  Bfaail  be  de^vK>tod  to  the 
benerbleDt  and  charitable  purposes  declared  in  this  act.*' 

We  have  no  doubt  that  the  purposes  for  which  this  corporation  was 
organized  bring  it  within  the  definitions  both  of  charitable  and  benevo- 
lent institutions.  While  it  may  not  actually  dispense  charity  itself,  its 
purpose  is  to  afford  a  central  home  for  charitable  Hebrew  societies 
and  thus  facilitate  and  co-operate  in  the  active  charitable  work  car- 
ried on  by  those  societies.  It  would  seem  to  be  idle  to  argue  at  length 
so  obvious  a  proposition.  The  learned  surrogate  who  made  the  order 
appealed  from  was  actuated,  as  his  opinion  indicates,  by  an  apprehen- 
sion that  the  corporation  might  in  some  way  use  its  property  and  in- 
come for  other  than  strictly  charitable  purposes.  There  is  no  proof 
or  suggestion  in  the  record  that  it  now  misapplies  its  property  or  in- 
come, and  to  do  so  would  obviously  be  to  violate  the  terms  6f  its 
charter.  We  certainly  are  not  bound  to  assume  that  the  corporation 
and  its  managers  will  be  guilty  of  such  a  breach  of  trust  The  un- 
contradicted evidence  in  the  case  shows  that : 

*'The  said  corporation  conducts  the  work  for  which  it  was  organized  by 
renting  at  nominal  rentals,  to  charitable  corporations  and  associations,  the 
premises  owned  and  erected  by  it  in  the  city  of  New  York,  known  as  the 
'Hebrew  Charities  Building,'  and  by  appropriating  to  the  use  of  the  United 
Hebrew  Charities,  a  charitable  corporation,  as  permitted  by  the  charter  of 
this  corporation,  any  excess  from  such  rentals  over  and  above  the  actual  er 
penses  of  maintaining  said  Hebrew  Cliarities  Building.  That  no  officer,  mem- 
ber, or  employ^  of  said  corporation  receives,  or  is  lawfully  entitled  to  re- 
ceive, any  pecuniary  profit  from  the  operations  of  said  corporation,  except  rea- 
sonable compensation  for  services  in  effecting  <Mie  or  more  of  tlie  purposes  of 
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said  corporation,  and  that  said  corporation  is  not  orsaniaed  or  conducted  for 
the  purpose  of  maktng,  directly  or  indirectly,  any  -  pecuniary  profit  for  such 
corporation,  its  officers,  or  members." 

We  are  therefore  of  the  opinion  that  the  character  of  the  corpora- 
tion as  judged  by  its  charter  is  both  "charitable"  and  "benevolent," 
that  there  is  no  evidence  to  show  that  this  character  has  been  assumed 
as  a  cloak  for  ulterior  designs,  and  that  there  is  no  legal  or  reasonable 
ground  for  assuming  that  the  corporation  vrill  in  the  future  abandoa 
its  charitable  and  benevolent  purposes,  and  turn  its  property  and  funds 
into  a  means  for  acquiring  private  and  noncharitable  gains. 

It  follows  that  it  is  entitled  to  the  exemption  claimed,  and  Aat  the 
order,  in  so  far  as  appealed  from,  must  be  so  modified  as  to  exempt  ikt 
legacy  in  question  from  payment  of  the  transfer  tax.  Settle  order  oii> 
notice.    All  concur. 


In  re  NEW  YOBK  LIFB  INS.  ft  TRUST  Oa 

In  re  SMITH'S  ESTATE. 

(Supreme  Ck>urt,  Appellate  Division,  Second  Department    April  16,  1916.) 

Wills  ^=s9S — Gxtts  to  GHABrrABLS  Cobpobahonb — Gapacitt  of  Ck>BPOBA- 
T10N8  TO  TAK»-*8rATirn58. 

A  charitable  corporation  incorporated  under  Laws  .1841,  c.  118,  made 
■nbject  to  Laws  1860,  c.  360,  by  Laws  1864,  c.  57,  amending  the  original 
charter,  has  legal  capacity  to  take  a  legacy,  for  the  amendment  did  not 
by  implication  make  It  subject  to  Laws  1848,  c.  310,  restricting  the  ca- 
pacity of  corporations  to  take  testamentary  gift& 

[Ed.  Note.-~For  other  casee,  see  Wills,  Gent  Dig.  |  3;  Dec.  Dig.  <=s>d.] 

Appeal  from  Surrogate's  Court,  Rockland  County. 

Judicial  settlement  of  the  account  of  the  New  York  Life  Insurance  & 
Trust  Company,  as  executor  of  William  Alexander  Smith,  deceased. 
FrcMn  a  part  of  the  decree  of  the  Surrogate's  Court  (85  Misc.  Rep. 
636,  149' N.  Y.  Supp.  24),  the  New  York  Bible  &  Common  Prayer 
Book  Society  appeals.    Reversed. 

Argued  before  JENKS,  P.  J.,  and  BURR,  CARR,  STAPLETON, 
and  PUTNAM,  JJ. 

Charles  L.  Jones,  of  New  York  City,  for  appellant. 

Francis  C.  Huntington,  of  New  York  City,  for  respondents  Stew- 
ardson. 

William  R.  Maloney,  of  New  York  City  (Edward  B.  Boise,  of  New 
York  City,  on  the  brief),  for  respondents  Smith. 

Emmet  &  Parish,  of  New  Vork  City,  for  New  York  Life  Ins.  & 
Trust  Co.,  as  executor. 

CARR,  J.  This  court  is  of  opinion  that  the  appellant  has  legal  ca- 
pacity to  take  the  legacy  in  question.  It  was  not  incorporated  under 
chapter  319  of  the  Laws  of  1848,  but  under  a  special  act  (chapter  118 
of  the  Laws  of  1841).  While  chapter  57  of  the  Laws  of  1864,  which 
amended  the  original  charter,  made  the  corporation  subject  expressly 
to  chapter  360  of  the  Laws  of  1860,  it  did  not,  ex  proprio  vigore,  make 
it  subject  to  the  still  existing  provisions  of  the  act  of  1848. 

^-^Var  other  cases  see  same  topic  A  KEY-NUMBER  in  all  Key-Numbered  DlgesU  ft  Indexes  j 
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The  learned  surrogate  seems  to  have  acted  in  accordance  with  what  is 
contended  to  have  been  held  in  Lefevre  v.  Lef evre,  59  N.  Y.  434.  The 
question  presented  on  this  appeal  was  not  before  the  court  in  the  Le- 
fevre Case.  There  a  charitable  corporation  had  been  made  by  stat- 
ute expressly  subject  to  certain  provisions  of  the  act  of  1848,  and  it  was 
held  that  the  act  of  1860  did  not  repeal  any  provisions  of  the  earlier 
act  which  were  not  inconsistent  with  the  later  act  While  both  acts 
could  stand  together  so  far  as  their  provisions  were  consistent  and 
harmonious,  yet  both  acts  did  not  lose  their  separate  identity  and  be- 
come so  merged  that  when  the  Legislature,  as  in  this  case,  in  express 
terms  made  the  appellant  subject  to  the  act  of  1850,  it  intended  neces- 
sarily, by  implication,  to  make  it  subject  also  to  an  earlier  statute  to 
which  it  made  no  reference. 

The  decree  of  the  Surrogate's  Court  of  Rockland  County,  so  far  as 
appealed  from,  is  reversed,  with  costs  to  the  appellant  payable  out 
of  the  estate,  and  the  matter  is  remitted  to  that  court  to  proceed  there- 
with in  accordance  with  this  opinion.    All  concur. 


(89  Misc.  Rep.  12S) 

SPITZER  et  al.  v.  GREENES  et  al. 

(City  Court  of  New  York,  Trial  Term.    January  80,  101&) 

1,  CouBTs  €=»187— New  Yobk  Cmr  CoaBX— Infebiob  Jubisdiction. 

Under  Const  art  6,  S  18,  authorizing  the  creation  of  Inferior  local 
courts  by  the  Legislature,  but  providing  that  no  court  thereafter  created 
shall  be  a  court  of  record,  the  New  York  City  Court  which  Is  a  successor 
of  the  Marine  Court  and  which  is  a  court  of  record,  but  whose  Jurisdic- 
tion  is  limited  by  Code  CIy.  Proc.  (|  815,  816,  to  a  money  demand  for 
$2,000,  exclusive  of  interest  and  costs,  is  a  court  of  inferior  Jurisdiction. 

[Ed.  Note. — ^For  other  cases,  see  Courts,  Dec.  Dig.  ^=:»187.] 

2.  CouBTS  ^=s>188 — New  Yobk  Citt  Coubt— Jubisdiction— Fobeion   Juno- 

MENT. 

Under  Code  Cly.  Proc.  |  632,  proTiding  that,4n  pleading  a  judgment  or 
other  determination  of  a  court  of  special  Jurisdiction,  it  is  not*  necessary 
to  state  facts  conferring  Jurisdiction,  but  the  Judgment  or  determination 
may  be  stated  to  liaye  been  duly  given  or  made,  which  section  has  been 
construed  to  apply  to  pleading  a  foreign  as  well  as  a  domestic  judgment 
the  New  York  City  Court,  though  a  court  of  inferior  Jurisdiction,  has 
Jurisdiction  over  an  action  on  a  judgment  within  its  jurlsdictionaX  limits, 
which  was  rendered  by  a  foreign  court  of  general  JurlsdictloiL 

[Ed.  Note.— For  other  cases,  see  Courts,  Cent  Dig.  §f  412,  439,  440,  442, 
447,  448,  451,  452,  454,  468,  404,  465,  467,  468;    Dec.  Dig.  <S=»18a] 

Action  ^  David  Spitzer  and  another  against  Harry  Greenes  and 
another.  On  motion  by  defendant  for  a  new  trial  after  verdict  di- 
rected for  plaintiff.     Motion  denied. 

Louis  Sachs,  of  New  York  City,  for  plaintiffs. 
Nathan  Schwartz,  of  New  York  City,  for  defendants. 

FINELITE,  J.  This  is  an  action  brought  by  the  plaintiffs  against 
the  defendants  to  recover  the  sum  of  $538.02,  with  interest  thereon 
from  the  14th  day  of  April,  1913.  On  the  trial  hereof,  and  at  the 
close  of  the  entire  case,  the  respective  parties  having  moved  for  the 

.^s»For  other  cases  see  same  topic  A  KEY-NUMBER  in  all  Key-Numbered  Digests  A  Indexes 
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direction  of  a  verdict,  the  court  directed  a  verdict  in  favor  of  the  plain- 
tiffs for  the  amount  claimed.  Thereupon  the  defendants  moved  to  set 
a§ide  the  verdict  on  all  the  grounds  specified  in  section  999  of  the 
•Code,  and  also  upon  the  same  grounds  moved  for  a  new  trial.  The 
court  entertained  the  defendants'  motions. 

It  appears  from  the  facts  herein  that  heretofore,  and  prior  to  the 
14th  day  of  April,  1913,  the  plaintiffs  herein  duly  commenced  an  action 
in  the  Supreme  Court,  state  of  New  Jersey,  "at  a  stated  circuit  thereof, 
held  in  and  for  the  county  of  Middlesex,"  in  said  state,  which  said 
court  is  a  court  of  general  jurisdiction  duly  created  by  the  laws  of 
said  state,  against  the  defendants  herein  by  process  of  subpoena  duly 
issued  in  said  action,  which  was  duly  served  on  the  defendants  in  said 
state,  and  that  the  defendant  Greenes  duly  appeared  in  said  action  by 
attorney,  and  such  proceedings  were  thereupon  duly  had  in  said  ac- 
tion that  on  or  about  the  14th  day  of  April,  1914,  the  plaintiffs  herein 
recovered  a  verdict  which  was  duly  given  by  said  court  against  the 
defendants  herein  for  the  sum  of  $538.02.  Further,  that  by  the  law 
of  said  state  the  interest  upon  a  judgment  runs  at  the  rate  of  6  per 
cent,  per  annum. 

[1]  The  plaintiffs  on  the  trial  hereof  offered  in  evidence  the  judg- 
ment as  entered  in  the  clerk's  office  of  the  Supreme  Court  of  the  state 
of  New  Jersey,  and  also  offered  in  evidence  an  exemplified  record  of 
the  judgment  obtained  in  said  court  against  said  defendants ;  defend- 
ants contending  upon  this  motion  that  this  court  is  without  jurisdic- 
tion of  the  action  on  a  judgment  rendered  in  a  court  of  general  juris- 
diction, and  asserting  that  this  court,  being  an  inferior  local  court 
created  under  article  6,  section  18,  of  the  Constitution,  is  an  interior 
court  of  civil  jurisdiction,  and  not  a  court  of  concurrent  jurisdiction 
with  the  Supreme  Court.  This  contention  of  the  defendants  is  in  con- 
formity with  the  cases  of  Matter  of  Trounstine  v.  Britt,  212  N.  Y. 
421, 106  N.  E.  129,  and  Lewkowitcz  v.  Queen  Aeroplane  Co.,  207  N.  Y. 
290,  100  N.  E.  796,  affirming  the  same  case  in  154  App.  Div.  142,  148, 
138  N.  Y.  Supp.  983, 987.  In  said  last  case  Clarke,  J.,  writing  for  the 
Appellate  Division,  in  reviewing  the  history  of  this  court,  and  quoting 
Hutkoff  V.  Dcmorest,  103  N.  Y.  377,  8  N.  E.  899,  10  N.  E.  535,  as 
cited  by  Judge  Rapallo  in  the  Hutkoff  Case,  supra,  says : 

'The  Marine  Court  of  the  City  of  New  York  was  a  court  of  great  importance, 
of  ancient  origin,  and  transactlDg  a  very  large  amount  of  business." 

Tracing  its  history : 

"It  is  the  successor  of  the  Justice's  Court  in  and  for  the  City  and  County  of 
New  York.  It  was  established  in  1807  with  Jurisdiction  involving  amounts 
from  $25  to  $50,  and  in  marine  cases  between  master  and  mariner.  Laws  of 
1807,  c.  139.  By  chapter  71,  Laws  of  1819,  the  court  was  reorganized  and 
its  name  changed  to  the  Marine  Court  of  the  City  of  New  York.  Its  Jurisdic- 
tion In  amount  was  gradually  increased  by  chapter  389  of  the  Laws  of  1852 
to  $250,  by  chapter  617  of  the  Laws  of  1853  to  $500,  and  further  enlargements 
of  its  Jurisdiction  were  afterwards  made.  By  chapter  26  of  the  Laws  of  1883 
its  name  was  changed  to  the  City  Court  of  New  York." 

At  the  time  of  the  last  constitutional  convention,  held  in  1894,  its 
jurisdiction  was  defined  in  section  315  of  the  Code  of  Civil  Procedure, 
as  limited  by  section  316  thereof : 
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"The  Jurisdiction  c<Hiferred  bjr  the  last  section  in  smhject  to  tbe  following 
limitations  and  regulations:  In  an  action  wherein  tlie  complaint  demands 
Judgment  for  a  sum  of  money  only,  the  sum,  for  which  Judgment  is  rendered 
in  favor  of  the  plaintiff,  cannot  exceed  (2,000,  exclusive  of  interest,  and  costs 
as  taxed.    •    *    ♦ »» 

It  became  a  court  of  record  by  chapter  629,  Laws  of  1872.  By  sec- 
tion 315  of  the  Code  of  Civil  Procedure  the  jurisdiction  of  this  court 
extends  to  the  following  cases : 

"(1)  An  action'*  against  a  natural  person  •  «  •  ''wherein  the  complaint 
demands  Judgment  for  a  sum  of  money  only,    •    •    • »» 

[2]  The  question  arises,  this  court  being  one  of  inferior  jurisdic- 
tion, can  it  entertain  an  action  on  a  judgment  of  a  court  of  general  ju- 
risdiction, whether  of  this  state  or  a  sister  state?  Section  532  of  the 
Code  of  Civil  Procedure,  which  is  made  applicable  to  this  court,  reads 
as  follows : 

"In  pleading  a  Judgment  or  other  determination  of  a  coart  or  officer  of 
special  Jurisdiction  it  is  not  neeessary  to  state  tacts  conferring  Jnrisdictioii,  hot 
the  Judgment  or  determination  may  be  stated  to  have  been  duly  given  or  made. 
If  that  allegation  is  controverted  the  party  pleading  must  on  the  trial  es- 
tablish the  facts  conferring  Jurisdiction." 

This  section  is  made  applicable  to  this  court  under  tiie  general  rules 
of  pleading.  Therefore  we  come  to  tbe  question  of  where  a  judgment 
is  obtained  in  a  sister  state  in  courts  of  record  has  this  court  jurisdic- 
tion in  an  action  upon  said  judgment?  This  was  provided  for  by  sec- 
tion 161  of  the  old  Code  (which  is  now  section  532,  Code  Civ.  Proc.). 
It  has  been  held  in  the  case  of  Halstead  v.  Black,  17  Abb.  Prac.  227 : 

''In  pleading  the  Judgment  of  a  court  of  record  of  a  sister  state,  the  provi- 
sions of  section  161  of  the  Code  of  Procedure  appUes ;  and  it  is  suSci^oit  to 
allege  that  the  Judgment  was  duly  recovered,  without  stating  facts  conferring 
Jurisdiction." 

In  this  case  an  action  was  instituted  on  a  judgment  rendered  in  the 
common  pleas  of  Northampton  county.  Pa.,  a  court  of  record,  the 
complaint,  instead  of  averring  jurisdiction  in  the  Pennsylvania  court, 
followed  the  language  of  section  161  of  the  Code.  The  defendant  de- 
murred on  the  ground  that  section  161  did  not  apply  to  foreign  judg- 
ments.   The  demurrer  was  overruled,  and  James,  J.,  said : 

"The  demurrer  presents  the  single  question  whether  in  pleading  the  Judg- 
ment of  a  court  of  record  of  a  sister  state  the  provisions  of  section  161  of  the 
Code  applies.  A  decision  upon  this  precise  point  is  nowhere  reported  to  my 
knowledge." 

Judge  Allen,  in  HoUister  v.  HolHster,  10  How.  Prac.  532,  said : 

"It  appears  to  be  conceded  that  section  161  of  the  Code  does  not  wp^ly  to 
foreign  Judgments." 

And  from  that  he  inferred  that  a  "general  averment  of  jurisdiction 
would  not  be  sufficient."  Barnes  v.  Harris,  3  Barb.  603.  But  that  case 
hardly  sustains  the  learned  judge  in  his  assertion.  Ay  res  v.  Covill,  18 
Barb.  260,  also  is  sometimes  cited  as  an  authority  to  the  point  here 
under  consideration,  but  has  no  bearing  thereon.  I  can  see  no  good 
reason  why  the  same  rules  should  not  prevail  in  pleading  the  judgment 
of  a  court  of  record  of  a  sister  state   as  in  pleading  the  judgments  of 
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such  of  oil^r  own  state.  Judgments  of  tht  courts  of  the  several  states 
have  the  like  effect  in  all  the  states  where  rendered,  and  when  pleaded 
in  an  action  the  same  rules  should  govern  as  in  pleading  our  own  judg- 
ments. 

In  Rice  v.  Coutant,  38  App.  Div.  543,  56  N.  Y.  Supp.  351,  the  plain- 
tiff commenced  an  action  against  the  defendant  on  a  judgment  rendereo 
in  the  superior  court  of  Cook  coimty,  and  alleged  that  the  supcrioi 
court  oiE  Cook  county,  111.,  was  a  court  of  general  jurisdiction.  The 
defendant  attempted  to  attack  the  same  on  a  general  denial,  and  the 
Trial  Term  held  with  the  plaintiff.  The  defendant  appealed,  but  the 
judgment  of  the  court  below  was  affirmed.  Krower  v.  Reynolds,  99 
N.  Y.  245,  1  N.  E.  775,  was  an  action  brought  by  the  plaintiff  on  a 
judgment  obtained  in  the  state  of  New  Jersey,  and  alleged  that  the 
Court  of  Chancery  of  New  Jersey  was  a  court  of  general  jurisdiction, 
etc.  It  was  held  that  the  complaint  alleged  a  cause  of  action,  and  upon 
appeal  was  reversed,  but  not  upon  this  point,  but  upon  the  question  of 
whether  or  not  the  complaint  stated  two  causes  of  action. 

At  page  410  in  Abb.  Forms  of  Pleadings  we  find  this  note: 

''Where  tbe  court  rendezing  tbe  Judgment  is  one  of  general  jurisdiction  the 
facts  showing  jurisdiction  need  not  be  alleged." 

This  was  the  rule  at  common  law,  and  has  not  been  changed  in  the 
Code,  and  the  better  opinion  is  that  the  rule  applies  to  judgments  of 
such  courts  of  sister  states.  Id.  §§  277-278;  2  Chitt.  Pleadings,  p.  414. 
Therefore,  in  construing  section  532  of  the  Code  of  Civil  Procedure, 
which  is  made  applicable  to  this  court,  although  a  court  of  inferior 
jurisdiction  but  still  a  court  of  record,  it  has  jurisdiction  to  allow  a  re- 
covery to  be  had  upon  a  judgment  of  a  sister  state. 

The  motion  for  a  new  trial  must  therefore  be  denied.  Settle  order 
on  one  day's  notice. 


<89  Misc.  Rep.  149) 

FITZGERALD  ▼.  MILLER  et  al. 

(Erie  County  Court    February,  1915.) 

MOBTOAQBS    €s>151 — MBOnANICS'    LIXITS—PBIOBITT— VENDOR    AlfD    PUBOHABEB. 

Where  all  the  proTlsiona  of  a  contract  for  tbe  sale  of  lots  were  ap- 
parently inserted  for  the  sole  benefit  of  the  purchaser,  who  was  not  re- 
stricted as  to  the  amount  of  a  building  mortgage  which  he  might  place 
on  the  property,  and  which  would  take  priority  over  the  vendor's  mort- 
gage  for  the  unpaid  purchase  prioe,  and  where  the  vendor  was  to  fur- 
nish none  of  the  money  for  the  erection  of  the  buildings,  and  to  have 
no  say  as  to  their  character  or  manner  of  construction,  or  whether  they 
should  be  constructed,  a  mechanic's  lien  for  work  and  material  used  in 
the  erection  of  the  buildings  was  inferior  to  the  vendor's  mortgage. 

[Ed.  Note.— For  other  cases,  see  Mortgages,  Cent  Dig.  §§  307,  309-311, 
814-329,  332-^36;  Dec.  Dig.  <e=>151.] 

Action  by  William  H.  Fitzgerald  against  Walter  J.  Miller  and  oth- 
ers to  foreclose  a  mortgage.    Judgment  for  plaintiff. 
Albert  L.  Stratemeier,  of  Hamburg,  for  plaintiff. 
Daniel  N.  McNaughton,  of  Buffalo,  for  defendant  Koch. 

^ss>FQr  other  cases  see  same  topic  &  KEY-NUMBBR  in  all  Key-Numbered  Digests  &  Indexes 
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lyAING,  J.  This  is  an  action  to  foreclose  a  m 
the  defendant  Waher  J,  Miller  to  the  plaintiff.  On 
April,  1913,  the  plaiiuiiY,  who  was  then  the  owner  o; 
described  in  the  complaint,  entered  into  a  written  agre^ 
defendant  Miller,  the  material  parts  of  which  were: 

**Mr.  Miller  contracts  to  ptircbase  from  you,  through  as,  th^i 
the  sum  of  twenty  (20)  dolhirs  per  foot,  or  three  thousaod  (3 
the  entire  five  (5)  lots.  Tbe  terms  of  the  sale  are  that  Mr. 
deed  to  Mr.  Miller  the  lots  one  at  a  time  within  six  (6)  dayi 
their  work  la  started  on  each  lot.  The  terms  of  the  sale  ar< 
aid  win  deed  the  lot  on  which  Mr.  MOler  conmiencea 

luortgage  of  seven  hundred  (TOO)  dollars  on  the  North     

hundred  fifty  (050)  dollars  od  each  of  the  Schiller  street  lots, 
(500)  dollars  on  each  of  the  Goetlie  street  lots. 

*'As  soon  as  Mr.  Miller  is  able  to  secure  his  building  raortg 
tbe  sum  of  one  hundred  (100)  dollars  In  cash  per  lot,  and  leavi 
gage  for  six  hundred  t6<X);  dollars  on  North  Ogdeu  street  l( 
fifty  (550)  dollars  on  each  of  the  Scblller  street  lots,  and  foi 
dollars  on  each  of  the  Goethe  street  lots.  These  morUfaKes 
or  before  one  year,  with  Interest  at  the  rate  of  six  (6)  per  < 
a  {Trees  to  eoiamence  work  on  bouse  No.  1  within  thirty  <30> 
date,  and  the  other  four  (4)  within  sixty  (60)  days.  Taxes 
to  l^e  C(miputetL  and  paid  by  tlie  vendor,  up  to  tbe  date  of  sale*' 

'*Mr.  Fitz^^erald  agrees  to  give  an  abstract  of  title  for  each 
deed  of  lot  is  made.    Conveyance  to  be  made  at  time  of  placi 
and  second  mortgage  to  be  given  at  same  time.     Building  I 
from  some  chartered  bunk,  and,  if  from  private  Individual,  th 
to  Fltiigerald*8  appro vuL'* 

The  defendant  Miller,  on  or  about  April  18,  1913,  i 
ment  with  defendant  Koch  for  the  erection  of  build 
premises,  and  under  that  contract  Koch  did  work  and 
terials,  and  subsequently  filed  a  mechanic's  lien,  and 
that  this  lien,  amounting  to  $275,  is  prior  to  the  lien  ol 
mortgage.  On  or  about  June  6,  1913,  pursuant  to  \ 
April  4,  19 13^  the  plaintiff  gave  to  Miller  a  warranty  < 
and  IMiller  gave  back  the  mortgage  in  suit  The  vali 
of  defendant  Koch  depends  upon  the  contract  bctwe< 
and  Miller,  dated  April  4,  1913. 

It  is  urged  on  belialt  of  defendant  Koch  that  this 
the  consent  of  the  plaintiff  necessary  to  the  enforcer 
against  the  owner  of  the  property.  I  have  examined 
Ix^aring  on  this  proposition,  and  have  reached  the  cone 
contention  of  the  defendant  Koch  cannot  be  upheld 
fails  to  show  that  the  plaintiff  had  any  interest  in  the 
done  by  the  defendant  Miller.  He  did  not  look  to 
be  erected  for  his  security,  because  tlie  mortgages  he 
to  take  were  to  be  second  mortgages,  and  second,  app 
wdiole  cost  of  the  buildings.  He  was  to  furnish  none 
for  the  erection  of  the  buildings,  and  was  to  have  no 
character  of  the  buildings  or  the  manner  of  their  cod 
could  not,  under  the  contract,  enforce  or  prevent  the 
any  of  the  buildings.  The  provision  of  the  contract 
to  be  commenced  by  Milter  within  a  certain  time  was 
vision  inserted  to  fix  the  time  of  the  payment 
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of  the  property.  The  provision  in  the  contract  that,  in  case  the  build- 
ing loan  was  from  an  individual,  it  should  be  subject  to  plaintiff's  ap- 
proval, was  evidently  inserted  for  the  purpose  of  enabling'  the  plain- 
tiff to  prevent  placing  the  loan  with  somebody  who  would  not  be  able 
to  carry  out  his  contract,  and  so  dday  the  payment  to  the  plaintiff  of 
the  purchase  price  of  the  property. 

The  use  of  the  word  "their"  found  in  the  third  paragraph  of  the 
oontract  should  not  be  construed  as  meaning  that  the  building  opera- 
tions were  the  operations  of  Fitzgerald  and  Miller,  The  word  is  ap- 
parently either  a  clerical  error  or  an  expression  of  a  writer  who  did 
not  have  a  very  good  understanding  of  English.  There  is  nothing  in 
the  contract  to  show  that  the  buildings  to  be  erected  by  Miller  were 
to  be  for  the  ultimate  benefit  of  the  plaintiff.  I  find  no  decisions  that 
are  authority  for  sustaining  a  lien  against  the  owner  upon  a  contract 
of  this  character.  This  contract,  considered  with  reference  to  the 
question  here  involved,  does  not  differ  from  the  ordinary  contract 
for  the  sale  of  real  estate.  The  provisions  in  the  contract  with  ref- 
erence to  the  buildings  to  be  erected  On  the  property  were  apparently 
all  inserted  for  the  benefit  of  Miller,  and  not  for  the  benefit  of  Fitz- 
gerald. Fitzgerald  seeks  by  this  contract  to  get  the  purchase  price  for 
the  land,  and  to  get  that  within  a  certain  time,  and  he  gives  Miller  a 
free  hand  in  placing  the  building  mortgage,  as  to  the  amount  of  the 
mortgage,  and  after  such  building  mortgage  is  placed  agrees  to  take 
a  second  mortgage  for  the  balance  due  on  the  contract. 

It  may  not  be  necessary  in  every  case,  in  order  to  sustain  a  lien, 
that  the  buildings  should  be  for  the  benefit  of  the  owner,  and  it  may 
not  be  necessary  in  every  case  that  the  owner  should  have  authority 
to  enforce  the  erection  of  buildings  or  authority  to  stop  their  erection. 
It  may  not  be  necessary  in  every  case  that  the  owner  should  know 
just  what  kind  of  buildings  are  to  be  erected  or  their  cost.  It  is  true, 
however,  that  in  the  various  decisions  that  have  b^en  made  bearing 
on  this  proposition  much  stress  has  been  laid  on  all  these  elements. 
Here  is  a  case  where  all  these  elements  are  lacking,  and  I  am  satisfied 
that  with  all  these  elements  lacking  it  cannot  be  held  that  the  work 
was  done  and  materials  furnished  with  consent  of  the  owner. 

I  hold,  therefore,  that  the  plaintiff  is  entitled  to  the  judgment  of 
foreclosure  and  sale,  and  that  the  lien  of  the  defendant  Koch  is  in- 
ferior to  the  lien  of  the  plaintiff's  mortgage. 

Judgment  of  foreclosure  and  sale  for  plaintiff. 


PEOPI^  ex  rel.  GEGAN  v.  WHITE. 
(Court  of  General  Sessions,  New  York  County.    June,  1914.) 

DZBOBPEBLT   CONDUCT    «=»1— WHAT    CONSTITUTES. 

Where  accused  interrupted  and  interfered  with  religions  services  held 
on  Sunday,  attempting  an  address  while  the  regular  minister  was  conduct- 
ing the  services,  he  was  guilty  of  disorderly  conduct  tending  to  a  breach 
of  the  peace. 

[Ed.  Note. — For  other  cases,  see  Disorderly  Conduct,  Cent.  Dig.  §$  1-7, 
^Id;   Dec.  Dig.  €=»!.] 

«S5>For  oUi«r  cases  see  same  toplo  A  KET-NUMBER  in  all  Key-Numbered  DtceeU  it  ladvxes 
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On  a  prosecution  in  Magistrate's  Court  by  the  People,  on  the  com- 
plaint of  James  J.  Gegan,  Bouck  White  was  convicted  of  disorderly  con- 
duct, and  he  appeals.    Affirmed. 

Accused  interrupted  religious  services,  attempting  to  address  the 
pastor  conducting  them  on  the  matter  of  debating  a  social  question. 

James  E.  Smith,  Asst.  Dist.  Atty.,  for  the  People. 
James  W.  Osborne,  of  New  York  City,  for  defendant. 

M ALONE,  J.  I  am  prepared  to  announce  my  judgment.  After  the 
very  elaborate  and  ingenious  arguments  that  have  been  heard  in  this 
case,  the  court  cannot  expect  to  receive  any  further  information  upon 
the  subject,  and,  as  it  entertains  no  doubt  about  the  case,  it  thinks  that 
it  is  its  duty  to  announce  its  opinion,  and  not  suffer  the  parties  to  re- 
main in  suspense. 

The  question  involved,  as  I  view  it,  lies  within  a  very  narrow  com- 
pass: Was  the  defendant  properly  found  guilty  of  disorderly  con- 
duct tending  to  a  breach  of  the  peace?  That  will  depend,  as  the  court 
thinks,  upon  whether  this  conduct  was  calculated  to  stir  up  tumult 
and  confusion.  Assuredly  we  cannot  but  admit  that  no  man,  under  our 
system  of  law,  is  punishable  for  the  discontent  or  dissatisfaction  of 
his  own  mind.  Men  have  a  right  to  their  own  opinions,  and  to  express 
them  freely  and  fully  in  the  public  prints  and  in  other  ways  that  arc 
legal  and  proper,  and  we  should  all  feel  sorry  to  see  any  person  convict- 
ed at  the  bar  of  a  criminal  court  because,  perhaps,  in  an  unguarded,  un- 
fortunate way  he  had  delivered  sentiments  or  done  acts  that  were  not 
strictly  legal,  or  which,  if  construed  too  strictly,  might  be  considered 
sufficient  to  bring  him  within  the  penalties  of  the  statutes. 

But  I  think  the  law  is  perfectly  well  settled  that  no  man  in  a  house 
of  religious  worship,  on  the  Lord's  Day,  in  a  discontented  state  of 
mind  himself,  is  to  infuse 'that  discontent  into  the  minds  of  other  per- 
sons, by  which  the  tendency  is  to  disturb  the  tranquility  and  peace  of 
those  communicating  at  divine  service.  If  he  does  that,  he  becomes 
a  very  capital  offender  against  the  law,  because  whatever  disturbs  the 
peace  of  mind,  the  comfort,  of  persons  thus  congregated,  I  think  is  an 
act  that  is  of  detriment  to  us  all.  The  question  which  the  magistrate 
had  to  determine  in  this  case  was  whether,  from  all  the  circumstances 
as  they  appeared  on  the  hearing,  the  defendant  comes  within  that  de- 
scription. 

The  place  was  the  Calvary  Baptist  Church,  and  the  date  when  these 
proceedings  occurred  was  Sunday,  May  10th,  about  11  o'clock  in  the 
morning.  I  think  that  the  quiet,  undisturbed  worship  of  God  in  a 
house  of  worship  involves  precious  doctrines  to  the  people,  and  cannot 
be  diminished  even  by  well-meaning  and  respectable  persons;  and 
Sunday  was  not  a  proper  time,  nor  was  the  Calvary  Baptist  Church 
the  proper  place,  for  the  disputatious  discussion  upon  the  responsibili- 
ties of  citizenship  and  the  duties  of  men.  It  was  the  time  and  place 
where  forms  of  conduct  are  to  be  cautiously  and  strictly  observed. 
Surely,  if  you  strip  religion  of  its  quiet  forms  and  external  symbols, 
you  will  fix  it  to  the  earth.  It  would  seem,  too,  that  it  was  of  pri- 
mary importance  to  the  community  that  their  retreat  from  a  world  of 
stress  and  excitement  on  that  Sunday  morning  should  not  be  disturbed. 
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and  that  end,  as  I  view  it,  would  be  defeated,  without  the  instrumental- 
ity of  outward  quietness  and  proper  behavior,  and  by  conduct  that  is 
such  as  will  arrest  and  fix  the  attention  of  the  communicants  and  stim- 
ulate those  who  are  desponding,  those  who  come  there  for  contempla- 
tion and  for  religious  consolation.  No  one  assuredly  can  respect  reli- 
gion and  at  the  same  time  insult  its  forms  and  proper  symbols. 

We  cannot  too  well  form  a  correct  estimate  of  how  intimately  great. 
and  little  matters  are  connected  together  in  all  such  cases.  Any  con- 
duct, therefore,  which  is  calculated  to  destroy  that  nice  observance  of 
orderly  behavior  which  has  always  existed  on  the  Lord's  Day  in  houses 
of  worship  is  a  matter  of  great  importance  to  the  multitude  of  men 
generally.  It  seems  to  the  court  that  such  a  proceeding,  from  all  the 
evidence  that  was  submitted  before  the  magistrate  and  read  here,  was 
clearly  contrary  to  the  religious  feelings  and  habits  of  the  people  of 
this  country,  and  cannot  be  reconciled  with  good  sense  or  good  feel- 
ing. 

The  character  of  the  defendant's  vocation  should  have  taught  him 
that  some  of  the  ends  of  religion  are  to  promote  peace  and  harmony 
in  the  world,  and  to  inculcate  in  the  minds  of  men  a  submission  to 
government  and  obedience  to  the  laws.  He  seems,  from  the  evidence 
I  have  heard  read  here,  to  have  soiled  the  luster  of  his  calling,  by  de- 
viating from  the  paths  of  orderly  and  proper  conduct,  when  he  pre- 
ferred to  stand  forth  as  the  champion  of  confusion  and  lawlessness.  It 
was  necessary,  therefore,  that  the  municipal  authorities  should  take 
upon  themselves  the  ''nipping  in  the  bud"  of  an  act  of  such  flagrant  dis- 
order as  is  disclosed  here,  and  the  apprehension  and  prosecution  of  so 
daring  an  offender.  If  our  municipal  authorities  have  not,  within  the 
law,  authority  to  provide  against  such  evils  of  confusion  and  disorder 
in  the  house  of  prayer,  then,  indeed,  arc  our  people  at  the  mercy  of  the 
combination  of  those  who  respect  no  law,  no  order,  and  no  government 
except  their  own  unbridled  wills. 

This  is  the  view  I  take  of  the  case,  and  I  think  it  does  not  conflict 
with  any  rule  of  law,  or  any  adjudged  case,  in  this  state.  While  it  is 
beyond  the  power  of  the  law  to  rectify  men's  minds,  and  to  infuse  into 
them  that  spirit  which  prompts  them  to  the  doing  of  praiseworthy 
things,  promotive  of  the  peace  and  comfort  of  the  community,  still  it  is 
within  the  power — yes,  the  duty — of  the  law  to  take  from  those  who 
are  indifferent  and  evil-minded  the  ability  of  doing  public  mischief,  and 
to  limit  and  restrain  them  of  their  liberty,  if  needs  be,  when  they  grossly 
abuse  it.  Courts,  I  think,  would  but  poorly  discharge  their  obligations, 
if  by  the  judgments  which  they  announce  they  did  not  endeavor  to  se- 
cure the  comfort  of  the  community  by  taking  from  such  people  the  pow- 
er, at  least  for  the  time,  of  disturbing  the  public  mind.  Indeed,  it 
would  do  violence  to  the  understanding  of  men  to  maintain  that  the 
defendant's  conduct  was  not  disorderly.  That  it  inevitably  tended  to  a 
breach  of  the  peace  is  clearly  sustained  by  the  evidence,  because  it  ac- 
tually resulted  in  a  flagrant  breach  of  the  peace.  Upon  consideration 
the  court  cannot  say. that  there  was  not  abundant  evidence  before  the 
magistrate  to  support  the  judgment  of  conviction  of  the  defendant  of 
disorderly  conduct  tending  to  a  breach  of  the  peace. 

The  last  question,  respecting  the  sentence,  is  equally  clear.    This 
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court  regards  it  as  substantially  right,  as  fully  answering  what  the  law 
was  intended  to  prohibit  and  discourage. 

Let  the  judgment  of  conviction,  therefore,  as  well  as  the  sentence 
of  the  magistrate,  stand  affirmed. 


PEOPLE  V.  ABETn  et  al. 
(Court  of  General  Sessions  of  the  Peace,  New  York  County.    April,  1014.) 

1.  Criminal  Law  ^=»641 — ^Rzonr  to  Counsel— Infobication  of  DcFSNOAifT 

BY  Court. 

Although  the  proTlslonB  of  Const  art  1,  |  6,  and  Code  Ct.  Proc.  i  188, 
providing  that  the  magistrate  must  Immediately  inform  a  defendant  of 
his  right  to  employ  counsel,  does  not  apply  to  summary  proceedings,  as  a 
prosecution  as  for  misdemeanor,  not  had  upon  indictment,  nevertheless 
the  better  practice  is  for  such  magistrate  to  give  such  information  in  all 
cases. 

[Ed.  NQte.— For  other  cases,  see  Criminal  Law,  Cent  Dig.  H  1496- 
1505;   Dec.  Dig.  €=»e41.] 

2.  Cbiminal  IxAw  ^ss>e41 — Due  Pboobss  of  Law — CanaNAL  Pbosbcution — 

Right  to  Ebcflot  CouNSSii — "Waiver." 

Where  defendants,  charged  with  misdemeanor,  being  unable  to  speak 
English,  when  arraigned,  permitted  the  trial  to  proceed,  but,  as  soon  as 
they  understood  that  such  in  fact  was  the  case,  requested  they  be  allowed 
to  hire  a  lawyer,  nevertheless  the  refusal  of  their  request  by  the  court 
rendered  their  conviction  improper,  since  they  had  made  no  waiver  of 
the  right  to  counsel  given  by  Const  art.  1,  |  6,  express  or  implied; 
"waiver"  being  the  intentional  relinquishment  of  a  known  right,  with 
full  knowledge  of  its  existence  and  an  intention  to  relinquish  it  (citing 
Words  and  Phrases,  Second  Series,  Waiver). 

[Ed.  Note.— For  other  cases,  see  Criminal  Law,  Cent  Dig.  §|  1496-1506 : 
Dec.  Dig.  <=s>G41.] 

Appeal  from  Magistrate's  Court,  City  of  New  York,  First  Division, 
Third  District 

Francesco  Abetti  and  others  were  convicted  of  disorderly  conduct 
tending  to  a  breach  of  the  peace,  and  appeal.    Reversed. 

Palmieri  &  Wechsler,  of  New  York  City,  for  appellants. 

Charles  S.  Whitman,  Dist.  Atty.,  of  New  York  City  (James  A.  Dele- 
hanty,  Asst.  Dist.  Atty.,  and  Morris  Koenig,  both  of  New  York  City, 
of  counsel),  for  the  People. 

WADHAMS,  J.  This  is  an  appeal  from  a  judgment  convicting  the 
defendants  of  disorderly  conduct  The  defendants  were  arraigned  in 
the  Night  Court,  which  adjourned  the  trial  to  the  following  day.  The 
defendants  testified  through  an  interpreter,  and  one  of  them,  in  answer 
to  an  inquiry  whether  the  adjournment  was  had  for  the  purpose 
of  securing  a  lawyer,  said : 

"Yes ;   there  was  no  interpreter.    I  couldn't  explain  my  businesa*' 

The  next  morning,  when  the  case  was  called  for  trial,  no  attorney 
appeared  for  the  defendants,  and  nothing  was  said  either  by  the  court 
or  the  defendants  concerning  their  being  represented  by  counsel  until 
two  police  ofHcers  had  been  examined.  At  the  conclusion  of  the  ex- 
amination of  the  first  officer  by  the  assistant  district  attorney,  and  with- 

^=»For  other  cases  see  same  topic  A  KEY-NUMBBR  in  all  Key-Numbered  Dlgestt  ft  Indexes 
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out  an  opportunity  for  cross-examination  having  been  given,  the  second 
officer  was  called  and  examined  by  the  court.'  The  court  then  said  to 
the  interpreter: 
"Tell  the  defendants  what  the  officers  have  testUled  to.** 

Whereupon  the  defendants,  through  the  interpreter,  replied: 
"We  want  to  hire  a  lawyer,  Judge  PalmleiL" 

And  the  court  said : 

"They  must  go  on  now ;  they  are  charged,  not  with  a  felony,  but  with  dUk 
orderly  conduct  They  are  not  entitled  to  a  lawyer,  but  they  are  entitled  to 
cross-examine  these  police  officers,  if  they  choose,  and  that  Is  alL  I  want  you 
to  ask  them  If  they  wish  to  cross-examine  the  officers." 

In  my  opinion  the  refusal  of  the  magistrate  to  give  the  defendants 
an  opportunity  to  employ  counsel  under  these  circumstances  was  re- 
versible error. 

[1]  It  is  urged  in  support  of  the  judgment  that  the  magistrate  was 
under  no  obligation  to  advise  the  defendants  of  their  right  to  employ 
counsel.  It  has  been  held  that  part  4  of  the  Code  of  Criminal  Proce- 
dure, entitled  "Of  the  Proceedings  in  Criminal  Actions  Prosecuted 
by  Indictment,"  being  sections  133  to  698,  inclusive,  has  no  bearing 
upon  actions  prosecuted  without  indictment.  People  v.  Johnston,  187 
N.  Y.  319,  79  N.  E.  1018.  On  this  ground  it  has  been  held  that  the 
provisions  of  section  188,  providing  that  the  magistrate  must  immedi- 
ately inform  a  defendant  of  his  right  to  the  aid  of  counsel  in  every 
stage  of  the  proceeding,  does  not  apply  to  a  summary  proceeding  be- 
fore a  magistrate,  and  his  omission  to  inform  the  defendant  of  his 
right  to  counsel  is  not  error.  People  ex  rel.  Farley  v.  Crane,  94  App. 
Div.  400, 88  N.  Y.  Supp.  343;  People  v.  Giles,  12  App.  Div.  495,  42  N. 
Y.  Supp.  749;  People  v.  Cook,  45  Hun,  36;  People  v.  Bums,  19  Misc. 
Rep.  680,  44  N.  Y.  Supp.  1106;  People  v.  Hildebrandt,  16  Misc.  Rep. 
195,  38  N.  Y.  Supp.  958.  It  was  upon  this  ground  that  the  judgments 
were  affirmed  in  People  ex  rel.  Berdenich  v.  Collins  et  al.,  decided  in 
this  court  on  January  9,  1913.  These  decisions  did  not,  however,  hold 
that  the  defendant  is  not  entitled  to  be  represented  by  counsel,  even 
in  a  summary  proceeding,  if  he  demands  it. 

This  right  is  guaranteed  by  the  Constitution  of  the  state  of  New 
York,  which  by  article  1,  section  6,  provides : 

**In  any  trial  In  any  court  whatever  the  party  accused  shall  be  allowed  to 
appear  and  defend  In  person  and  with  counsel  as  In  civil  actions.*' 

The  constitutional  provision  is  restated  in  the  Code  of  Criminal  Pro- 
cedure in  section  8,  entitled  "Rights  of  Defendant  in  a  Criminal  Ac- 
tion," wherein  it  is  provided,  by  subdivision  2,  in  a  criminal  action 
the  defendant  is  entitled  "to  be  allowed  counsel  as  in  civil  actions,  or 
he  may  appear  and  defend  in  person  and  with  counsel."  The  distinc- 
tion between  a  failure  on  the  part  of  the  magistrate  to  advise  the  de- 
fendant of  his  right  to  counsel  and  the  refusal  to  permit  a  defendant 
to  be  represented  by  counsel,  has  been  heretofore  pointed  out  in  this 
court.    Judge  Rosalsky,  in  his  opinion  in  the  Young  Case,  said : 

"If  the  defendant  had  asked  the  magistrate  for  an  opportunity  to  be  repre- 
sented by  counsel  and  the  magistrate  had  refused  her  request,  the  proceeding 
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wouM  bare  been  a  nullity,  because  a  defendant,  under  oar  Constitotlon  and 
Bill  of  Rights,  Is  entitled  to  be  represented  by  counsel  in  any  trial  bad  in  any 
court  whatever." 

And  in  the  Collins  Case,  in  almost  identical  language.  Judge  Rosal- 
sky  again  pointed  out  the  distinction.  Although  in  proceedings  not 
prosecuted  by  indictment  the  magistrates  are  not  expressly  required 
by  the  statute  to  inform  a  defendant  of  his  right  to  aid  of  counsel,  the 
better  practice  is  to  do  so.  In  People  v.  Hildebrandt,  16  Misc.  Rep. 
195,  at  page  197,  38  N.  Y.  Supp.  958,  at  page  960,  it  was  stated: 

'*It  is  the  practice  of  magistrates  empowered  to  hold  Courts  of  Special  Ses- 
sions to  inform  the  defendant,  when  arraigned,  of  his  right  to  couns^  and  to 
give  him  time  to  secure  counsel  if  be  so  desires,  and  we  are  disposed  to  re- 
gard this  course  of  procedure  with  favor,  and  to  require  its  observance  in 
all  cases,  particulaiiy  in  view  of  the  provisions  of  section  8  of*  the  Ck>de  of 
Criminal  Procedure  and  of  article  1,  section  6,  of  the  Constitution,  which 
guarantees  to  every  person  the  right  to  appear  and  defend  in  person  and  with 
counsel  in  any  trial  in  any  court  wherever  accused  of  crime.    •    •    *  " 

This  court  has  heretofore  indicated  its  approval  of  such  practice. 
In  the  Young  Case,  supra,  Judge  Rosalsky  said  : 

"It  does  seem  to  me,  bowevar,  that  since  the  magistrates  have  greater  pqwer 
to-day  in  proceedings  of  summary  character  than  they  ever  had  before,  the  bet- 
ter practice  would  be  for  them  to  inform  the  defendant  of  his  rights  when  ar- 
raigned upon  a  Charge  where  they  have  summary  Jurisdiction.  While  it  is 
true  that  every  person  is  presumed  to  know  the  law,  nevertheless,  it  is  safe 
to  assert  that  at  least  99  per  cent,  of  the  d^endants  brought  to  the  Magis- 
trates' Courts  are  not  familiar  with  the  privileges  and  rifi^ts  which  they  en- 
Joy  under  our  wise  and  beneficent  system  of  government" 

And  in  the  Collins  Case,  supra,  Judge  Rosalsky  again  stated: 

"It  seems  to  me,  however,  that  it  would  be  better  practice  for  magistrates 
to  inform  a  defendant  as  to  his  ri^ts." 

In  the  case  of  People  v.  Bernhardt,  in  a  decision  handed  down  by 
Judge  Malone  on  November  30,  1910,  this  court  again  emphasized  the 
right  of  defendants  in  summary  proceedings  to  be  represented  by 
counsel. 

In  view  of  the  continuance  of  appeals,  due  to  the  confusion  caused 
by  the  limitation  of  the  statutory  requirements  that  a  defendant  be  in- 
formed of  his  rights  to  employ  counsel  in  cases  prosecuted  by  indict^ 
ment,  as  distinguished  from  other  cases  in  which  proceedings  are  had 
before  a  magistrate,  the  attention  of  the  Legislature  is  called  to  the 
advisability  of  so  amending  the  Code  of  Criminal  Procedure  as  to 
require  that  in  all  cases,  whether  prosecuted  by  indictment  or  other- 
wise, the  magistrate  should  be  required  to  inform  the  defendant  of  his 
right  to  the  aid  of  counsel. 

[2]  But  it  is  contended  that  the  defendants  waived  their  right  to  be 
represented  by  counsel  when  they  failed  to  assert  their  right  at  the 
commencement  of  the  trial.  It  has  been  held  that  a  defendant  in  a 
criminal  case  may  waive  rights  given  iiim  by  statute  and  even 
constitutional  provisions  intended  for  his  benefit.  Pierson  v.  People, 
79  N.  Y.  429,  35  Am.  Rep.  524;  People  v.  Rathbun,  21  Wend.  509,  542. 
In  the  case  before  me  there  is  no  express  waiver  of  the  provision  of 
the  Constitution  by  virtue  of  which  the  defendants  were  entitled  to 
be  represented  by  counsel. 
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It  is  urged,  however,  that,  as  the  defendants  stood  silent  when  the 
trial  was  actimlly  begun,  such  silence  was  an  implied  waiver.  In  Peo- 
ple V.  Hildebrandt,  16  Misc.  Rep.  195,  at  page  197,  38  N.  Y.  Supp.  958, 
at  page  959,  dted  in  support  of  this  contention,  Judge  Garretson, 
afiirmmg  a  judgment  of  conviction,  said : 

**Tlke  law  does  not  do  more  at  the  outset  of  any  criminal  action  than  give 
a  defoatdant  an  opportanity  to  employ  coanael." 

In  that  case,  however,  an  adjournment  had  been  had  for  the  pur- 
pose of  securing  counsel,  who  upon  the  adjourned  day  had  appeared, 
and  thereafter  on  a  second  adjournment,  no  excuse  being  offered,  had 
failed  to  attend  upon  the  trial. 

It  may  well  be  that  in  a  case  where  a  defendant  had  proceeded  to 
trial  without  having  made  any  request  to  be  represented  by  counsel 
(there  being  nothing  in  the  record  to  show  that  he  was  not  fully  aware 
of  and  able  to  assert  his  right),  he  could  not  thereafter  be  heard  to 
complain  that  he  had  not  been  permitted  to  go  to  trial  with  the  aid  of 
counsel.  It  has  been  held  in  other  jurisdictions  that  the  constitutional 
right  of  the  defendant  to  be  represented  by  counsel  may  be  waived, 
and  that  such  waiver  will  be  implied  where  the  defendant  goes  to  trial 
without  asserting  that  right  In  State  v.  Raney,  63  N.  J.  Law,  363,  43 
Atl.  677,  Chief  Justice  Magie  said : 

"The  rlgbt  and  prlvUege  in  question  In  this  case  is  tbus  capable  of  being 
waiyed.  In  the  absence  in  the  record  and  proceedings  of  any  Indication  that 
the  accused  desired  the  assistance  of  counsel  and  was  denied  it,  it  will  be 
presumed  that  he  failed  to  ash  that  counsel  be  assigaed  fi>r  his  defease,  and 
chose  to  defend  himself." 

So  it  has  been  held  that  there  must  be  a  request  for  and  a  denial  of 
coimsel  shown  to  constitute  error,  and  that  a  denial  will  not  be  pre- 
sumed. Barnes  v.  Commonwealth,  92  Va.  794,  23  S.  E.  784.  See, 
also,  State  v.  De  Serrant,  33  La.  Ann.  979.  A  waiver  has  been  de- 
fined as  "the  intentional  relinquishment  of  a  known  right  with  full 
knowledge  of  its  existence  and  an  intention  to  relinquish  it"  (Bouvier's 
Law  Dictionary),  and  such  a  waiver  is  implied  whenever  it  may  be 
reasonably  and  fairly  inferred  from  the  act  or  omission  or  silence  of 
the  party  who  has  the  power  of  waiving  (Words  and  Phrases,  vol.  4). 

It  has  been  held  that  it  need  not  appear  that  a  defendant  had  ex- 
pressly waived  his  right  to  trial  by  jury  to  render  valid  the  judgment  of 
conviction.  People  v.  Goodwin,  5  Wend.  253;  People  v.  Luczak,  10 
Misc.  Rep.  590,  32  N.  Y.  S'upp.  219.  In  the  case  of  People  v.  Luczak 
Judge  Hatch  said : 

"It  was  held  under  the  original  act,  where  the  right  to  demand  a  trial  by 
jnry  was  given,  that  it  was  not  necessary  for  the  court  to  inform  the  prisoner 
of  his  right  to  be  tried  by  a  Jury  or  that  he  slt^ould  expressly  waive  such  right 
to  render  vaUd  the  judgment  of  conviction." 

In  distinguishing  People  v.  Mallon,  39  How.  Prac.  454,  Judge  Hatch 
said: 

*Tte  discussion  upon  this  point  was  not  necessary  to  a  determination  of 
the  guestlon  presented,  for  it  there  appeared  that  defendant  demanded  a  trial 
by  jury,  which  was  refused.  In  the  present  case  defendant  made  no  objec- 
tion to  the  trial  proceeding  before  the  court,  and  he  must  be  held  to  have 
elected  to  be  so  tried." 
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In  the  case  before  me,  likewise,  it  is  not  necessary  to  detennine 
whether  the  privilege  to  be  represented  by  counsel,  guaranteed  by  the 
Constitution,  will  be  deemed  to  have  been  waived  by  not  asserting  it 
at  the  cwnmencement  of  a  trial,  for  the  reason  that  in  this  case  there  is 
affirmative  evidence  that  the  defendant  did  not  intend  to  waive  that 
right  Upon  their  arraignment  in  the  Night  Court  they  had  stated 
that  they  desired  the  presence  of  counsel,  and  there  is  no  evidence  that 
^fter  having  made  such  request  they  had  at  any  time  expressed  a  will- 
ingness to  proceed  without  counsel.  The  adjournment  from  the  night 
session  until  the  morning  did  not  afford  a  sufficient  opportunity  to  se- 
cure counsel,  and  there  is  no  evidence  that  any  message  for  counsel 
had  actually  been  sent.  Moreover,  the  defendants  did  not  understand 
the  English  language,  and  as  soon  as  they  were  informed  at  the  trial 
next  morning  by  direction  of  the  court  through  the  interpreter  what 
was  taking  place  they  notified  the  court  that  they  desired  to  have  coun- 
sel. A  waiver,  if  implied,  is  implied  from  the  fact  that,  having  pro- 
ceeded without  counsel,  defendant  thereby  intended  to  dispense  with 
counsel ;  whereas  in  this  case  it  is  clear  that  these  defendants  desired 
counsel  at  the  outset  and  reiterated  their  demand  at  the  first  oppor- 
tunity given  them  to  make  known  their  wishes.  When  the  magistrate 
instructed  them  that  they  must  go  on  with  the  case,  and  told  them  that 
they  were  not  entitled  to  a  lawyer,  he  did  not  do  so  upon  the  ground 
that  they  had  waived  the  right  to  be  represented  by  counsel,  but  upon 
the  ground  that  they  were  not  entitled  to  counsel,  because  they  were 
charged,  "not  with  a  felony,  but  with  disorderly  conduct."  Again,  at 
the  conclusion  of  the  case,  the  court  said : 

"I  want  it  to  be  understood  by  these  men  that  everything  has  been  accorded 
them  that  by  law  should  be.  They  are  not  by  law  entitled  to  the  aid  of  coun- 
sel. It  is  only  in  case  of  felony — cases  prosecuted  by  indictment — ^that  they 
are  entitled  to  the  aid  <xC  counsel;  otherwise,  counsel  oome  in  simply  by 
courtesy." 

The  defendants  were  clearly  entitled  to  be  represented  by  counsel, 
whether  the  charge  was  felony  or  disorderly  conduct,  and  had  not  in 
my  opinion  waived  that  right. 

Judgment  is  reversed,  and  a  new  trial  ordered. 


In  re  DUFFY'S  ESTATE. 
(Surrogate's  Court,  New  York  County.    April  19,  1915.) 

L  Wills  ^=»439 — Oonstbuction— Iitoention. 

Where  the  intention  of  the  testator  is  not  clearly  expressed  in  the  will, 
the  court  must  resort  to  the  established  rules  of  construction  to  deter- 
mine it. 

[Ed.  Note.—For  other  cases,  see  Wills,  Cent  Dig.  H  ^^2,  955,  957 ;  Dec 
Dig.  «e=>439.] 

2.  Wills  ^=»634 — Construction— Contingent  Bequest— Lapse. 

Where  the  testator,  in  disposing  of  the  remainder  after  a  life  estate* 
directed  that  one-half  of  the  property  be  conveyed  to  his  niece,  etc,  tlie 
gift  was  contingent,  under  the  rule  that  such  is  the  case  when  the  only 
words  of  gift  are  found  in  a  direction  to  divide  or  pay  at  a  future  time, 

^s»For  other  cases  see  same  topic  A  KET-NUMBBR  in  all  Key-Numbered  Digests  ft  Indexes 
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ana  did  not  vest  on  testator's  death  In  tbe  contingent  remaindermen  until 
tbe  death  of  the  life  tenant,  so  that  the  next  of  kin  of  remaindermen,  who 
predeceased  such  life  tenant,  were  not  entitled  to  the  property. 

[Ed.  Note.— For  other  cases,  see  WlUs,  Cent  Dig.  S§  1488-1510 ;  Dec. 
Dig.  <&=>634.] 

S.    WlIXS  ^=»634 — CONBTBtJCTION— CONTINGmfT  BeQUECT  OF  RKICAINDEB. 

Testator's  will  provided  that  If  his  sister,  life  tenant  by  the  will,  shonld 
predecease  his  niece,  nephews,  or  other  sisters,  one-half  of  the  property 
should  be  conveyed  to  his  niece,  $1,000  to  one  sister,  and  the  residue  to 
the  other,  to  be  conveyed  at  her  death  to  his  nephews  and  another  niece, 
and  that.  If  any  of  his  sisters,  nieces,  or  nephews  should  predecease  the 
sister  whom  he  had  made  life  tenant,  the  property  should  be  divided  be- 
tween the  persons  mentioned.  Held,  that  the  evident  Intention  being  to 
confine  the  distribution  of  the  remainder  to  persons  mentioned  in  the  will 
living  at  the  death  of  the  sister  made  life  tenant  by  the  will,  and  there 
being  but  one  survivor  of  such  sister  among  those  named,  he  therefore 
became  entitled  to  the  remainder. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent  Dig.  {§  1488-1510;  Dec. 
Dig.  td=»e34.] 

In  the  matter  of  the  Estate  of  James  A.  Duffy.  On  request  by  the 
substituted  trustee  for  construction  of  the  will  of  the  testator.  Will 
construed. 

Michael  J.  Scanlan,  of  New  York  City,  for  John  Brady  and  Alice 
McDonald,  administratrix. 

Edo  E.  Mercelis,  of  New  York  City,  for  respondents. 

Geller,  Rolston  &  Horan,  of  New  York  City,  for  substituted  trustee. 

Thomas  Moore  Simonton,  of  New  York  City,  for  Josephine  Marie 
Kendall  and  others. 

FOWLER,  S.  The  substituted  trustee  has  filed  an  account  of  its 
proceedings  and  asks  the  court  to  construe  the  will  of  testator  so  that 
the  fund  held  by  it  may  be  distributed  among  the.persons  entitled  there- 
to.   The  will  reads  as  follows : 

"I,  James  A«  Duffy,  do  wiU  and  bequeath  to  my  sister,  EUen  O.  Duffy  (after 
paying  my  funeral  expenses,  which  I  desire  to  be  inexpensive),  all  my  prop- 
erty and  effects.  I  hereby  appoint  Mr.  Edgar  S.  Hicks,  of  Brooklyn,  and  Mr. 
John  Gaynor,  of  New  York,  the  executors  of  this  will,  with  instructions  to 
convert  my  effects  in  the  best  manner  their  Judgment  will  dictate  and  to  tn- 
vest  It  safely  at  Interest  for  the  sole  benefit  of  the  said  Ellen  G.  Duffy.  In 
tbe  event  of  the  death  of  the  said  Ellen  0.  Duffy  before  the  death  of  my  niece, 
Ellen  Brady,  or  my  sisters,  Alicia  and  Ann,  or  my  nephews,  Peter  J.  and 
John  Brady,  I  will  that  one-half  of  the  above  property  be  conveyed  to  my 
niece,  Ellen  Brady,  one  thousand  dollars  to  my  sister  Ann,  and  the  balance 
or  residue  to  my  sister  Alicia,  to  be  conveyed  at  her  death  to  her  chUdren 
(Peter,  John  and  Mary).  Should  either  of  the  above  sisters  or  nieces  and 
nephews  'die  before  the  death  of  my  sfster  EUen,  it  is  my  wlU  that  the  prop- 
erty be  divided  pro  rata  on  the  above  basis  between  the  persons  above  men- 
tioned." 

Ellen  C.  Duffy,  the  sister  of  the  testator,  died  on  the  24th  of  Feb- 
ruary, 1914.  All  the  persons  mentioned  in  the  will  predeceased  her, 
except  John  Brady,  the  son  of  testator's  sister  Alicia.  That  the  will 
created  a  trust  of  all  of  testator's  property  for  the  benefit  of  Ellen  C. 
Duffy  during  her  life  was  determined  by  this  court  when  it  appointed 
the  Farmers'  Loan  &  Trust  Company  as  substituted  trustee  in  place 
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of  Edgar  S.  Hicks.    Smith  v.  Central  Trust  Co.,  154  N.  Y.  333. 48  N. 
E.  553. 

The  question  now  to  be  determined  is :  Who  is  entitled  to  the  re- 
mainder after  the  life  estate  of  Ellen  C.  Duffy  ?  The  will  was  evident- 
ly drawn  by  a  person  unacquainted  with  the  use  of  technical  legal 
terms. 

[1]  While  it  is  evident  that  the  testator  intended  to  give  to  Ellen  C 
Duffy  a  life  estate  in  his  entire  estate,  his  intention  as  to  the  disposition 
of  the  remainder  is  not  free  from  doubt.  It  is  therefore  necessary  to 
have  recourse  to  those  rules  of  construction  recognized  by  the  courts 
as  effective  aids  in  th^e  interpretation  of  wills  whidi  do  not  dearly  ex- 
press the  meaning  of  the  testator. 

[2]  One  of  those  rules  is  that,  when  the  only  words  of  gift  are 
found  in  the  direction  to  divide  or  pay  at  a  future  time,  the  gift  is  con- 
tingent and  not  vested.  Applying  this  rule  to  the  matter  under  con- 
sideration, it  is  apparent  that  the  testator  did  not  use  words  of  direct 
gift  in  disposing  of  the  remainder  after  the  life  estate  of  his  sister, 
Ellen  C.  Duffy,  for  he  directs  that  the  remainder  shall  be  conveyed  to 
certain  persons  upon  her  death.  The  gift  to  those  persons,  therefore, 
was  future  and  contingent,  and  did  not  vest  until  the  death  of  the  life 
tenant  Matter  of  Baer,  147  N.  Y.  348,  41  N.  E.  702;  Matter  of 
Crane,  164  N.  Y.  71,  58  N.  E.  47;  Schlereth  v.  Schlereth,  173  N.  Y.  144. 
66  N.  E.  130,  93  Am.  St.  Rep.  616;  Salter  v.  Drowne,  205  N.  Y.  204. 
98  N.  E.  401.  The  right  of  the  remaindermen  to  take  imder  the  first 
sentence  of  the  third  paragraph  of  the  will  was  dependent  upon  their 
surviving  the  life  tenant.  As  all  of  them,  except  John  Brady,  prede- 
ceased the  life  tenant,  their  next  of  kin  are  not  entitled  to  any  part  of 
the  estate  left  by  the  testator. 

[3]  There  remains  to  be  considered  the  disposition  intended  by  the 
testator  in  the  last  sentence  of  the  third  paragraph  of  his  will.  This 
sentence  is  involved  and  its  meaning  indefinite.  It  appears  to  me,  how- 
ever, that  the  testator  intended  by  the  words  used  in  that  sentence  to 
indicate  that  if  his  niece,  Ellen  Brady,  died  before  the  life  tenant,  her 
share  should  be  divided  between  the  testator's  sisters,  Ann  and  Alicia, 
in  the  proportion  which  the  value  of  the  share  which  he  had  given  to 
Ann  bore  to  the  value  of  the  share  he  had  given  to  Alicia.  In  the 
event  of  the  death  of  any  of  the  other  remaindermen  mentioned  in 
the  will,  the  same  principle  was  to  apply  in  determining  the  share 
which  the  survivors  would  take.  He  intended  to  confine  the  distri- 
bution of  the  remainder  to  those  of  the  persons  mentioned  in  the  will 
who  were  living  at  the  termination  of  the  life  estate  of  his  sister,  Ellen 
C.  Duify.  Ellen  Brady  and  the  testator's  sisters,  Ann  and  Alicia, 
predeceased  the  life  tenant.  Alicia's  children,  Peter  and  Mary,  also 
predeceased  the  life  tenant.  The  only  one  mentioned  in  the  will  who 
survived  the  life  tenant,  and  who  therefore  became  entitled  to  the  re- 
mainder, was  John  Brady.  As  he  is  the  only  survivor,  there  is  no  need 
to  apply  the  pro  rata  rule  of  distribution  mentioned  by  the  testator. 

I  will  therefore  hold  that  John  Brady,  the  nephew  of  the  testator, 
is  entitled  to  the  property  now  held  by  the  trustee  for  distribution. 
Tax  costs,  and  settle  decree  on  notice. 
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KURIAN  V.  GUTMAN  et  al. 
(Supreme  Court,  Appellate  Term,  First  Department    April  28,  1915.) 

1.  Mastbb  and  Servant  ^=»40— Agreement  fob  Entire  Services— Bbeach— 

Evidence. 

In  an  action  by  plaintiff  salesman  against  defendants  for  wrongful  dis- 
cbarge  from  their  employment  under  a  written  contract  to  devote  bis 
entire  services  to  their  business,  it  was  prejudicial  error  to  exclude  evi- 
dence tending  to  show  any  participation  by  the  plaintiff  in  a  partnership 
in  which  he  had  invested  money,  such  as  his  having  furnished  a  signed 
statement  to  a  commercial  agency  as  to  the  condition  of  his  partnership, 
and  hired  help  therefor,  both  during  the  business  hours  of  hfa  employment. 

[Ed.  Note. — For  other  cases,  see  Master  and  Servant,  Cent.  Dig.  §§ 
47-49;  Dec.  Dig.  «=s>40.] 

2.  fitlaster  and  servant  ^s>40 — agreement  for  entire  services— breach— 

Evidence. 

In  an  action  by  plaintiff  against  his  employers  for  wrongful  discharge 
under  a  written  contract  that  he  should  devote  all  his  time  to  their  busi- 
ness, evidence  was  improperly  excluded  that  a  firm  for  which  he  had  f ur- 
nif^hed  the  entire  capital  was  in  financial  difficulties  previous  to  his  dis- 
charge, since  such  evidence  tended  to  show  that  plaintiff's  services  to  hii 
employers  must  have  been  seriously  interfered  with  by  his  personal  busi- 
ness troubles. 

[Ed.  Note. — For  other  cases,  see  Master  and  Servant,  Cent  Dig.  §§  47- 
49 ;  Dec.  Dig.  <S=5>40.] 

S.  Master  and  Servant  ^=»40 — ^Agrebmsnt  fob  Entire  Sebvioes — ^Fraud- 
Evidence.  • 

In  an  action  by  plaintiff  salesman  for  wrongful  discharge,  evidence 
was  improperly  excluded  that  the  contract  of  employment  was  induced  by 
fraud  on  the  part  of  the  plaintiff,  misrepresenting  the  amount  of  goods 
he  had  sold  for  a  prior  employer. 

[Ed.  Note. — For  other  cases,  see  Master  and  Servant,  Cent.  Dig.  fi  47- 
49 ;   Dec.  Dig.  <S=5>40.] 

4.  Trial  ^=s>136  —  Employment  —  Written  Agreement  to  Devote  Entire 
Services — Question  for  Jury. 

In  an  action  by  plaintiff  for  wrongful  discharge  under  a  written  agree- 
ment to  devote  his  entire  services  to  his  employers'  business,  an  instruc- 
tion which  left  it  to  the  jury  to  determine  what  was  plaintiff's  agreement 
was  erroneous. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent.  Dig.  §§  318,  320,  321,  323- 
327;  Dec.  Dig.  <S=»136.1 

6.  Master  and  Servant  ^=»43— Wrongful  Discharge— Quest fon  of  Fact. 
In  an  action  by  plaintiff  salesman  against  his  employers  for  wrongful 
discharge  under  a  contract  to  devote  his  entire  services  to  their  business, 
where  it  appeared  that  plaintiff  had  Invested  $10,000  in  a  partnership  of 
which  he  was  a  member,  whether  be  had  breached  the  contract  thereby, 
thus  rendering  his  discharge  proper,  was  not  a  question  of  fact  for  the 
jury. 

[Ed.  Note.— For  other  cases,  see  Master  and  Servant,  Cent.  Dig.  §§  57, 
58;   Dec  Dig.  «=»43.] 

Guy,  J.,  dissenting. 

Appeal  from  City  Court  of  New  York,  Trial  Term. 

Action  by  Charles  Kurlan  against  Eugene  Gutman  and  others.  Judg- 
ment for  plaintiff.  From  such  judgment,  and  an  order  denying  their 
motion  for  a  new  trial  on  the  minutes,  diefendants  appeal.    Reversed.    % 
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Argued  February  term,  1915,  before  GUY,  PENDLETON,  and 
SHEARN,  JJ. 

Seligsberg  &  Lewis,  of  New  York  City  (Clarence  M.  Lewis  and 
Walter  N.  Seligsberg,  both  of  New  York  City,  of  counsel),  for  appel- 
lants. 

Malcolm  Sundheimer,  of  New  York  City,  for  respondent. 

SHEARN,  J.  This  action  was  brought  to  recover  damages  for 
breach  of  contract  of  employment  by  wrongful  discharge.  The  con- 
tract contained  a  covenant  binding  the  plaintiff  to  devote  his  entire  time 
to  the  business  of  the  defendants.  It  appeared  without  contradic- 
tion that  shortly  after  plaintiff  entered  the  defendants'  employment 
in  the  city  of  New  York,  without  the  consent  of  the  defendants,  he  en- 
tered into  a  general  partnership  with  another  firm,  engaged  in  a  differ- 
ent line  of  business  in  the  same  city,  and  contributed  $10,000  to  the 
capital  thereof.  It  is  contended  by  the  defendants  that  plaintiff's  enter- 
ing into  and  carrying  on  a  general  partnership  with  another  firm  dur- 
ing the  term  of  his  contract  with  the  defendants,  containing  a  covenant 
for  exclusive  service,  was  a  breach  of  the  express  and  implied  terms 
of  his  contract  of  employment,  and  justified  his  discharge.  Plaintiff 
contends  that  the  evidence  showed  that  he  devoted  his  entire  time  dur- 
ing business  hours  to  the  business  of  the  defendants,  and  that  there  is 
no  evidence  that  the  plaijitiff  gave  any  of  his  time  or  attention  during 
business  hours  to  his  partnership  business,  or  that  his  relations  as 
a  partner  involved  anything  other  than  a  mere  financial  investment 
on  his  part. 

[1]  Assuming  that  plaintiff's  entering  into  this  general  partner- 
ship did  not  constitute  per  se  a  violation  of  the  covenant  for  exclu- 
sive service,  the  case  discloses  numerous  prejudicial  errors  requiring 
a  reversal.  The  defendants  should  have  been  permitted  at  least  to 
introduce  all  available  evidence  tending  to  show  what  services  plaintiff 
rendered  his  partnership,  and  whether  he  did  anything  more  than  make 
a  mere  investment  of  $10,000  in  another  business.  Defendants  sought, 
but  were  not  permitted,  to  show  that  the  plaintiff  was  the  financial  man 
of  his  general  partnership,  and  furnished  statements  to  a  financial 
aeency  showing  the  firm's  assets  and  liabilities  for  a  credit  rating. 
This  statement  showed  that  plaintiff  called  at  R.  G.  Dun  &  Co.'s  on 
March  29,  1913,  four  weeks  after  entering  defendants'  employment 
and  made  a  statement  concerning  his  contribution  of  capital  and  con- 
cerning the  business  of  the  concern.  Yet  the  court  refused  to  permit 
the  plaintiff  to  answer,  on  cross-examination,  a  question  whether  he  had 
furnished  a  signed  statement  of  the  firm's  affairs  to  the  commercial 
agency.  This  would  have  tended  to  show  that  during  business  hours, 
when,  according  to  his  contract  and  according  to  the  testimony,  plain- 
tiff was  devoting  himself  exclusively  to  the  business  of  the  defend- 
ants, he  was  spending  time  at  the  commercial  agency  promoting  the 
business  of  the  partnership.  Furthermore,  the  court  refused  to  per- 
mit the  defendants  to  show  on  plaintiff's  cross-examination  that  he 
hired  one  Sturman  for  the  business  of  the  partnership.  Certainly,  if 
plaintiff  was  attending  to  such  details  of  the  partnership  business  as 
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making  contracts  of  employment,  the  defendants  were  at  least  entitled 
to  bring  the  fact  out,  -and  not  rest  under  plaintiff's  general  testimony 
that  he  did  nothing  whatever  for  the  partnership.  Testimony  along 
this  line  went  to -the  very  issue  that  the  court  submitted  to  the  jury, 
and  the  exclusion  of  the  testimony  was  prejudicial  error. 

[2]  The  court  also  erred  in  refusing  to  permit  the  defendants  to 
show  that  the  partnership,  the  total  capital  of  which  was  contributed 
by  the  plaintiff,  was  in  financial  difiiculties,  and  a  number  of  judg- 
ments were  recovered  against  it  This  testimony  was  clearly  rele- 
vant, for  it  would  naturally  interfere  seriously  with  the  services  to 
to  be  rendered  by  the  plaintiff  to  the  defendants  as  their  salesman  if  at 
the  time  he  was  worried  and  harassed  by  having  so  considerable  a 
sum  as  $10,000  jeopardized  by  the  financial  troubles  of  a  firm  in  which 
he  was  a  general  partner. 

[3]  Error  was  also  committed  in  preventing  the  defendants  from 
proving  the  defense  that  the  contract  of  employment  was  induced  by 
fraud.  Defendants  pleaded  that  plaintiff,  in  order  to  induce  them  to 
enter  into  the  contract  of  employment,  represented  that  he  had  sold 
over  $140,000  worth  of  goods  for  Louis  Siegbert  &  Bro.,  his  prior 
employers.  On  cross-examination  plaintiff  was  asked  the  amount  of 
his  sales  for  Siegbert  &  Bro.  during  1912,  and  plaintiff's  objection 
CO  the  question  was  sustained.  Defendants  called  a  competent  wit- 
ness connected  with  the  firm  of  Siegbert  &  Bro.  to  prove  plaintiff's  sales 
for  Siegbert  &  Bro.  during  1912,  but  this  evidence  was  excluded. 

[4]  Furthermore,  the  charge  of  the  learned  trial  justice  was  erro- 
neous and  confusing.    The  court  charged: 

"They  [defendants]  tell  you  that  when  the  contract  was  entered  into  there 
were  conversations  held  with  the  plaintiff  whereby  he  agreed,  outside  of  the 
written  contract,  that  he  would  give  his  exclusive  time  and  devote  it  to  the 
service  of  the  defendants.  *  *  *  If  the  plaintiff  did  not  make  any  such 
promise,  did  not  make  any  snth  statements,  did  not  do  anything  on  his  part 
to  breach  the  contract,  he  would  be  entitled  to  recover,  because  defendants 
would  have  had  no  right  to  discharge  him.*' 

We  have  seen  the  covenant  for  exclusive  services  was  in  the  writ- 
ten contract,  and  there  was  no-  basis  for  the  court's  submitting  it  to  the 
jury  to  determine  whether  plaintiff  made  such  a  promise.  Further- 
more, the  court  charged  at  defendants'  request : 

"That  if  a  salesman,  who  has  contracted  his  entire  time  without  the  con- 
senf  of  the  principal,  engages  in  any  employment  or  business  for  himself  or 
with  another,  he  may  be  lawfully  discharged  before  the  expiration  of  the 
agreed  time." 

Upon  plaintiff's  counsel  taking  an  exception,  the  court   further 
charged : 
"That  is  a  matter  of  fact  for  the  Jury  to  determine." 

[B]  If  the  defendants'  request  was  proper,  the  evidence  being  uncon- 
tradicted, the  complaint  should  have  been  dismissed.  Apart  from  this 
whether  a  salesman  may  be  lawfully  discharged  under  such  circum- 
stances certainly  is  not  a  question  of  fact.  A  verdict  of  a  jury,  ren- 
dered under  these  circumstances,  is  worthless,  and  should  not  be  per- 
mitted to  stand.    These  considerations  render  it  unnecessary  to  deter- 
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mine  whether,  as  a  matter  of  law,  on  the  facts  disclosed  by  the  record, 
the  defendants  were  justified  in  discharging  th^  plaintiff.  That  ques- 
tion, an  interesting  and  important  one,  upon  which  this  court  is  at 
present  divided,  may  be  better  disposed  of  when  the  defendants  have 
been  afforded  a  fair  opportunity  to  bring  out  all  of  the  facts  connected 
with  plaintiff's  dual  relationship. 

Judgment  reversed,  and  new  trial  ordered,  with  costs  to  appellants 
to  abide  the  event. 

PENDLETON,  J.,  concurs.    GUY,  J.,  dissents. 


BUFFALO  WHOLESALE  HARDWARE  CO.  ▼.  HODGBBOOM. 
(Supreme  Court,  Special  Term,  Erie  County.    April  28^  1915.) 

1.  Pleading  ^^142  —  Countebolaim  —  Condition  Pbxcedent  —  Failxtbb  to 

Allege. 

A  counterclaim  failing  to  allege  a  condition  precedent  to  tbe  cause  of 
action  on  wliich  it  is  based  is  fatally  defective. 

[Ed.  Note.— For  other  cases,  see  Pleading,  Cent  Dig.  K  290,  291,  297, 
800;   Dee.  Dig.  <S=s>142.] 

2,  Sales  ^==>435 — Personal  Peopebtt  Law — ^Retroactive  Operation. 

As  Personal  Property  Law  (Consol.  Laws,  c.  41)  |  157,  as  aided  by 
Laws  1911,  c.  571,  expressly  provides  that  none  of  the  provisions  of  the 
law  shall  apply  to  any  sale  or  contract  to  sell  prior  to  its  taking  effect, 
sections  130  and  150,  relating  to  notice  of  a  breach  of  warranty  and  the 
measure  of  damages,  are  not  controlling  as  to  a  counterclaim  of  a  breach 
of  warranty  as  to  a  sale  made  before  the  law  took  effect 

[Ed.  Note.— For  other  cases,  see  Sales,  Cent  Dig.  {§  1239-1245;  Dea 
Dig.  <e=>435.] 

8.  Venue  ^=:>52 — Change  fob  Convenience  ot  Witnesses. 

A  motion  for  change  of  venue  to  a  rural  county  for  convenience  of  de- 
fendant's witnesses  will  be  granted  where  it  appears  that,  if  one-half 
those  suggested  are  needed,  a  considerable  preponderance  of  witnesses 
would  be  accommodated;  the  tendency  of  the  courts  being  to  permit 
cases  to  go  to  such  counties  in  view  of  the  opportunities  for  speedy  triaL 
[Ed.  Note.— For  other  cases,  see  Venue,  Cent  Dig.  §§  76,  77 ;  Dec  Dig. 
«=5>52.] 

Action  by  the  Buffalo  Wholesale  Hardware  Company  against  Sam- 
uel B.  Hodgeboom.  On  motion  by  defendant  to  change  the  place  of 
trial.    Motion  granted. 

Cummings  &  Cummings,  of  Buffalo,  for  plaintiff. 
E.  W.  Hamn,  of  Lryons,  for  defendant. 

WOODWARD,  J.  This  action  was  brought  in  Erie  county  to  re- 
cover the  sum  of  $401.80  for  goods  sold  and  delivered  to  the  plaintiff, 
who  conducts  a  retail  store  in  the  village  of  Ontario,  Wayne  county, 
this  state.  The  plaintiff  is  a  domestic  corporation,  having  its  princi- 
pal place  of  business  in  the  city  of  Buffalo ;  and  no  question  is  raised 
that  the  goods  were  sold  and  delivered  to  the  defendant,  though  there 
is  a  question  as  to  where  the  delivery  was  made.    Neither  is  there  any 
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question  as  to  the  value  of  the  goods,  nor  the  amount  due  thereon. 
The  defendant,  however,  sets  up  a  counterclaim  in  its  answer,  in  which 
it  is  alleged  that  some  time  prior  to  the  commencement  of  this  action 
the  defendant  purchased  certain  hay  carriers  of  the  plaintiff,  which 
said  hay  carriers  are  alleged  to  have  performed  their  work  properly, 
and  the  defendant  claims  to  have  expended  the  sum  of  $169.16  in 
attempting  to  make  the  said  hay  carriers  work,  and  in  removing  the 
same  from  the  bams  of  persons  who  had  purchased  the  same  of  the 
defendant,  and  to  have  been  damaged  in  the  sum  mentioned.  The  de- 
fendant likewise  claims  to  be  entitled  to  a  credit  on  account  of  some 
goods  returned  in  the  sum  of  $24.20,  and  asks  for  allowance  of  these 
two  claims  as  against  the  account  asserted  in  the  complaint. 

The  defendant  has  moved  this  court  for  an  order  changing  the  venue 
from  Erie  to  Wayne  county,  on  the  ground  that  it  is  nepessary  for  the 
convenience  of  witnesses,  and  the  moving  papers  appear  to  have  been 
drawn  to  bring  the  case  within  the  established  rules  of  practice  in  this 
state.  Deutsch  v.  Upfon  Cold  Storage  Co.,  146  App.  Div.  588,  131 
N.  Y.  Supp.  273;  Brosky  v.  Hallock,  165  App.  Div.  970,  150  N.  Y. 
Supp.  755,  and  authorities  there  cited. 

[1,  2]  It  is  urged,  however,  that  the  damages  claimed  are  upon  a 
breach  of  warranty  of  quality,  and  that  the  case  is  governed  by  the 
provisions  of  section  130  of  the  Personal  Property  Law,  as  aided  by 
Laws  1911,  c.  571,  and  that  as  the  pleadings  do  not  allege  that  the 
defendant,»after  accepting  the  goods  involved  in  the  counterclaim,  gave 
notice  to  the  seller  within  a  reasonable  time  of  the  alleged  breach  of 
warranty,  there  is  a  failure  to  allege  a  condition  precedent,  which 
would  be  fatal  to  the  cause  of  action.  Upon  the  theory,  therefore, 
that  the  counterclaim  fails  to  allege  a  cause  of  action,  it  is  urged  that 
we  should  disregard  the  convenience  of  witnesses  who  could  not  be 
used  in  proving  a  defective  counterclaim.  There  can  be  no  doubt 
that  a  cause  of  action  which  fails  to  allege  a  condition  precedent  is 
fatally  defective,  under  the  rule  laid  down  in  Wood  &  Selick  v.  Ball, 
190  N.  Y.  219,  225,  83  N.  E.  21 ;  but  section  157  of  the  Personal  Prop- 
erty Law  provides  that: 

"None  of  the  provisions  of  this  article  shaU  apply  to  any  sale,  or  to  any 
contract  to  sell,  made  prior  to  the  taking  effect  of  this  article.*' 
* 

And  this  provision  took  effect  on  the  1st  day  of  September,  1911, 
while  the  sale  of  the  goods  upon  which  the  counterclaim  is  predicated 
took  place  in  1909  or  1910,  and  the  plaintiff's  own  affidavit  says  the. 
goods  were  paid  for  by  the  defendant  on  or  about  the  28th  day  of 
November,  1910. 

It  thus  clearly  appears  that  the  provisions  of  section  130  of  the 
Personal  Property  Law  are  not  controlling  in  this  action,  and  the 
same  observations  apply  to  section  150  of  the  Personal  Property  Law, 
which  undertake  to  determine  the  measure  of  damages  in  cases  of  this 
character.  But  it  is  a  statutory  rule  to  take  effect  on  the  1st  of  Sep- 
tember, 1911,  and  by  the  provisions  of  the  act  itself  it  does  not  gov- 
ern in  the  event  that  the  contract  under  which  the  alleged  warranty 
was  made  came  into  existence  before  that  time. 

[3]   It  seems  to  me  highly  probable  that  the  defendant  wiU  ^^^ 
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no  need  of  the  number  of  witnesses  suggested  in  his  moving  papers ; 
but,  if  one-half  of  them  were  needed,  it  would  still  show  a  considera- 
ble preponderance  of  witnesses  to  be  accommodated,  and  the  tendency 
of  the  courts  is  to  permit  cases  to  go  to  the  rural  counties  for  trial, 
where  the  opportunities  for  speedy  trial  are  considered  as  promoting 
the  ends  of  justice.  Mills  v.  Sparrow,  131  App.  Div.  241,  242,  115 
N.  Y.  Supp.  629,  and  authorities  there  cited. 
The  motion  is  granted,  without  costs. 


PIUNTKOSKY  ▼.   THOMAS   HARRINGTON'S    SONS   CX). 
(Supreme  Court,  Appellate  Division,  Second  Department.    April  16,  1915.) 

1.  RfJiB^lSB  ^s>38,  56 — ^Establishment  of  Reubasb — Bubdbn  of  Pboof. 

A  release  interposed  as  a  defense  to  an  action  for  &  personal  Injory 
negligently  inflicted  bars  a  judgment,  but  the  burden  of  establishing  it  is 
on  defendant,  who,  after  making  out  a  prima  facie  case,  by  proving  its 
execution  and  introducing  it  in  evidence,  is  entitled  to  judgment,  unless 
plaintiff  establishes  his  plea  of  avoidance. 

[Ed.  Note. — For  other  cases,  see  Release,  Gent  Dig.  |§  49,  50,  0^108 ; 
Dec.  Dig.  <S=»38,  55.] 

2.  Release  ^s»57 — ^Mbntal  Capaoitt — ^Evidence — Sufpicibnot. 

Evidence  held  not  to  sustain  a  finding  that  plaintiff,  who  released  a 
claim  for  a  personal  injury,  was  mentally  incompetent 

[Ed.  Note.— For  other  cases,  see  Release,  Cent  Dig.  SS  10^108 ;  Dec. 
Dig.  <S=>57.] 

Appeal  from  Trial  Term,  Kings  County. 

Action  by  John  Piuntkosky  against  the  Thomas  Harrii^on's  Sons 
Company.  From  a  judgment  for  plaintiff,  and  from  an  order  denying 
a  new  trial,  defendant  appeals.    Reversed,  and  new  trial  granted. 

Argued  before  JENKS,  P.  J.,  and  BURR,  CARR,  STAPLETON, 
and  PUTNAM,  JJ. 

Edward  A.  Brown,  of  New  York  City,  for  appellant 
Henry  M.  Dater,  of  Brooklyn  (Jay  S.  Jones  and  Edward  J.  Fanning, 
both  of  Brooklyn,  on  the  brief),  for  respondent 

JENKS,  P.  J.  The  plaintiff,  landing  from  a  ferryboat  in  Jersey 
City,  came  into  collision  with  the  truck  team  of  the  defendant,  so  that 
his  legs  were  injured  by  the  front  wheel  of  the  truck.  The  defendant 
answered  the  plaintiff's  complaint  for  negligence  by  general  denials  and 
by  a  separate  defense  of  a  release.  The  plaintiff  joined  issue  as  to 
that  defense.  Although  the  proof  upon  that  issue  presented  for  the 
jury  a  question  whether  the  plaintiff  was  competent  mentally  to  un- 
derstand and  to  appreciate  what  he  was  doing  when  the  release  was  ex- 
ecuted (Dixon  V.  Brooklyn  City  &  Newtown  R.  R.  Co.,  100  N.  Y.  170, 
3  N.  E.  65 ;  Scully  v.  Brooklyn  Heights  Railroad  Co.,  155  App.  Div. 
382,  140  N.  Y.  Supp.  260),  the  verdict  for  the  plaintiff  that  necessarily 
disregarded  that  instrument  is  against  the  weight  of  evidence. 

[1]  In  Perry  v.  O'Neil  &  Co.,  78  Ohio  St  200,  225,  85  N.  E.  41, 
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49,  cited  by  us  in  Griffith  v.  American  Bridge  Co.,  157  App.  Div.  264, 
142  N.  Y.  Supp.  199,  it  is  said: 

"The  release  as  a  defense  does  not  negative  the  plaintiff's  cause  of  action, 
but  is  a  bar  to  a  judgment  upon  it,  and  the  burden  of  proof  to  establish  it  is 
upon  the  defendant;  but  there  is  a  distinction  between  the  burden  of  proof 
and  the  burden  of  evidence,  or  the  burden  to  go  forward  with  the  evidence.'^ 

After  the  defendant  had  made  out  a  prima  facie  case  as  to  the  exe- 
cution of  the  release  and  had  read  that  instrument  in  evidence,  the 
plaintiff  had  to  go  forward  to  establish  his  plea  of  avoidance,  which 
vras  his  mental  incompetency  at  the  time  of  execution.  Authorities 
supra;  Jones  v.  Jones,  137  N.  Y.  610,  33  N.  E.  479;  Doheny  v.  Lacy, 
168  N.  Y.  at  page  220,  61  N.  E.  255;  Staples  v.  Wellington,  58  Me. 
453 ;  Chicago  W.  D.  Ry.  Co.  v.  Mills,  91  111.  39. 

[2]  The  accident  occurred  on  October  9,  1913.  The  plaintiff  was 
taken  forthwith  to  the  Jersey  City  Hospital,  and  remained  there  as  a 
patient  until  the  28th  of  that  month.  With  the  exception  of  October 
12th,  his  contention  is  that  throughout  his  stay  in  the  hospital,  from 
the  time  of  his  reception  until  October  27th,  the  day  before  he  went 
therefrom  to  Bellevue  Hospital,  New  York  City,  he  was  irrational. 
The  release  was  executed  on  October  24th,  and  hence  his  alleged  ir- 
rationality existed  at  that  time.  The  irrationality,  according  to  his 
testimony,  was  oblivion.  He  testifies  that  he  could  recall  none  whom 
he  saw,  save  his  wife,  when  she  came  on  the  12th  of  October.  He 
cannot  recollect  doctors,  nurses,  attendants,  fellow  patients,  or  visitors. 
He  knew  nothing  of  any  release,  or  of  any  money  paid  to  him  for  a  re- 
lease. Such  and  similar  testimony  is  entirely  consistent  with  his  al- 
leged condition  of  mentality. 

But  the  defendant  produced  an  affidavit  which  purported  to  be  exe- 
cuted by  the  plaintiff  at  the  time  of  the  execution  of  the  release.  Now, 
when  the  plaintiff  was  examined  by  his  counsel  as  to  the  contents  of 
that  affidavit,  he  denied  categorically  that  he  had  ever  made  any  of 
the  statements  attributed  to  him  as  the  affiant.  But  consciousness  at 
the  time  was  essential  to  such  kind  of  testimony.  Before  he  could 
testify  that  he  never  saw  the  release  until  it  was  shown  to  him  at  a 
former  trial,  he  must  have  been  conscious  that  he  had  not  seen  it  there- 
tofore. To  be  consistent  with  his  theory  of  unconsciousness,  he  could 
but  testify  that  he  did  not  know  whether  he  had  said  or  had  done  the 
things  charged  to  him.  He  is  inconsistent  with  his  theory  the  moment 
he  asserts  that  during  that  period  he  did  not  do  or  did  not  say  any 
particular  thing.  Almost  immediately  upon  cross-examination  he  said 
that  he  had  no  recollection  of  what  took  place  in  the  hospital  save  on 
October  12th,  and  in  answer  to  the  question  whether  he  denied  the 
signature  of  the  papers,  he  said,  "I  don't  know." 

These  answers  are  consistent  with  his  alleged  tmconsciousness.  But, 
in  answer  to  the  very  next  question,  as  to  whether  he  might  have  sign- 
ed it  (the  release  or  affidavit)  and  yet  forgotten,  he  said  that  he  hardly 
believed  that  he  could  forget  about  it,  if  he  had  done  it.  This  implies 
that  he  could  have  remembered  his  act.  And  then,  after  a  question  or 
two,  he  denies  positively  that  he  ever  talked  to  a  nurse.  Miss  O'Neil, 
or  knew  an  orderly  named  John,  or  patients  named  Best  or  Schwem- 
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ler.  Denials  are  based  necessarily  upon  consciousness.  An  essential 
attribute,  of  unconsciousness  is  ignorance.  The  plaintiflF  rests  his  an- 
swers now  on  a  state  of  sensibility,  and  again  on  a  state  of  insensibilit}*, 
existing  at  one  and  the  same  time,  during  which  he  says  he  was  uni- 
formly unconscious. 

There  is  no  doubt  that  within  a  few  days  after  October  9th  the 
plaintiff  was  attacked  with  delirium  tremens,  so  that  he  became  irra- 
tional and  so  violent  that  for  a  time  he  was  confined  in  a  cell.  He  was 
accustomed  to  strong  drink,  and  there  is  cogent  evidence  that  he  was 
under  its  influence  at  the  time  of  the  accident  and  when  he  was  re- 
ceived into  the  hospital.  There  is  nothing,  then,  abnormal  in  the  devel- 
opment of  this  attack  in  a  man  of  such  habits,  who  suffers  from  such 
an  accident  and  is  put  under  the  restraint  of  medical  treatment.  It  is 
upon  this  irrationality  that  the  plaintiff  relies,  and  the  question  is 
whether  it  existed  on  the  24th  of  October.  His  wife  testified  that  she 
saw  him  on  the  12th  of  October,  when  he  assented  to  her  retaining  a 
lawyer,  but  that  thereafter,  both  then  and  on  the  days  of  her  subse- 
quent four  calls,  he  did  not  seem  to  understand  her,  but  turned  away 
when  she  sought  to  talk  with  him.  Plaintiff's  long-time  friend  Schnei- 
der, who  testifies  that  he  called  on  October  23d,  further  testifies  that 
the  plaintiff  did  not  respond  to  his  inquiries,  but  turned  his  head  aside 
and  muttered  to  himself.  And  plaintiff's  sister-in-law,  Smith,  who 
testifies  that  she  visited  the  plaintiff  on  October  23d,  further  testifies 
that  he  made  no  answer  to  her  inquiries,  but  only  muttered  to  himself. 
Aside  from  the  proof  thus  summarized,  there  but  remains  the  testi- 
mony of  the  experts,  which  I  shall  consider  later  on. 

The  proof  of  the  defendant  is  that  the  irrationality  of  the  delirium 
tremens  ceased  on  October  16th,  and  that  on  that  day  the  plaintiff  be- 
came and  thereafter  remained  rational.  This  proof  consists  of  the 
testimony  of  the  hospital  physician,  who  treated  the  plaintiff,  of  the 
head  nurse  in  charge  of  the  ward  of  the  hospital,  of  four  other  nurses, 
of  a  physician  employed  by  the  defendants  to  examine  the  plaintiff, 
of  a  fellow  patient,  and  of  the  medical  charts  (read  in  evidence  with- 
out objection),  giving  the. patient's  history* in  detail  from  day  to  day, 
which  contained  statements  of  his  irrationality  and  of  his  restoration  to 
rationality.  The  testimony  of  these  witnesses  is  clear  and  positive. 
Their  conclusions  were  drawn  from  daily  observations,  and,  in  many 
instances,  daily  conversations  with  the  patient. 

To  my  mind,  there  is  a  very  strong  piece  of  evidence  against  the 
plaintiff  in  a  letter  received  by  the  head  nurse,  Miss  F.  Reptic,  through 
the  mails,  and  addressed  to  her,  which  purported  to  be  written  from 
Bellevue  Hospital  by  the  plaintiff.  A  fac  simile  of  the  letter  is  in 
the  record,  and  the  proof  to  my  mind  is  overwhelming  that  the  plain- 
tiff indited  it,  although  he  but  "guesses"  that  the  signature  is  his,  but 
is  "not  sure."  The  letter  relates  to  the  condition  of  the  plaintiff,  re- 
fers to  the  writer's  stay  in  the  Jersey  City  Hospital,  contains  the  writ- 
er's regards  to  Mr.  Best,  his  best  regards  to  George,  the  "day  ordoly," 
as  "it  is  a  very  few  you  meet  as  good  as  he  is,"  asks  that  George  write 
to  the  writer,  and  closes : 

"Also  my  Brooklyn  friend.  Miss  Oniel,  I  thank  her  for  aU  the  good  turns 
she  done  for  me.'* 
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Mr.  Best  was  a  fellow  patient  of  the  plaintiff.  George  was  an  or- 
derly in  the  hospital.  Miss  O'Neil  was  a  nurse  who  lived  in  Brook- 
lyn, who  testifies  that  she  and  the  plaintiff  had  talked  about  that  bor- 
ough while  he  was  a  patient.  And  yet  the  plaintiflF  had  testified  that 
he  could  not  recall  whether  he  ever  saw  Miss  Reptic,  a  nurse,  save 
that  he  saw  a  woman  on  the  day  before  he  left  the  hospital  who  was 
so  called,  that  he  never  talked  with  Miss  O'Neil,  a  nurse,  that  he  did 
not  recall  any  orderly  named  John,  or  any  fellow  patient  named  Best. 
Of  course,  if  he  could  recall  them,  that  was  proof  of  his  conscious- 
ness at  a  time  when  he  insisted  his  mind  was  a  blank. 

The  two  physicians  called  by  the  plaintiff,  who  testified  to  the  plain- 
tiff's irrationality  on  October  24th,  were  experts  who  responded  to 
hypothetical  questions  which  included  the  testimony  of  the  plaintiflf 
and  his  witnesses  to  his  mental  state  during  his  stay  in  the  hospital, 
but  did  not  embrace  any  of  the  testimony  of  the  defendant's  witnesses 
as  to  his  rationality.  One  admitted  that,  if  he  considered  the  chart 
entries  as  correct,  he  could  not  testify  that  the  plaintiff  was  irrational 
from  October  16th  on;  but  he  might  have  been  irrational,  and  not 
have  been  observed.  And  the  other  witness  on  cross-examination 
said  that  the  testimony  of  the  plaintiff  that  he  had  no  recollection  of 
what  took  place  in  the  hospital  had  "a  great  deal  of  weight"  with 
him,  and  that  if  the  plaintiff  and  four  nurses  were  at  variance  he 
would  be  inclined  to  think  that  the  nurses  were  right. 

The  release  was  obtained  by  Mr.  Brockhurst,  an  attorney  at  law  and 
a  master  in  chancery  of  New  Jersey.  He  was  the  attorney  for  the 
defendant  in  its  New  Jersey  affairs.  He  testifies  that  he  went  to  tho 
plaintiflf,  ascertained  that  he  had  no  attorney,  and  talked  over  a  set- 
tlement with  him.  After  the  plaintiff  and  he  had  agreed  upon  $160 
as  a  settlement,  the  latter  prepared  an  affidavit,  wherein  the  plaintiff 
deposed  that  he  had  no  lawyer,  that  he  desired  to  settle  the  case,  that 
he  was  satisfied  with  $160,  that  he  had  read  the  release  about  to  be 
signed  and  understood  it  and  its  effect,  that  his  willingness  to  settle 
the  case  was  his  knowledge  that  he  had  been  drinking  at  the  time  of 
the  accident,  that  the  driver  of  the  team  was  not  entirely  to  blame, 
as  deponent  was  under  the  influence  of  liquor  and  staggered  into  the 
horse,  that  the  driver  could  not  stop  his  team  until  the  front  wheel 
of  the  truck  struck  and  broke  deponent's  leg,  and  that  he  did  not  blame 
the  driver. 

Mr.  Brockhurst  testifies  that  he  prepared  the  affidavit  in  the  pres- 
ence of  the  plaintiflf,  from  data  obtained  from  him;  that  he  read  it 
to  the  plaintiff,  who  took  it  from  him,  appeared  to  read  it,  and  then 
signed  it  and  swore  to  it;  and  that  then  he  read  the  release  to  the 
plaintiflf,  who  took  it  and  read  it  and  signed  it.  Mr.  Brockhurst  then 
asked  the  head  nurse  (Miss  Reptic),  whom  he  did  not  know  at  the 
jtime,  to  witness  it,  which  she  did  after  Mr.  Brockhurst  had  inter- 
rogated the  plaintiff  in  her  presence.  Thereupon  he  paid  $160  to  the 
plaintiff. 

Miss  Reptic  corroborates  this  witness  as  to  these  statements,  and 
says  that  the  plaintiff  was  perfectly  rational,  that  he  took  the  money, 
counted  it,  and  put  it  under  his  pillow,  but  later  in  the  day,  upon  her 
representation  that  the  hospital  would  not  be  responsible  for  it,  the 
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plaintiff,  who  said  he  wished  to  give  it  to  his  wife,  gave  it  to  the  wit- 
ness, and  she  sent  it  down  to  the  office  for  safe-keeping.  Subsequently 
the  money  was  given  to  the  plaintiff's  wife  by  Miss  Reptic. 

Schwemler,  a  fellow  patient,  testifies  that  after  the  transaction  he 
asked  the  plaintiff  if  he  had  not  been  foolish  *'to  sign  for  that  amount," 
and  that  the  plaintiff  replied  that  he  did  not  wish  the  trouble  of  tak- 
ing the  case  to  court,  and  that  he  was  satisfied.  Dr.  Hepler,  the  hos- 
pital physician  who  treated  the  plaintiff,  testifies  that  the  plaintiff  told 
him  that  he  had  received  money  in  settlement,  and  Miss  Schwarz,  the 
night  nurse,  testifies  that  she  talked  on  that  day  with  the  plaintiff  about 
the  settlement.  Dr.  Nuse  did  not  see  the  execution  of  the  papers,  but 
he  saw  the  money  pass,  the  plaintiff  apparently  count  it  over  and  place 
it  under  his  pillow,  and  thereafter  the  witness  talked  with  the  plain- 
tiff as  to  his  condition. 

Although  the  trial  court  did  not  err  in  the  submission  to  the  jury 
of  the  question  raised  by  the  pleading  of  the  release,  I  think  that  it 
could  have  well  set  aside  the  verdict  for  the  same  reason  that  compels 
us  to  reverse  this  judgment,  namely,  that  upon  the  proof  the  plaintiff 
was  not  entitled  to  an  avoidance  of  that  instrument.  I  shall  not  dis- 
cuss the  question  of  liability,  but  this  omission  is  not  to  be  taken  as 
favorable  to  either  party.  The  release  was  a  vital  issue,  and  before 
the  plaintiff  could  recover  he  must  be  freed  from  its  effect.  Blair 
V.  Utica  &  Mohawk  Valley  Railway  Co.,  112  App.  Div.  609-612,  98 
N.  Y.  Supp.  614. 

When  a  case  of  negligence  involves  a  release,  it  seems  that  such 
issue  is  often  disregarded  by  a  jury  if  it  is  convinced  that  the  defend- 
ant is  liable  upon  the  issue  of  negligence.  Such  course  is  an  exhibi- 
tion of  sympathy  with  suffering.  And  explanation  may  be  found  if 
the  consideration  for  the  release  appears  to  the  jury  inadequate  com- 
pensation for  the  injuries.  Very  recently  we  have  expressed  an  opin- 
ion of  the  propriety  of  an  exercise  of  discretion  by  the  court  to  order 
a  separate  and  prior  trial  of  an  issue  raised  by  an  affirmative  defense 
of  a  release,  in  a  case  of  negligence.  Warner  v.  Star  Co.,  162  App. 
Div.  458,  147  N.  Y.  Supp.  803. 

The  judgment  and  order  are  reversed,  and  a  new  trial  is  granted ; 
costs  to  abide  the  event.    All  concur. 


POIiSTBIN  V.  GENEBAL  ACCIDENT,  FIRE  &  LIFE  ASSUR.  COR- 
PORATION, Limited. 

(Supreme  Court,  AppeUate  Term,  First  Department    April  22,  1915.) 

1.  Appeal  and  Ebbor  ^=»964— Reyisw — Shobt-Causb  Cauendab— Dirose- 
tion  op  couet. 

Where  plaintiff  moved  to  place  the  case  on  the  shortrcause  calrcdar, 
the  moving  affidavits  stating  that  he  would  need  but  2  witnesses,  while 
those  of  the  defendant  in  opposition  claimed  it  would  require  10  or  12, 
neither  side  shovilug  what  it  expected  to  prove,  or  the  probable  duration 
of  testimony,  since  the  court  had  the  complaint  before  it,  and  oould  con- 
sider the  nature  of  the  action,  and  the  character  of  the  defense,  as  well 
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as  the  affidavits,  it  was  within  its  sound  discretion  to  determine  whether 
tbe  case  could  be  tried  within  the  two-hour  limit 

[Ed.  Note. — For  other  cases,  see  Appeal  and  Error,  Cent.  Dig.  §  3834; 
Dec.  Dig.  <e=»964.] 

2.  Tbolai^  ^=»12 — Motion  to  Place  on  Shobt-Cause  Galbndab^-Pendengt  of 

AivornEB  Motion— Statute. 

PlalntifTs  motion  to  place  case  on  short-cause  calendar  was  not  pre- 
maturely granted,  when,  at  the  time  it  was  made,  defendant  ha4  a  mo- 
tion pending  for  an  order  to  compel  plaintiff  to  reply  to  certain  defenses 
set  up  on  the  answer,  since  such  motion  did  not  itself  act  as  a  stay,  pro- 
hibiting the  court  from  ordering  the  case  to  the  short-cause  calendar; 
tbe  granting  of  defendant's  motion  being  discretionary  with  the  court, 
while  it  had  not  been  heard  or  determined,  and  no  order  in  reference 
thereto  had  been  made  or  entered. 

[Ed.  Note.— For  oth^r  cases,  see  Trial,  Cent  Dig.  §  31;  Dec.  Dig.  «s»12.] 

3.  Trial  ^=»12 — Short- Cause  Calendar — Motion  to  Place  Case. 

Where  the  court,  after  granting  plaintiff's  motion  to  place  case  on  the 
short-cause  calendar,  in  compliance  with  defendant's  motion  to  compel 
plaintiff  to  reply  to  the  answer  ordered  that  the  issues  should  remain  as 
of  original  date,  and  the  case  retain  its  position  on  the  calendar,  the 
order  was  proper,  since,  until  the  case  was  reached  for  trial,  there  conld 
be  no  compelling  reason  for  further  delay  on  the  ground  that  issues  had 
not  been  fully  joined. 

[Ed.  Note.— -For  other  cases,  see  Trial,  Cent  Dig.  §  31 ;  Dec.  Dig.  €s»12.1 

4.  Tmal  ^=:>12 — Shobt-^Cattse  Calendar — Motion  to  Place  Case. 

Where  an  order  was  granted  on  motion  of  plaintiff  to  place  the  case 
on  the  short-cause  calender,  and  thereafter  plaintiff  moved  to  vacate  such 
order,  believing  it  to  have  been  prematurely  granted,  the  judge  granting 
the  motion  to  vacate  conditionally  on  the  payment'  of  disbursements  and 
costs,  a  second  order  placing  the  case  on  the  calendar  was  improperly 
granted,  since  the  hrst  order  was  in  full  force  and  effect;  no  uncondi- 
tional order  vacating  it  having  been  entered  of  record. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent  Dig.   $  31;    Dec.  Dig..  . 

Pendleton,  J.,  dissenting. 

Appeal  from  City  Court  of  New  York,  Special  Term. 

Action  by  Isaac  Polstein  against  the  General  Accident,  Fire  &  Life 
Assurance  Corporation,  Limited.  From  two  orders  listing  the  case 
for  trial  on  the  short-cause  calendar,  defendant  appeals.  First  order 
affirmed ;  second  order  reversed. 

Argued  April  Term,  1915,  before  GUY,  BIJUR,  and  PENDLE- 
TON, JJ. 

Joseph  L.  Prager,  of  New  York  City  (Abram  Silverman,  of  New 
York  City,  of  counsel),  for  appellant. 

House,  Grossman  &  Vorhaus,  of  New  York  City  (Leo  J.  Rosett,  of 
New  York  City,  of  counsel),  for  respondent. 

GUY,  J.  [1-3]  This  action  is  brought  upon  a  policy  of  insurance 
to  recover  for  the  value  of  jewelry  alleged  to  have  been  stolen  from 
plaintiflf's  premises  on  March  15,  1914.  The  first  appeal  in  this  case 
was  taken  on  February  25,  1915,  and  is  an  appeal  from  an  order  made 
on  February  23,  1915,  which  placed  the  trial  of  the  action  upon  the 
short-cause  calendar  of  the  City  Court,  and  the  notice  of  appeal  also 
brings  up  for  review  so  much  of  an  order  entered  on  the  24th  day 
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of  February,  1915,  as  provided,  upon  a  motion  made  by  defendant  to 
compel  plaintiff  to  reply  to  certain  defenses,  that  the  issues  remain 
as  of  the  original  date,  and  that  the  case  retain  its  position  on  the 
calendar.    The  facts  are  as  follows : 

On  February  19,  1915,  the  defendant  moved  for  an  order  compelling 
plaintiff  to  reply  to  certain  separate  defenses  set  up  in  the  answer. 
This  motion  was  returnable  on  February  24th.  Later,  and  on  the 
same  day,  the  plaintiff  moved  for  an  order  placing  the  case  on  the 
short-cause  calendar.  Plaintiff's  motion  was  returnable  on  February 
23d,  one  day  prior  to  the  return  of  the  defendant's  motion.  Plaintiff's 
motion  was  granted,  and  an  order  entered  on  February  23d,  placing 
the  case  upon  the  short-cause  calendar  for  trial.  The  following  day 
the  defendant's  motion  to  compel  plaintiff  to  reply  was  granted,  and 
the  following  order  entered : 

''Upon  the  foregoing  papers  this  motlcm  Is  granted,  reply  to  be  served  within 
six  days  after  service  of  a  copy  of  this  order,  with  notice  of  entry  thereof. 
Issue  to  remain  as  of  original  date,  and  case  to  retain  its  position  upon  the 
calendar." 

It  is  urged  upon  the  part  of  the  appellant  that  the  order  failed  to  show 
with  reasonable  certainty  that  the  case  was  one  which  could  be  tried 
within  two  hours.  The  moving  affidavits,  after  setting  forth  the  cause 
of  action,  and  the  nature  of  the  defenses,  states  that  the  plaintiff  will 
need  but  one  or  two  witnesses,  and  the  defendant's  opposing  affidavits 
claim  that  the  defense  will  require  ten  or  twelve  witnesses.  Neither 
side  showed  what  they  expected  to  prove  by  their  witnesses,  or  the 
probable  duration  of  their  testimony ;  but  the  court  below  had  the  com- 
plaint before  it,  and  could  consider  the  nature  of  the  action,  and  the 
character  of  the  defense,  as  well  as  the  affidavits,  and  we  cannot  say 
that  it  abused  the  discretion  given  it  to  determine  whether  or  not  the 
case  could  be  tried  within  the  limit  prescribed. 

The  appellant  also  alleged  that  the  order  was  prematurely  granted, 
as  at  the  time  the  same  was  made  there  was  a  motion  pending,  return- 
able the  next  day,  for  an  order  compelling,  the  plaintiff  to  file  a  reply  to 
certain  defenses  set  up  in  the  answer.  There  is  no  force  in  this  conten- 
tion. The  motion  made  to  compel  plaintiff  to  reply  did  not  in  itself  op- 
erate as  a  stay,  prohibiting  the  court  from  ordering  the  case  upon  the 
short-cause  calendar.  The  granting  of  that  motion  was  discretionary 
(section  516,  Code  of  Civil  Procedure),  and  when  the  order  of  Febru- 
ary 23d  was  made  the  motion  of  defendant  to  compel  plaintiff  to  file  a 
reply  had  not  been  heard  or  determined,  and  no  order  in  reference 
thereto  had  been  made  or  entered.  The  court  below  was  also  well  with- 
in its  right  in  providing,  in  the  order  of  February  24th : 

"The  issues  to  remain  as  of  original  date,  and  case  to  retain  its  position 
on  the  calendar." 

If,  when  the  case  had  been  reached  for  trial,  the  issues  had  not  then 
been  fully  joined,  that  would  have  been  a  compelling  reason,  either 
for  further  delay  of  the  trial,  or  in  support  of  a  motion  to  vacate  the 
order  of  February  23d.  Both  the  orders  were  properly  made,  and  con- 
sequently the  order  appealed  from  should  be  affirmed,  as  well  as  that 
portion  of  the  order  of  February  24th  brought  up  for  review. 
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[4]  The  second  appeal  is  also  by  defendant,  and  is  from  a  second 
order  placing  the  case  upon  the  short-cause  calendar,  and  also  vacating 
a  stay  previously  granted,  staying  plaintiff  from  proceeding  with  the 
trial  until  the  hearing  of  the  appeal  from  the  first  order  above  consid- 
ered. The  second  order  was  made  under  the  following  circumstances : 
The  plaintiff,  erroneously  believing  that  the  order  of  February  23d 
placing  the  case  upon  the  short-cause  calendar  had  been  prematurely 
granted,  on  March  8,  1915,  moved  for  an  order  vacating  the  order,  of 
February  23d  aforesaid,  and  vacating  the  stay  pending  the  appeal 
from  that  order,  and  also  for  an  order  placing  the  case  upon  the  short- 
cause  calendar.  This  order  was  returnable  on  March  IS,  1915,  before 
the  justice  who  made  the  first  order  of  February  23d.  Upon  the  hear- 
ing of  this  motion  the  justice  made  a  memorandum  upon  the  papers 
as  follows: 

"Motion  granted,  npcm  payment  of  disbursements  and  costs  to  March  8, 
1915." 

The  justice  made  another  memorandum,  referring  the  motion  to 
short-cause  the  case  to  another  justice,  who  was  then  sitting  in  the 
part  where  such  motions  are  heard,  and  on  the  same  day,  March  15th, 
this  latter  justice  made  an  order  as  follows: 

"Case  ordered  advanced  to  short-cause  calendar  for  March  22,  1915.  The 
stay  contained  In  the  order  of  March  1,  1915,  Is  vacated." 

We  need  not  consider  the  merits  of  the  order  vacating  the  stay,  as 
at  this  time  that  is  of  no  importance.  It  is  clear,  however,  that  the 
second  order  placing  the  case  upon  the  short-cause  calendar  was  im- 
properly granted.  No  order  vacating  the  first  order  of  February  23d 
appears  to  have  been  entered,  and  all  that  appears  in  the  record  is  the 
memorandum,  above  referred  to,  granting  the  motion  to  vacate  upon 
payment  of  costs  and  disbursements,  so  that,  at  the  time  the  order 
of  March  15th  was  entered,  the  order  of  February  23d  was  in  full 
force  and  effect.  No  order  had  been  entered  vacating  it,  and  none  ap- 
pears in  the  record.  All  that  had  been  done  was  an  indorsement  upon 
the  papers,  made  by  the  justice  who  originally  made  the  order,  to  the 
effect  that  the  motion  to  vacate  it  would  be  granted  upon  pa)rment  of 
costs  and  disbursements.  Undoubtedly  the  justice  who  made  the  orig- 
inal order  had  power  to  vacate  it.;  but,  at  the  time  the  second  order 
was  made,  that  power,  although  evidently  exercised,  had  not  ripened 
into  a  valid  and  enforceable  order,  and  consequently,  as  before  stated, 
when  the  second  was  made,  the  original  order  was  in  force.' 

It  is  stated  in  appellant's  brief  that  on  March  17th,  which  it  will 
be  seen  is  two  days  after  such  order  appealed  from  was  made,  an  or- 
der vacating  the  first  order  was  entered,  and  that  this  order  directed 
the  payment  of  costs,  etc.,  but  not  as  a  condition  for  granting  it.  As- 
suming this  to  be  true,  it  could  have  no  effect  upon  the  determination 
of  these  appeals,  as  they  must  be  decided  upon  the  record  as  it  comes 
before  us.  It  might  be  urged  with  some  force  that  the  making  of  the 
second  order  appealed  from  violated  no  substantial  right  of  the  ap- 
pellant, as,  the  first  order  being  valid,  the  situation  was  not  affected 
by  the  second  one;  but  this  order  is  upon  the  record,  and  orderly 
practice  requires  that  it  should  not  be  allowed  to  stand.    If  an  order 
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has  been  entered  vacating  the  first  order  placing  the  case  upon  the 
short-cause  calendar,  the  foregoing  disposition  of  these  appeals  leaves 
the  case  upon  the  trial  calendar,  but  not  upon  the  short-cause  calen- 
dar. The  plaintiff,  however,  is  responsible  for  this  situation  by  rea- 
son of  the  procurement  of  the  vacation  of  a  perfectly  valid  order 
short-causing  the  case. 

Order  of  February  23,  1915,  and  that  portion  of  the  order  of  Febru- 
ary'24,  1915,  appealed  from,  affirmed,  with  $10  costs  and  disburse- 
ments. Order  of  March  15,  1915,  so  far  as  it  orders  the  case  upon 
the  short-cause  calendar,  reversed,  with  $10  costs  and  disbursements, 
and,  so  far  as  it  vacates  the  stay  of  March  1st,  affirmed,  without 
costs.  Costs  and  disbursements  of  one  party  to  be  offset  against  those 
of  the  other. 

BIJUR,  J.,  concurs. 

PENDLETON,  J.  I  dissent  from  so  much  of  the  opinion  herein 
as  reverses  the  order  of  March  15th,  putting  the  case  on  the  short- 
cause  calendar.  The  only  objection  to  the  order  seems  to  be  that  an- 
other similar  order  had  not  been  actually  vacated,  although  a  decision 
that  it  should  be  had  been  made.  Even  if  an  order  on  this  decision 
vacating  the  order  of  February  23d  were  never  entered,  the  only  re- 
sult would  be  two  orders  to  the  same  effect  in  the  records.  No  possi- 
ble injury  could  be  thereby  occasioned  any  one.  The  only  result  of  re- 
versing will  be  to  necessitate  another  motion,  to  take  up  the  time  of 
the  court  unnecessarily  and  impose  further  expense  on  the  litigants. 

Both  orders  appealed  from  should  be  affirmed,  with  costs  and  dis- 
bursements. 


JONES  T.  STANDARD  PLUNGER  ELEVATOR  CO.  (No.  7163.) 

(Supreme  Court,  Appellate  Division,  First  Department    April  23,  1916.) 

Corporations  ^3»523^— Actions— Pbogbsdinob  Supplemsntabt  to  Execution 
^Examination. 

General  Corporation  Law  (Consol.  Laws,  c.  23)  S  90,  provides  that  an 
action  may  be  maintained  against  trustees,  directors,  or  other  officers 
of  a  corporation  to  compel  them  to  pay  to  the  corporation  or  its  creditors 
money  and  the  value  of  any  property,  which  they  have  acquired  them- 
selves or  lost  through  neglect  or  other  yiolatlon  of  their  duties,  and  to 
set  aside  unlawful  alienations.  Section  91  provides  that  the  Attorney 
General,  except  where  the  action  is  brought  by  a  creditor  or  a  trustee, 
director,  etc.,  of  the  corporation  may  maintain  such  action.  Plaintiff  re- 
covered a  judgment  against  a  corporation,  and  receivers  were  thereafter 
appointed  on  suits  by  persons  other  than  judgment  creditors.  Held,  that 
plaintiff  could  not,  in  proceedings  supplementary  to  execution,  examine 
officers  of  the  corporation  to  discover  whether  he  had  a  cause  of  action 
against  them  on  the  theory  that  he  was  examining  the  corporation  by  such 
officers. 

[Ed.  Note. — For  other  cases,  see  Corporations,  Cent.  Dig.  §S  2114-2130 ; 
Dec.  Dig.  <g=>523.] 

Laughlin,  J.,  dissenting. 
^3»For  •Uiar  oaset  bm  urn*  topic  ft  KET-NUMBBR  in  all  Key-Numbered  Dlgesu  ft  Indexes 
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Appeal  from  Special  Term,  New  York  County. 

In  the  matter  of  proceedings  supplementary  to  execution  in  a  suit 
by  Frederick  A.  Jones  against  the  Standard  Plunger  Elevator  Com- 
pany. From  an  order  of  the  Special  Term,  denying  a  motion  to  vacate 
an  order  for  the  examination  of  the  defendant  company  by  its  president 
and  secretary,  defendant  appeals.    Order  reversed,  and  motion  granted. 

Argued  before  INGRAHAM,  P.  J.,  and  McLAUGHLIN,  LAUGH- 
LIN,  CLARKE,  and  SCOTT,  JJ. 

Kellogg  &  Rose,  of  New  York  City  (L.  Laflin  Kellogg,  of  New 
York  City,  of  counsel,  and  William  K.  Hartpence,  of  New  York  City, 
on  the  brief),  for  appellant. 

James  A.  Foley,  of  New  York  City  (Charles  L.  Craig,  of  New  York 
City,  of  counsel),  for  respondent. 

CLARKE,  J.  On  July  18,  1914,  the  plaintiff  recovered  a  judgment 
against  the  defendant  company  and  William  H.  Woodin  and  John  S. 
Hoyt  for  $54,038.47.  An  appeal  was  taken  by  Woodin  and  Hoyt,  and 
security  thereon  given.  An  appeal  was  also  taken  by  the  company,  but 
the  undertaking  for  stay  was  not  given.  On  February  25,  1914,  an 
order  was  made  by  the  United  States  District  Court  for  the  District  of 
New  Jersey,  in  an  action  brought  by  one  Smith  against  the  defend- 
ant company,  by  which  Howard  H.  Williams  was  duly  appointed  re- 
ceiver of  all  the  assets  of  the  corporation.  On  March  30,  1914,  an 
order  was  made  in  said  court  by  which  the  appointment  of  said  Wil- 
liams as  receiver  was  made  permanent  and  one  Wall  was  duly  ap- 
pointed with  him  as  coreceiver.  Thereafter  in  the  United  States  Dis- 
trict Court  for  the  Southern  District  of  New  York  the  said  receivers 
were  duly  appointed  as  ancillary  receivers  of  all  property  of  said  Stand- 
ard Plunger  Elevator  Company  in  the  Southern  district  of  New  York. 
The  moving  affidavits  set  up  that  in  pursuance  to  said  orders  the  said 
Williams  and  Wall  duly  qualified  and  are  now  in  full  possession  of  all 
the  property  and  assets  of  every  kind  and  nature  of  the  said  corporation 
and  have  the  same  completely  under  their  control ;  that  on  December  4, 
1914,  the  plaintiff  herein  duly  filed  a  proof  of  claim  upon  the  said  judg- 
ment with  the  said  receivers,  claiming  to  be  entitled  to  benefit  under  the 
said  orders  of  said  receivership.  On  March  3,  1915,  the  Special  Term 
made  the  order  for  the  examination  of  the  judgment  debtor  by  said 
Woodin  and  Hoyt,  president  and  treasurer,  respectively. 

Receivers  duly  appointed  by  the  United  States  courts  being  in  pos- 
session of  all  the  property  and  assets  of  the  judgment  debtor,  it  seems 
difficult  to  find  a  basis  for  the  order.  Plaintiff's  claim  is  that  section 
90  of  the  General  Corporation  Law  provides : 

"An  action  may  be  maintalDed  against  one  or  more  trustees,  directors,  man- 
agers, or  other  officers  of  a  corporation,  to  procure  a  Judgment  for  the  fol- 
lowing purposes,  or  so  much  thereof  as  the  case  requires:  *  *  *  2.  Com- 
pelling them  to  pay  to  the  corporation,  which  they  represent,  or  to  its  credi- 
tors, any  money,  and  the  value  of  any  property,  which  they  have  acquired  to 
themselves,  or  transferred  to  others,  or  lost,  or  wasted,  by  or  through  any 
neglect  of  or  failure  to  perform  or  by  other  violation  of  their  duties.  ♦  ♦  • 
5.  Setting  aside  an  alienation  of  property,  made  by  one  or  more  trustees, 
•directors,  managers  or  other  officers  of  a  corporation,  contrary  to  a  provision 
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of  law,  or  for  a  purpose  foreign  to  the  lawful  business  and  objects  of  the  cor- 
poration, where  the  alienee  knew  the  purpose  of  the  alienation." 

Section  91 : 

''An  action  may  be  brought,  as  prescribed  in  the  last  section,  by  the  Attorney 
General  in  behalf  of  the  people  of  the  state,  or,  except  where  the  action  is 
brought  for  the  purpose  specified  In  subdivision  third  or  fourth  of  that  sec- 
tion, by  a  creditor  of  the  corporation,  or  by  a  trustee,  director,  manager^ 
or  other  officer  of  the  corporation,  having  a  general  superintendence  of  its  con- 
cerns." 

And  he  says  that  the  receivers  of  this  corporation  do  not  represent 
any  judgment  creditors;  for  no  creditor  has  suw  judgment  against  the 
corporation,  except  this  judgment  creditor.  Therefore  all  3ie  rights 
conferred  upon  creditors  by  the  foregoing  provisions  are  lost,  un- 
less they  are  enforced  by  this  judgment  creditor;  that  the  statutes 
give  the  right  to  a  judgment  creditor,  by  proceedings  supplementary  to 
execution,  to  an  examination  and  inquiry  for  the  purpose  of  ascer- 
taining whether  any  facts  exist  with  respect  to  any  transactions,  how- 
ever remote,  concerning  the  judgment  debtor's  property,  which  create 
a  liability  enforceable  in  favor  of  creditors  against  officers,  directors^ 
or  stockholders  of  a  corporation  against  whom  a  judgment  is  outstand- 
ing and  unpaid. 

As  I  understand  the  plaintiff's  claim,  it  is  that  he  desires  to  find  out 
whether  as  a  judgment  creditor  of  the  corporation  he  has  any  cause 
of  action  against  the  two  directors  and  officers,  who  are  to  be  examined 
under  the  guise  of  examining  the  defendant  corporation  by  them,  un- 
der which  he  can  recover  moneys  applicable  to  the  payment  of  his 
judgment.  If  the  corporation  has  a  right  to  pursue  its  officers  or  di- 
rectors upon  such  claims,  that  right,  belonging  to  the  corporation,  has 
passed  to  the  receivers.  If  the  right  is  one  which  the  plaintiff  has  in 
his  own  right,  qua  judgment  creditor,  it  is  not  the  property  of  the 
corporation  which  he  is  undertaking  to  inquire  about,  but  he  is  seek- 
ing to  find  out  by  examination  of  the  individual  officers  dnd  directors 
whether  he,  qua  creditor,  has  any  right  of  action  against  them ;  that  is, 
he  is  using  the  process  of  the  court  ostensibly  to  examine  the  defend- 
ant corporation,  but  really  to  examine  third  parties  to  find  out  if  he  has 
a  cause  of  action  against  them.    That  is  not  permissible. 

The  order  appealed  from  should  be  reversed,  with  $10  costs  and  dis- 
bursements, and  the  motion  granted,  with  $10  costs.    Order  filed. 

INGRAHAM,  P.  J.,  and  McLAUGHLIN  and  SCOTT,  JJ.,  concur. 

LAUGHLIN,  J.  (dissenting).  The  defendant  company 'is  a  New 
Jersey  corporation.  Section  65  of  chapter  300  of  the  Laws  of  1912 
of  New  Jersey  authorizes  the  appointment  by  the  Court  of  Chancery 
of  a  receiver  of  a  corporation  at  the  instance  of  a  creditor  or  stock- 
holder, where  the  corporation  is  insolvent  or  has  suspended  its  ordi- 
nary business  for  want  of  funds,  or  "its  business  has  been  and  is  be- 
ing conducted  at  a  great  loss  and  greatly  prejudicial  to  the  interest 
of  its  creditors  or  stockholders."  Section  66  of  the  act  (Laws  1896,. 
p.  298)  provides  for  the  liquidation  of  the  business  by  the  receiver, 
and  section  68  vests  the  title  to  all  the  property  of  the  corporation  in 
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him.  A  stockholder  residing  in  New  York  filed  a  bill  in  the  federal 
court,  which,  on  account  of  the  diversity  of  citizenship,  had  the  juris- 
diction that  was  conferred  by  the  statute  on  the  Court  of  Chancery 
of  New  Jersey,  and  that  resulted  in  the  appointment  of  the  receivers. 

The  bill  appears  to  have  been  filed,  not  for  the  liquidation  of  the 
business,  but  for  the  continuance  thereof,  and  in  other  respects  it  is 
not  entirely  clear  that  it  was  sufficient  to  give  the  court  jurisdiction ; 
but,  as  no  point  is  taken  in  that  regard,  I  shall  assume  that  the  re- 
ceivers were  duly  appointed.  This  action  was  pending  when  the  re- 
ceivers were  appointed.  It  would  not  have  been  competent  for  the 
New  Jersey  court,  and  it  was  not  competent  for  the  federal  court  ad- 
ministering the  New  Jersey  statute,  to  stay  the  prosecution  of  this  ac- 
tion, and  there  was  no  attempt  to  do  so.  This  court,  on  a  motion  to 
dismiss  an  appeal  taken  by  the  receivers  from  the  judgment,  hold  that, 
notwithstanding  the  receivership,  the  plaintiff  was  entitled  to  prose- 
cute the  action  to  judgment  against  the  corporation.  Jones  v.  Woodin,. 
164  App.  Div.  79,  149  N.  Y.  Supp.  377.  The  provisions  of  section 
2436  of  the  Code  of  Civil  Procedure  give  a  judgment  creditor  the 
absolute  right  to  examine  the  judgment  debtor  in  proceedings  supple- 
mentary to  execution  at  any  time  within  10  years  after  the  return  of 
an  execution  unsatisfied  in  whole  or  in  part.  This  right  to  examine 
the  judgment  debtor  is  given  to  the  judgment  creditor,  and  does  not 
pass  to  a  receiver  of  the  judgment  debtor.  Matter  of  Walker,  157 
App.  Div.  609,  142  N.  Y.  Supp.  972. 

Assuming,  therefore,  that  the  receivers  are  in  good  faith  endeavor- 
ing to  obtain  possession  of  all  the  property  of  the  corporation,  they 
cannot  obtain  such  an  examination.  An  application  was  made  to  the 
federal  court  to  stay  the  examination,  and  the  motion  was  denied,  and 
the  order  provides,  in  effect,  that  it  is  without  prejudice  to  the  right 
of  the  receivers  to  any  property  that  may  be  discovered.  The  exam- 
ination is  not  limited  to  the  discovery  of  property  upon  which  the 
judgment  may  be  a  lien,  or  which  the  judgment  creditor  would  have 
the  right  to  have  applied  on  his  judgment.  The  purpose  of  the  Leg- 
islature was  to  authorize  an  unlimited  examination  to  discover  prop- 
erty or  property  rights  of  the  judgment  debtor,  and  to  afford  a  basis 
for  action  even  by  a  receiver.    Matter  of  Walker,  supra. 

I  am  of  opinion,  therefore,  that  the  plaintiff  was  entitled  to  the 
order  for  the  examination  of  the  judgment  debtor,  and  I  dissent  from 
its  being  vacated. 


Jj.  MEISEL  &  CO.  V.  NATIONAL  JEWELERS*  BOARD  OF  TRADE. 

(Supreme  Court,  Appellate  Term,  First  Department.    April  28,  1915.) 

1.  Corporations  <8=>377%,  New,  vol.  21  Key-No.  Series — Powers — Pragtici 
OF  Law. 

The  practice  of  law  by  a  corporation  is  malum  in  Be,  contrary  to  public 
policy,  and  malum  prohibitum,  under  the  express  provisions  of  Penal 
Law  (Consol.  Laws,  c.  40)  {  280,  which  prohibits  a  corporation  from  prac- 
ticing or  appearing  as  an  attorney  in  any  court,  from  making  it  a  business 
to  practice  as  an  attorney,  from  holding  itself  out  as  entitled  to  practice, 
from  furnishing  legal  services  or  advice  or  supplying  attorneys,  from 

^s»For  other  cases  see  sam«  topic  ft  K":Y-NUMBER  in  rU  Key-Numbered  DlgesU  ftlndexes 
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rendering  legal  services  of  any  kind  in  actions  or  proceedings,  or  from 
assuming  in  any  manner  to  practice  law  or  advertising  as  an  attorney. 

2.  CoBPOBATioNs  «=>377%,  New,  vol.  21  Key-No.  SerleB— PowEBa— "Praoxicb 

OF  Law" — Bankeuptcy — ^Assignment  for  Cbbditobs. 

The  "practice  of  law,"  which  is  prohibited  to  a  corporation,  is  not  lim- 
ited to  the  conduct  of  cases  in  courts,  but  embraces  the  preparation  ct 
pleadings  and  other  legal  papers  and  conveyances,  and  the  giving  of  ad- 
vice in  matters  connected  with  the  law,  and  includes  representing  a  credi- 
tor in  bankruptcy  proceedings,  or  in  the  collection  of  a  claim  against  one 
who  has  made  a  general  assignment  for  the  benefit  of  creditors. 

[For  other  definitions,  see  Words  and  Phrases,  First  and  Second  Series, 
l»ractice  of  Law.] 

3.  CoBPORATiONS  «=»377%,  New,  voL  21  Key-No.  Series — ^Powebs — Pbactice 

OF  Law — ^BANKRUPTcy. 

The  fact  that  bankruptcy  proceedings  are  in  the  federal  court  does  not 
render  Penal  Law  (Consol.  Laws,  c.  40)  §  280,  prohibiting  corporations 
from  practicing  law,  void  in  so  far  as  it  applies  to  such  proceedings, 
since  the  state  can  prohibit  its  own  creatures  from  doing  acts  contrary  to 
public  policy,  and  General  Order  in  Bankruptcy  No.  4  (89  Fed,  iv,  32  C. 
0.  A.  vill)  provides  that  proceedings  in  bankruptcy  may  be  conducted 
by  the  bankrupt  in  person,  or  by  any  person,  but  a  creditor  can  only  rep- 
resent his  individual  interest,  and  that  every  party  may  appear  by  attor- 
ney who  shall  be  authorized  to  practice  in  the  Circuit  or  District  Ck>arts, 
and  rule  11  of  the  United  States  District  Court  for  the  Southern  District 
of  New  York  provides  that  admission  to  practice  in  that  court  may  be 
granted  to  any  member  of  the  bar  of  the  state  in  good  standing  and  pro- 
fessional repute,  and  rule  111  provides  that  any  member  of  the  United 
States  bar  shall  be  dropped  when  be  shall  have  been  disbarred  from  the 
state  bar. 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  First  District. 

Action  by  L.  Meisel  &  Co.  against  the  National  Jewelers'  Board  of 
Trade.    Judgment  for  the  plaintiff,  and  defendant  appeals.    Affirmed. 

Argued  February  term,  1915,  before  GUY,  PENDLETON,  and 
SHEARN,  JJ. 

Beekman,  Menken  &  Griscom,  of  New  York  City  (William  C.  Arm- 
strong, of  New  York  City,  of  counsel),  for  appellant. 

Cass  &  Apfel,  of  New  York  City  (Alvin  C.  Cass,  of  New  York  City, 
of  counsel),  for  respondent. 

■SHEARN,  J.  This  case  presents  for  determination  a  question  which 
has  been  very  generally  discussed  during  the  past  year,  namely,  what 
amounts  to  the  practice  of  law  on  the  part  of  a  corporation.  The  re- 
spondent Meisel,  doing  business  under  the  name  of  L.  Meisel  &  Co., 
went  to  the  office  of  the  appellant,  the  National  Jewelers'  Board  of 
Trade  (a  New  York  membership  corporation),  in  1913,  and  asked  it  to 
collect  a  claim  which  he  had  against  one  F.  W.  Wedgren,  who  was  in 
bankruptcy.  Respondent  was  informed  that  Wedgren,  was  in  bank- 
ruptcy, and  that  it  would  be  necessary  for  him  to  file  a  claim  in  bank- 
ruptcy with  the  appellant  to  enable  it  to  collect  the  claim.  Respond 
ent  was  instructed  to  bring  to  the  appellant  the  notes  representing 
the  claim,  together  with  a  statement  of  his  claim,  which  he  did.    Then 

•^ssFor  other  cases  see  same  topic  A  KEY-NUMBBR  in  «11  Key -Numbered  Digests  &  Indexes 
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the  appellant  gave  Meisel  certain  papers  to  sign,  which  were  prepared 
in  its  office.  These  papers  were  a  proof  of  Meisel's  claim  in  bank- 
ruptcy. Thereafter  the  appellant  sent  to  Meisel  a  check  for  $6.76,  which 
purported  to  be  the  amount  collected  on  his  claim,  less  $3  charged  and 
retained  by  the  Board  of  Trade  for  its  services.  Meisel  did  not  cash 
the  check,  and  offered  to  return  it  to  the  Board  of  Trade  on  the 
trial,  which  offer  was  refused. 

Meisel  also  had  a  claim  against  a  concern  known  as  the  Pacific  Jew- 
elry Company,  and  went  to  see  the  Board  of  Trade  in  regard  thereto, 
and  requested  it  to  collect  the  claim.  The  representative  of  the  Board 
of  Trade  asked  Meisel  to  make  him  a  statement  of  his  claim,  which 
he  did.  The  claim  was  upon  past-due  promissory  notes,  which  Meisel 
brought  to  the  Board  of  Trade  and  left  with  it.  The  Board  of  Trade 
informed  Meisel  that  the  Pacific  Jewelry  Company  had  made  an  as- 
signment for  the  benefit  of  creditors.  Meisel  signed  certain  papers 
which  the  Board  ^f  Trade  prepared  for  him,  but  could  not  recollect 
their  nature  or  contents.  Subsequently  the  Board  of  Trade  sent  its 
check  to  Meisel  for  $28.06,  representing  the  amount  collected  by  it 
from  said  bankrupt,  less  $3.20  fees.  Plaintiff  did  not  cash  the  check, 
but  tendered  it  to  the  Board  of  Trade  on  the  trial ;  the  tender  being 
refused.  At  the  time  of  the  transactions  Meisel  was  not  a  member 
of  the  Board  of  Trade. 

The  Board  of  Trade's  form  of  voucher,  attached  to  the  checks,  is  of 
interest.  The  following  is  the  one  used  in  the  matter  of  the  bank- 
ruptcy of  Wedgren : 

COAim  against  F.  W.  Wedgren  Claim  No.  BITOO 

Id  full 
Amount  collected  Ist  dividend  5%l |9  7e 

Interest  

Costs    

Less:    Paid  direct 

Previously    remitted 

Mdse.    returned 

Total    

Less:    Fees    

Suit  fee 3 

Disbursements   

Exchange    

•  Amount  of  check ^  7d 

The  significance  of  the  items  of  **costs/'  "fees,"  and  "suit  fee"  is  ob- 
vious. Has  the  appellant^  a  membership  corporation  organized  as  a 
Board  of  Trade  "for  purposes  other  than  pecuniary  profit,"  the  right 
to  represent  a  creditor  in  a  bankruptcy  proceeding,  or  in  proceedings 
on  behalf  of  a  creditor  in  the  matter  of  the  general  assignment  of  a 
bankrupt  for  tlie  benefit  of  creditors,,  to  advise  the  creditor  in  such 
procedings,  to  undertake  and  do  all  the  things  appertaining  to  the 
prosecution  of  the  creditor's  claims  in  such  proceedings,  to  take  the 
steps  necessary  to  protect  the  creditor's  interests  therein,  and  make 
a  charge  for  such  services?    The  answer  to  the  question  depends  upon 
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whether  such  services  constitute  legal  services,  for,  if  they  do,  the 
conduct  of  the  Board  of  Trade  is  illegal ;  it  being  both  malum  in  se  and 
malum  prohibitum  for  a  corporation  to  practice  law.  It  is  unnecessary 
to  consider  whether  the  acts  of  the  Board  of  Trade  are  ultra  vires, 
first,  because,  the  contracts  have  been  performed ;  and,  second,  because, 
if  the  defendant's  conduct  is  either  malum  in  se  or  malum  prohibittun, 
it  is  illegal. 

[1]  That  the  practice  of  law  by  a  corporation  is  contrary  to  pub- 
lic policy  and  malum  in  se  has  been  decided  by  the  Court  of  Appeals. 
Matter  of  Co-operative  Law  Co.,  198  N.  Y.  479,  483,  484,  92  N.  E. 
15,  32  L.  R.  A.  (N.  S.)  55, 139  Am.  St.  Rep.  839, 19  Ann.  Cas.  879.  The 
sound  reasons  for  so  holding  were  fully  and  convincingly  stated  therein 
by  Judge  Vann,  and  need  not  be  repeated.  That  the  practice  of  law  by 
a  corporation  is  malum  prohibitum  is  obvious  upon  a  mere  reading  of 
section  280  of  the  Penal  Law.  If  section  280  is  subdivided  into  its  va- 
rious parts,  and  the  things  prohibited  are  stated  separately,  it  appears 
that  under  this  section  of  the  Penal  Law  it  is  unlawful  for  any  cor- 
poration : 

(1)  To  practice  or  appear  as  an  attorney  at  law  for  any  person  other 
than  itself  in  any  court  in  this  state,  or  before  any  judicial  body. 

(2)  To  make  it  a  business  to  practice  as  an  attorney  at  law  for  any 
person  other  than  itself  in  any  of  said  courts. 

(3)  To  hold  itself  out  to  the  public  as  being  entitled  to  practice 
law. 

(4)  To  render  or  furnish  legal  service  or  advice. 

(5)  To  furnish  attorneys  or  counsel, 

(6)  To  render  legal  services  of  any  kind  in  actions  or  proceedings 
of  any  nature  or  in  any  other  way  or  manner. 

(7)  In  any  other  manner  to  assume  to  be  entitled  to  practice  law. 

(8)  To  assume,  use,  or  advertise  the  title  of  lawyer  or  attorney  at 
law,  or  equivalent  terms,  in  such  manner  as  to  convey  the  impression 
that  it  is  entitled  to  practice  law,  or  to  furnish  legal  advice,  service, 
or  counsel. 

(9)  To  advertise  that  it  has,  owns,  conducts,  or  maintains  a  law 
office,  or  an  office  for  the  practice  of  law,  or  for  furnishing  legal  ad- 
vice, services,  or  counsel. 

(10)  To  solicit  itself,  or  through  its  officers,  agents,  or  employes,  any 
claim  or  demand  for  the  purpose  of  bringing  an  action  thereon,  or  of 
representing  as  attorney  at  law,  or  for  furnishing  legal  advice,  serv- 
ices, or  counsel  to  a  person  sued  or  about  to  be  sued,  or  who  may  be 
affected  by  any  action  or  proceeding  which  has  been  or  may  be  insti- 
tuted in  any  court  or  before  any  judicial  body,  or  for  the  purpose  of  so 
representing  any  person  in  the  pursuit  of  any  civil  remedy. 

[2]  In  determining  whether  the  transactions  herein  disclosed  con- 
stituted the  practice  of  law  and  the  furnishing  of  legal  services  by  the 
Board  of  Trade,  a  sensible  and  sufficient  definition  is  found  in  Re  Dun- 
can (1909)  83  S.  C.  186,  189,  65  S.  E.  210, 211  (24  L.  R.  A.  [N.  S.]  750, 
18  Ann.  Cas.  657) : 

"It  is  too  obvious  for  discussion  that  the  practice  of  law  is  not  limited  to 
the  conduct  of  cases  in  courts.  According  to  the  generally  understood  defini- 
4ion  of  the  practice  of  law  in  this  country,  it  embraces  the  preparation  ^ 
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pleadings  and  other  papers  incident  to  actions  and  special  proceedings 
*  *  *  on  behalf  of  clients  before  judges  and  courts,  and  In  addition  con- 
veyancing and  preparation  of  legal  Instruments  of  all  kinds,  and,  In  gen- 
eral, all  advice  to  clients,  and  all  action  taken  for  them  in  matters  connected 
with  the  law.  An  attorney  at  law  is  one  who  engages  In  any  of  those  branches 
of  the  practice  of  law.  The  following  is  a  concise  definition  given  by  the 
Supreme  Court  of  the  United  States:  'Persons  acting  professionally  in  legal 
formalities,  negotiations,  or  proceedings  by  the  warrant  or  authority  of  their 
clients  may  be  regarded  as  attorneys  at  law  within  the  meaning  of  that 
designation,  as  employed  in  this  country.'  Savings  Bank  v.  Ward,  ICX)  U.  S. 
Ido  [25  Lu  Ed.  621J.  Under  these  definitions  there  can  be  no  doubt  that  Dun- 
can engaged  in  the  practice  of  law." 

Thornton  on  Attorneys  at  Law,  in  section  69,  defines  the  practice  of 
law  in  the  same  terms.  In  Eley  v.  Miller,  7  Ind.  App.  529,  535,  34  N. 
E.  836,  837,  the  court,  while  stating  that,  as  generally  understood,  the 
practice  of  law  is  the  doing  or  performing  of  services  in  a  court  of 
justice,  in  any  matter  depending  therein,  said: 

"But  in  a  larger  sense  it  includes  the  legal  advice  and  counsel,  and  the 
preparation  of  legal  instruments  and  contracts  by  which  legal  rights  are  se- 
cured, although  such  matter  may  or  may  not  be  depending  in  a  court" 

That  the  definition  of  what  constitutes  the  practice  of  law  stated  in 
Re  Duncan,  supra,  should  and  will  be  accepted  and  applied  by  the  courts 
in  this  state  is  clearly  indicated  by  the  cases  of  Matter  of  City  of  New 
York,  144  App.  Div.  107,  128  N.  Y.  Supp.  999,  Matter  of  Bensel,  140 
App.  Div.  944,  126  N.  Y.  Supp.  1121,  affirmed  201  N.  Y.  531,  94  N.  E. 
1091,  and  Buxton  v.  Uetz,  136  N.  Y.  Supp.  829,  and  139  N.  Y. 
Supp.  46. 

Now,  consider  the  services  ordinarily  incident  to  representing  a 
creditor  and  enforcing  his  claim  in  bankruptcy  matters,  such  as  the 
Wedgren  Case  herein  involved.  The  promissory  notes  required  ex- 
amination as  to  execution  and  the  form  of  the  signature ;  i.  e.,  whether 
the  maker  was  liable  in  an  individual  or  representative  capacity,  wheth- 
er signed  in  a  trade-name,  as  distinguished  from  an  individual  name,  etc. 
Inquiry  was  necessary  concerning  the  inception  and  delivery  of  the 
notes,  whether  for  value  or  accommodation,  and  as  to  any  possible 
defenses  or  counterclaims.  Acting  on  this  information,  the  client 
would  be  advised  whether  to  proceed.  The  next  step  would  be  the 
preparation  of  proof  of  claim.  This  is  a  legal  instrument,  and  the  mere 
fact  that  it  is  on  a  printed  form  and  might  be  filled  out  by  a  layman 
does  not  change  its  character,  any  more  3ian  the  fact  that  confessions 
of  judgment,  bills  of  costs,  affidavits  of  service,  and  many  simple  forms 
of  pleading  on  notes  and  for  goods  sold  and  delivered  are  frequently 
printed  changes  their  character.  The  subsequent  steps  that  ordinarily 
occur,  such  as  joining  with  one  or  another  group  of  creditors  in  the 
selection  of  a  trustee,  expediting  or  opposing  the  disposition  of  the 
assets  of  the  bankrupt  estate,  the  consideration  of  proposed  compromis- 
es, reorganizations,  and  substitution  of  securities  for  claims,  the  various 
problems  incidental  to  receivership,  the  form  in  which  dividends  are 
received  and  receipted  for,  and  innumerable  other  details  intervening 
between  the  filing  of  the  petition  in  bankruptcy  and  a  discharge,  all 
involve  at  one  stage  or  another  proceedings  on  behalf  of  the  client 
in  courts,  the  preparation  of  legal  instruments  of  various  kinds^  the 
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rendition  of  legal  advice,  and  action  taken  for  the  clients  in  matters 
connected  with  the  law. 

These  services  require  special  knowledge,  the  fidelity  of  the  relation 
between  attorney  and  client,  responsibility  to  the  courts  and,  for  suc- 
cess, experience  in  what  is  generally  recognized  as  a  special  line  of  le- 
gal work.  Frequently  the  relation  requires  actual  appearance  in  court 
and  the  conduct  of  litigation.  That  such  proceedings  are  contem- 
plated and  provided  for  by  this  Board  of  Trade  in  its  relations  to  its 
clients  is  shown  by  its  printed  form  of  voucher,  containing  provision 
for  "costs,"  "suit  fee,"  and  "fees."  That  the  services  involved  and 
contemplated  by  this  Board  of  Trade  in  representing  plaintiff  in  the 
bankruptcy  of  Wedgren  and  prosecuting  his  claim  therein  were  legal 
services  seems  too  plain  to  require  further  consideration.  Similarly, 
in  representing  him  and  prosecuting  his  claim  against  the  Pacific 
Jewelry  Company,  whose  property  was  in  the  hands  of  a  general  as- 
signee for  the  benefit  of  creditors,  the  services  were  legal  services,  and 
for  the  most  part  similar  in  kind  to  those  already  enumerated.  Ordi- 
narily, a  proper  representation  of  the  creditor  in  such  matters  involves 
an  examination  of  the  assignment,  consideration  of  its  validity,  the 
sufficiency  and  form  of  the  assignee's  bond,  an  examination  of  sched- 
ules, alertness  against  the  allowance  of  improper  claims,  keeping  track 
of  suits  brought  by  and  against  the  assignee,  the  accounting,  and  a 
multitude  of  other  important  details  that  will  at  once  occur  to  any  prac- 
ticing lawyer. 

Appellant  cites  Matter  of  Associated  Lawyers  Co.,  134  App.  Div. 
350,  119  N.  Y.  Supp.  77,  as  holding  that  a  corporation  can  act  as  a 
collection  agency.  The  court  did  not  so  hold.  That  was  an  applica- 
tion made  under  section  280  of  the  Penal  Law  for  the  approval  by  the 
court  of  the  petitioner  under  the  provision  that  the  prohibitions  of  the 
section  should  not — 

"apply  to  organizations  organized  for  benevolent  or  charitable  purposes,  or 
for  the  purpose  of  assisting  persons  without  means  in  the  pursuit  of  any  civfl 
remedy,  whose  existence,  organization  or  Incorporation  may  be  approved  by 
the  Appellate  Division." 

The  court  said : 

"It  seems  to  us  quite  evident  that  the  only  authority  given  to  this  court  is 
to  approve  'organizations  organized  for  benevolent  or  charitable  purposes,  or 
for  the  purpose  of  assisting  persons  without  means  in  the  pursuit  of  any  dvil 
remedy.*  While  it  has  never  been  legal  for  a  corporation  to  practice  law,  a 
system  has  grown  up  by  which  corporations  undertake  to  procure  attorneys 
for  the  transaction  of  the  law  business  of  its  clients,  and  while  fhe  legality  of 
such  corporate  action  has  been  doubted,  the  impropriety  of  allowing  corpora- 
tions to  enter  into  such  business  has  been  universaUy  recognized  and  by  this 
legislation  it  has  been  prohibited.  *  *  •  We  think,  therefore,  that  the 
granting  of  this  application  would  be  entirely  ineffective  to  allow  the  peti- 
tioning corporation  to  disobey  the  provisions  of  this  section,  and  that  the 
court  is  given  no  authority  to  authorize  it  to  continue  to  perform  any  act 
which  this  statute  prohibits.*' 

Accordingly  the  petition  was  denied.  It  is  true  that  the  court  added 
at  the  end  of  the  opinion  the  statement  that : 

"It  is  quite  clear  that,  so  far  as  the  business  of  this  corporation  is  con- 
fined to  the  collection  of  claims  without  legal  proceedings,  it  is  not  affected  by 
this  statute.*' 
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This  was  obiter,  and  unnecessary  to  the  decision.  It  is  by  virtue 
of  this  dictum  that  appellant  claims  that  it  has  been  held  that  a  cor- 
poration can  act  as  a  collection  agency.  The  foregoing  statement  of 
the  case  shows  that  it  was  not  so  held  in  that  case.  Even  if  it  had 
been  so  held,  it  would  not  affect  the  decision  here ;  for,  as  has  been 
shown,  the  services  rendered  in  representing  creditors  in  bankruptcy 
proceedings  and  in  matters  of  general  assignments  for  the  benefit  of 
creditors  are  legal  services  rendered  in  connection  with  legal  proceed- 
ings. All  that  can  be  claimed  for  the  dictum  is  that  the  court  inti- 
mated, by  way  of  obiter,  its  opinion  that  the  mere  sending  out  of  dun- 
ning letters  by  a  corporation  does  not  constitute  a  violation  of  section 
280  of  the  Penal  Law.  Furthermore,  it  is  to  be  doubted  that  the 
court  would  so  decide  if  that  question  were  squarely  and  properly 
presented.  When  it  is  considered  that  the  corporation  that  undertakes 
the  collection  of  claims  without  suit  is  generally  intrusted  with  the 
evidences  of  debt,  with  transcripts  from  its  client's  private  books,  with 
access  to  its  correspondence,  and,  further,  that  the  statement  of  the 
case  made  by  the  client  involves  disclosures  which  are  of  a  nature 
that  ought  to  be  privileged;  when  it  is  considered  that  the  dunning 
letter  is  ordinary  preliminary  to  a  suit  carried  on  by  a  disguised  at- 
torney acting  as  the  employe  of  the  corporation ;  and,  finally,  when  it 
is*  realized  that  the  moneys  collected  belong  to  the  client  and  ought  to 
be  subject  to  court  orders  in  summary  proceedings,  there  is  a  good 
deal  to  be  said  in  favor  of  holding  that  the  operation  of  a  collection 
agency,  with  or  without  legal  proceedings,  constitutes  the  practice  of 
law.  When  that  case  arises,  good  and  sufficient  reasons  for  the  courts 
so  holding  will  be  found  in  the  address  on  the  subject  delivered  by 
Mr.  Charles  A.  Boston  before  a  national  association  of  lawyers  in 
1913  (see  American  Legal  News,  August,  1913,  p.  15) ;  the  report  of 
the  Committee  on  Professional  Ethics  of  the  American  Bar  Associa- 
tion for  1914;  the  address  by  Hon.  George  W.  Wickersham,  made  re- 
cently before  the  Bar  Association  of  Chicago  (see  N.  Y.  Law  Journal, 
November  25,  1914) ;  the  brief  submitted  by  the  Committee  on  Unlaw- 
ful Practice  of  the  Law,  of  the  New  York  County  Lawyers'  Associa- 
tion, in  the  Matter  of  the  Application  of  Charles  L.  Apfel  v.  National 
Jewelers'  Board  of  Trade,  before  the  Attorney  General ;  and  the  re- 
port of  the  Attorney  General  in  the  Matter  of  Charles  L.  Apfel  for  the 
institution  of  an  action  to  vacate  the  charter  and  annul  the  corporate 
existence  of  the  National  Jewelers'  Board  of  Trade,  reported  in  the 
New  York  Law  Journal,  September  14,  1914.  It  suffices  to  say  here, 
however,  that  we  are  not  dealing  with  a  mere  matter  of  sending  out 
dunning  letters,  and  that  the  Matter  of  Associated  Lawyers  Co.,  supra, 
has  no  application. 

[3]  Finally,  it  is  asserted  that  section  280  of  the  Penal  Law  is  void, 
in  so  far  as  it  seeks  to  prevent  a  corporation  from  practicing  law  in 
the  courts  of  the  United  States  and  that,  as  the  Wedgren  claim  was 
collected  through  the  bankruptcy  court,  it  was  not  a  thing  prohibited 
by  the  Penal  Law.  The  statute  not  only  prohibits  a  corporation  from 
appearing  as  attorney  in  any  court  in  this  state,  or  before  any  judicial 
body,  but  prohibits  it  from  rendering  or  furnishing  legal  service  of  any 
kind  in  actions  or  proceedings  of  any  nature,  and  from  in  any  other 


Digitized  by  VjOOQ  iC 


920  152   NEW   YORK   SUPPLEMENT  (Sup.  Ct. 

manner  assuming  to  be  entitled  to  practice  law.  To  hold  that  this 
constitutes  an  abridgment  of  privileges  or  immunities  of  citizens  of 
the  United  States,  or  that  it  deprives  persons  of  property  without 
due  process  of  law,  would  seem  to  be  absurd.  There  is  no  federal 
statute  permitting  corporations  to  practice  law  in  the  federal  courts, 
and  none  is  likely  to  be  passed  in  the  face  of  the  numerous  decisions  of 
the  courts  holding  that  for  a  corporation  to  engage  in  the  practice  of 
law  is  malum  in  se  and  contrary  to  public  policy. 

It  might  as  well  be  contended  that,  if  there  were  no  federal  statutes 
punishing  perjury  committed  in  the  federal  courts,  the  perjury  law  of 
the  state  would  be  void  in  so  far  as  it  applied  to  perjury  committed  be- 
fore a  referee  in  bankruptcy  sitting  outside  a  federal  building,  but 
within  the  state.  When  the  time"  comes,  and  Congress  or  the  judicial 
power  of  the  United  States  authorizes  corporations  to  practice  law  in 
the  federal  courts,  it  will  be  time  enough  to  consider  this  grave  consti- 
tutional question.  In  the  meantime,  it  will  be  assumed  that  the  Leg- 
islature of  the  state,  which  creates  corporations,  has  retained  the  power 
to  prohibit  its  own  creatures  from  doing  acts  that  are  deemed  by  the 
Legislature  to  be  inimical  to  the  public  interest,  contrary  to  public  pol- 
icy, and  that  statutes  to  this  end  will  be  enforced  by  the  courts  of  this 
state.  Furthermore,  and  decisive  of  the  point  as  to  who  may  practice 
in  the  bankruptcy  courts,  the  General  Orders  in  Bankruptcy  provide 
(No.  4  [89  Fed.  iv,  32  C.  C.  A.  viii]) : 

"Proceedings  in  bankruptcy  may  be  conducted  by  the  bankrupt  in  person  In 
his  own  behalf,  or  by  a  petitioning  or  opposing  creditor;  but  a  creditor  will 
only  be  allowed  to  manage  before  the  court  his  individual  Interest  Every 
party  may  appear  and  conduct  the  proceedings  by  attorney,  who  shall  be  an 
attorney  or  counselor  authorized  to  practice  In  the  Circuit  or  District  Court 
The  name  of  the  attorney  or  counselor,  with  his  place  of  business,  shall  be 
entered  upon  the  docket,  with  the  date  of  the  entry.  All  papers  or  proceed- 
ings offered  by  an  attorney  to  be  filed  shall  be  endorsed  as  above  required, 
and  orders  granted  on  motion  shall  contain  the  name  of  the  party  or  attorney 
making  the  motion.  Notices  and  orders  which  are  not,  by  the  act  or  by 
these  general  orders,  required  to  be  served  on  the  party  personally  may  be 
served  upon  his  attorney." 

Rule  11  of  the  District  Court  of  the  United  States  for  the  South- 
ern District  of  New  York  proyides  as  follows : 

"Admission  to  practice  in  this  court  may  be  granted,  on  motion  of  an  at- 
torney of  this  court,  to  any  member  of  the  bar  of  the  state  of  New  York,  be- 
ing of  good  character  and  professional  repute." 

Rule  111  provides  that  any  member  of  the  United  States  bar  shall 
be  dropped  from  the  bar  of  that  court  when  he  shall  have  been  dis- 
barred from  the  bar  of  the  state  of  New  York.  The  plaintiff  in  this 
case  is  a  "creditor,"  not  a  "bankrupt,"  and  even  if  the  defendant  were 
a  "petitioning  or  opposing  creditor"  and  could  under  the  above  rule 
represent  a  "bankrupt,"  it  could  not  represent  a  "creditor." 

Judgment  affirmed,  with  costs.    All  concur. 
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MEYEBS  ▼.  BAEBETT.    (No.  7131.) 
(Supreme  Court,  Appellate  Division,  First  Department    April  23,  1915.) 

M.TJ1YICIPAL  COBFORATIONS  ^=»706 — USE  OF  STREETa— ACTIONS— EVIDENCE. 

Under  a  complaint,  in  an  action  for  negligent  driving  in  the  public 
streets  of  a  city  causing  injury  to  a  pedestrian,  alleging  generally  negli- 
gent and  reckless  driving,  any  evidence  of  negligent  and  reckless  driving 
is  admissible,  and  ordinances  regulating  use  of  streets  and  speed  of  ve- 
hicles are  admissible,  though  not  pleaded,  together  with  evidence  of  their 
breach  by  defendant. 

[Ed.  Note. — For  other  cases,  see  Municipal  Corporations,  Cent  Dig.  | 
1618;  Dec.  Dig.  <&s»706.] 

Appeal  from  Trial  Term,  New  York  County. 

Action  by  Eugenie  Meyers  against  William  M.  Barrett,  as  Presi- 
dent of  the  Adams  Express  Company.  From  a  judgment  for  plain- 
tiff, and  from  an  order  denying  a  new  trial,  defendant  appeals.  Af- 
firmed. 

Argued  before  INGRAHAM,  P.  J.,  and  McLAUGHLIN,  LAUGH- 
LIN,  CLARKE,  and  SCOTT,  JJ. 

Everett,  Clarke  &  Benedict,  of  New  York  City  (Herman  S.  Hertwig, 
of  New  York  City,  of  counsel,  and  George  W,  Martin,  of  New  York 
City,  on  the  brief),  for  appellant. 

Wellman,  Gooch  &  Smyth,  of  New  York  City  (Herbert  C.  Smyth, 
of  New  York  City,  of  counsel,  and  James  B.  Mackie,  of  New  York 
City,  on  the  brief),  for  respondent. 

CLARKE,  J.    The  complaint  alleged : 

"That  on  or  about  the  27th  day  of  February,  1918,  at  the  intersection  of 
Sixth  avenue  and  Twenty-Seventh  street  in  the  borough  of  Manhattan,  city  of 
New  York,  while  the  plaintifif  was  lawfully  crossing  the  said  Twenty-Seventh 
street,  she  was  struck  by  the  said  certain  two-horse  truck  or  express  wagon, 
then  and  there  owned,  operated,  managed,  and  controlled  by  the  defendant 
and  its  agents,  servants,  and  employes,  by  reason  of  the  careless,  negligent, 
and  reckless  driving  of  the  driver  of  said  truck,  and  his  reckless  and  negU- 
gent  management  of  the  horses  drawing  the  same;  and  the  plaintiff  was 
knocked  down  and  seriously  injured,  made  sick,  sore,  lame,  maimed,  and  dis- 
abled, and  thereby  suffered  damage." 

Plaintifif  also  served  a  bill  of  particulars,  in  which  she  set  forth : 

"In  answer  to  the  third  demand  of  the  defendant,  plaintiff  alleges  that  the 
driver  of  the  defendant's  truck  was  careless,  negligent,  and  reckless,  in  that 
he  turned  from  Sixth  avenue  into  Twenty-Seventh  street  at  an  excessive  rate 
of  speed,  that  he  sounded  no  signal  before  approaching  the  crosswalk,  and 
that,  instead  of  proceeding  to  the  northerly  side  of  Twenty-Seventh  street 
before  turning  therein,  he  cut  directly  into  the  south  side  of  Twenty-Seventh 
street  and  attempted  to  cross  from  there  to  the  north  side  thereof,  and  in  so 
doing  injured  this  plaintiff." 

After  she  had  given  testimony  tending  to  show  that  her  injuries 
had  been  received  in  the  manner  set  forth  in  the  bill  of  particulars, 
she  oflfered  in  evidence  section  440,  from  chapter  12  of  the  Code  of 
Ordinances  of  the  City  of  New  York  entitled  "Rules  of  the  Road" : 

^s»For  oUier  cams  bm  nmrn  topic  ft  KBT-NUMBBR  In  all  Key-Numbered  Dlgeete  ft  Ittdeoce* 
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"Turning  to  the  Left  Into  Another  Street. — ^A  vehicle  turning  to  the  left 
into  anotlier  street  shall  pass  to  the  right  of  and  beyond  the  center  of  the 
street  of  intersection  before  turning." 

And  section  454: 

"Speed  of  Vehicles. — The  following  rates  of  speed  through  the  streets  of  the 
city  shall  not  be  exceeded ;  that  is:  Eight  miles  an  hour  by  bicycles,  tricycles, 
velocipedes  and  motor  vehicles,  however  propelled,  or  by  passenger  and  other 
vehicles  drawn  by  horses  or  other  animals." 

And  section  457 : 

"Speed  In  Crossing  Streets  and  Turning. — No  vehicle  shall  cross  any  street 
or  avenue  running  north  and  south,  or  make  any  turn  at  a  speed  rate  exceed- 
ing one-half  its  legal  speed  limit" 

The  defendant  objected,  upon  the  ground  that  the  ordinances  were 
not  pleaded.  Having  been  overruled,  and  an  exception  taken,  and  the 
ordinances  received,  he -moved  to  strike  out  the  ordinances,  on  the 
ground  that  they  were  incompetent,  irrelevant,  and  immaterial. 

In  his  charge  the  learned  court  said,  inter  alia : 

"And  they  complain  that  the  defendant's  driver  turned  that  corner  at  a 
high  rate  of  speed  on  the  south  or  the  lower  corner  of  the  street,  when  the 
plaintiff's  claim  is  it  is  the  regulation  of  the  city,  the  ordinance  of  the  city, 
that  the  horses  and  wagon  should  have  gone  to  the  upper  side  of  Twenty- 
Seventh  street  and  turned  at  the  uptown  corner.  They  say  that  he  violated 
that  ordinance ;  and  the  ordinance  has  been  put  in  evidence  in  this  case.  The 
violation  of  the  ordinance  is  not  proof  of  negligence;  it  is  not  conclusive 
proof  of  negligence;  it  is  only  evidence  which  you  may  take  into  considera- 
tion with  all  the  other  evidence  in  the  case  when  you  are  trying  to  arrive  at 
the  question  as  to  whether  or  not  the  defendant's  driver  was  guilty  of  negli- 
gence." 

There  were  no  requests  or  exceptions  to  the  charge.  There  was  pre- 
sented by  the  evidence  a  fair  question  of  fact,  both  as  to  the  defendant's 
negligence  and  the  plaintiff's  freedom  from  contributory  negligence, 
and  we  find  no  reason  to  interfere  with  the  verdict  of  the  jury. 

The  only  question  which  we  deem  it  necessary  to  consider  is  that 
growing  out  of  the  receipt  in  evidence  of  the  ordinances,  which  were 
not  pleaded.  The  general  rule  is  that  when  observance  of  an  ordi- 
nance is  a  condition  precedent  to  a  right  of  action,  or  where  an  action 
is  based  upon  an  ordinance,  it  must  be  alleged,  as  well  as  proved.  But 
the  action  at  bar  is  not  to  enforce  an  ordinance  or  to  recover  a  penalty 
for  the  violation  thereof.  It  is  an  action  in  negligence  for  reckless  and 
careless  driving  in  the  public  streets.  The  allegation  in  the  complaint 
is  general,  and  thereunder  any  evidence  tending  to  show  such  negli- 
gent and  careless  driving  was  admissible.  The  ordinances  and  the 
breach  thereof  were  offered  and  received,  not  as  conclusive  evidence 
of  negligence,  but  as  some  evidence  which  the  jury  might  take  into 
consideration.  Upon  principle  it  would  seem  that,  as  mere  evidence, 
it  would  have  been  improper  to  have  pleaded  the  ordinances,  as  ulti- 
mate facts,  and  not  evidence,  should  be  set  forth  in  a  complaint.  Upon 
authority  we  find  the  following : 

In  Jetter  v.  New  York  &  Harlem  R.  R.  Co.,  *41  N.  Y.  154,  in  an 
action  for  negligence,  plaintiff  put  in  evidence  the  ordinance  of  the 
city  forbidding  cars  from  turning  a  corner  faster  than  a  walk  or  to 


Digitized  by  VjOOQ  iC 


Sup.  Ct.)  HBTEBS   y.  BARRETT 

travel  in  the  street  faster  than  six  miles  an  hour.  Defendant  excepted 
to  so  much  of  the  charge  as  referred  to  the  rate  of  speed  of  the  car 
vjhen  turning  the  comer,  and  the  defendant's  liability  consequent  upon 
the  turning  of  a  corner  at  a  greater  speed  than  allowed  by  the  ordi- 
nance. The  Court  of  Appeals  said,  in  referring  to  the  charge  in  re- 
gard to  the  city  ordinance : 

"Every  person  traversing  the  streets  of  the  dty  of  New  York  has  a  right 
to  feel  that  its  municipal  laws  are  to  some  extent  a  protection  to  his  person 
through  the  obedience  they  exact  and  will  receive  from  others.  And  although 
lie  has  no  right  to  place  a  blind  reliance  on  such  obedience  and  put  himself 
in  positions  of  danger,  regardless  of  personal  risk,  yet,  where  no  danger  is 
ixianifest,  and  none  can  arise  without*  a  violation  of  an  ordinance.  It  is  not 
negligence  to  assume  that  nobody  wiU  bring  it  upon  htm  by  a  breach  of  the 
ordinance." 

In  Beisegel  v.  N.  Y.  C.  R.  R.  Co.,  14  Abb.  Prac.  (N.  6.)  29,  an  ordi- 
nance of  the  city  of  Rochester  prohibiting  the  running  of  engines  by 
any  railroad  company  at  the  place  where  the  injury  was  received  at 
any  greater  speed  than  eight  miles  an  hour,  and  imposing  a  penalty  of 
$50  for  each  offense,  was  received  in  evidence.  The  trial  judge  in 
substance  charged  the  jury  that  if  they  were  satisfied  from  the  evi- 
dence that  the  engine  was  so  running  at  the  time,  and  this  excessive 
speed  beyond  what  the  ordinance  permitted  contributed  to  the  injuries 
received  by  the  plaintiff,  it  was  some  evidence  of  negligence  of  de- 
fendant.   Judge  Grover  of  the  Court  of.  Appeals  said : 

"The  exceptions  taken  by  the  defendants'  counsel  to  this  part  of  the  charge, 
and  to  the  competency  of  the  ordinance  as  evidence,  present  the  question 
whether  this  part  of  the  charge  was  correct." 

After  considering  Brown  v.  Buffalo  &  State  Line  Railroad  Co.,  22 
N.  Y.  191,  and  showing  that  it  was  substantially  overruled  in  the  Jet- 
ter  Case,  supra,  he  said : 

''Ordinances  passed  by  municipal  corporations,  pursuant  to  the  powers  of 
local  legislation  conferred  upon  them  by  the  Legislature,  have  the  same  effect 
as  laws  in  the  localities  where  thus  adopted,  as  if  enacted  by  the  Legislature, 
*  ♦  ♦  »»  and  hold  that  the  act,  being  forbidden  by  ordinance,  was  unlawful. 
'The  question  then  is  whether  the  unlawfulness  of  the  act  by  which  another 
receives  an  injury  is  any  evidence  against  the  party  committing  the  act.  Thus 
stated,  the  question  can  only  be  answered  in  one  way.  That  answer  shows 
that  the  charge  in  this  respect  was  not  erroneous." 

I  have  examined  the  record  on  appeal  in  the  following  cases  in  neg- 
ligence; in  none  does  the  complaint,  where  the  plaintiff  offered  the 
ordinance  to  show  the  negligence  of  the  defendant,  or  the  answer, 
where  the  defendant  offered  it  to  show  plaintiff's  contributory  negli- 
gence, contain  any  reference  to  the  ordinance. 

The  ordinance  was  offered  by  plaintiff,  and  received  without  ob- 
jection, in  Massoth  v.  Delaware  &  Hudson  Canal  Co.,  64  N.  Y.  524, 
Rainey  v.  N.  Y.  C.  &  H.  R.  R.  R.  Co.,  68  Hun,  495,  23  N.  Y.  Supp. 
80,  and  Cushing  v.  Metropolitan  Street  Railway  Co.,  92  App.  Div.  510, 
87  N.  Y.  Supp.  314.  In  each  case  on  appeal  the  ordinance  was  held 
properly  admissible  as  some  evidence  of  negligence.  In  Reed  v.  Mayor, 
31  Hun,  311,  the  ordinance  was  offered  by  defendant,  objected  to,  and 
excluded  by  the  trial  court.    Held  error  on  appeal. 
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In  McCambley  v.  Staten  Island  Midland  R.  R.  Co.,  32  App.  Div.  346, 
52  N.  Y.  Supp.  849,  defendant  oifered  an  ordinance,  which  was  re- 
ceived without  objection.  The  court  refused  the  charge  asked  by 
defendant,  based  on  the  violation  of  this  ordinance.  The  Appellate  Di- 
vision in  the  Second  Department  reversed  the  judgment  for  the  plain- 
tiff saying: 

'The  charge  of  the  court  was  erroneous  in  fftUing  to  give  the  defendant  the 
full  benefit  of  the  ordinance.  The  effect  of  such  a  municipal  ordinance  is  set- 
tled by  the  decision  in  Knupfle  ▼.  Knickerbocker  Ice  Co.,  84  N.  Y.  488.  Its  vio- 
lation is  not  negligence  per  se  as  a  matter  of  law,  and  conclusive  evidence  on 
the  question ;  but  it  Is  competent  evidence,  and  sufficient  to  justi^r  the  jury  in 
finding,  as  a  fact,  that  its  violation  was  negligence." 

In  McCarragher  v.  Proal,  114  App.  Div.  470,  100  N.  Y.  Supp.  206, 
the  defendant  oifered  an  ordinance  as  to  the  right  of  way  and  speed, 
which  was  admitted  over  objection  and  exception.  This  court,  Mr. 
Justice  Laughlin  writing,  reversed  a  judgment  for  the  plaintiflf  for  er- 
ror in  the  charge,  which  left  to  the  jury  the  question  of  whether  the 
ordinance  was  applicable,  saying: 

"It  is  evident,  therefore,  that  the  ordinance  toas  applieahle.  •  •  •  The 
validity  of  this  ordinance,  and  of  similar  ordinances  and  statutes,  has  been 
sustained  by  the  courts,  and  it  has  been  held  that  the  rights  of  the  traveler 
to  whom  the  right  of  way  is  given  are  superior.*' 

In  McGrath  v.  N.  Y.  C.  &  H.  R.  R.  Co.,  63  N.  Y.  522,  the  ordinance 
offered  by  the  plaintiff  was  objected  to  and  excluded  under  excention. 
Defendant  had  a  verdict.  Reversed,  and  new  trial  ordered,  for  error 
in  excluding  the  ordinance. 

In  Briggs  V.  N.  Y.  C.  &  H.  R.  R.  R.  Co.,  72  N.  Y.  27,  complaint 
alleged  that  plaintiff's  icehouse  was  destroyed  by  fire  caused  by  neg- 
ligence of  the  defendant.  Plaintiff  offered  in  evidence  an  ordinance 
of  the  city  of  Buffalo  providing  that  no  pipe  of  any  stove  should  be 
put  up  unless  it  be  conducted  into  a  chimney  made  of  brick  or  stone, 
with  other  provisions.  Objected  to  as  irrelevant  and  incompetent 
Overruled,  and  exception.    The  court  charged,  inter  alia : 

"That  putting  up  the  stovepipe  in  the  switchhouse  in  a  manner  forbidden 
by  the  city  ordinances  was  evidence  of  negligence  by  the  defendant  which  the 
Jury  had  a  right  to  take  into  consideration." 

Excepted  to.  In  its  brief  in  the  Court  of  Appeals  the  defendant  elab- 
orately argued  that  the  ordinance  was  improperly  received  in  evidence. 
Held  no  error  in  allowing  the  jury  to  take  the  violation  of  the  ordi- 
nance into  consideration. 

In  Knupfle  v.  Knickerbocker  Ice  Co.,  84  N.  Y.  488,  plaintiff  offered 
an  ordinance,  which  was  objected  to  as  incompetent,  irrelevant,  and  im- 
material. Overruled,  and  exception  taken.  The  defendant  also  except- 
ed to  the  refusal  of  the  court  to  charge  that : 

"Under  the  facts  of  this  case  the  section  of  the  city  ordinance  read  In 
evidence  by  plaintiff  has  nothing  to  do  with  the  case  and  must  be  disregarded 
by  the  jury." 

The  General  Term  affirmed,  saying: 

"There  is  no  force  In  the  exception  to  the  admission  of  the  ordinance. 
*     *    *    Such  evidence  is  always  admissible  on  the  question  of  negligence." 
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In  its  brief  on  appeal  to  the  Court  of  Appeals  defendant  urged  its 
exception  to  the  admission  of  the  city  ordinance.    That  court  said : 

"We  think  there  is  no  question  as  to  the  admissibility  of  such  testimony. 
*  *  *  The  result  in  the  decisions,  therefore,  is  that  the  violation  of  the  or- 
dinance is  some  evidence  of  negligence,  but  not  necessarily  negligence." 

In  Cumming  v.  Brooklyn  City  Railway  Co.,  104  N.  Y.  669/  tried  be- 
fore Mr.  Justice  CuUen,  the  ordinance  was  offered  by  the  plaintiff,  and 
received  over  objection  and  exception.  The  judgment  for  the  plain- 
tiff was  affirmed  by  the  Court  of  Appeals. 

In  Donnelly  v.  City  of  Rochester,  166  N.  Y.  315,  59  N.  E.  989,  plain- 
tiff slipped  and  fell  into  an  areaway  6  feet  wide  and  12  feet  deep  in  a 
public  street,  guarded  by  a  rail  about  2^/^  feet  high.  He  sued  the  own- 
er, who  had  constructed  and  maintained  it,  and  the  city,  which  had 
knowledge  of  the  condition.  The  plaintiff  offered  an  ordinance  which 
required  a  railing  at  least  3^  feet  high.  Objected  to  as  immaterial,^ 
irrelevant,  and  incompetent.  The  trial  court  dismissed  the  complaint. 
The  Court  of  Appeals  reversed;   Cullen,  J.,  saying: 

"Tbis  action  is  not  brought  to  impose  liability  upon  the  city  for  failing  to 
enforce  its  ordinances/ but  for  default  in  its  own  primary  duty  to  maintain  its 
streets  reasonably  safe  and  secure  for  travelers  thereon.  *  •  *  The  gist 
of  this  action  is  negligence,  and  the  case  was  so  treated  in  the  trial  court. 
•  •  *  The  presence  of  a  deep  excavation  along  the  line  of  the  sidewalk, 
unless  sufficiently  guarded,  necessarily  created  danger.  The  defendant  s  own 
ordinance  prescribed  3^  feet  as  a  proper  height  for  such  railings.  Though  a 
violation  of  the  ordinance  is  not  negligence  per  se,  it  is  some  evidence  of  neg- 
ligence." 

The  precise  question  involved  on  this  appeal  arose  in  Biot  v.  Brook- 
lyn Heights  Railroad  Co.,  23  App.  Div.  625,  48  N.  Y.  Supp.  1100. 
That  was  an  action  in  negligence,  and  an  ordinance  was  admitted  over 
the  objection  that  it  was  not  pleaded.  The  judgment  for  the  plaintiff 
was  unanimously  affirmed,  without  opinion. 

Buys  V.  Third  Avenue  Railroad  Co.,  45  App.  Div.  11,  61  N.  Y. 
Supp.  113,  was  an  action  in  negligence.  Plaintiff,  a  physician,  was 
seated  in  an  ambulance  and  was  injured  as  the  result  of  a  collision 
with  a  car  of  the  defendant.  An  ordinance  providing  for  right  of  way 
was  offered,  and  was  objected  to  as  incompetent,  irrelevant,  and  im- 
material, and  not  pleaded,  and  was  admitted  over  exception.  The 
point  that  the  ordinance  was  not  pleaded,  and  hence  inadmissible,  was 
fully  argued  in  the  brief  on  appeal.  In  affirming  a  judgment  for 
the  plaintiff,  Mr.  Justice  Woodward  said: 

"A  careful  examination  of  the  matters  called  to  the  attention  of  this  court 
by  the  defendant's  counsel  leads  to  the  conclusion  that  there  was  no  reversible 
error  on  the  part  of  the  learned  trial  court.  It  had  been  held  that  a  violation 
of  a  municipal  ordinance  was  some  evidence  of  negligence  (citing  cases),  and 
it  was  proper  on  this  trial  to  place  before  the  jury  the  ordinance  of  the  city  of 
New  York,  giving  to  ambulances  the  right  of  way,  as  that  was  one  of  the  re- 
strictions under  which  the  defendant  company  operated  its  cars.  ♦  ♦  • 
The  duty  to  give  the  right  of  way  is  hot  absolute ;  it  must  'yield  the  right  of 
way  where  possible'  (section  370  of  the  Ordinances  of  the  City  of  New  York) ; 
and  it  was  proper  that  the  Jury  should  have  this  ordinance  in  view  when  de- 
termining the  question  of  the  defendant's  negligence." 

It  thus  appears  that  since  1865,  in  actions  for  negligence,  upon  plead- 
ings containing  no  reference  to  the  ordinance,  our  courts  have  received 

» 10  N.  B.  855.  r^  T 
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municipal  ordinances  and  proof  of  the  violation  thereof  as  some  evi- 
dence of  negligence,  when  offered  by  either  plaintiffs  or  defendants, 
first,  without  objection;  second,  over  general  objection;  third,  over 
objection  to  their  competency,  relevancy,  and  materiality ;  and,  fourth, 
over  the  objection  that  they  were  not  pleaded.  It  is  too  late  to  ques- 
tion this  long-established  rule. 

The  judgment  and  order  appealed  from  should  be  affirmed,  with 
costs  to  the  respondent    Order  filed.    AH  concur. 


WILLIAMS  V.  VAN  WAQENEN  et  aL 
(Supreme  Conrt,  Special  Term,  New  York  Ck>nnty.    April  26,  1915.) 

Wills  ^=»408 — Oonstbuotion — "Issui." 

A  will  which  directs  that  residuary  personal  estate  shaU  be  held  in 
trust  for  testator's  children,  the  income  to  be  divided  among  them,  and 
on  the  death  of  any  child  his  share  to  be  paid  oyer  to  snch  of  his  issae 
as  shall  survive,  and  which  empowers  each  child  to  dispose  by  wiU  of  the 
principal  among  his  issue,  or  among  the  other  children  and  the  issue  of 
any  one  of  them,  confers  on  a  child  of  testator  authority  to  make  appoint- 
ment among  her  own  Issue,  or  among  her  brothers  and  sisters,  or  amcMig 
the  Issue  of  any  one  of  them,  or  to  make  an  appointment  among  all  or  any 
of  the  classes,  for  the  word  "Issue"  Includes  all  descendants,  and  Is  not 
limited  to  children. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent  Dig.  f|  1087-1089;  Dec 
Dig.  <8=s>4d8. 

For  other  definitions,  see  Words  and  Phrases,  First  and  Second  Series, 
Issue.] 

Action  by  Alice  Castree  Williams  against  Emily  D.  Van  Wagenen 
and  others  for  the  construction  of  the  will  of  John  M.  Dodd,  deceased. 
Judgment  ordered. 

Alexander  &  Green,  of  New  York  City  (William  W.  Green,  L.  A. 
Doherty,  and  Archibald  A.  Gulick,  all  of  New  York  City,  of  counsel), 
for  plaintiff. 

Rosendale  &  Dodd,  of  New  York  City  (Louis  F.  Dodd  and  George 
Rosendale,  both  of  New  York  City,  of  counsel),  for  defendants  Van 
Wagenen  and  others. 

William  H.  Ford,  of  New  York  City  (George  M.  Thompson,  of  New 
York  City,  of  counsel),  guardian  ad  litem  for  infant  defendants  Wil- 
liams. 

Phoenix  Ingraham,  of  New  York  City,  guardian  ad  litem  of  other 
infant  defendants. 

Charles  E.  Buckingham,  of  New  York  City,  for  defendant  Van  Wag- 
enen, as  trustee,  etc. 

GIEGERICH,  J.  The  action  is  brought  for  the  construction  of  the 
will  of  John  M.  Dodd,  the  maternal  grandfather  of  the  plaintiff.  The 
will  directs  that  the  residue  of  the  personal  estate  be  divided  at  the 
testator's  death  into  seven  equal  shares,  to  be  held  in  trust  respectively 

^=»For  otb«r  cases  see  same  topic  A  KEY-NUMBER  In  all  Key-Numbered  Digests  A  Indexes 
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for  the  testator's  seven  children,  and  the  net  income  of  each  share  ap- 
plied to  the  use  of  the  child  for  whose  benefit  it  was  designated  during 
his  or  her  life, 

"and  upon  the  death  of  any  one  of  said  chUdren  the  principal  of  the  share 
set  apart  for  the  one  so  dying  shall  be  paid  over  and  transferred  to  such  of 
Ills  or  her  issue  as  shall  survive  such  deceasing  child,  and  if  he  or  she  shall 
not  leave  issue  surviving  him  or  her,  then  to  my  other  above  named  children 
^vbo  shall  survive  such  deceasing  child  in  equal  shares,  the  issue  of  any  one 
of  them  who  shall  have  previously  died  to  take  the  share  its  parent  would 
bave  taken  if  surviving." 

A  like  disposition  was  made  of  the  testator's  real  estate  in  the  next 
clause  of  his  will.    There  then  followed  this  paragraph : 

"I  hereby  empower  each  one  of  my  children  to  dispose  by  will  of  the 
principal  of  the  share  of  personal  estate,  and  also  of  the  fee  simple  of  the 
real  estate  to  be  set  apart  in  trust  for  him  or  her  to  and  among  any  one  or 
more  of  his  or  her  issue,  or  to  and  among  my  other  children  above  named  and 
tbe  issue  of  any  one  or  more  of  them  in  such  manner,  shares  and  proportions 
as  he  or  she  shall  think  best" 

One  of  the  seven  children  named  in  the  testator's  will  was  the  plain- 
tiff's mother,  who  by  her  will  directed  that,  in  the  event,  that  no  other 
child  than  the  plaintiff  should  survive  her,  then,  in  pursuance  of  the 
power  and  authority  given  in  her  father's  will,  she  thereby  disposed  of 
the  personal  property  and  real  estate  given  in  trust  for  her  benefit  as 
follows : 

That  it  be  held  in  trust,  and  the  net  income  applied  to  the  use  of  the  plain- 
tiff during  her  life,  and  after  her  death  that  such  property  "shaU  go  and  be- 
long to  the  issue  of  my  said  daughter,  in  case  she  shall  leave  any  issue  her 
surviving,  and  in  case  of  her  death  without  leaving  any  issue  her  surviving, 
tbeu  it  is  my  will  that  the  same  shall  go  and  belong  upon  her  death  to  my 
brothers  and  sisters  who  may  be  then  living,  and  the  issue  of  either  of  my 
brothers  and  sisters  who  may  have  previously  died  leaving  issue  then  living, 
to  be  divided  among  them  per  stirpes,  as  provided  in  the  said  will  of  my  said 
father." 

By  a  subsequent  provision  of  the  will  it  was  directed  that  when  the 
plaintiff  arrived  at  Uie  age  of  35  years  the  trustees  might,  if  so  request- 
ed by  her,  turn  over  to  her  one-half  of  the  trust  property,  and  that  the 
trustees  should  then  continue  to  hold  the  other  one-half  in  trust  for 
the  plaintiff's  benefit  during  the  residue  of  her  life  and  to  dispose  of 
it  at  her  death  in  the  manner  above  provided.  The  plaintiff  was  born 
before  the  death  of  her  grandfather,  the  testator  John  M.  Dodd,  and 
was  the  sole  issue  of  her  mother.  She  was  unmarried  at  the  time  of 
her  mother's  death,  but  subsequently  married  and  at  the  time  of  the 
trial  had  two  minor  children  living,  represented  by  a  guardian  ad  litem 
in  this  action.  The  claim  made  on  behalf  of  the  plaintiff  is  that,  as  she 
was  in  existence  at  the  time  of  the  death  of  John  M.  Dodd  and  was 
her  mother's  sole  issue,  there  was  no  occasion  for  any  appointment  by 
her  mother  under  the  terms  of  the  will  of  John  M.  Dodd,  and  that 
the  attempted  appointment  was  null  and  void.  More  specifically,  the 
claim  on  behalf  of  the  plaintiff  is  that,  as  she  was  the  only  one  of  the 
class  to  which  her  mother's  share  might  have  been  appointed,  she  took 
the  estate  under  the  will  of  her  grandfather  immediately  upon  the  death 
of  her  mother. 
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When  the  plaintiff  reached  the  age  of  35  years,  one-half  of  the  per- 
sonal property  of  her  mother's  share  was  turned  over  to  her ;  but  the 
real  property  constituting  a  portion  of  that  share  has  never  been  par- 
titioned, and  still  remains  under  the  management  and  control  of  the 
trustees  under  the  will  of  John  M.  Dodd.  No  other  portion  of  the 
plaintiff's  grandfather's  estate  is  involved  in  this  action,  as  the  plain- 
tiff's mother  predeceased  all  her  brothers  and  sisters,  with  the  excep- 
tion of  one  brother,  who  died  leaving  surviving  issue  and  without  ex- 
ercising the  power  of  appointment  conferred  upon  him  by  his  father's 
will.  On  behalf  of  the  plaintiff  it  is  argued  that  the  will  of  her  grand- 
father, leaving  out  of  consideration  the  grant  of  the  power  of  ap- 
pointment, gave  to  the  plaintiff  a  vested  interest  in  the  property  involv- 
ed. It  is  conceded  by  the  plaintiff's  counsel  that  such  vesting  in  her 
was  subject  to  opening  up  and  letting  in  other  issue  of  her  mother. 

As  I  construe  the  will,  that  interest  was  subject,  also,  to  being  di- 
vested by  the  exercise  of  the  power  of  appointment  contained  in  the 
will.  I  cannot  accede  to  the  argument  that  the  power  of  appointment 
conferred  upon  the  plaintiff's  mother  was  limited  to  the  issue  of  her 
mother  living  at  the  time  of  her  mother's  death.  Since  the  mother's 
death  children  have  been  born  of  the  plaintiff,  and  those  children,  being 
the  grandchildren  of  the  plaintiff's  mother,  are  as  much  the  issue  of 
the  plaintiff's  mother  as  is  the  plaintiff  herself.  In  Drake  v.  Drake,  134 
N.  Y.  220,  32  N.  E.  114,  17  L.  R.  A.  664,  it  was  held  that  in  its  gen- 
eral sense,  unconfined  by  any  indication  or  intention  to  the  contrary, 
the  word  "issue"  includes  in  its  meaning  all  descendants.  In  the  case 
of  the  will  before  us,  so  far  from  there  being  anything  to  indicate  an 
intention  on  the  part  of  the  testator  to  confine  the  meaning  of  the  word 
to  the  restricted  import  of  "children,"  we  have  evidence  that  the  word 
was  intended  to  be  used  in  its  broadest  sense  as  embracing  descendants 
of  all  generations.  In  the  portions  of  the  will  preceding  the  confer- 
ring of  the  power  of  appointment  the  word  "issue"  is  limited  to  such 
as  shall  survive  any  of  the  deceasing  seven  children.  If  such  language 
had  been  used  in  the  clause  of  the  will  involving  the  power  of  appoint- 
ment, there  would  be  no  room  for  argument  and  the  plaintiff's  case 
would  be  made  out  clearly.  The  omission  of  limiting  words  of  sur- 
vivorship in  connection  with  the  term  "issue"  in  the  one  clause  of  the 
will  is  all  the  more  significant,  because  such  limiting  words  were  em- 
ployed in  the  paragraphs  immediately  preceding. 

The  case  of  Wickersham  v.  Savage,  58  Pa.  365,  is  relied  upon  by  the 
plaintiff.  In  that  case  an  estate  was  devised  to  John  Savage  for  life, 
and  at  his  death  "to  and  among  the  children  and  issue  of  the  said  John 
in  such  shares  and  proportions,  and  for  such  estates,  as  he  by  will  or 
other  appointment  in  writing  shall  direct."  John  Savage  by  will  ap- 
pointed the  estate  in  trust  to  pay  his  son,  his  only  child,  the  income 
during  life,  and  after  his  death  "to  hold  the  estate  for  such  uses  and 
purposes"  as  he  by  v/ill  might  direct  and  appoint.  It  was  hdd  that 
this  was  not  a  good  execution  of  the  power  under  the  devise  to  John 
Savage.  It  manifestly  was  not  a  good  execution,  because  it  was  a 
plain  transgression  of  the  authority  contained  in  the  power.  That 
authority  limited  the  appointment  to  the  children  and  issue  of  John 
Savage;  but  the  execution  attempted  to  confer  upon  the  son  of  John 
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Savage  the  power  to  dispose  of  the  estate  for  such  uses  and  purposes 
as  that  son  by  his  will  might  direct,  without  any  limitsCtion  that  such 
uses  and  purposes  should  be  to  and  among  the  children  and  is- 
sue of  John  Savage,  or  even  in  any  way  for  their  benefit.  This 
was  one  of  the  grounds  on  which  the  Pennsylvania  court  rested 
its  decision.  Another  ground  was  a  somewhat  elaborate  argument, 
based,  in  part,  upon  language  of  the  will  not  above  quoted,  by  which  the 
court  reached  the  conclusion  that  the  power  of  appointment  was  lim- 
ited to  the  children  as  distinguished  from  the  issue  of  John  Savage. 
'Whjpther  this  Pennsylvania  case  is  to  any  extent  in  conflict  with  the 
decision  of  our  Court  of  Appeals  in  Drake  v.  Drake,  above  cited,  or 
ivhether  it  is  distinguishable  from  that  decision,  need  not  be  consid- 
ered, because  in  either  event  I  regard  the  present  case,  by  reason  of  the 
language  of  the  will,  when  all  considered  together,  as  falling  within  the 
definition  of  *'issue"  enunciated  in  Drake  v.  Drake. 

Another  argument  made  on  behalf  of  the  plaintiff  is  that  the  execu- 
tion of  the  power  was  invalid  because  the  donee  was  limited  to  appoint- 
ment among  one  or  more  of  her  own  issue,  since  she  had  issue,  and 
could  not  cross  the  line  and  make  an  appointment,  even  though  con- 
tingent and  in  remainder,  of  the  issue  of  any  of  the  other  six  brothers 
and  sisters.  A  similar  argument  was  made  with  respect  to  similar  lan- 
guage in  Drake  v.  Drake,  supra ;  but  the  court  there  held  that  the  word 
"or"  was  used,  not  in  a  disjunctive  or  substitutional  sense,  but  in  a  dis- 
cretionary sense.  So,  in  this  case,  I  think  the  testator's  intention  was 
to  confer  upon  his  daughter  authority  to  make  appointment  to  and 
among  her  own  issue,  or,  passing  over  her  own  issue,  to  and  among 
her  brothers  and  sisters,  or,  passing  over  both  her  own  issue  and  her 
brothers  and  sisters,  to  and  among  the  issue  of  any  one  or  more  of 
her  brothers  and  sisters,  or  to  make  the  appointment  at  her  absolute 
discretion  among  all  or  any  of  the  three  classes. 

Let  judgment  be  entered  according  to  the  foregoing  views,  with  costs 
to  all  parties  payable  out  of  the  fund.  As  appropriate  blanks  have  been 
left  in  the  requests  for  findings  of  all  the  parties  except  the  guardian 
ad  litem  for  certain  infant  defendants  for  extra  allowances  to  adult 
parties  or  compensation  to  guardians,  I  will  defer  passing  upon  the 
proposed  findings  until  affidavits  of  services  rendered,  the  allowances 
desired  and  the  amounts  involved  are  submitted.  Such  affidavits,  with 
proof  of  service,  should  be  left  with  the  clerk  within  two  days  after 
the  publication  hereof.  The  guardian  above  referred  to  may,  within 
two  days  after  the  publication  of  this  memorandum,  serve  a  supple- 
mental request  for  a  finding  that  he  be  granted  an  allowance  or  com- 
pensation in  addition  to  costs. 
152N.Y.g-^9 
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ASSETS  OOLLBCTING  CO.  v.  MYBRS  et  al.    (No.  6965.) 

(Supreme  (^urt,  Appellate  DivlBlon,  First  Department    April  23,  1915.) 

!»  Assignments  ^=»24 — Ci^aui  fob  Injubies — Malicious  Pbosecutoon. 

A  complaint  on  an  assigned  claim,  alleging  that  the  defendants  unlaw- 
fully, illegally,  maliciously,  falsely,  and  without  protjable  cause  conspired 
together  to  ruin  and  injure  and  to  cheat  and  defraud  a  firm  in  Its  prop- 
erty and  business  credit,  by  causing  a  petition  In  bankruptcy  to  be  filed 
against  it,  based  on  fictitious  claims,  and  caused  a  receiver  to  be  ap- 
pointed, based  on  a  fraudulent  petition,  etc.,  set  forth  an  action  for  ma- 
licious prosecution,  and  the  complaint  was  properly  dismissed,  as  being 
on  a  nontransferable  claim  for  personal  injury,  within  Code  Civ.  Proc  f 
1910  (now  Personal  Property  Law  [Ck>n80l.  Laws,  c.  41}  |  41),  and  section 
8343,  subd.  9. 

[Ed.  Note.— For  other  cases,  see  Assignments,  C!ent  Dig.  §§  42-46 ;  Dec 
Dig.  <8=>24.]  ^ 

2.  Malicious  Pbobecution  ^=^9 — Complaint. 

A  complaint  in  an  action  for  malicious  prosecution,  which  omits  to  al- 
lege that  the  acts  complained  of  were  done  without  probable  cause,  is  bad. 

lEd.  Note.— For  other  cases,  see  Malicious  Prosecution,  Cent  Dig.  ft  94- 
96;    Dec.  Dig.  <8=5>49.1 

3.  Limitation  of  AcmoNS  ^=»55 — ^Malicious  Pbosecution. 

Limitations,  as  to  an  action  for  malicious  prosecution  based  on  bank- 
ruptcy proceedings,  begin  to  run  from  the  entry  of  the  final  order  dis- 
missing such  proceedings  on  the  merits. 

[Ed.  Note. — For  other  cases,  see  Limitation  of  Actions,  Cent  Dig.  H 
299^06;   Dec.  Dig.  <5=>55.] 

4.  Pbocess  ^=>168 — "Abuse  of  Pbocess." 

"Abuse  of  process"  is  a  malicious  perversion  of  a  regularly  issued  pro- 
cess, whereby  a  result  not  lawfully  or  properly  obtainable  und^r  it  is  se- 
cured. 

[Ed.  Note.— For  other  cases,  see  Process,  Cent  Dig.  i  257;  Dec.  Dig. 
«=»168. 

For  other  definitions,  see  Words  and  Phrases,  First  and.  Second  Series, 
Abuse  of  Process.] 

5.  Malicious  Pbosecution  ^=»34 — ^Pbocess  «=»168 — ''Malicious  Abuse  or 

Pbocess"  and  "Malicious  Pbosecution"  Disiunouishej). 

An  action  for  "malicious  abuse  of  process"  is  distinguished  from  an 
action  for  "malicious  prosecution,"  in  that  it  lies  for  improper  use  of 
process  after  it  has  been  issued,  and  not  for  maliciously  causing  it  to  is- 
sue, and  that  in  an  action  for  malicious  prosecution  termination  of  the 
prosecution  is  essential,  whereas  in  an  action  for  abuse  of  process  ter- 
mination of  the  action  is  not 

[Ed.  Note. — For  other  cases,  see  Malicious  Prosecution,  Cent  Dig.  {  70 ; 
Dec.  Dig.  <S=>34 ;   Process,  Cent.  Dig.  §  257 ;   Dec.  Dig.  €=s>16a 

For  other  definitions,  see  Words  and  Phrases,  First  and  Second  Series, 
Malicious  Abuse  of  Process ;   Malicious  Prosecution.] 

6.  Pbocess  ^=»168 — Complaint  fob  Abuse. 

A  complaint  based  merely  on  the  unfounded  and  unwarranted  instlta- 
tlon  of  bankruptcy  proceedings,  claimed  to  have  been  caused  by  acts  of 
defendant,  cannot  be  sustained  as  one  for  abuse  of  process. 

[Ed.  Note. — For  other  cases,  see  ,Process,  Ont  Dig.  §  267 ;  Dec  Dig. 
«=»  168.] 

7.  Assignments  ^=»131— Action  on  Assigned  Claim— Pleading. 

A  complaint  on  a  claim  assigned  by  a  receiver,  which  merely  alleges 
the  assignment  of  the  claim  to  plaintiff,  without  alleging  the  action  or 

^s»For  other  cases  see  same  topic  A  KET-NUMBBR  In  all  Key-Numbered  Digests  4b  Indexes 
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proceeding  wherelji  the  receiver  was  appointed,  or  order  or  Judgment  In 
which  his  title  to  the  cause  of  action  could  be  legally  deduced  or  pre- 
sumed, Is  ftitaUy  defective. 

[Bd.  Note.— For  other  cases,  see  Assignments,  Cent.  Dig.  ||  220-226; 
Dec.  Dig.  <S=>131.] 

Appeal  from  Special  Term,  New  York  County. 

Action  by  the  Assets  Collecting  Company  against  Emanuel  J.  Myers 
and  others.  From  an  order  denying  a  motion  for  judgment  on  the 
pleadings,  defendant  Myers  and  others  appeal.    Reversed. 

Argued  before  INGRAHAM,  P.  J.,  and  McLAUGHLIN,  LAUGH- 
LIN,  CLARKE,  and  SCOTT,  JJ. 

Louis  Marshall,  of  New  York  City  (Emanuel  J.  Myers  and  Gordon 
S.  P.  Kleeberg,  both  of  New  York  City,  on  the  brief),  for  appellants. 

Ferdinand  E.  M.  Bullowa,  of  New  York  City  (Frank  H.  Piatt,  of 
New  York  City,  of  counsel,  and  Robert  H.  Ewell,  of  New  York  City, 
on  the  brief),  for  respondent. 

CLARKE,  J.    The  second  amended  complaint  alleges :  That  the  de- 
fendants fraudulently,  maliciously,  and  willfully  conspired  together 
to  ruin  and  injure  and  to  cheat  and  defraud  Otto  Heinze  &  Co.  in  its 
business  and  property  and  business  credit,  by  causing  three  fictitious 
claims  to  be  assigned  in  form,  but  not  in  substance,  to  three  dummies, 
caused  a  petition  in  bankruptcy  to  be  filed  by  their  three  dummies,  in 
which  a  false  oath  was  knowingly  and  frkudulently  made  that  they 
were  creditors  of  Otto  Heinze  &  Co.,  and  that  the  three  claims  had 
been  assigned  to  them  by  the  original  owners.    That  the  defendants 
caused  a  receiver  to  be  appointed,  based  on  a  fraudulent  petition  of 
one  of  their  three  dummies,  who  falsely  represented  himself  to  be 
a  creditor,  and  made  the  petition  in  bankruptcy  a  part  of  his  petition 
for  receiver.    That  the  said  receiver  appointed  by  the  United  States 
District  Court  for  the  Southern  District  of  New  York  October  28, 
1907,  took  possession  of  the  property  and  retained  possession  thereof 
until  on  or  about  December  8,  1909,  when  he  was  dischvged  as  such 
receiver,  and  the  property  then  remaining  in  his  hands  was  turned  back 
to  the  said  alleged  bankrupt.    That  said  petition  in  bankruptcy  was 
dismissed  on  the  merits  by  order  duly  entered  in  said  District  Court 
on  or  about  September  11,  1909,  and  said  bankruptcy  proceedings  were  . 
finally  ended  on  or  about  December  8,  1909,  when  the  order  discharging 
said  receiver  was  entered  as  aforesaid.     That  said  bankruptcy  pro- 
ceedings  were  falsely,  maliciously,  and  fraudulently  instituted  and 
maintained,  and  by  all  the  defendants  herein,  pursuant  to  said  con- 
spiracy, and  said  District  Court  was  deceived  and  induced  by  said 
false  and  fraudulent  acts  to  assume  jurisdiction  of  said  proceedings 
and  to  appoint  a  receiver  of  said  property  as  aforesaid.     That  on  or 
about  October  6,  1910,  one  Arthur  F.  Cosby  was  appointed  receiver 
of  all  the  rights,  choses  in  action,  and  other  assets  of  said  Otto  Heinze 
&  Co.,  and  duly  qualified  and  acted  as  such,  and  thereafter,  and  wi 
the  27th  day  of  November,  1911,  and  prior  to  the  commencement  of 
this  action,  on  the  same  day  on  which  this  action  was  commenced,  duly 
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sold  and  assigned  by  instrument  in  writing  all  -of  the  rights,  choses  in 
action,  and  other  assets  of  said  individuals  composing  the  firm  of  Otto 
Heinze  &  Co.,  and  said  firm  of  Otto  Heinze  &  Co.,  so  acquired  by  him 
as  receiver  as  aforesaid,  to  the  plaintiff  for  value.  That  by  reason  of 
the  premises  the  said  Otto  C.  Heinze,  Arthur  P.  Heinze,  and  Max  H. 
Schultze,  individually  and  composing  said  firm  of  Otto  Heinze  &  Co., 
were  compelled  to  and  did  pay  to  their  attorneys  for  their  services  in 
said  bankruptcy  proceedings,  and  to  said  receiver  and  to  counsel  of 
said  receiver  for  their  services  and  disbursements,  over  $42,000,  and 
they  were  deprived  of  their  property  for  over  two  years,  and  were 
compelled  to  and  did  give  up  their  business,  and  their  business  and 
business  credit  and  their  property  were  ruined  and  destroyed,  which 
said  business  and  property  and  business  credit  had  for  many  years 
previous  been  very  large  and  valuable,  and  they  were  damaged  in 
the  sum  of  $1,042,000,  for  which  judgment  is  demanded. 

The  answer,  after  denials,  sets  up  as  a  separate  defense  that  the 
cause  of  action  accrued  more  than  two  years  prior  to  the  commence- 
ment of  this  action,  and  that  the  same  is  therefore  barred.  For  a  sec- 
ond separate  defense  it  sets  up  the  proceedings  in  bankruptcy,  and  al- 
leges :  That  on  or  about  the  1 1th  day  of  September,  1909,  an  order  or 
decree,  being  the  order  mentioned  in  the  amended  complaint,  was  duly 
made  and  entered  in  the  said  United  States  District  Court  in  the  said 
bankruptcy  proceedings,  whereby  the  said  petition  was  dismissed  upon 
the  merits,  and  had  attached  a  copy.  That  thereafter  the  said  Russell 
as  receiver  presented  his  accounts  and  prayed  that  he  be  discharged, 
and  on  the  8th  of  December,  1909,  an  order  was  duly  made  auditing  the 
said  accounts  and  discharging  the  said  receiver  (attaching  it).  That  the 
alleged  cause  of  action  mentioned  in  the  amended  complaint  is  based 
upon  the  same  proceedings  as  hereinbefore' set  forth  in  this  separate 
defense,  and  this  defendant  alleges  that  the  alleged  cause  of  action  set 
forth,  stated,  and  alleged  in  the  amended  complaint  did  not  accrue 
within  two  years  prior  to  the  time  of  the  commencement  of  this  action. 

The  plaintiff  was  compelled  to  reply,  and  it  did  so,  denying  that  the 
cause  of  action  accrued  more  than  two  years  before  its  commencement. 
It  admitted  the  allegations  of  the  first,  second,  third,  and  fourth  para- 
graphs of  the  second  separate  defense,  except  it  denies  that  the  peti- 
tion in  bankruptcy  was  "duly"  made  and  verified,  that  the  petition  for 
a  receiver  was  "duly"  verified,  and  that  the  order  appointing  the  re- 
ceiver was  "duly"  entered.  It  alleges  that  the  petitions,  answers,  and 
orders,  copies  of  which  were  annexed  to  said  answer,  were  made  and 
entered  on  or  about  the  dates  given ;  that  the  receiver  in  said  proceed- 
ings had  possession  of  all  of  the  property  of  said  firm  and  of  its  mem- 
bers from  on  or  about  October  28,  1907,  until  November  28,  1909, 
upon  which  last-named  date  the  receiver  returned  the  property  remain- 
ing in  his  possession  to  said  firm  and  its  members ;  that  said  proceed- 
ings continued  until  December  8,  1909,  when  the  order  (Exhibit  G)  was 
made ;  that  during  the  period  from  October  28,  1907,  to  November  28, 
1909,  also  to  December  8,  1909,  the  said  firm  and  its  members  and  its 
and  their  receiver  were  prevented  and  restrained  from  bringing  this 
action  by  the  injunction  clause  in  said  order  of  October  28,  1907;  that 
the  conspiracy  of  the  defendants  referred  to  in  the  complaint  continu- 
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ed  until  the  property  was  returned  to  said  firm  and  its  members  on 
November  28,  1909,  and  until  the  receiver  was  discharged  on  Decem- 
ber 8,  1909.  It  alleges  that  on  November  27,  1911,  the  summons  herein 
was  delivered  to  the  sheriff  of  the  county  of  New  York  with  the  intent 
that  it  should  be  actually  served  upon  said  Myers,  who  resided  in  said 
county,  and  that  summons  was  personally  served  upon  said  defendant 
by  said  sheriflF  on  December  14,  1911.  It  alleges  that  this  action  is  to 
recover  damages  for  injury  to  property,  and  that  the  two-year  statute 
of  limitation  has  no  application. 

Upon  these  pleadings  the  defendants  made  a  motion  for  judgment, 
which  having  been  denied,  they  appeal. 

f1]  The  original  complaint  and  the  first  amended  complaint,  which 
appear  in  the  record,  clearly  set  forth  an  action  for  malicious  prose- 
cution; the  allegation  being,  "The  defendants  unlawfully,  illegally, 
maliciously,  falsely,  and  without  probable  cause  conspired  together," 
etc.  An  answer  and  a  reply  having  been  served  to  the  first  amended 
complaint,  a  motion  was  made  by  one  of  the  defendants  for  judgment 
on  the  pleadings,  which  was  granted,  and  the  complaint  ordered  to  be 
dismissed,  with  leave,  however,  to  the  plaintiff  to  serve  a  further 
amended  complaint,  which  leave  was  taken  advantage  of,  and  the  com- 
plaint so  served  is  that  at  bar. 

As  a  claim  or  demand  upon  malicious  prosecution  cannot  be  trans- 
ferred (section  1910,  subd.  1  [now  Personal  Property  Law  (Consol. 
Laws,  c.  41)  §  41]  and  section  3343,  subd.  9,  of  the  Code  of  Civil  Pro- 
cedure), and  as  plaintiff's  cause  of  action  is  alleged  to  be  derived  by 
assignment  from  one  Cosby  as  receiver  of  the  individuals  composing 
the  firm  of  Otto  Heinze  &  Co.  and  of  the  company  itself,  the  plaintiff  in 
its  first  amended  complaint  had  pleaded  itself  out  of  court,  and  the 
judgment  of  dismissal  of  that  complaint  was  right. 

[2,3]  The  second  amended  complaint  alleged  the  same  facts  and 
was  based  upon  the  same  transactions  set  forth  in  the  first  amended 
complaint.  To  avoid  the  fatal  difficulty  that  a  cause  of  action  for  ma- 
licious prosecution  is  not  assignable,  the  necessary  allegation  in  such 
an  action  that  the  acts  complained  of  were  done  without  probable  cause 
has  been  omitted,  so  that,  if  this  action  is  one  for  malicious  prosecu- 
tion, the  complaint  is  bad  for  the  omission  of  said  necessary  aver- 
ment. It  would  also  be  barred  by  the  two-year, statute  of  limitations, 
which  in  our  opinion  began  to  run  upon  the  entry  of  the  final  order 
dismissing  the  bankruptcy  proceedings  on  the  merits,  which  was  en- 
tered on  September  11,  1909,  and  was  the  final  determination  of  the 
proceedings  in  the  bankruptcy  court. 

[4,  S]  The  plaintiff  seeks  to  uphold  this  pleading  upon  the  ground 
(1)  that  this  is  not  an  action  for  the  malicious  prosecution,  but  for 
abuse  of  process ;  or  (2)  for  an  injury  to  property. 

In  1  Ruling  Case  Law,  p.  102,  abuse  of  legal  process  is  defined  as 
consisting  in  the  malicious  misuse  or  misapplication  of  that  process  to 
accomplish  some  purpose  not  warranted  or  commanded  by  the  writ. 
In  brief,  it  is  a  malicious  perversion  of  a  regularly  issued  process, 
whereby  a  result  not  lawfully  or  properly  attainable  under  it  is  secured. 
The  distinctive  nature  of  an  action  for  malicious  abuse  of  process, 
as  compared  with  an  action  for  malicious  prosecution,  is  that  it  lies 
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for  the  improper  use  of  process  after  it  has  been  issued,  not  for  mali- 
ciously causing  process  to  issue.  In  an  action  for  malicious  prosecu- 
tion, the  termination  of  the  prosecution  complained  of  is  essential ;  but 
in  an  action  for  abuse  of  legal  process  it  is  not  necessary  to  aver  and 
prove  that  the  action  in  which  the  process  issued  has  terminated. 

Page  103 :  The  test  is  probably  whether  the  process  has  been  used 
to  accomplish  some  unlawful  end,  or  to  compel  the  defendant  to  do 
some  collateral  thing  which  he  could  not  legally  be  compelled  to  do 
As  to  the  result  of  an  abuse  of  process  that  will  support  an  action,,  it 
seems  that  there  must  be  either  an  injury  to  the  person  or  to  property. 
Mere  indirect  injury  to  a  person's  business  or  to  his  good  name  is 
not  sufficient. 

In  each  of  the  cases  cited  by  the  respondent — Brown  v.  Feeter,  7 
Wend.  301 ;  Dishaw  v.  Wadleigh,  15  App.  Div.  208,  44  N.  Y.  Supp. 
207;  Foy  v.  Barry,  87  App.  Div.  291,  84  N.  Y.  Supp.  335 ;  Bianchi  v. 
Leon,  138  App.  Div.  215,  122  N.  Y.  Supp.  1004— process  had  been  is- 
sued, and  the  acts  complained  of  were  subsequent  thereto,  pertaining  to 
the  execution  thereof.    In  Foy  v.  Barry,  supra,  the  court  said : 

"In  the  action  for  abuse  of  process  the  gravamen  of  the  complaint  is  the 
using  of  the  process  for  a  purpose  not  justified  by  law,  and  to  effect  an  object 
not  within  its  proper  scope.'* 

The  other  case  cited  (Paul  v.  Fargo,  84  App.  Div.  9,  82  N.  Y.  Supp. 
369)  was  an  action  for  malicious  prosecution,  but  on  page  14  of  84  App. 
Div.,  page  372  of  82  N.  Y.  Supp.,  there  is  a  discussion  of  the  action 
for  abuse  of  process  and  a  collection  of  cases  illustrative  thereof  which 
support  the  proposition  that  the  action  lies  for  the  improper  use  of 
process  and  not  for  the  institution  of  the  suit  in  which  the  process  was 
used. 

[6]  I  find  in  this  complaint  all  the  allegations  necessary  in  a  suit  for 
malicious  prosecution,  with  the  exception  of  the  allegation  of  want  of 
probable  cause,  which  was  dropped  from  the  prior  complaint  because 
the  motion  for  judgment  on  the  pleadings  was  granted,  and  the  plain- 
tiff had  to  devise  some  other  than  the  obvious  theory  for  his  action.  I 
find  none  of  the  essential  allegations  for  an  abuse  of  process.  What- 
ever the  defendants  may  have  done,  and  upon  this  motion  the  all^;a- 
tions  must  be  accepted  as  true,  had  in  view  the  institution  of  a  pro- 
ceeding in  bankruptcy*  and  the  appointment  by  the  court  of  a  receiver 
therein.  They  did  nothing  with  the  process  of  the  court.  They  had 
no  control  over  the  process  of  the  cburt.  They  made  use  of  it  in  no 
way,  either  to  effect  a  settlement,  to  obtain  securities,  or  to  obtain  mon- 
ey. They  instituted  a  proceeding  in  court,  and  the  institution  of  a 
proceeding  in  court,  unfounded  and  unwarranted  for  the  reasons  and 
in  the  ways  described  in  the  complaint,  is  clearly  and  distinctly  ma- 
licious prosecution.  So  that  the  complaint  cannot  be  sustained  as  one 
for  abuse  of  process.  But  the  respondent  claims  that  the  action  is  one 
for  injurv  to  property;  that,  being  such,  the  cause  of  action  is  assign- 
able, and  the  two-year  statute  of  limitations  is  not  applicable.  As  I 
think  that  the  cause  of  action  set  out  in  the  complaint  is  essentially  one 
for  malicious  prosecution,  and  is  therefore  by  statute  included  within 
the  definition  of  personal  injury  (section  3343,  subd.  9,  of  the  Code  of 
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Civil  Procedure),  I  do  not  deem  it  necessary  to  discuss  this  ques- 
tion. 

[7]  In  any  event  the  complaint  is  fatally  defective,  in  that  it  does 
not  show  any  title  to  the  s^lleged  cause  of  action  in  the  plaintiff.  It  does 
not  allege  the  court  or  action  or  proceeding  in  which  the  receiver  was 
appointed,  or  order  or  judgment  in  which  his  title  to  the  cause  of  action 
could  be  deduced  or  presumed  as  a  matter  of  law.    It  simply  alleges : 

••That  on  or  about  October  6,  1910,  one  Arthur  P.  Cosby  was  appointed  re- 
ceiver, •  ♦  ♦  and  duly  qualified  and  acted  as  such.  ♦  •  ♦  That  on  the 
27t]i  of  November  he  sold  and  assigned  all  the  rights,  choses  In  action,  and 
otber  assets  *  *  *  ao  acquired  by  him  as  receiver  aforesaid  to  the  plain* 
tur  for  value.*' 

For  these  reasons,  the  order  appealed  from  should  be  reversed,  with 
$10  costs  and  disbursements,  and  the  defendants'  motion  for  judgment 
on  the  pleadings  granted^  with  $10  costs  and  disbursements.  Order 
filed.    All  concur. 


STRINGER  V.  FROHMAN, 
{Supreme  Court,  Special  Term,  New  York  County.    March  27,  1915.) 

COPTBIGHT  «S>55 — COPTBIOHTBD  STOBT— tJSE  OF  TiTLK  FOB  PLAT— INJUNCTION. 

The  author  of  a  copyrighted  story,  published  in  magazine  and  book 
form,  is  not  entitled  to  enjoin  use  of  the  title  for  a  play  not  connected 
with  the  story,  where  it  appears  the  same  title  has  been  frequently  used 
before  for  magazine  articles,  and  for  plays  more  than  40  years  ago. 

[Ed.  Note. — For  other  cases,  see  €k>pyrlght8,  Cent.  Dig.  |  52;  Dec.  Dig. 
«=»55.] 

Suit  by  Arthur  Stringer  against  Charles  Frohman.  Motion  for  an 
injunction  denied. 

I.  Vernon  Weisbrod,  of  New  York  City,  for  plaintiff. 
Dittenhoefer,  Gerber  &  James,  of  New  York  City,  for  defendant. 

NEWBURGER,  J.  Plaintiff  wrote  a  story  in  1910  and  1911  which 
he  entitled  "The  Shadow."  In  1911  it  was  published  by  Munsey  & 
Co.  in  serial  form  in  a  magazine,  the  Cavalier,  and  was  copyrighted 
by  Munsey  &  Co.  In  1913,  the  story  was  published  in  book  form  by 
the  Century  Company,  and  was  copyrighted  in  that  year  by  said  com- 
pany. This  story  was  never  dramatized,  nor  has  any  play  been  writ- 
ten founded  upon  the  story.  The  defendant  is  a  theatrical  manager, 
operating  the  Empire  Theater.  The  play  "The  Shadow"  was  acquired 
by  the  defendant  in  May,  1914,  from  Dario  Niccodemi,  a  French  dram- 
atist. Mr.  Frohman  had  the  play  translated  into  English  by  Michael 
Morton,  a  dramatist  and  adapter,  and  the  translation  was  made,  to 
wit,  "The  Shadow."  The  first  performance  of  the  play  was  given  on 
January  12,  1915,  at  the  Empire  Theater  in  this  city.  It  was  adver- 
tised under  the  said  title  in  all  the  newspapers,  and  has  been  adver- 
tised by  means  of  lithographs  and  posters. 
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This  application  was  made  on  March  5,  1915,  two  months  after  the 
play  was  first  produced.  It  is  not  claimed  on  the  part  of  the  plaintifi 
that  the  play  has  any  connection  with  the  story  written  by  him.  The 
plaintiflf's  story  is  based  upon  the  exploits  of  a  detective,  while  the 
Niccodemi  play  produced  by  the  defendant  has  reference  to  the  story 
of  a  wife,  incurable  with  paralysis,  having  cast  across  her  life  the 
shadow  of  her  husband's  infidelity.  It  appears  from  the  certificate  of 
the  Librarian  of  Congress  that  the  title  "The  Shadow"  has  been  used 
for  many  years,  and  that  there  are  now  in  his  office  certificates  show- 
ing the  use  of  the  title  "The  Shadow"  in  seven  plays  or  dramas,  the 
first  of  which  was  filed  on  the  19th  day  of  February,  1879,  and  the 
last  on  February  12,  1914;  that  in  addition  thereto  it  appears  that 
the  title  "The  Shadow"  has  been  used  on.  a  great  many  occasions  in 
articles  published  in  the  Century,  Harper's,  and  other  magazines. 
There  are  also  affidavits  by  well-known  dramatists  showing  that  the 
title  was  used  in  plays  more  than  40  years  ago.  Plaintiff  has  utterly 
failed  to  make  out  a  case  to  entitle  him  to  injunctive  relief. 

Motion  denied. 


KAYNER  V.  BROWN,  Town  Superintendent  of  Highways,  et  al. 
(Supreme  Court,  Appellate  Division,  Fourth  Department     March  20,  1915.) 

High  WATS  ^=»7d — ^Abandonment— Certificate  of  Abandonment— Vauditt. 

Where  a  public  highway,  designed  to  afford  the  public  access  to  a  lake 
constituting  public  property,  was  used  continuously  as  much  as  it  was 
contemplated  by  those  laying  it  out,  a  certificate  by  the  town  superinten- 
ent  of  abandonment  of  the  highway  was  a  nullity. 

[Ed.  Note.— For  other  cases,  see  Highways,  Cent  Dig.  §|  279,  281-287; 
Dec.  Dig.  <g=»79.] 

Appeal  from  Special  Term,  Niagara  County. 

Action  by  C.  Adell  Kayner  against  Elmer  L.  Brown,  as  Town  Super- 
intendent of  Highways  in  and  for  the  Town  of  Newfane,  County  of 
Niagara,  State  of  New  York,  and  another.  Complaint  dismissed,  and 
plaintiff  appeals.    Affirmed. 

The  following  is  the  report  of  Referee  Hickey: 

This  is  an  action  to  determine  the  title  to  certain  real  estate  in  the  Tillage 
of  Olcott,  town  of  Newfane,  Niagara  county,  N.  Y.  Running  northerly  through 
the  town  of  Newfane  from  the  Ridge  road,  so  caUed,  to  Lake  Ontario,  fol- 
lowing generally  the  course  of  the  Eighteen  Mile  Creek,  so  called,  is  a  public 
highway,  known  as  the  Creek  road.  This  is  one  of  the  oldest  highways  of 
the  county.  The  village  of  Olcott,  a  summer  resort,  on  the  south  shore  of  Lake 
Ontario,  is  divided  by  the  creek,  above  mentioned,  into  two  parts  connected 
by  a  bridge  which,  with  its  approaches,  is  upwards  of  20  rods  in  length.  The 
road  referred  to  above  strikes  the  lake  a  few  rods  east  of  this  creek.  In  the 
heart  of  the  village,  and  is  the  main  highway  leading  into  the  village  from 
the  south. 

At  some  remote  period  of  time  the  high  bank  of  the  lake  at  the  point  of 
its  intersecti(Mi  with  this  higfiway  was  excavated  in  such  a  way  as  to  afford 
access  to  the  waters  of  the  lake  at  a  grade  of  approximately  17  per  cent  The 
grade  begins  at  the  north  line  of  Ontario  street,  in  the  village  of  Olcott  On- 
tario street  crosses  at  right  angles  the  Creek  road,  which  In  the  village  of 
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Olcott  Is  known  as  Lockport  street  From  the  north  line  of  Ontario  street  to 
the  beach  of  the  lake  is  87  feet,  and  to  the  water's  edge  115  feet  Lockport 
street,  through  the  Tillage  of  Olcott  is  99  feet  in  width.  There  is  no  other 
ancient  highway  leading  to  the  waters  of  the  lake  on  the  east  side  of  the  creek 
referred  to,  in  the  village  of  Olcott,  or  for  some  miles  east  of  there.  There  has 
been,  however,  for  some  years  back,  a  strip  of  land  25  feet  in  width  extending 
from  Ontario  street  to  the  lake,  which  has  been  used  more  or  less  by  the  pub- 
lic, but  whether  or  not  it  has  become  a  public  highway  is  not  entirely  clear. 
This  25-foot  strip  lies  westerly  of  the  locus  in  quo,  and  between  the  locus  in 
quo  and  the  creek  hereinbefore  referred  to.  There  are  no  other  highways, 
or  so-<:alIed  highways,  leading  to  the  beach  or  waters  of  the  lake  on  the  east 
side  of  the  creek. 

On  or  about  the  29th  day  of  August  1910,  the  town  superintendent  of  high- 
ways of  the  town  of  Newfane  filed  in  the  town  clerk's  office  a  notice  or  cer- 
tificate of  abandonment  of  that  part  of  Lockport  street  lying  north  of  Ontario 
street.  Although  the  superintendent  was  sworn  upon  the  trial  as  a  witness, 
he  threw  little  or  no  light  upon  the  question  of  why  he  filed  this  certificate. 
From  the  testimony,  however,  of  the  county  superintendent  of  highways,  it 
appears  that  the  town  superintendent  sought  his  advice  in  respect  to  certain 
complaints  that  had  been  made  to  him  concerning  an  alleged  nuisance  in  that 
portion  of  the  street  claimed  to  have  been  abandoned,  and  the  erection  thereon 
of  a  shack,  which  it  was  claimed  was  being  used  for  unlawful  purposes.  The 
county  superintendent  says  he  asked  the  town  superintendent  if  this  portion 
of  the  street  bad  been  used  during  the  six  years  immediately  preceding,  and 
he  thought  the  town  superintendent  said  it  had  not  Thereupon  he  advised  the 
filing  of  a  certificate  of  abandonment  which  advice  was  carried  out  by  the 
town  superintendent.  Later  the  county  superintendent  of  highways  claims  to 
have  learned  that  the  street  had  been  used  more'  or  less  during  the  preceding 
six  years,  and  he  thereupon  ordered  the  town  superintendent  Uien  in  ofllce  to 
reopen  the  street.    This  the  superintendent  proceeded  to  do. 

In  the  meantime  plaintiff,  being  the  owner  of  the  abutting  property  on  the 
east  of  the  portion  claimed  to  have  been  abandoned,  took  possession  of  the 
east  half  of  Lockport  street,  north  of  Ontario  street,  and  built  or  placed 
thereon  a  small  cottage.  His  contention  is  that  he  owned  the  fee  to  the  mid- 
dle of  the  street,  subject  to  the  use  of  it  by  the  public  as  a  highway,  and  that 
when  the  street  or  highway  was  abandoned  there  was  a  reversion  to  him  of 
the  land,  free  from  the  easement,  and  he  brings  this  action  to  have  his  rights 
in  the  premises  determined.  The  town  superintendent  defends  on  the  ground 
that  the  street  had  been  used  more  or  less  generally  during  the  six  years 
immediately  preceding  the  filing  of  the  certificate  of  abandonment,  and  there- 
fore said  certificate  was  ineffective  and  a  nullity. 

It  is  manifest  that  the  locus  In  quo,  when  first  laid  out  as  a  public  high- 
way, was  designed  to  afford  the  puMic  a  means  of  access  to  the  beach  and  to 
the  waters  of  the  lake ;  the  lake  itself  being  public  property.  In  other  words, 
it  was  designed  to  afford  the  public  a  means  of  coming  to  its  own.  As  private 
property  cannot  be  used  by  the  public,  except  with  the  owner's  consent,  as  a 
means  of  reaching  public  property,  it  was  therefore  the  part  of  wisdom  in 
those  who  originally  laid  out  the  Creek  road  to  carry  it  flush  to  the  water's 
edge.  And  although  It  must  have  been  apparent  from  the  beginning  that  this 
particular  portion  of  the  highway  would  not  be  used  extensively  for  vehicular 
trafllc,  it  was  nevertheless  a  convenience  and  a  public  need  that  it  would  have 
been  almost  criminal  not  to  have  supplied.  It  can  hardly  be  said  that  the 
locus  in  quo  is  a  cul-de-sac,  as  urged  by  counsel  for  plaintiff,  for  Its  leads,  not 
to  private,  but  to  public,  property ;  in  fact,  it  leads  to  Lake  Ontario,  one  of 
the  great  natural  highways  of  the  continent. 

All  things  considered,  nothing  short  of  a  case  absolutely  free  from  doubt 
could  justify  closing  this  highway,  which  from  time  Immemorial  has  afforded 
the  public  a  means  of  access  to  the  waters  of  the  lake.  Such  a  case  has 
by  no  means  been  made  out  In  fact  the  evidence  tends  to  show  that  during 
the  six  years  immediately  preceding  the  filing  of  the  certificate  of  abandon- 
ment the  locus  in  quo  was  used  probably  as  much  as  it  ever  hod  been  since  it 
was  first  opened,  and  as  much  as  it  was  ever  contemplated  by  those  who  laiQ 
It  out  that  it  would  be  used. 
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It  follows  that  the  flliiig  of  the  certificate  of  abandonment  waa  a  nullity, 
and  the  complaint  mnst  be  dismissed,  with  costs. 

Argued  before  KRUSE,  P.  J.,  and  ROBSON,  FOOTE,  LAM- 
BERT, and  MERRELL,  JJ. 

John  Alan  Hamilton,  of  Buffalo,  for  appellant 
Lee  &  Ward,  of  Lockport,  tor  respondents. 

KRUSE,  P.  J-    Judgment  affirmed,  with  costs.    All  concur. 


PEOPLE  ex  rel.  McDONNELL  t.  PRENDERGAST,  City  Comptroller,  et  al. 

(No.  7032.) 

(Supreme  Ck>urt,  Appellate  DlYlsion,  First  Department    April  23,  1915.) 

1.  Executors   and   AnifiNisTBAToas   ^=^24  —  Public   ADidtiNCtsTBATOR  —  Ap- 

pointment OP  Stenogbapheb — Stattjtobt  Pbovisions. 

Under  Laws  1912,  c.  548,  as  amended  by  Laws  1913,  c  825,  authorizing 
the  surrogate  of  Bronx  county  to  appoint  a  public  administrator  of  the 
county  with  po^rers  within  the  county,  conferred  on  the  public  adminis- 
trator of  the  county  of  New  York,  with  an  annual  salary  and  allowance 
for  services  and  expenses  as  are  allowed  to  the  county  treasurer  under 
Code  Civ.  Proc.  §  2668,  providing  that  a  county  treasurer  when  acting  as 
a  public  administrator  shall  be  allowed  on  the  settlement  of  his  accounts 
for  his  expenses  as  other  administrators  and  for  his  services  double  the 
commissions  allowed  them  by  law,  and  Laws  1898,  c  230,  providing  for 
the  discharge  of  the  ofOioe  of  public  administrator  of  the  county  of  New 
York  by  an  assistant  public  administrator  and  vesting  in  the  public  ad- 
ministrator the  appointment  and  removal  of  his  subordinates,  the  public 
administrator  of  the  county  of  Bronx  has  no  authority  to  appoint  a 
stenographer  and  typewriter  in  his  office  for  a  compensation  to  be  paid 
out  of  the  funds  of  the  city  of  New  York. 

[Ed.  Note. — For  other  cases,  see  Executors  and  Administrators,  Cent 
Dig.  §§  132-140;   Dec.  Dig.  <S=>24.] 

2.  EXECTJTOBS  AND  ADMINISTRATORS  ^=>24 — PUBLIO  ADMINISTBATOB — ^APPOINT- 

MENT OF  Stenogbapheb — Statutobt  Pbovisions. 

The  authority  conferred  on  the  board  of  estimate  and  apportionment 
by  Laws  1912,  c.  548,  §  4,  as  amended  by  Laws  1918,  c.  266,  prescribing 
the  salaries  of  elective  officers  of  the  county  of  Bronx  and  declaring  that 
except  as  provided  the  positions,  terms,  grades,  salaries,  and  compensa- 
tion of  all  members  who  may  be  appointed  shall  be  fixed  by  the  board  of 
estimate  and  apportionment  of  the  city  of  New  York,  and  shall  be  audited 
and  paid  in  the  manner  provided  for  the  audit  and  payment  of  salaries  of 
all  county  officers,  is  limited  to  appointees  of  elective  officers  named  in 
the  section,  and  the  duties  performed  by  the  public  administrator  of  the 
county  of  Bronx  and  for  which  he  receives  a  salary  and  fees  are  not  em- 
braced in  the  public  offices  to  which  the  section  relates,  and  the  public 
Administrator  may  not  appoint  a  stenographer  and  typewriter  in  his  of- 
fice to  be  paid  by  the  city  of  New  York  at  a  compensation  fixed  by  the 
board  of  estimate  and  apportionment 

[Ed.  Note. — For  other  cases,  see  Executors  and  Adminijstratorsi  Ont 
Dig.  §§  132-140;    Dec.  Dig.  <&=>24.] 

Ingraham,  P.  J.,  and  Scott,  J.,  dissenting. 

Appeal  from  Special  Term,  New  York  County. 
Mandamus  by  the  People,  on  the  relation  of  Elizabeth  M.  McDon- 
nell, against  William  A.  Prendergast,  as  Comptroller  of  the  City  of 

<^s»For  other  casee  aee  same  topic  ft  KEY-NUMBER  in  all  Key-Numbered  Dlgesta  ft  Indexes 
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New  York,  and  another,  as  City  Paymaster  of  the  City  of  New  York, 
to  compel  defendants  to  make  payment  to  relator  on  account  of  salary 
as  stenographer  and  typewriter  in  the  office  of  the  public  administrator 
in  the  County  of  Bronx.  From  an  order  granting  a  peremptory  writ, 
defendants  appeal.    Reversed. 

Argued  before  INGRAHAM,  P.  J.,  and  McLAUGHLIN,  LAUGH^ 
UN,  CLARKE,  and  SCOTT,  JJ. 

Charles  J.  Nehrbas,  of  New  Ydrk  City  (Terence  Farley  and  Toney 
A.  Hardy,  both  of  New  York  City,  on  the  brief),  for  appellants. 
Joseph  H.  Fargis,  of  New  York  City,  for  respondent 

LAUG«UN,  J.  On  the  27th  day  of  July,  1914,  the  public  ad^ 
ministrator  of  Bronx  county  appointed  the  relator  to  the  position  of 
stenographer  and  typewriter  in  his  office.  Her  name  was  certified  to 
him  by  the  state  civil  service  commission  as  being  eligible  for  appoint- 
ment ;  and  the  board  of  estimate  and  apportionment  of  the  city  of  New 
York  had  on  the  26th  day  of  June,  1914,  by  resolution  purporting  to 
have  been  adopted  pursuant  to  the  provisions  of  chapter  548  of  the 
Laws  of  1912,  as  amended  by  chapters  266  and  825  of  the  Laws  of 
1913,  assumed  to  fix  certain  positions  and  salaries  in  the  office  of  the 
public  administrator  of  Bronx  county,  in  addition  to  those  theretofore 
established,  and  among  others  the  following,  "stenographer  and  type- 
writer," at  a  rate  of  salary  per  annum  of  $600 ;  and  on  the  same  day 
said  board  adopted  a  resolution  approving  a  schedule  of  positions  and 
salaries  for  the  office  of  said  public  administrator  for  the  year  1914, 
including  the  position  of  "stenographer  and  typewriter'*  at  the  same 
salary.  The  purpose  of  the  latter  resolution  evidently  was  to  provide 
for  the  issue  of  revenue  bonds  for  the  payment  of  the  salaries  for 
three  positions  created  by  the  former  resolution,  the  salary  of  the  pub- 
lic administrator  having  been  provided  for  by  the  tax  levy.  The  rela- 
tor accepted  the  appointment  and  discharged  the  duties  assigned  to  her 
by  the  public  administrator  down  to  and  including  the  30th  day  of  No- 
vember, 1914,  and  she  received  the  salary  at  the  rate  prescribed  for  the 
months  of  August,  September,  and  October.  The  pay  roll  of  the  office 
for  the  month  of  November,  1914,  was  prepared  in  the  usual  form, 
including  the  name  of  the  relator,  the  title  and  classification  of  her  po- 
sition and  salary  and  residence,  and  it  was  certified  by  the  state  civil 
service  commission  and  transmitted  to  the  comptroller  of  the  city.  It 
appears  that  there  were  funds  available  for  the  payment  of  the  salary, 
but  the  comptroller  and  the  city  paymaster,  evidently  claiming  that 
the  position  had  not  been  legally  created,  refused  to  take  the  steps 
necessary  to  entitle  the  relator  to  receive  the  same. 

[1]  Bronx  county  was  created  by  chapter  548  of  the  Laws  of  1912, 
which  was  amended  by  chapters  266  and  825  of  the  Laws  of  1913. 
Section  3  of  said  chapter  548,  as  amended  by  said  chapter  825,  au- 
thorized the  surrogate  of  Bronx  county  to  appoint  "a  public  adminis- 
trator of  the  county  of  Bronx,"  and  provided  that  "such  public  ad- 
ministrator shall  have  all  the  authority  and  powers  within  said  county 
of  Bronx  as  are  now  conferred  by  law  upon  the  public  administrator 
of  the  county  of  New  York,"  and  that  his  salary  should  be  $4,000  per 
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annum,  and  that  he  should  in  addition  thereto  ''receive  and  retain  to 
himself  the  same  allowance  for  his  services  and  expenses  incurred  as 
are  allowed  to  a  county  treasurer  under  section  twenty-six  hundred 
and  sixty-seven  of  the  code  of  civil  procedure."  We  find  no  provision 
of  law  authorizing  the  public  administrator  to  appoint  a  stenographer 
and  typewriter,  or  to  make  any  appointment  to  a  public  oflSce  or  posi- 
tion. There  was  no  provision  in  section  2667  of  the  Code  of  Civil  Pro- 
cedure referred  to  in  the  statute,  with  respect  to  an  allowance  to  a  coun- 
ty treasurer  for  services  and  expenses ;  but  section  2668  as  it  then  ex- 
isted (now  section  2593,  New  Surrogate's  Practice  Act;  chapter  443, 
Laws  of  1914)  contained  such  a  provision,  and  doubtless  that  is  the 
section  intended  by  the  Legislature.  It  provided  that  a  county  treas- 
urer, when  acting  as  a  public  administrator,  "must  be  allowed  on  the 
settlement  of  his  accounts  for  his  expenses  as  other  administrators,  and 
for  his  services  double  the  commissions  allowed  them  by  law." 

The  general  rule  is  that  an  administrator  must  personally  perform,  or 
at  his  own  expense  provide  for  the  performance  of,  all  clerical  duties 
incident  to  the  administration.  Matter  of  Binghamton  Trust  Co.,  87 
App.  Div.  26,  83  N.  Y.  Supp.  1068.  But  we  are  not  now  concerned 
with  the  question  as  to  allowances  to  the  public  administrator  for  ex- 
penses for  clerical  or  other  work.  The  question  presented  for  decision 
is  whether  he  had  authority  to  appoint  the  relator  to  the  position  of 
stenographer  and  typewriter,  and  whether  she  is  entitled  to  receive  a 
Salary  from  the  city.  No  provision  of  law  is  cited  by  counsel  for  either 
party  expressly  authorizing  the  public  administrator  of  the  county  of 
New  York  to  appoint  subordinates  in  his  oflSce.  The  only  statutory 
provisions  to  which  our  attention  has  been  drawn,  relating  to  the  office 
of  public  administrator  of  the  county  of  New  York,  are  those  contain- 
ed in  chapter  230  of  the  Laws  of  1898.  Section  2  of  that  act  requires 
any  person  appointed  to  the  office  of  public  administrator  of  the  coun- 
ty of  New  York  to  execute  a  bond  for  the  faithful  discharge  of  his 
duties,  and  it  provides  for  the  discharge  of  the  duties  of  the  office 
by  an  assistant  public  administrator  in  the  event  of  the  sickness  or 
other  disability  of  the  public  administrator.  The  final  sentence  of  the 
section  vests  the  power  of  appointment  and  removal  of  the  public  ad- 
ministrator in  the  surrogates  of  the  county,  and  it  vests  in  th*e  pub- 
lic administrator  "the  appointment  and  removal  of  his  subordinates." 

Doubtless  the  office  of  assistant  public  administrator  was  created  by 
these  provisions  and  the  authority  to  appoint  to  that  office  was  vested 
in  the  public  administrator,  and  it  may  be  that  any  necessary  subordi- 
nate positions  were  created  by  implication,  since  the  authority  to  ap- 
point and  remove  subordinates  is  vested  in  the  public  administrator, 
and  especially  since  by  the  provisions  of  section  3  of  the  act  the  pub- 
lic administrator  is  required  to  account  to  the  city  for  all  fees,  costs, 
and  other  moneys  received  by  him,  and  he  is  forbidden  to  receive  to 
his  own  use  any  fees  or  emoluments  in  addition  to  his  salary.  It  was, 
of  course,  competent  for  the  Legislature,  notwithstanding  the  fact  that 
the  public  administrator  of  Bronx  county  is  authorized  to  receive  fees 
in  addition  to  salary,  to  provide  for  the  appointment  of  a  clerical  force 
in  his  office  at  the  public  expense,  as  has  been  done  in  the  case  of  the 
sheriif  of  the  county  of  New  York,  who  receives  both  salary  and  fees. 
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Sec  section  2,  c.  523,  Laws  of  1890.  But,  if  it  had  been  so  intended, 
I  am  of  opinion  that  it  would  have  been  expressly  so  provided.  The 
Legislature  did  not,  I  think,  intend  to  confer  upon  the  public  ad- 
ministrator of  Bronx  county  authority  to  make  appointments  to  of- 
fices or  positions  by  the  reference  in  the  statute  to  the  authority  of 
the  public  administrator  of  the  county  of  New  York,  and  it  is  not 
so  claimed  by  coimsel  for  the  respondent.  That  reference  was  in- 
tended, I  think,  merely  to  obviate  the  necessity  of  incorporating  in  the 
statute  the  general  powers  intended  to  be  conferred  upon  the  public  ad- 
ministrator and  the  duties  of  the  office. 

[2 J  Counsel  for  the  respondent  bases  his  argument  upon  the  pro- 
visions of  section  4  of  chapter  548  of  the  Laws  of  1912,  as  amended  by 
chapter  266  of  the  Laws  of  1913.  That  section  prescribes  the  sal- 
aries of  the  elective  officers  of  the  county,  and  then  provides  as  fol- 
lows: 

"And  except  as  herein  otherwise  provided  the  positions,  terms,  grades,  sal- 
aries, and  compensation  of  all  persons  who  may  be  appointed  under  the  pro- 
vision of  law  by  any  of  the  officers  above  mentioned  or  who  may  be  required 
to  carry  on  the  public  business  as  contemplated  by  this  act  shall  be  fixed  by 
the  board  of  estimate  and  apportionment  of  the  city  of  New  York,  and  such 
salaries  or  other  compensation  and  all  other  county  charges  and  expenses  of 
the  county  of  Bronx  shall  be  audited  and  paid  by  the  department  of  finance 
in  the  manner  provided  for  the  audit  and  payment  of  the  salaries  of  all 
county  officers  and  the  charges  and  expenses  of  the  counties  now  included 
within  the  city  of  New  York  by  chapter  three  hundred  and  seventy-eight  of 
the  laws  of  eighteen  hundred  and  ninety-seven,  and  all  acts  amendatory 
thereof  and  supplemental  thereto." 

The  public  administrator  is  not  named  in  that  section,  and  therefore 
the  provisions  thereof  do  not  authorize  the  board  of  estimate  and  ap- 
portionment of  the  city  of  New  York  to  fix  salaries  of  any  subordi- 
nates appointed  by  him.  The  authority  of  said  board  to  prescribe  with 
respect  to  positions,  terms,  grades,  salaries,  and  compensation  is,  I 
think,  limited  to  appointees  of  the  elective  officers  named  in  the  sec- 
tion. If  it  had  been  contemplated  that  authority  was  conferred  upon 
the  public  administrator  by  the  reference  to  the  powers  of  the  public 
administrator  of  the  county  of  New  York,  it  is  reasonable  to  suppose 
that  he  would  have  been  included  in  the  enumeration  of  officers  in  this 
section,  so  that  authority  would  have  been  thereby  conferred  upon  the 
board  of  estimate  and  apportionment  to  fix  the  terms,  grades,  salaries, 
and  compensation  of  those  he  was  so  authorized  to  appoint.  Nor  may 
authority  in  the  public  administrator  to  make  the  appointment  be  found 
to  rest  in  the  statute  by  implication,  on  the  theory  that  by  the  provi- 
sions of  said  section  4  herein  quoted  the  board  of  estimate  and  ap- 
portionment was  authorized  to  prescribe  with  respect  to  positions, 
terms,  grades,  salaries,  and  compensation  of  persons  whose  services 
may  be  required  to  carry  on  the  public  business.  The  provisions  of 
the  statute  relating  to  persons  whose  services  may  be  required  to  car- 
ry on  the  public  business  and  whose  appointment  was  not  then  au- 
thorized by  law  relate,  I  think,  to  positions  subsequently  created  pur- 
suant to  law.  The  surrogate  is  included  in  the  enumeration  of  officers 
in  said  section,  and  the  public  administrator  is  appointed  by  the  sur- 
rogate, but  is  not  included  in  said  enumeration.     It  is  a  reasonable 
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inference  that  the  authority  conferred  upon  the  board  of  estimate 
and  apportionment  with  respect  to  positions  not  created  by  the  ex- 
press provisions  of  the  statute  relates  to  positions  created  in  the 
offices  the  heads  of  which  are  enumerated  in  the  section.  I  am  of  opin- 
ion that  the  duties  required  to  be  performed  by  the  public  adminis- 
trator, and  for  which  he  receives  a  salary  and  fees  which  are  pre- 
scribed by  the  statute  relating  to  a  county  treasurer  acting  as  a  pub- 
lic administrator,  are  not  embraced  in  the  public  business  to  which 
the  provisions  of  said  section  4  relate,  and  that  it  was  intended  that 
he  should,  at  his  own  expense,  employ  such  services  as  might  be  neces- 
sary to  enable  him  properly  to  perform  the  duties  of  the  office,  and 
that  his  employes  are  not  public  officers  and  do  not  hold  public  posi- 
tions. 

It  follows  therefore  that  the  order  should  be  reversed,  with  $10 
costs  and  disbursements,  and  motion  denied,  with  $10  costs.  Order 
filed. 

McLaughlin  and  CLARKE,  JJ.,  concur. 

SCOTT,  J.  (dissenting).  The  facts  are  fully  stated  in  the  opin- 
ion of  Mr.  Justice  LAUGHLIN.  The  sole  question,  as  I  look  at  it, 
is  as  to  the  authority  of  the  board  of  estimate  and  apportionment  to  es- 
tablish the  position  and  fix  the  salary  of  a  stenographer  and  typewriter 
in  the  office  of  the  public  administrator  in  the  county  of  Bronx,  for  it 
is  not  questioned  that,  if  the  board  had  such  power,  the  position  was 
duly  established  and  the  salary  duly  fixed  and  the  relator  is  entitled 
to  hold  the  position  and  to  receive  the  salary.  The  sole  ground  upon 
which  payment  has  been  withheld  is  that  her  office  was  never  legal- 
ly created,  because  not  specifically  provided  for  by  statute. 

It  is  quite  obvious,  or  at  the  very  least  may  reasonably  be  assumed, 
that  the  public  administrator  of  a  populous  county  like  the  Bronx  will 
find  it  impossible  to  properly  and  efficiently  perform  the  duties  of  his 
office  without  some  clerical  assistance,  and,  as  modern  business  is 
conducted,  if  he  needs  any  clerical  assistance  at  all,  a  stenographer 
and  typewriter  would  be  one  of  the  most  necessary  aids.  It  is  true 
that  the  act  erecting  the  county  of  Bronx  does  not  in  specific  terms 
authorize  the  public  administrator  of  that  county  to  appoint  subordi- 
nates, but  by  section  3  of  chapter  548  of  the  Laws  of  1912,  erecting 
the  county  of  Bronx,  as  amended  by  chapter  825,  Laws  of  1913,  the 
public  administrator  of  that  county  is  given  "all  the  authority  and 
powers  within  said  county  of  Bronx  as  are  now  conferred  by  law  up- 
on the  public  administrator  of  the  county  of  New  York."  Section  2 
of  chapter  230,  Laws  of  1898,  confers  upon  the  public  administrator 
of  the  county  of  New  York  "the  appointment  and  removal  of  his  sub- 
ordinates." This  we  think  confers  upon  the  public  administrator  of 
the  Bronx  the  power  to  appoint  and  remove  his  subordinates,  but  it 
does  not  confer  upon  him  authority  to  create  positions  or  fix  salaries. 
All  it  does  is  to  provide  that,  when  the  positions  have  been  legally 
created,  the  power  of  appointment  thereto  and  removal  therefrom  shall 
vest  in  the  public  administrator. 
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The  power  to  create  the  position  and  to  fix  the  salaries  therefor 
must  be  found,  if  at  all,  in  another  section  of  the  act  erecting  the  coun* 
ty  of  Bronx.  Section  4  of  chapter  548,  Laws  of  1912,  as  amended  by 
chapter  266,  Laws  of  1913,  appears  to  vest  such  power  in  the  board  of 
estimate  and  apportionment.  That  section,  after  fixing  specifically 
the  salaries  of  certain  elective  officers  of  the  county,  provides  as  fol- 
lows : 

"And  except  as  herein  otherwise  provided  the  positicms,  terms,  grades,  sal- 
aries, and  compensation  of  all  persons  who  may  be  appointed  under  the  pro- 
vision of  law  by  any  of  the  officers  above  mentioned  w  who  may  be  required 
to  carry  on  the  public  business  as  contemplated  by  this  act  shall  be  fixed  by 
the  board  of  estfinate  and  apportionment  of  the  city  of  New  York.    ^    *    *  " 

The  use  of  the  disjunctive  "or,"  in  the  sentence  quoted,  seems  to  di- 
vide the  positions  to  be  created,  and  the  terms,  grades,  and  compen- 
sation thereof  into  two  categories:  First,  those  to  be  appointed  by 
the  elective  officers  mentioned  in  the  earlier  part  of  the  section ;  and, 
secondly,  those  not  so  appointed,  but  who  may  nevertheless  be  required 
to  carry  on  the  public  business  of  the  county.  If  this  were  not  the  pur- 
pose of  using  the  disjunctive  and  the  power  of  the  board  of  estimate 
and  apportionment  to  create  positions  was  intended  to  be  limited  to  the 
subordinates  of  the  enumerated  elective  officers  there  was  no  ap- 
parent reason  for  inserting  after  the  clause  clearly  providing  for  all 
such  subordinates,  the  words  "or  who  may  be  required  to  carry  on 
the  public  business  as  contemplated  by  this  act."  These  words  must 
therefore  be  considered  as  intended  to  provide  for  the  creation  of  po- 
sitions not  directly  subordinate  to  and  filled  by  appointment  by  the 
enumerated  elective  officers.  And  this  appears  to  be  a  most  reasonable 
construction  of  the  act.  The  Legislature  was  engaged  in  erecting  a 
new  county,  situated  wholly  within  the  city  of  New  York.  To  do  this 
effectively  it  was  deemed  necessary  to  create  a  county  organization 
of  officials,  to  carry  on  the  county  business.  It  was  logical  therefore 
to  determine  by  the  act  what  the  principal  officers  of  the  county  should 
be,  and  how  they  should  .be  compensated.  It  would  have  been  quite 
impracticable  to  determine  intelligently  in  advance,  and  to  specify  in 
the  act  just  what  and  how  many  subordinate  officials  would  be  required 
to  carry  on  the  public  business,  and  as  a  consequence  that  matter  was 
left  to  the  discretion  of  the  board  of  estimate  and  apportionment,  a 
board  which  was  doubtless,  deemed,  and  with  justice,  to  be  in  a  po- 
sition to  determine  from  titne  to  time  what  subordinate  officials  were 
necessary  to  properly  carry  on  the  business  of  the  county  and  how 
they  should  be  compensated.  This  was  quite  in  line  with  the  general 
legislative  practice  of  recent  years.  It  is  obvious,  and  must  have  been 
contemplated  by  the  Legislature,  that  all  of  the  public  business  of 
the  county  might  not  be  conducted  by  the  elected  officers.  Indeed,  the 
office  of  public  administrator  is  a  case  in  point.  The  business  con- 
ducted by  him  is  certainly  public  business,  and,  although  appointed  by 
the  surrogate,  he  is  an  independent  officer  not  a  subordinate  of  the  sur- 
rogate, and,  as  has  been  said,  it  is  not  unreasonable  that  he  should  need 
clerical  assistance. 

That  portion  of  section  4  of  the  act  of  1912  as  amended  above  quoted 
is  aptly  expressed  to  meet  just  such  a  case,  and,  as  has  already  been 
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said,  if  not  intended  to  meet  such  a  case  it  is  surplusage  and  has  no  ap- 
parent application.  We  find  nothing  in  the  act  to  indicate  that  it  was 
the  legislative  intent  that  the  public  administrator  should  pay,  out  of 
the  compensation  provided  for  him,  the  cost  of  running  his  office.  The 
provision  that  he  shall  be  compensated  in  part  by  fees,  while  once  com- 
mon enough,  has  of  late  fallen  generally  into  disuse.  It  was  probably 
inserted  into  the  Bronx  county  act  by  inadvertence.  In  my  opinion  the 
board  of  estimate  and  apportionment  had  power  to  create  the  position 
held  by  the  relator  and  to  fix  the  salary  thereof.  If  so,  she  was  l^ally 
appointed  and  entitled  to  be  paid.  The  order  appealed  from  therefore 
should  be  affirmed,  with  $10  costs  and  disbursements, 

INGRAHAM,  P.  J.,  concurs. 


FISHER  V.  JOHNSON. 

(Supreme  Court,  Special  Term,  Brie  County.    April  28,  1915.) 

L  Trusts  ^=>371 — Suit  Against  Tbusteb — Designation  of  Defendant. 

In  an  action  by  a  creditor  of  an  insolvent  to  restrain  payment  to  the 
other  creditors  of  a  fund  aUeged  to  have  been  placed  in  the  hands  of  a 
trustee  by  the  insolvent,  where  complaint  was  against  such  trustee  as  an 
individual,  and  the  relief  demanded  was  that  he  personally  performed 
the  duties  of  a  trustee  in  respect  to  the  fund,  such  complaint  was  de- 
murrable ;  a  cause  of  action  against  an  individual  as  such  being  distinct 
from  a  cause  of  action  against  the  same  individual  as  trustee  or  rep- 
resentative. 

[Ed.  Note. — For  other  cases,  see  Trusts,  Cent  Dig.  f|  588-699;  Dec 
Dig.  «=s>371.] 

2.  Trusts  C=»366 — Pa&tie8  Dbitbndant — Cbeditob. 

The  insolvent  was  a  necessary  party  to  the  action,  since  he  had  a  right 
to  be  heard  on  the  question  of  his  liability  to  the  plaintiff  on  the  debt, 
while  the  other  creditors  had  the  right  to  have  the  same  question  Uti- 
gated  between  the  insolvent  and  the  claimant. 

[Ed.  Note. — For  other  cases,  see  Trusts,  .Cent  Dig.  §§  574-583;  Dea 
Dig.  <8=>366.] 

8.  Judgment  ^=>670 — Persons  Concludei>— Different  Cafacitiss. 

A  suit  against  a  defendant  trustee  as  an  individual  does  not  bind  him 
In  his  representative  capacity,  nor  does  judgment  against  a  trustee  as 
such  conclude  him  In  a  subsequent  action  brought  by  or  against  him  as  an 
Individual,  although  the  issues  in  the  two  suits  are  identical,  since  a 
cause  of  action  against  an  individual  is  distinct  from  a  cause  of  action 
against  such  Individual  as  trustee  or  other  representative. 

[Ed.  Note.— -For  other  cases,  see  Judgment,  Cent  Dig.  {(  1181,  1185; 
Dec.  Dig.  <g=>670.] 

4.  Creditors'  Suit  ®=»39 — Exhaustion  of  Legal  Remedies — Necessity. 

In  an  action  by  a  creditor  of  an  Insolvent  against  one  with  whom  such 
insolvent  was  alleged  to  have  deposited  a  sum  of  money  for  distribution 
among  his  other  creditors,  where  there  was  no  allegati<Mi  in  the  com- 
plaint that  plaintiff  bad  exhausted  his  legal  remedies  and  reduced  his 
claim  to  judgment,  such  complaint  was  demurrable,  since  a  creditor  can- 
not reach  the  assets  of  his  debtor  In  equity  without  first  exhausting  his 
remedies  at  law. 

[Ed.  Note.— For  other  cases,  see  Creditors'  Suit,  Cent  Dig.  ff  154-164; 
Dec.  Dig.  <S=»39.] 
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5.  Cbeditors*  Suit  C=»39  —  Suit  to  Enjoin  Pbbfbsengs  —  ALLso^noN  or 
Frau  d — Necessity. 

In  a  suit  by  a  creditor  of  an  Insolvent  against  one  alleged  to  hold  as 
trustee  moneys  paid  to  him  by  such  insolvent  for  distribution  pro  rata 
among  his  other  creditors,  such  suit  being  to  enjoin  the  payment  and  to 
determine  the  validity  of  plaintiff's  claim,  where  the  complaint  alleged  no 
fraud  on  the  part  of  the  insolvent,  it  was  demurrable,  since  an  insolvent 
has  the  right  to  prefer  a  creditor,  In  the  absence  of  bankruptcy  proceed- 
ings. 

[Ed.  Note.—For  other  cases,  see  Creditors'  Suit,  Cent  Dig.  §§  154-164 ; 
Dec.  Dig.  <Ss3»39.] 

Suit  by  Louis  F.  Fisher  against  John  Johnson.     Defendant's  de- 
murrer to  the  complaint  sustained. 

Bartholomew  &  Bartholomew,  of  Buffalo,  for  plaintiff. 
Kenefick,  Cooke,  Mitchell  &  Bass,  of  Buffalo,  for  defendant 

WOODWARD,  J.  The  complaint  alleges  that  one  George  H. 
Youngmann,  a  former  partner  of  the  plaintiff,  is  indebted  to  the  plain- 
tiff in  the  sum  of  $14,000  or  more,  which  amount  is  due  from  said 
Youngmann.  It  further  alleges  that  subsequent  to  the  time  of  the 
creation  of  the  indebtedness  the  said  Youngmann  entered  into  busi- 
ness in  the  city  of  Buffalo,  and  in  the  month  of  October,  1914,  said 
Youngmann  became  insolvent  and  entered  into  an  arrangement  with 
some  of  his  creditors,  under  which  the  stock  of  goods  in  Youngmann's 
store  were  "sold  by  the  defendant  John  Johnson,  as  trustee  for  said 
creditors,  and  that  the  said  defendant  John  Johnson  was  to  and  did 
receive  therefor  in^cash  the  sum  of  $5,500;  the  said  sum  so  realized 
upon  the  sale  of  said  goods,  to  wit,  $5,500,  to  be  distributed  pro  rata 
by  the  defendant  among,  the  creditors  of  the  said  Youngmann  in  or- 
der to  avoid  liquidation  in  bankruptcy";  that  the  plaintiff  was  not 
advised  of  this  meeting  of  creditors,  nor  of  the  proposed  sale,  until 
about  October  22,  1914,  when  he  was  served  with  a  notice  under  the 
statute  in  relation  to  bulk  sales;  that  the  plaintiff  immediately  gave 
notice  of  his  relations  to  Youngmann  as  a  creditor,  and  gave  his 
consent  to  such  sal^  upon  condition  that  the  defendant  would  hold 
said  moneys  in  trust  and  distribute  them  pro  rata  among  all  of  said 
Youngmann's  creditors;  that  defendant  then  informed  plaintiff  that 
he  would  hold  said  moneys,  and  would  not  pay  them  over  to  said 
Youngmann,  and  would  distribute  them  pro  rata  among  Youngmann's 
creditors;  that  defendant  advised  plaintiff  to  put  in  his  claim,  that 
this  was  done,  and  that  the  defendant  has  failed  to  allow  the  claim,  or 
to  pay  the  same ;  that  plaintiff  then  attempted  to  procure  the  co-opera- 
tion of  sufficient  creditors  to  institute  an  involuntary  bankruptcy  pro- 
ceeding, but  that  he  has  been  unable  to  find  two  other  creditors  to  join 
with  him,  it  being  alleged  that  this  result  is  due  to  an  agreement  be- 
tween the  other  creditors  not  to  join  in  such  a  proceeding;  that  the 
defendant  "holds  and  has  in  his  possession  said  sum  of  $5,500  due 
the  said  George  H.  Youngmann  upon  the  sale  of  said  goods,  wares, 
and  merchandise ;  that  by  reason  of  the  fact  that  the  said  George  H. 
Youngmann  has  no  other  property  of  any  name  or  nature,  and  is  in- 
solvent, and  his  creditors  are  far  in  excess  of  said  sum  of  $5,500,  and 
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152  N.Y.S.— 60 


Digitized  by  VjOOQ  iC 


946  152   NEW   TOEK  8UPPLBMBNT  (Sup.  Cl 

has  entered  into  said  agreement,  and  the  whole  of  said  sales  price  and 
said  sum  has  been  assigned  as  aforesaid,  and  is  due  to  the  creditors  of 
the  said  George  H.  Youngmann,  of  which  the  plaintiff  is  one ;  that  the 
defendant  holds  said  sum  and  refuses  to  recognize  the  validity  of  the 
claim  of  the  plaintiff  against  said  Youngmann,  and  refuses  to  con- 
sider the  plaintiff  a  creditor  of  the  said  Youngmann,  and  threatens  to 
make  distribution  among  the  creditors  of  George  H.  Youngmann  to 
the  exclusion  of  this  plaintiff/' 

The  above  is  the  actionable  portion  of  the  complaint,  and  is  fol- 
lowed by  an  allegation,  which  is,  of  course,  a  conclusion  of  law,  that 
the  "plaintiff  has  no  adequate  remedy  at  law,"  and  that  "plaintiff  will 
suffer  irreparable  injury  and  substantial  damage  unless  the  relief 
asked  for  in  this  complaint  is  granted,"  and  in  connection  with  this,  by 
way  of  explanation,  it  is  alleged  that  "if  plaintiff  first  proceeds,  in  an 
action  at  law,  to  place  said  claim  against  said  Youngmann  into  judg- 
ment, there  is  danger  that  said  sum  be  distributed  among  the  creditors 
of  said  Youngmann  to  the  exclusion  of  plaintiff,  and  it  will  then  be- 
come necessary  for  plaintiff  to  commence  many  and  divers  separate 
actions  against  each  of  said  creditors  to  recover  back  the  moneys  so 
distributed  in  which  plaintiff  is  entitled  to  share."  The  relief  demand- 
ed is  an  injunction  to  restrain  the  defendant  from  distributing  any  part 
or  portion  of  the  fund  "until  the  claim  of  the  plaintiff  as  a  crecUtor 
against  said  George  H.  Youngmann  is  lawfully  determined,  and  that 
this  court  determine  the  validity  of  the  claim  of  plaintiff  against  the 
said  Youngmann,  and  of  all  other  claims  of  creditors  and  alleged 
creditors  against  the  said  Youngmann,  and  that,  said  claims  having 
been  determined,  the  defendant  be  directed  to  pay  the  same  over  to 
the  creditors  pro  rata." 

The  defendant  demurs  to  the  complaint  upon  the  grounds  that  it 
appears  upon  the  face  of  the  complaint  that  there  is  a  defect  of  par- 
ties defendant,  in  the  omission  of  George  H.  Youngmann  therein  men- 
tioned, and  John  Johnson,  as  trustee,  therein  mentioned,  and  upon  the 
further  ground  that  it  appears  upon  the  face  thereof  that  the  com- 
plaint does  not  state  facts  sufficient  to  constitute^a  cause  of  action. 

[1,2]  It  seems  entirely  clear  that  this  demurrer  must  be  sustained. 
The  fund  is  alleged  to  have  come  into  the  possession  of  John  John- 
son as  trustee,  yet  the  action  is  brought  against  John  Johnson  indi- 
vidually, and  the  relief  demanded  is  that  the  said  John  Johnson  per- 
sonally shall  perform  the  duties  of  a  trustee  in  respect  to  this  fund. 
John  Johnson  personally  is  not  alleged  to  have  received  this  fund.  The 
allegation  is  that  he  received  it  as  trustee,  and  yet  he  is  asked  to  ac- 
count for  it  personally,  while  John  Johnson,  as  trustee,  is  not  before 
the  court.  Clearly,  too,  it  is  necessary  to  a  disposition  of  this  case 
that  George  H.  Youngmann  should  be  a  party.  He  has  a  right  to  be 
heard  on  the  question  of  his  liability  to  the  plaintiff  for  $14,000,  or 
any  other  sum.  Assuming  that  this  action  could  be  maintained  by 
a  mere  general  creditor,  the  other  creditors  would  have  a  right  to 
have  the  question  litigated  between  the  plaintiff  and  Mr.  Youngmann, 
and  a  court  of  equity  would  .not  proceed  to  judgment  without  his  pres- 
ence. 
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[i]  Does  the  complaint  state  facts  sufficient  to  constitute  a  cause 
of  action  against  the  defendant,  John  Johnson  ?  It  is  alleged  that  the 
fund  came  into  his  hands  as  trustee.  A  cause  of  action  against  an 
individual  is  distinct  from  a  cause  of  action  against  the  same  individ- 
ual as  a  trustee  or  representative  (United  Press  v.  Abell  Co.,  73  App. 
Div.  240,  244,  245,  76  N.  Y.  Supp.  692;  Wetmore  v.  Porter,  92  N. 
Y.  76,  84;  First  National  Bank  v.  Shuler,  153  N.  Y.  163,  173,  47 
N.  E.  262,  60  Am.  Rep.  601),  and  a  suit  against  one  sued  as  an  in- 
dividual does  not  bind  him  as  trustee,  and,  conversely,  judgment 
against  one  sued  in  a  representative  capacity  does  not  conclude  him 
in  a  subsequent  action  brought  by  or  against  him  as  an  individual,  al- 
though the  same  identical  issue  is  involved,  and  the  decision  in  the 
first  action  was  upon  the  merits  (First  Nat.  Bank  v.  Shuler,  supra, 
153  N.  Y.  173,  47  N.  E.  262,  60  Am.  Rep.  601,  and  authorities  there 
cited).  It  is  claimed,  not  that  John  Johnson  owes  the  plaintiff  any- 
thing, but  that  John  Johnson,  as  trustee,  holds  in  his  possession  cer- 
tain funds  belonging  to  Mr.  Youngmann,  which  it  is  his  duty  as  trus- 
tee to  distribute  to  creditors ;  but  the  action  is  brought  against  John 
Johnson  individually,  and  it  seems  clear  that  there  is  a  failure  to  show . 
any  obligation  which  John  Johnson  individually  owes  to  the  plaintiff. 

[4]  But  beyond  this  is  the  fact  that  a  creditor  at  large  cannot,  un- 
der the  rules  governing  equitable  actions,  reach  the  assets  of  his  debtor 
without  having  first  exhausted  his  remedies  at  law.  He  must,  except 
in  extraordinary  cases,  where  it  is  impossible  to  pursue  such  remedy, 
reduce  his  claim  to  judgment  and  have  the  execution  returned  unsat- 
isfied. Then,  and  then  only,  will  a  court  of  equity  intervene  to  give 
him  relief  by  reaching  equities  which  an  execution  could  not  make 
available.  Speaking  of  the  equitable  rules  which  must  be  observed 
in  a  case  of  this  character,  the  court  in  Ocean  National  Bank  v.  Ol- 
cott,  46  N,  Y.  12,  18,  say: 

"One  of  them  is  that,  before  the  equitable  interests  of  a  debtor  ean  be 
reached  in  equity,  all  avaUable  legal  remedies  must  be  exhausted.  It  is  not 
necessary  to  hold  that  such  an  action  is,  in  strictness,  a  creditors'  bill,  and 
tiiat  Jurisdiction  depends  upon  a  technical  compUance  with  the  statute.  The 
general  powers  of  a  court  of  equity  over  trusts  and  frauds  may  be  conceded 
as  sufficient  to  confer  Jurisdiction,  but  this  concession  does  not  dispense  with 
tbe  rule  of  equity,  which  existed  prior  to  and  independently  of  the  statute, 
that  creditors  must  exhaust  available  legal  remedies  before  resorting  to 
courts  of  equity  to  reach  equitable  interests.'*  I.  &  T.  N.  Bank  v.  Quacken- 
bush,  143  N.  X.  567,  571,  38  N.  B.  728,  and  authorities  there  cited. 

[5]  At  common  law  Mr.  Youngmann  would  have  .an  undoubted 
right  to  pay  any  of  his  creditors  to  the  exclusion  of  others,  acting  in 
good  faith,  and  no  fraud  is  suggested  here.  Just  what  equities  the 
plaintiff  would  have  against  the  creditors  who  have  entered  into  the 
agreement  alleged  is  not  clear.  There  does  not  appear  to  have  been 
an  assignment  for  the  benefit  of  creditors  generally.  Mr.  Youngmann 
has  simply  agreed  with  some  of  his  creditors  that  he  will  permit  the 
sale  of  his  goods  by  a  trustee  and  the  pro  rata  distribution  of  the 
fund  among  these  creditors.  He  has  a  right  to  pay  them  what  he 
owes  them,  or  to  pay  a  group  of  them  a  part  that  he  owes  them,  and, 
in  the  absence  of  a  bankruptcy  proceeding,  no  way  suggests  itself 
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how  the  plaintiff  can  prevent  the  consummation  of  this  purpose.    Cer- 
tainly under  the  complaint  in  this  action  he  is  not  entitled  to  the  re- 
lief which  he  demands. 
The  demurrer  is  sustained,  with  costs. 


PADDELL  ▼.  JANES  et  al. 
(Supreme  Conrt,  Special  Term,  New  York  County.    April  22,  1915.) 

Landlord  and  Tenant  ^=»130 — Express  Covenant  Against  Eviction  bt 
Suit — Bbeach. 

Wbere  a  lessor  covenanted  in  tbe  lease  that  the  tenant  during  the  term 
should  **peaceably  and  quietly  have,  hold,  and  enjoy  the  demised  premises, 
without  any  manner  of  let,  suit,  trouble,  or  hindrance  of  or  from  the  said 
party  of  the  first  part,  or  any  other  person  whomsoever,"  the  unreasona- 
ble bringing  of  an  ejectment  suit  against  the  tenant  and  the  prosecution 
thereof,  causing  him  serious  i)ecuniary  damage,  constituted  a  breach  of 
the  covenant,  giving  rise  to  a  right  of  action  in  the  tenant,  without  any 
actual  abandonment  or  surrender  of  possession  by  him,  or  his  physical 
expulsion  from  the  premises. 

[Ed.  Note.— For  other  cases,  see  Landlord  and  Tenant,  Cent  Dig.  f{ 
47(M81;  Dea  Dig.  <&=»130.] 

Action  by  Timothy  F.  Paddell  against  Elisha  Harris  Janes,  executor, 
and  Martha  Ridgway  Weed,  executrix.  On  motion  by  defendants  for 
judgment  on  the  pleadings.    Denied. 

Keith  &  Abbot,  of  New  York  City  (Everett  V.  Abbot,  of  New  York 
City,  of  counsel),  for  plaintiff. 

Frederick  L.  C.  Keating,  of  New  York  City  (Henry  Amster,  of  New 
York  City,  of  counsel),  for  defendants. 

DAVIS,  J.  This  is  a  motion  by  defendants  for  judgment  on  the 
pleadings.  The  action  is  brought  by  the  lessee  against  the  executor 
and  executrix  of  lessor  for  damages  for  breach  by  tlie  defendants 
and  their  testatrix,  Jane  M.  Janes,  of  a  covenant  for  quiet  enjoyment 
contained  in  a  lease  for  21  years  of  premises  on  the  south  side  of  Forty- 
Second  street,  near  Seventh  avenue,  New  York  City.  The  lessor  was 
Jane  M.  Janes,  above  mentioned.  The  covenant  in  question  is  as  fol- 
lows: 

"And  the  said  party  of  the  first  part  does  covenant  and  agree  that  the  said 
party  of  the  second  part,  upon  paying  the  rent  above  reserved  and  perform- 
ing the  covenants  and  agreements  aforesaid  on  his  part,  shall  and  may  at  aU 
times  during  the  said  term  hereby  granted  peaceably  and  quietly  have,  hold 
and  enjoy  the  said  demised  premises  without  any  manner  of  let,  suit,  trouble 
or  hindrance  of-  or  from  the  said  party  of  the  first  part  or  any  other  person 
whomsoever." 

The  complaint  alleges  that  the  plaintiff  paid  all  the'rent  due  and  per- 
formed his  part  of  the  covenants ;  that  on  or  about  September  3,  1909, 
the  said  Jane  M.  Janes,  without  reasonable  cause  therefor,  falsely  and 
maliciously  pretended  (1)  that  plaintiff  as  tenant  had  failed  to  perform 
the  covenants ;  (2)  that  the  lease  therefore  had  terminated  on  or  before 
September  1,  1909 ;  (3)  that  plaintiff  was  holding  over  without  her  per- 
mission as  landlord ;   (4)  that  pursuant  to  these  pretenses  she  wrong- 

Qs^For  other  cases  see  same  topic  ft  KBY-NUMBGR  in  all  Key-Numbered  Digests  ft  Indexes 
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fully  and  vexatiously  made  application  to  the  Municipal  Court  of  the 
City  of  New  York,  Third  District,  for  a  final  order  to  remove  the 
plaintiff  as  tenant  from  the  possession  of  the  premises  in  question  and 
thereafter  wrongfully  and  vexatiously  prosecuted  her  application  until 
it  was  finally  denied  by  the  Municipal  Court  and  until  the  final  order 
thereupon  was  affirmed  upon  appeal  by  the  Supreme  Court,  Appellate 
Term.  It  is  also  alleged  that  with  like  pretenses  and  in  like  manner 
the  said  Jane  M.  Janes  brought  an  action  in  the  Supreme  Court  on 
or  about  August  12,  1910,  to  recover  possession  of  the  premises  in 
question  with  damages  in  the  sum  of  $12,000  for  withholding  posses- 
sion of  the  premises  since  September  1,  1909,  and  wrongfully  and 
vexatiously.  maintained  said  action  until  her  death,  and  that  thereafter 
the  other  defendants,  as  her  executor  and  executrix,  wrongfully  and 
vexatiously  continued  to  maintain  the  action  until  it  was  discontinued 
upon  their  application  upon  payment  of  costs,  but  against,  the  oppo- 
sition of  the  plaintiff.  It  is  also  alleged  that  thereafter  the  said  Jane  M. 
Janes,  with  like  pretenses  and  in  like  manner  on  or  about  the  2d  day  of 
June,  1911,  applied  to  the  Municipal  Court  for  a  final  order  to  remove 
the  plaintiff  as  tenant  from  the  possession  of  the  demised  premises 
for  the  nonpayment  of  rent  accruing  after  the  1st  day  of  September, 
1909,  and  thereafter  wrongfully  and  vexatiously  prosecuted  said  ap- 
plication until  it  was  finally  denied  and  the  proceeding  finally  dismissed 
by  the  Supreme  Court.  The  complaint  also  alleges  the  death  of  said 
Jane  M.  Janes  on  the  29th  of  August,  1913,  and  the  appointment  and 
qualifying  of  the  defendants  as  her  executor  and  executrix. 

It  thus  appears  that  three  unsuccessful  and  inconsistent  proceedings 
were  brought  by  the  lessor  against  the  lessee  to  deprive  him  of  his  pos- 
session of  the  demised  premises,  to  wit:  (1)  On  September  3,  1909,  in 
the  Municipal  Court,  the  application  for  a  final  order  to  remove  him  in 
which  she  claimed  a  forfeiture  on  September  1,  1909,  because  of  fail- 
ure to  pay  rent;  (2)  on  August  12,  1910,  the  action  of  ejectment  in 
the  Supreme  Court  in  which  she  claimed  a  forfeiture  on  September  1, 
1909,  because  of  failure  to  pay  rent,  and  $12,000  damages  for  with- 
holding possession  since  September  1,  1909;  and  (3)  on  June  2,  1911, 
the  second  application  to  the  Municipal  Court  for  a  final  order  to  re- 
move the  lessee  from  possession  of  the  premises  because  of  the  failure 
to  pay  rent  accruing  since  September  1,  1909.  According  to  the  com- 
plaint these  suits  were  baseless,  malicious,  and  wrongful,  and  there- 
fore constituted  a  breach  of  the  covenant. 

The  complaint  further  alleges  that  by  means  of  these  acts  the  plain- 
tiff had  been  largely  deprived  of  the  use  and  enjoyment  of  the  prem- 
ises and  of  the  possession  thereof,  that  the  rental  value  thereof  was 
largely  diminished  in  his  hands,  and  that  he  has  been  put  to  great  costs 
and  expenses,  and  particularly  to  great  costs  and  expenses  in  defend- 
ing the  applications  to  the  Municipal  Court  and  in  defending  the  ac- 
tion in  the  Supreme  Court  and  has  been  prevented  from  renting  the 
said  demised  premises  to  undertenants  upon  advantageous  terms,  and 
has  otherwise  suffered  damages  in  the  sum  of  $25,000.  The  answer  is 
a  general  denial. 

The  defendants  claim  that  the  complaint  fails  to  state  a  cause  of  ac- 
tion for  a  breach  of  this  covenant  for  quiet  enjoyment,  in  that  it  does 
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not  allege  an  abandonment  of  the  premises  by  the  plaintiflF  lessee. 
They  claim  that,  in  order  to  succeed,  the  plaintiflF  must  allege  and 
prove : 

"That  he  was  physically  expelled  from  the  premises  or  that  the  set  of  facts 
which  he  sets  forth  compelled  him  to  and  he  did  surrender  possession  of  the 
demised  premises,  and  that  he  is  not  in  possession." 

It  is  quite  true  that  the  complaint  does  not  contain  any  allegation  of 
a  physical  expulsion  from  or  abandonment  of  the  demised  premises, 
except  that  it  does  allege  that  the  plaintiff  was  deprived  of  the  use 
and  enjoyment  of  the  premises  and  largely  deprived  of  the  possession 
thereof.  However,  I  do  not  interpret  this  allegation  to  mean  that  the 
plaintiff  actually  lost  possession  of  any  part  of  the  premises,  but  only 
that  his  "beneficial  enjoyment"  was  largely  diminished  by  the  acts  of 
his  lessor.  On  the  other  hand,  the  plaintiff  contends  that  under  the 
peculiar  warding  of  this  express  covenant  there  can  be  a  breach  of 
it  without  physical  expulsion  from  or  abandonment  of  the  demised 
premises  and  that  therefore  it  is  not  essential  to  allege  or  prove  ex- 
pulsion or  abandonment.  In  other  words,  he  claims  that  he  is  suing 
not  on  a  covenant  in  the  usual  form  or  on  an  implied  covenant,  but  on 
a  special  express  covenant,  more  specific  and  of  wider  scope  than  the 
usual  form,  and  which  when  interpreted  according  to  the  intention  of 
the  parties  must  be'  deemed  to  be  broken  upon  the  commission  by  the 
landlord  of  acts  alleged  in  this  complaint.    Chaplin  says : 

"The  usual  form  of  an  express  covenant  for  quiet  enjoyment  is  that  the  les- 
see, on  paying  the  rents  reserved  and  performing  the  covenants  of  the  lease, 
shall  and  may  peaceably  and  quietly  have,  hold,  and  enjoy  the  demised  prem- 
ises for  the  designated  term.  If  not  expressed  in  a  lease  for  years,  it  is  im- 
plied."   Chaplin  on  landlord  and  Tenant,  p.  221. 

The  covenant  in  the  case  at  bar  is  not  in  the  usual  form  of  cove- 
nants for  quiet  enjoyment,  and  the  learned  counsel  for  the  defense  in 
his  brief  states  that  he  has  failed  to  discover  "any  covenant  like  it 
which  has  been  construed  by  the  courts."  I  have  not  found,  nor  have 
counsel  brought  to  the  court's  attention,  any  case  in  this  state  where 
this  covenant  in  this  form  has  been  construed  by  authority.  There  are 
several  cases  in  New  York  which  would  seem  at  first  sight  to  support 
defendants'  contention  and  to  hold  that  there  can  be  no  breach  of  any 
covenant  for  quiet  enjoyment,  no  matter  what  its  form,  without  an 
eviction  of  the  tenant.  See  Boreel  v.  Lawton,  90  N.  Y.  293,  43  Am. 
Rep.  170;  Mayor  v.  Mabie,  13  N.  Y.  151,  64  Am.  Dec.  538;  Edgerton 
V.  Page,  20  N.  Y.  281. 

We  believe,  however,  that  the  court  in  those  cases  did  not  intend  to 
lay  down  a  hard  and  fast  rule  of  construction  to  be  applied  to  all  cove- 
nants for  quiet  enjoyment  regardless  of  their  terms,  but  merely  an- 
nounced a  rule  of  construction  for  the  particular  form  of  covenant 
then  before  it  in  relation  to  the  facts  of  those  particular  cases.  In 
those  cases  the  actions  were  for  rent — the  covenant  for  quiet  enjoy- 
ment was  implied.  In  two  of  the  cases,  to  wit,  Boreel  v.  Lawton  and 
Edgerton  v.  Page,  the  tenant  remained  in  possession,  but  in  the  other 
(Mayor  v.  Mabie)  it  appeared  that  the  landlord  had  made  an  actual 
entry  upon  the  premises.  In  all  of  the  cases  the  tenant  claimed  a 
breach  of  the  covenant  for  quiet  enjoyment,  and  set  up  that  breach 
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either  as  a  defense  or  as  a  counterclaim.  The  court  held  that  there 
was  a  breach  of  the  covenant  in  the  case  where  the  landlord  had  in- 
terfered with  the  tenant's  possession  by  entry,  but  in  the  other  case 
hejd  there  was  no  breach  because  there  had  been  no  expulsion  of  the 
tenant.  It  was  in  connection  with  these  special  facts  that  the  court 
said  that  there  could  be  no  breach  of  this  covenant  without  an  eviction. 
The  conclusion  there  reached  by  the  court  simply  expressed  its  view 
of  the  intention  of  the  parties  in  entering  into  the  particular  covenant  . 
then  under  consideration;  the  intention  being  that  so  long  as  the 
tenant  remained  in  full  possession  he  must  pay  all  the  rent,  and  that 
the  covenant  should  not  be  deemed  broken  unless  by  the  act  of  the 
landlord  the  tenant  was  deprived  in  whole  or  part  of  the  demised  prem- 
ises. And  that  interpretation  is  reasonable  when  the  covenant  there 
implied  is  considered  in  its  relation  to  the  tenant's  obligation  to  pay 
rent  as  long  as  he  occupies  the  premises.  Arid  in  my  opinion  these 
cases  go  no  further  than  to  hold  that  the  tenant  cannot  get  rid  of  his 
obligation  to  pay  rent  when  sued  upop  his  covenant  to  pay,  unless  he 
shows  that  by  some  act  of  the  landlord  he  has  been  deprived  of  pos- 
session in  whole  or  in  part.  Tucker  v.  Cooney,  34  Hun,  227,  231 ;  Rea 
V.  Minkler,  5  Lans.  196;  Eller  v.  Moore,  48  App.  Div.  403,  63  N. 
Y.  Supp.  88;  Shattuck  v.  Lamb,  65  N.  Y.  499,  22  Am.  Rep.  656; 
Scriver  v.  Smith,  100  N.  Y.  471,  3  N.  E.  675,  53  Am.  Rep.  224;  Mc- 
Alester  v.  Landers,  70  Cal.  79,  11  Pac.  505.  In  construing  the  cove- 
nants in  the  Lawton,  Page,  and  Mabie  Cases  the  court  doubtless  had 
in  mind  the  usual  form  of  implied  covenant,  such  as  referred  to  by 
Chaplin,  supra,  and  did  not  consider  at  all  the  question  of  whether, 
under  an  express  covenant  like  the  one  at  bar,  the  bringing  of  a  suit 
in  ejectment  by  the  landlord,  as  was  done  here,  would  constitute  a 
breach. 

The  language  of  the  above  cases  must  be  taken  to  refer  only  to  the 
special  facts  of  the  cases  then  before  the  court  and  to  the  particular 
terms  of  the  covenant  then  under  consideration,  and  not  to  every  cove- 
nant for  quiet  enjoyment  whatever  its  form.  For  it  is  certainly  within 
the  power  of  the  parties  to  a  lease  to  make  a  covenant  for  quiet  en- 
jo3mient  providing  therein  for  its  breach  even  without  eviction,  actual 
or  constructive.  Every  covenant  for  quiet  enjoyment  becomes  there- 
fore a  subject  for  construction  by  the  court  according  to  its  own  terms. 

"All  covenants  are  to  be  construed  according  to  the  intent  of  the  parties, 
ascertained  under  familiar  principles  applicable  to  all  like  instruments,  and 
in  case  of  doubt  the  meaning  most  favorable  to  the  lessee  is  preferred." 
Chaplin  on  Landlord  and  Tenant,  p.  101. 

The  form  of  covenant  in  question  here  is  quite  like  the  forms  in 
use  in  England  and  unlike  the  usual  form  in  use  in  this  state  prior  to 
the  passage  of  section  253  of  the  Real  Property  Law  (Consol.  Laws, 
c.  50),  relative  to  the  construction  of  covenants  in  deeds.  Piatt  gives 
the  English  form  as  follows : 

"And  also  that  it  shall  and  may  be  lawful  to  and  for  the  said  purchaser,  his 
heirs  and  assigns,  immediately  upon  and  after  the  execution  of  these  presents, 
and  from  time  to  time,  and  at  all  times  forever  hereafter,  to  enter  into  and 
upon,  have,  hold,  use,  occupy,  possess  and  enjoy  the  said  messuages,  etc., 
hereby  released,  or  otherwise  assured,  or  intended  so  to  be,  and  every  part 
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and  parcel  of  the  same,  with  the  appurtenances,  and  to  receive  and  take  the 
rents,  Issues  and  profits  thereof,  and  of  every  part  and  parcel  of  the  same, 
without  let,  suit,  trouble,  eviction,  ejection,  expulsion,  interruption,  hindrance 
or  denial  whatsoever  of,  from  or  by  him  the  said  vendor,  or  his  heirs,  or 
any  other  person  or  persons  whomsoever."  Piatt  on  Covenants,  p.  138  (mar- 
ginal page  312). 

Referring  to  this  form  of  covenant,  Piatt  says: 

"Formerly  it  was  supposed  that  a  court  of  common  law  could  not  recognize 
proceedings  in  equity,  and  on  this  ground  it  was  resolved  that  a  suit  in  ihau- 
eery  was  not  a  breach  of  a  general  covenant  for  quiet  enjoyment  Bat  this 
decision  has  been  denied,  and  the  contrary  is  settled.  All  question  on  the 
point  is  now  avoided  by  Introducing  into  the  covenant  for  quiet  enjoyment  a 
few  words  extending  to  suits  In  equity ;  thus,  that  the  purchaser  shall  enjoy, 
without  any  let,  suit,  etc.,  by  the  vendor,  or  his  heirs,  etc.  But  the  institu- 
tion of  a  suit  by  a  landlord  against  a  tenant  for  a  collateral  purpose,  uncon- 
nected with  the  lessee's  estate  or  title,  for  example,  to  restrain  him  from 
ploughing  up  meadows  and  committing  waste,  is  not  such  an  interruption  or 
disturbance  as  will  amount  to  a  breach  of  the  landlord's  covenant  for  quiet 
enjoyment,  even  though  the  suit  prove  groundless  and  be  ultimately  dismissed, 
with  costs."    Page  143  (marginal  page  323). 

And  again,  he  says  (page  145  [marginal  page  327]): 

'To  qualify  a  party  to  support  an  action  on  this  covenant  some  positive  act 
of  molestation  or  some  deed  amounting  to  a  prohibition  of  enjoyment  must  be- 
proved." 

Further  on  he  says : 

"It  is  not  to  be  understood  that  an  ouster  or  expulsion  must  take  place  in 
order  to  found  a  suit ;  it  is  enough  that  the  quiet  enjoyment  of  the  covenantee 
be  invaded  or  prevented." 

This  author  thus  lays  stress  upon  the  use  of  the  word  "suit"  in  this 
covenant,  and  it  is  a  fair  inference  from  his  language  that  he  concludes 
that  the  mere  bringing  of  a  suit  by  the  lessor  against  the  lessee  is  of  it- 
self a  breach  of  the  covenant,  provided  the  suit  be  connected  with  the 
lessee's  estate  or  title,  as  in  ejectment.  Hunt  v.  Dan  vers,  Sir  T.  Raym, 
193 ;  Dennett  v.Atherton,  Law  Rep.  7  Queens'  Bench,  316,  326  (1871- 
72) ;  Tebb  v.  Cave,  Law  Reports  1  Chancery  (1900)  642. 

The  covenant  in  the  case  at  bar,  like  the  English  form  construed  by 
Piatt,  contains  the  words  "without  any  manner  of  let,  suit,  trouble  or 
hindrance  of  or  from  the  said  party  of  the  first  part  or  any  other  per- 
son whatsoever."  Interpreting  this  covenant  in  the  light  of  Piatt's 
conclusions,  it  would  appear  that  the  bringing  of  the  suits  against  the 
title  and  possession  of  the  plaintiff  in  the  manner  alleged  in  the  com- 
plaint are  violations  of  the  covenant,  although  he  was  never  evicted. 

I  think  it  is  clear  from  the  terms  of  the  covenant  that  the  lessor 
agreed  not  to  bring  a  wrongful  suit  against  the  lessee  with  intent  to 
affect  the  lessee's  possession  or  title — that  if  he  did  it  would  be  deemed 
a  breach  of  the  covenant.  For  the  question  is :  What  was  the  inten- 
tention  of  the  parties  to  the  covenant  as  shown  in  all  the  surrounding 
circumstances  and  in  the  words  of  the  covenant?  Was  it  their  inten- 
tion to  allow  the  lessor  by  suits  to  slander  and  attack  the  title  and 
possession  which  he  had  conferred  upon  the  lessee,  thus  to  declare  to 
the  world  that  he  had  re-entered  and  that  the  lessee  was  a  trespasser 
upon  the  demised  premises,  and  yet  deem  the  covenant  unbroken  by 
the  lessor  simply  because  the  suit  had  not  been  preceded  by  an  actual 
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eviction  or  expulsion  of  the  tenant?  Such  a  construction  would  fail 
to  give  words  their  ordinary  meaning  and  language  its  true  signifi- 
cance. 

In  this  covenant  there  is  no  mention  of  an  eviction  or  re-entry  or 
expulsion.  Nor  is  there  anything  in  the  covenant  to  suggest  that  the 
"suit"  referred  to  therein  must  be  preceded  by  eviction,  expulsion,  or 
actual  re-entry  before  there  could  be  a  breach  of  the  covenant.  The 
language  of  the  covenant  is  plain  and  the  intention  of  the  parties  is 
clear:  The  lessee  is  to  enjoy  the  premises  without  any  manner  of  let, 
suit,  trouble,  or  hindrance  of  or  from  the  landlord. 

The  lessor  brought  a  suit  in  the  Supreme  Court  in  ejectment.  We 
must  assume  that  the  parties,  when  they  entered  into  this  covenant, 
knew  that  the  bringing  of  a  suit  in  ejectment  by  the  lessor  against 
the  lessee  was  in  law  equivalent  to  an  actual  re-entry  by  the  lessor — ^a 
declaration  on  the  part  of  the  lessor  that  the  relation  of  landlord  and 
tenant  no  longer  existed  and  that  the  tenant  was  a  trespasser.  Logical- 
ly it  must  have  been  the  intention  of  the  parties  that  such  a  suit 
brought  by  the  landlord  maliciously  and  wrongfully  would  of  itself  con- 
stitute a  breach  of  the  covenant.  See  Janes  v.  Pa  Well,  74  Misc.  Rep. 
409, 132  N.  Y.  Supp.  379;  Van  Rensselaer  v.  Ball,  19  N.  Y.  100;  Sam- 
son V.  Rose,  65  N.  Y.  411 ;  Martin  v.  Rector,  118  N.  Y.  476,  23  N.  E. 
893;  Michaels  v.  Fishel,  169  N.  Y.  381,  62  N.  E.  425.  To  hold  that 
the  parties  to  this  covenant  intended  to  make  breach  of  it  depend  upon 
an  actual  expulsion  would  be  importing  into  the  agreement  terms  ab- 
solutely unsuggested  by  its  language. 

In  Wisconsin  it  has  been  held  that  the  covenant  for  quiet  enjoyment 
could  be  broken  without  ouster  or  surrender  of  possession.  In  Akerly 
V.  Vilas,  23  Wis.  207,  212^  (99  Am.  Dec.  165),  the  covenant  was  that 
the  grantors  of  the  said  premises,  etc.,  "in  the  quiet  and  peaceable  pos- 
session of  the  party  of  the  second  part,  etc.,  would  warrant  and  for- 
ever defend  against  the  claims  of  all  persons  lawfully  claiming  the 
same,  by,  from,  or  under  the  parties  of  the  first  part  or  by,  from,  or 
under  any  other  person  whomsoever."  In  that  case  Akerly  had  made 
a  deed  of  certain  lots  to  the  plaintiff  (Vilas).  Thereafter  Akerly 
brought  suit  against  Vilas  to  set  aside  the  deed,  alleging  that  it  had 
been  obtained  by  fraud.  Akerly  also  procured  himself  to  be  made  a 
defendant  in  an  action  to  partition  the  lands  in  question,  and  by  his 
answer  therein  denied  Vilas'  title.  In  consequence  of  these  acts  Vilas 
was  prevented  from  selling  lands  at  the  prices  then  ruling,  or  until 
prices  had  greatly  depreciated,  when  Akerly  discontinued  the  action 
to  set  aside  his  deed  and  withdrew  his  answer  in  the  partition  suit. 
In  an  action  by  Akerly  to  foreclose  Vilas'  mortgage  for  the  purchase 
money  it  was  held  (1)  that  Valis  was  equitably  entitled  to  have  the  ac- 
tual damages  resulting  to  him  from  said  acts  of  Akerly  deducted  from 
the  mortgage  debt,  and  (2)  that  said  acts  were  also  a  breach  of  Aker- 
ly's  covenant  for  "quiet  and  peaceable  possession."  See  headnote  to  the 
case.    Dixon,  C.  J.,  wrote  as  follows: 

"But  In  this  case  the  question  is,  whether  a  suit  to  avoid  the  deed  and  re- 
gain possession  of  the  lands,  commenced  by  the  covenantor  himself ^  with  'no 
reasonable  or  probable  cause  of  action/  as  alleged  in  the  answer,  and  prose- 
cuted 'wlllfuUy,  wrongfully  and  maliciously/  to  the  great  pecuniary  damans 
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and  loss  of  the  covenantee,  is  a  breach  of  the  covenant    We  are  satisfied  that 
it  Is.    •    •    • " 

So  in  the  case  at  bar  the  question  is  whether  a  suit  in  ejectment  with 
its  legal  consequences,  commenced  wrongfully  by  the  covenantor  him- 
self and  without  reasonable  cause  and  prosecuted  wrongfully,  mali- 
ciously and  causing  great  pecuniary  damage  to  the  lessee  is  a  breach  » 
of  the  covenant.  According  to  the  terms  of  the  covenant  reasonably 
interpreted  I  think  it  is  a  breach.  It  will  be  observed  that  the  covenant 
in  the  case  at  bar  is  far  more  comprehensve  in  its  terms  than  the  cove- 
nant in  the  Akerly  Case. 

The  case  of  Levitzky  v.  Canning,  33  Cal.  299,  was  an  action  against  a 
lessor  for  breach  of  a  covenant  for  quiet  enjoyment,  and  the  court 
there  held  the  covenant  was  broken,  although  there  was  no  ouster  or 
abandonment  of  possession.  The  covenant  was  "to  hold  and  enjoy 
the  above  mentioned  premises  peaceably  and  quietly  for  the  term,"  etc. 
The  complaint  contained  three  counts.  The  court  in  considering  the 
third  count  said  as  follows : 

"From  the  third  count  in  the  complaint  it  appears  that  the  defendant  had 
slandered  the  plaintiff's  possession,  giving  out  and  pretending  publicly  that  he 
had  no  right  to  the  possession  of  the  demised  premises,  and  that  he  had 
brought  two  actions  at  law  to  recover  the  possession  of  the  premises  from  the 
plaintiff  and  his  tenants,  under  the  pretense  that  his  lease  had  expired.  That 
in  consequence  of  these  actions  brought  against  himself  and  his  tenants  be 
had  been  put  to  great  expense  in  defending  the  same,  and  his  tenants  had 
quit  the  premises,  leaving  the  same  vacant,  and  that  he  had  been  unable  to 
rent  the  same  to  other  parties,  by  reason  of  their  doubts  as  to  the  lawful- 
ness of  his  possession,  caused  by  the  acts  of  the  defendant,  in  bringing  said 
suits  and  publicly  declaring  that  the  possession  of  the  plaintiff  was  unlawful 
and  that  he  had  no  legal  right  to  let  the  premises.  Was  this  a  breach  of  his 
covenant  within  the  rule  already  stated  and  the  cases  which  we  have  cited? 
That  it  was  does  not  admit  of  doubt  Those  acts,  if  performed  by  him,  were 
as  much  a  molestation,  disturbance,  and  invasion  of  the  plain tifiTs  possession 
as  a  taking  by  the  shoulders  and  a  forcible  eviction  of  the  plaintiff's  tenants 
would  have  been.  The  character  of  the  act  must  be  determined  by  the  results 
which  follow  it,  and  in  view  of  the  results  which  are  alleged  to  have  followed 
the  acts  of  the  defendant,  there  can  be  no  question  that  he  disturbed  and  in- 
terrupted the  possession  of  the  plaintiff  to  his  injury,  which  is  precisely  what 
he  had  covenanted  not  to  do." 

In  the  case  at  bar  the  landlord  covenanted  to  bring  no  wrongful 
suit  affecting  the  tenant's  estate  and  title.  He  did  this  very  thing  and 
so  broke  the  covenant.  In  his  work  on  Covenants  for  Title,  at  page 
173,  Rawle  says  (section  130) : 

"At  one  time  there  seems  to  have  been  some  doubt  whether  a  disturbance  or 
interruption  interfering  with  the  title  and  possession  of  the  land  by  reason 
of  a  suit  in  equity  came  within  the  scope  of  a  covenant  for  quiet  enjoyment 
against  disturbances  generally.  This  question  is  now  well  settled  in  the  af- 
firmative; but  where  the  proceeding  in  equity  interferes  only  with  a  par- 
ticular mode  of  enjoyment  of  the  land  or  part  of  it,  but  not  with  the  title  or 
possession,  it  is  not  a  breach.*' 

Section  131 : 

"Nothing  is  more  generally  or  more  truly  said  than  that  'an  eviction  is  nec- 
essary; to  a  breach  of  the  covenants  for  quiet  enjoyment  and  of  warranty.' 
The  exceptions  are  either  where  the  former  covenant  is  so  expressed  as  to 
have  a  wider  scope  than  the  latter  or  where  some  peculiar  local  construction 
is  given  to  these  covenants,  or  one  of  them." 
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And  in  his  note  he  says : 

"As,  for  example,  where  the  covenant  for  quiet  enjoyment  stipulates  against 
'any  let,  suit,  interruption,  disturbance,  etc'  *' 

He  then  refers  to  the  following  language  of  Gibson,  C.  J.,  in  Stewart 
V.  West,  14  Pa.  338: 

"A  covenant  for  quiet  enjoyment,  which  resemUes  the  modern  covenant  of 
warranty,  differs  from  it  in  this,  that  .the  former  is  broken  by  the  very  com- 
mencement of  an  action  on  the  better  title." 

The  landlord  engaged  by  her  lease  not  to  deny  wrongfully  the  title 
of  the  lessee.  She  did  so  by  suits  wrongfully,  vexatiously,  and  mali- 
ciously brought,  in  which  she  was  defeated  finally,  and  by  which  she 
forced  the  lessee  into  great  expense  to  defend  his  title  and  possession. 
There  is  nothing  in. the  terms  of  the  covenant  to  justify  the  conclusion 
that  it  has  not  been  violated  simply  because  the  landlord  refrained 
from  aggravating  his  wrong  by  ousting  the  tenant,  or  was  unable  to 
accomplish  that  purpose  because  of  the  tenant's  successful  opposition. 
She  did  her  utmost  to  evict  him  wrongfully.  Contrary  to  her  promise 
she  subjected  him  to  suits,  trouble,  and  hindrances  in.the  enjoyment  of 
the  title  and  possession  with  which  she  had  invested  the  lessee.  These 
facts,  if  proved,  in  my  opinion  amount  to  a  breach  of  a  covenant  as  ex- 
pressed. 

The  motion  for  judgment  on  the  pleadings  is  denied,  with  costs. 


O'CONNOR  V.  CHRISTOPHER  et  al. 
(Supreme  Court,  Trial  Term,  Orleans  County.    April  19,  1915.) 

1.  PUBADINO    ^S»218  —  BllSJOaNDEB    OF    CAUSBS    OF    ACTION — AMENDMENT  — 

Killing  of  Demubbeb — Statute: 

Where  a  complaint  shows  separate,  distinct  causes  of  action,  each 
against  but  one  of  two  defendants,  upon  demurrer  to  such  complaint  on 
the  ground  that  such  causes  of  action  were  Improperly  Joined,  the  serv- 
ice of  an  amended  complaint  cannot  kiU  the  demurrer,  under  Code  Civ. 
Proc.  f  542,  permitting  amendments  of  course,  since  a  complaint  cannot 
be  amended  by  dropping  both  a  defendant  and  a  cause  of  action  without 
leave  of  court;  the  proper  procedure  being  to  move  under  section  497 
after  demurrer  sustained. 

[Ed.  Note.— For  other  cases,  see  Pleading,  Cent.  Dig.  §f  549-566;  Dec. 
Dig.  «=:»218.] 

2.  Pleading  ^=>218 — ^Misjoindeb  of  Causes  of  Action — Amendment— Kill- 

ing OF  Demubbeb — Statute. 

Where  causes  of  action  against  each  of  two  defendants  were  Joined  in 
the  complaint,  and  demurred  to  for  misjoinder,  service  of  an  amended 
complaint,  under  Code  Civ.  Proc.  f  542,  permitting  amendments  of  course, 
setting  up  but  one  of  the  original  causes  of  action,  killed  such  demurrer, 
80  that  the  case  was  improperly  on  the  calendar  for  trial. 

[Ed.  Note.— For  other  cases,  see  Pleading,  Cent  Dig.  |f  549-566;  Dec. 
Dig.  <3=»218.] 

Action  bv  David  O'Connor  against  Thomas  Christopher  and  an- 
other. Deiendants  demurred,  plaintiff  served  an  amended  complaint, 
defendants  noticed  the  case  for  trial  on  demurrer,  and  plaintiff  moves 
to  strike  from  the  calendar.    Motion  granted. 

^s>For  oUier  cases  ■••  same  topic  A  KEY-NUMBBR  in  all  Key-Numbered  Digeeta  ft  Indexes 
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William  J.  Baker,  of  Rochester,  for  plaintiff. 
Knickerbocker  &  Blake,  of  Albion,  for  defendants. 

POUND,  J.  Complaint  joins  two  causes  of  action.  Defendants  de- 
mur on  the  ground  that  causes  of  action  were  improperly  united. 
Plaintiff,  within  20  days  after  the  service  of  the  demurrer,  served  an 
amended  complaint  setting  up  but  one  of  the  two  original  causes  of 
action.  Defendants  noticed  tne  case  for  trial  on  the  demurrer.  Plain- 
tiff maintains  that  the  amended  complaint  superseded  the  demurrer. 
The  causes  of  action  originally  pleaded  each  affected  both  defendants. 
Plaintiff  moves  to  strike  case  from  calendar. 

[  1  ]  That  a  demurrer  may  be  killed  by  the  service  of  an  amended 
pleading  within  section  542  of  the  Code  of  Civil  Procedure,  permit- 
ting amendments  of  course,  and  in  no  other  way,  is  held  in  Neun  v. 
Bacon  Co.,  137  App.  Div.  397,  121  N.  Y.  Supp.  718.  And  the  ques- 
tion arises  whether  the  demurrer  herein  is  killed  by  the  amended  com- 
plaint. The  difficulty  which  arises  where  separate,  distinct  causes  of 
action,  each  against  one  only  of  two  different  defendants,  are  joined, 
is  one  that  from  the  nature  of  things  cannot  be  overcome  by  the  serv- 
ice of  an  amended  complaint.  A  complaint  cannot  be  amended  by 
dropping  a  defendant  and  a  cause  of  action  without  leave  of  court 
The  action  must  be  divided,  and  the  defendants  sued  separately.  After 
demurrer  is  allowed,  this  may  be  permitted  under  section  497  of  the 
Code  of  Civil  Procedure.  Neun  v.  Bacon  Co.,  supra ;  Gottwald  v.  Weil, 
68  Misc.  Rep.  468,  124  N.  Y.  Supp.  333. 

[2]  But  that  difficulty  does  not  iarise  where  the  causes  of  action 
joined  in  the  complaint  are  against  the  same  defendants.  The  demur- 
rer herein  was  therefore  killed  by  the  service  of  the  amended  com- 
plaint. As  the  demurrer  was  improperly  noticed  for  trial,  it  is  stricken 
from  the  calendar. 

The  defendants  may  have  10  days'  additional  time  to  answer  the 
amended  complaint. 

Judgment  accordingly. 


BURT  et  al.  v.  HAKRIS  et  al. 
(Supreme  Court,  Special  Term,  Kings  County.    January  3,  1013.) 

1.  Wills  ^=>hl2 — Pbopebtt  Bequeathed. 

^yhe^e  a  testatrix  bequeathed  the  contents  of  her  safety  deposit  box, 
with  the  exception  of  her  savings  bank  books  which  were  therein,  bonds 
and  mortgages,  kept  in  the  deposit  box  and  itot  otherwise  disposed  of, 
pass,  though  the  testatrix,  after  making  the  will,  withdrew  them  and 
gave  them  directly  to  the  legatee. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent  Dig.  i  1245;  Dec  Dig. 
«3=>572.1 

2.  Wills  ^=»481 — Legacies — Specific  liEOACY. 

A  speclflc  legacy  speaks  as  of  the  time  of  the  will's  execution. 
[Ed.  Note.— For  other  cases,  see  Wills,  Cent  Dig.  fi  1005-1007;   Dec. 
Dig.  <@=>4S1.] 

3.  GOTS  «©=>49— Gifts  Inteb  Vivos— Evidence— Sufficiency. 

Evidence  held  to  show  a  valid  gift  inter  vivos  of  bonds  and  mortgages 
belonging  to  the  testatrix. 

[Ed.  Note.— For  other  cases,  see  Gifts,  Cent  Dig.  U  95-100;   Dec  Dig. 

^=>49.1         ^ 

^s,For  other  cases  see  same  topic  A  KEY-NUMBER  In  all  Key-Numbered  DlgesU  ft  Indexed 
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^  Gifts  ^s^SB—Vauditt — Natubal  Objects  of  Bounty. 

Where  a  testatrix  made  a  religious  society  her  residuary  legatee,  and 
the  society  attacked  a  gift  to  the  testatrlx^s  nearest  relative,  the  fact  of 
the  relationship  should  be  considered  in  determining  the  Talldlty  of  the 
gift 

[Ed.  Note.—* For  other  cases,  see  Gifts,  Cent  Dig.  {  72 ;  Dec.  Dig.  «s»36.] 

5.  Gifts  ®=>49^GirTs  Inter  Vivos — Evidence. 

A  gift  Inter  vivos  may  be  supported  on  the  testimony  of  a  single  wit- 
ness, where  It  is  clear,  convincing,  and  satisfactory. 

[Ed.  Note.— For  other  cases,  see  Gifts,  Cent  Dig.  U  95-100 ;  Dea  Dig. 
<d=>49.] 

Proceeding  by  Warren  S.  Burt  and  another,  as  executors  of  the 
last  will  of  Mary  Gallagher,  deceased,  against  Mary  Ann  Harris  and 
another,  for  construction  of  the  will.    Will  construed. 

Albert  I.  Sire,  of  New  York  City,  for  plaintiffs. 
G.  J.  &  S.  N.  Carr,  of  New  York  City,  for  defendant  Harris. 
Richard  Kelly,  of  New  York  City,  for  defendant  M.  E.  Church 
Home  of  City  of  New  York. 

KAPPER,  J.  [1,  2]  If  the  construction  of  the  will  were  the  only 
question  before  me,  I  should  be  inclined  to  hold  that  the  two  bonds 
and  mortgages  in  suit  constituted  a  specific  legacy  which  passed  to 
Mary  Ann  Harris  under  the  clause  giving  to  her  "the  contents  of  my 
safe  deposit  box  in  the  vaults  of  the  Garfield  Safe  Deposit  Company^ 
at  Twenty-Third  street  and  Sixth  avenue,  in  the  borough  of  Manhat- 
tan, New  York  City,  consisting  of  jewelry,  etc.,  excepting  my  savings 
bank  books  which  are  therein.''  True,  the  testatrix  subsequently  with- 
drew the  bonds  and  mortgages  from  this  box ;  but,  excepting  for  the 
gift  thereof  afterwards  to  the  same  Mary  Ann  Harris,  to  which  refer- 
ence will  be  made  later,  she  made  no  other  disposition  of  these  se- 
curities. The  testimony  seems  to  me  explicit  that  in  directing  tiie 
draftsman  of  her  will  with  regard  to  its  provisions  .the  testatrix  in- 
formed him  that  the  bonds  and  mortgages  were  in  this  safe  deposit 
box,  and  that  when  requested  to  enumerate  them  she  insisted  on  the 
use  of  the  peculiar  phraseology  adopted.  The  phrase  "the  contents 
of  my  safe  deposit  box  *  *  *  consisting  of  jewelry,  etc.,"  is  only 
modified  by  the  specific  exception  of  "my  savings  bank  books  which 
are  therein,"  and  this  exception  is  significant  when  the  whole  contents 
of  the  box  are  considered.  "As  to  specific  legacies,  the  rule  is  well  es- 
tablished that  a  will  speaks  as  of  the  time  of  its  execution."  Matter 
of  Delaney,  133  App.  Div.  409,  413,  117  N.  Y.  Supp.  838. 

[3,  4]  But  whatever  may  have  been  the  intention  of  the  testatrix,  as 
derivable  from  a  reading  of  the  will,  the  evidence,  to  my  mind,  places 
it  beyond  doubt  that  she  not  only  intended  to  give  these  two  bonds  and 
mortgages  to  Mrs.  Harris  (her  cousin),  but  that  she  actually  consum- 
mated that  intention  by  a  valid  gift  inter  vivos.  She  first  took  them 
from  the  safe  deposit  vault  to  her  home.  Then  she  caused  a  letter 
to  be  written  to  Mrs.  Harris,  who  lived  in  Massachusetts,  in  which  she 
requested  her  to  come  to  Brooklyn  to  see  her,  "as  i  *  *  *  want 
to  give  you  some  property  now  that  I  have  willed  you;"   and  when 
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Mrs.  Harris  did  come  the  testatrix  handed  these  securities  to  her,  say- 
ing: 

"Cousin  Mary,  I  am  going  to  give  you  these  as  a  gift.  J  want  you  to  take 
them,  and  I  am  only  too  happy  to  give  them  to  you." 

The  testatrix  was  over  82  years  of  age,  evidently  feeble,  and  with 
undeniably  very  much  impaired  sight.  She  appears  to  have  had  no  kin 
closer  than  Mrs.  Harris,  nor  any  one  whom  she  viewed  with  greater 
affection.  Both  ladies,  when  the  gift  was  made,  appeared  to  have  done 
the  natural  thing ;  "they  both  put  their  arms  around  one  another  and 
cried."  At  the  same  visit  the  testatrix  gave  Mrs.  Harris  $60  in  cash 
to  aid  in  defraying  the  expenditures  which  her  journey  from  Massa- 
chusetts necessitated.  The  residuary  legatee,  "Methodist  Episcopal 
Church  Home  of  the  City  of  New  York,"  is  the  sole  one  to  challenge 
this  gift,  and  in  such  a  contest  the  kinship  of  the  donee  ought  not  to 
be  lost  sight  of.  Such  would  be  the  rule  in  the  case  of  a  will  capable 
of  two  interptetations.    Wood  v.  Mitcham,  92  N.  Y.  375. 

[6]  The  gift  is  made  out  largely  upon  the  testimony  of  Mrs.  Com- 
mondinger.  She  was  not  related  to  the  testatrix,  nor  does  she  appear 
to  me  to  be  in  the  slightest  interested  in  upholding  the  gift.  In  fact, 
such  interest  as  she  has  would  be  the  other  way,  for  she  is  a  claimant 
against  the  estate  for  services  rendered  the  decedent  in  her  lifetime,  and 
to  the  extent  that  Mrs.  Harris  may  prevail  will  the  estate  out  of  which 
Mrs.  Commondinger  expects  to  be  paid  be  lessened.  Mrs.  Common- 
dinger  appears  to  have  been  quite  intimate  with  the  testatrix,  fairly 
familiar  with  her  affairs,  and  to  have  transacted  considerable  business 
for  her,  or  at -least  attended  to  such  transactions.  She  impressed  me 
with  her  truthfulness  and  convinced  me  of  the  honesty  of  her  story. 
Nor  does  the  fact  that  she  was  the  only  one  to  speak  orally  of  this 
gift  militate  against  the  value  of  her  testimony.  I  have  observed  the 
rule  enjoined  upon  me  of  scrutinizing  closely  her  evidence  and  find  it 
to  be  dear,  convincing,  and  satisfactory,  and  where  that  is  the  case 
a  gift  may  be  upheld  upon  the  testimony  of  a  single  witness.  The 
Appellate  Division  (Andrews  v.  Nichols,  116  App.  Div.  645,  101  N. 
Y.  Supp.  977)  have  determined  that  a  gift  may  be  founded  upon  the 
unsupported  evidence  of  even  a  wife,  husband,  or  relative  of  the  donee. 

The  letter  to  which  reference  has  alrady  been  made  is  attacked  by 
the  learned  counsel  for  the  residuary  legatee,  who  suggests  the  possibil- 
ity of  its  being  an  afterthought  to  lx)lster  up  the  claim  of  a  gift  and  its 
consequent  placement  in  an  envelope  unquestionably  mailed  from 
Brooklyn  to  Mrs.  Harris  in  Massachusetts.  The  absolute  want  of 
motive  on  the  part  of  the  witness  to  do  any  such  wicked  act  would  of 
itself  require  me  to  hold  against  such  a  view,  and  in  the  light  of  the 
weight  I  accord  to  this  witness'  testimony,  as  already  stated,  I  cannot 
adopt  the  argument. 

There  will  be  judgment  decreeing  a  gift  by  the  testatrix  in  her  life- 
time of  the  two  bonds  and  mortgages  to  Mary  Ann  Harris,  with  costs 
payable  out  of  estate.  I  will  hear  the  parties,  if  they  wish,  as  to  fur- 
ther costs  and  allowances  upon  the  settlement  of  the  findings. 
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In  re  BURT  et  al. 

In  re  GALLAGHBR'S  WILL. 

(Surrogate's  Court,  Kings  County.     January,  1016.) 

WlLI«     ^s>560--CON8TBUCTXON— BSQtJB8T--GlFT     INTEB     ViVOS— CONTEHTB     OF 

Safe  Dbposit  Box. 

Testatrix  bequeathed  to  her  cousin  the  contents  of  her  safe  deposit  box. 
except  sayings  bank  books  therein  contained.  The  box  contained  a  cer- 
tificate of  deposit  payable  to  testatrix's  order  and  a  lease  of  realty  owned 
by  her,  and  also  two  bonds  and  mortgages  owned  by  her.  The  leased 
premises  were  under  a  subordinate  lease  by  her  to  another,  who  had  an 
option  to  purchase,  and,  on  said  option  being  exercised,  the  executors 
of  testatrix  assigned  the  lease  and  collected  the  rent  accruing  after  her 
death.  After  making  her  will,  testatrix  removed  the  certificate  of  de- 
posit from  the  box  and  surrendered  it  in  exchange  for  another  certificate 
for  a  sum  made  up  of  the  amount  of  the  original  deposit,  with  accrued 
interest  She  also  withdrew  from  the  box  the  bonds  and  mortgages,  and 
consummated  her  Intention  to  give  them  to  her  cousin  by  a  valid  gift  inter 
vivos.  Held,  that  the  proceeds  into  which  the  certificate  of  deposit  and 
lease  were  transmitted  followed  the  gift  to  the  cousin,  and  that  payment 
thereof  to  her  should  be  directed. 

[Ed.  Note.-*For  other  cases,  see  Wills,  Cent  Dig.  f  1242;    Dec  Dig. 

Proceedings  on  the  judicial  settlement  of  the  account  of  Warren  S. 
Burt  and  another,  as  executors  of  the  last  will  and  testament  of  Mary 
Jane  Gallagher,  deceased.    Decreed  according  to  opinion. 

Albert  I.  Sire,  of  New  York  City,  for  executors. 

G.  J.  &  S.  N.  Carr,  of  New  York  City  (John  J.  Crawford,  of  New 
York  City,  of  counsel),  for  legatee  Harris. 

Richard  Kelly,  of  New  York  City  (W.  C.  Beecher,  of  New  York 
City,  of  counsel),  for  residuary  legatee  Methodist  Episcopal  Church 
Home. 

Lemuel  Skidmore,  of  New  York  City,  for  creditor, 

KETCHAM,  S.  It  must  be  determined  in  this  proceeding  whether 
certain  personsil  property  evidenced  by  written  instruments  was  the 
subject  of  the  gift  contained  in  the  following  language  of  the  dece- 
dent's will: 

"First  After  my  lawful  debts  and  funeral  expenses  are  paid,  I  give  and  be- 
queath unto  my  cousin,  Mary  Ann  Harris  Piere  follow  gifts  not  now  in  ques- 
tion], and  also  I  give  her  the  contents  of  my  safe  deposit  box,  in  the  vaults 
of  the  Garfield  Safe  Deposit  Company,  at  Twenty-Third  street  and  Sixth 
avenue,  in  the  borough  of  Manhattan,  New  York  City,  consisting  of  Jewelry, 
etc,  excepting  my  savings  bank  books  which  are  therein." 

It  is  claimed  that  among  the  things  bequeathed  by  the  clause  quoted 
supra  there  were  a  certificate  of  deposit  for  $6,853.60,  payable  to  the 
order  of  the  testatrix,  and  a  lease  of  real  estate,  which  was  owned 
by  the  decedent  at  the  time  of  the  making  of  the  will  and  at  the  time 
of  her  death.  Both  were  in  the  box  mentioned  in  the  will  at  the  time 
when  it  was  made,  and  there  were  then  in  the  same  box  two  bonds 
and  mortgages,  belonging  to  the  testatrix. 

The  premises  affected  by  the  lease  were  under  a  subordinate  lease 
by  the  decedent  to  one  who  had  an  option  to  purchase  the  leasehold. 
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•"  This  option  was  asserted  after  the  death  of  the  decedent,  and 

y  ■ ,  -  ecutors  thereupon  made  assignment  of  the  lease  of  the  dece< 

received  therefor  $12,000.     They  also  collected  $950,  rents 

leased  premises  which  accrued  after  the  decedent's  death.    Af  1 

,*     'J     .  '  ing  her  will,  the  deceased  removed  the  certificate  of  deposit  i 

'      •  .•*      ^  box  and  surrendered  it  to  the  depositary  in  exchange  for  anol 

••     -O  •■  tificate  for  a  sum  which  was  made  up  of  the  amount  of  the 

deposit  and  the  interest  accrued  thereon. 

Zm  The  provision  quoted  supra  from  the  will  has  been  consic 

•  the  Supreme  Court  in  Burt  v.  Harris  (Jan.  3,  1913)  152  N.  ^ 

o  956.    That  was  an  action  brought  by  the  executors  against  the  c 

•  .  '  now  claiming  the  proceeds  of  the  certificate  of  deposit  and  of 

.   .  •*»  and  the  residuary  legatee,  with  respect  to  the  two  bonds  and  m 

which  were  in  the  safe  deposit  box  when  the  will  was  made. 
<:ase  it  appears  that  the  objectant  interposed  the  claim  that  the  < 
o     *•  had  made  a  gift  to  her  of  the  bonds  and  mortgages. 

"  "       '     '  To  the  consideration  of  evidence  tending  to  show  such  gil 

< '  •  ^  essential  to  determine  whether  the  alleged  donor  cherishec 

>^     .  r  time  of  the  supposed  gift  an  intention  previously  manifesto 

'  ^'  queath  the  bonds  and  mortgages  to  the  objectant.    This  deter 

'  involved  the  construction  of  the  will,  and  the  conclusion  of  t 

in  that  respect  is  therefore  a  direct  authority  which  this  court 
,  *  the  right  nor  the  disposition  to  disregard.     In  that  case  Mr 

Kapper  said : 

"If  tbe  construction  of  the  will  were  the  only  question  before  me, 
be  Inclined  to  hold  that  the  two  bonds  and  mortgages  In  suit  cons 
specific  legacy,  which  passed  to  Mary  Ann  Harris  under  the  clause  g 
'the  contents  of  my  safe  deposit  box  In  the  vaults  of  the  Garfield  Safi 
^  Company,  at  Twenty-Third  street  and  Sixth  avenue,  In  the  borough 

hattan,  New  York  City,  consisting  of  Jewelry,  etc.,  excepting  my  savi 
books  which  are  therein.'     True,  the  testatrix  subsequently  wlthc 
bonds  and  mortgages  from  this  box ;   but,  excepting  for  the  gift  then 
•'  '  wards  to  the  same  Mary  Ann  Harris,  to  which  reference  will  be  ma 

she  made  no  other  disposition  of  these  securities.    The  testimony 

•  me  explicit  that  in  directing  the  draftsman  of  her  will  with  regard  t4 
visions  the  testatrix  informed  blm  that  the  bonds  and  mortgages  wei 

•  safe  deposit  box,  and  that  when  requested  to  enumerate  them  she 
o                                      on  the  use  of  the  peculiar  phraseology  adopted.     The  phrase  *the 

^  •.  of  my  safe  deposit  box     ♦     ♦     ♦    consisting  of  Jewelry,'  etc.  Is  only 

by  the  specific  exception  of  *my  savings  bank  books  which  are  ther 

this  exception  is  significant  when  the  whole  contents  of  the  box  ar 

ered.     'As  to  specific  legacies,  the  rule  Is  well  established  that  a  wl 

.'      K  as  of  the  time  of  its  execution.'    Matter  of  Delaney,  133  App.  Dlv. 

,  .     ■  [117  N.  Y.  Supp.  838].     But,  whatever  may  have  been  the  Intentlo 

testatrix,  as  derivable  from,  a  reading  of  the  will,  the  evidence,  to  i 
-    '         .    .  places  It  beyond  doubt  that  she  not  only  intended  to  give  these  tt 

and  mortgages  to  Mrs.  Harris  (her  cousin),  but  that  she  actually  consi 
^  ,.  that  intention  by  a  valid  gift  Inter  vivos." 

All  that  was  thus  decided  applies  to  the  certificate  of  dep 

^i  lease,  since  they  were  in  the  safe  deposit  box  when  the  will  W5 

.   ^  The  result  is  that  the  proceeds  into  which  the  certificate  and  lej 

■•  *   .  transmitted  follow  the  gift  and  must  be  awarded  to  the  objec 

»  The  decree  will  therefore  direct  the  payment  to  her  of  $12 

•  "       ,  ceived  under  the  lease,  and  $7,052.53,  received  under  the  ce 

Decreed  accordingly. 
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GARBOLL  T.  BLUM. 

(Supreme  Conrt,  Appellate  Term,  First  Department    May  6,  1915.) 

liViDXNCE  ^=»432,  484 — Pabol  Evidence — Invaiaditt  of  Instbtjmbnt. 

While  oral  declarations  are  Inadmissible  to  vary  the  terms  of  a  writ- 
ten agreement,  oral  declarations  tending  to  show  want  of  consideration 
or  false  representations  Inducing  Its  execution  are  admissible,  whether 
made  before,  after,  or  at  the  time  of  its  execution. 

[Ed.  Note.^Por  oth^  eases,  see  Bvldenoe,  Cent.  Dig.  M  1981-1969,  2005- 
2020;    Dec  Dig.  «»482,  434.] 

Appeal  from  City  Court  of  New  York,  Trial  Term. 

Action  by  Thomas  B.  Carroll  against  Max  D.  Blum.  From  a  judg- 
ment for  plaintiff,  and  an  order  denying  a  new  trial,  defendant  appeals. 
Reversed  and  remanded. 

Argued  April  term,  1915,  before  GUY,  BITUR,  and  PENDLE- 
TON, JJ. 

Slade  &  Slade,  of  New  York  City  (Benjamin  Slade,  Maxwell  Slade, 
and  David  Slade,  all  of  New  York  City,  of  counsel),  for  appellant. 

H.  J.  Bloomer,  of  New  York  City  (Alex  Davis,  of  New  York  City, 
of  counsel),  for  respondent. 

PENDLETON,  J.  The  action  was  brought  on  a  written  instru- 
ment whereby  it  is  alleged  defendant,  in  substance,  agreed  that  plain- 
tiff should  receive  a  certain  sum  out  of  certain  moneys  when  collected. 
The  answer  alleges  want  of  consideration,  false  representations  in- 
ducing defendant  to  execute  the  alleged  agreement,  a  release,  and  pay- 
ment. Plaintiff  proved  the  execution  of  the  instrument,  and  that  the 
moneys  were  received,  and  rested.  Defendant  then  offered  evidence 
intended  to  establish  the  defenses  pleaded  of  absence  of  considera- 
tion and  false  representations,  all  of  which  was  excluded. 

The  evidence  sought  to  be  introduced  was  evidently  oral  declara- 
tions by  plaintiff.  They  were  excluded,  apparently,  on  the  theory 
that  defendant  sought  thereby  to  vary  the  terms  of  the  written  instru- 
ment. While  oral  declarations  are  not  admissible  to  vary  the  terms  of 
a  written  agreement,  evidence  tending  to  show  absence  of  considera- 
tion, or  false  representations  inducing  its  execution,  is  admissible,  not 
to  vary  its  terms,  but  to  show  there  never  was  a  valid  agreement ;  and 
such  evidence  is  none  the  less  admissible  because  it  may  consist  of  oral 
declarations  before,  or  at  the  time  of,  its  execution,  if  otherwise  com- 
petent. Subsequent  declarations  of  a  party,  when  they  constitute  ad- 
.missions,  are  admissible  under  the  same  rule. 

Without  discussing  in  detail  all  the  numerous  rulings  and  excep- 
tions in  the  record,  suffice  it  to  say  that,  under  the  foregoing  well-set- 
tled rules,  error  was  committed  by  the  learned  trial  court  in  some  of 
its  rulings,  which  necessitates  a  reversal  of  the  judgment  and  the  grant- 
ing of  a  new  trial.  In  view  of  the  above,  it  is  unnecessary  to  discuss 
other  questions  referred  to  in  the  briefs. 

Judgment  reversed,  and  new  trial  ordered,  with  costs  to  appellant 
to  abide  the  event.    All  concur. 

^s^For  other  caBdt  see  same  topic  A  KEY-NUMBER  in  all  Key-Numbered  Digests  ft  Indexes 
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LB  VINE  et  al.  V.  ORBNTLIOH  et  al. 
(Supreme  Court,  Appellate  Term,  First  Department    May  6,  1915.) 

Appeal  and  Error  ^=>1058 — Review — Harmless  Error — Evidence. 

Where  the  matter  sought  to  be  shown  has  been  otherwise  brought  be- 
fore the  jury,  exclusion  of  direct  evidence  thereof  is  harmless  error. 

[Ed.  Note. — For  other  cases,  see  Appeal  and  Error,  Cent.  Dig.  i  4195, 
4200-4204,  4206;  Dec.  Dig.  <©=>1058.] 

Appeal  from  City  Court  of  New  York,  Trial  Term. 

Action  by  Harry  Levine  and  others,  a  copartnership  as  Levine,  Kal- 
ikow  &  Co.,  against  Harry  Orentlich  and  Morris  Danzig,  a  copartner- 
ship as  H.  Orentlich  &  Co.  From  a  judgment  for  plaintiffs,  and  an 
order  denying  motion  for  nev^r  trial,  defendant  Danzig  appeals.  Af- 
firmed. 

Argued  April  term,  1915,  before  GUY.  BIJUR,  and  PENDLE- 
TON, JJ. 

Maurice  L.  Shaine,  of  New  York  City  (Abraham  P.  Wilkes,  of  New 
York  City,  of  counsel),  for  appellant. 

Ruskay  &  Ruskay,  of  New  York  City  (Louis  B.  Williams,  of  New 
York  City,  of  counsel),  for  respondents. 

PER  CURIAM.  It  is  quite  clear  that  error  was  committed  by  the 
learned  trial  judge  in  the  exclusion  of  evidence  in  four  instances.  We 
are  of  opinion,  however,  that  the  errors  were  not  sufficiently  serious, 
under  the  circumstances,  to  have  been  prejudicial  to  appellant  before 
the  jury  to  such  extent  as  to  warrant  a  reversal. 

Thus  two  witnesses  claimed  to  have  had  an  interview  with  appel- 
lant at  which  he  made  certain  admissions.  Defendant's  bookkeeper 
testified  that  he  met  the  two  witnesses  on  the  occasion  of  their  admit- 
tedly sole  visit,  and  that  appellant  was  not  present.  Although  he  should 
have  been  permitted  to  strengthen  his  testimony  by  detailing  the  pur- 
pose and  circumstances  of  the  witnesses'  call,  his  testimony  as  to  ap- 
pellant's absence  covered  the  substantial  point  at  issue.  Similarly,  al- 
though evidence  was  offered  on  behalf  of  plaintiffs  tending  to  establish 
an  implied  admission  by  appellant  of  his  partnership  with  the  other 
defendant,  appellant  was  not  permitted  to  disprove  this  implication 
as  fully  as  he  desired,  by  showing  what  his  actual  relations  with  de- 
fendant were.  Nevertheless,  though  testimony  aimed  directly  at  that 
point  was  excluded,  the  record  is  full  of  evidence  showing  what  ap- 
pellant claimed  his  relationship  to  be  and  his  purpose  in  assisting  the 
other  defendant  financially.  In  quite  the  same  way,  although  one  of 
the  plaintiffs  and  one  of  their  witnesses  were  confronted  with  docu-* 
ments  which  contradicted  their  testimony,  the  learned  judge  below  re- 
fused to  admit  the  documents  in  evidence.  But  the  witnesses  admitted 
the  contradiction  based  upon  the  papers  which  were  shown  to  them  in 
the  presence  of  the  jury. 

Thus  in  all  the  instances  the  testimony  excluded  directly  was  either 
indirectly  or  in  some  other  form  fully  laid  before  the  jury,  and  the  er- 
ror involved  in  its  exclusion  substantially  cured. 

Judgment  affirmed,  with  costs. 
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MAUBO  T.  AliVWO  et  al. 

(Supreme  Gonrt,  Appellate  Term,  First  Department    May  5,  1915.) 

1.  Landlobd  and  Tenant  ^s»184  —  Deposits  as  Secubitt  —  Rights  or 
Gbanteb. 

Where  a  leasee  made  a  deposit  with  the  lessor  for  the  faithful  perform- 
ance of  the  lease,  to  be  returned  at  the  expiration  of  the  term,  the  les- 
sor's  obligation  to  return  the  deposit  did  not  run  with  the  land,  and  a 
grantee  of  the  land  subject  to  the  lease  could  not  he  held  liable  for  its 
retam. 

[Ed.  Note.— For  other  cases,  see  landlord  and  Tenant,  C^nt  Dig.  If 
743-730;   Dec.  Dig.  <^»184.1 

%  Lanplobd  and  Tenant  ^=^184  —  Deposits  as  Secubitt  —  Rights  of 
Gbantex. 

The  covenant  to  return  the  deposit  being  personal  the  grantee  could 
not  compel  the  lessor  to  pay  over  the  deposit  to  him. 

[Bd.  Note.— For  other  cases,  see  Landlord  and  Tenant,  Cent.  Dig.  §§  74»- 
750;   Dec.  Dig.  <8=»184.] 

8.  Landlord  and  Tenant  ^=s>184  —  Deposits  as  Secubitt  —  Riohts  of 
Gbantbb. 

Where  a  lessor,'  with  whom  the  lessee  had  made  a  deposit  to  secure 
performance  of  a  lease  and  to  be  returned  at  the  expiration  of  the  term, 
conreyed  the  land  subject  to  the  lease,  though  the  grantee  was  not  en- 
titled  to  possession  of  the  deposit,  and  though  the  lessor  had  parted  with 
all  the  benefits  of  the  lease,  the  lessee  was  not  entitled  to  the  return  of 
the  deposit,  the  term  not  having  expired,  since  the  grantee  was  entitled 
to  the  benefit  of  the  security  so  far  as  the  circumstances  would  permit, 
and  the  lessor  and  his  grantee,  acting  together,  were  still  in  a  position 
to  obtain  a  benefit  from  tiie  deposit,  as  the  grantee  might' assign  his  claim 
for  any  breach  by  the  lessee  to  the  lessor,  thus  enabling  him  to  counter- 
claim therefor  in  a  suit  to  recover  the  deposit. 

[Ed.  Note. — For  other  cases,  see  liandlord  and  Tenant,  Cent  Dig.  |i 
743-750;    Dec.  Dig.  <©=»184.] 

4.  Landlord  and  Tenant  ^=»1S4  —  Deposits  as  Secubitt  —  Rights  of 
Gbantee. 

Where  a  lessee  made  a  deposit  with  the  lessor,  to  secure  the  perform- 
ance of  the  lease  and  to  be  retnmed  at  the  expiration  of  the  term,  one 
to  whom  the  lessor  conveyed  subject  to  the  lease  was  entitled  to  the 
benefit  of  the  security  so  far  as  the  circumstances  would  permit. 

[Ed.  Note. — For  other  cases,  see  Landlord  and  Tenant,  Cent  Dig.  §§ 
743-760 ;   Dec.  Dig.  <e=»184.] 

Appeal  from  City  Court  of  New  York,  Trial  Term. 

Action  by  Nicola  Mauro  against  Pietro  Alvino  and  another,  as  ex-  • 
ecutora  and  trustees  under  the  will  of  Rocco  M.  Marasco,  deceased. 
From  a  judgment  in  favor  of  defendants,  dismissing  plaintiff's  com- 
plaint, plaintiif  appeals.    Affirmed. 

Argued  March  term,  1915,  before  LEHMAN,  HENDRICK,  and 
COHALAN,  JJ. 

Alderman  &  Alderman  (Israel  J.  P.  Alderman  and  Abraham  Fine- 
lite,  of  New  York  City,  of  counsel),  for  appellant. 
Andrew  S.  Fraser,  of  New  York  City,  for  respondents. 

LEHMAN,  J.    The  defendants'  testator  made  a  lease  to  the  plain- 
tiff.   The  plaintiff  deposited  the  sum  of  $500  with  the  testator  for  the 

^=»For  other  cases  aee  same  topic  &  KET-NUMBEB  In  all  Key-Numbered  Dlves^B  &  Indexes 
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faithful  performance  of  the  lease,  to  be  '^returned  at  the  expiration  of 
the  term  of  this  lease''  The  defendants  subsequently  transferred  the 
premises  to  a  third  party  subject  to  the  lease.  The  plaintiff  thereupon 
brought  this  action  for  the  return  of  the  deposit,  although  the  term  of 
the  lease  has  not  yet  expired. 

[1-4]  The  obligation  to  return  the  deposit  does  not  run  with  the 
land ;  consequently  the  grantee  of  the  land  subject  to  the  lease  cannot 
be  held  liable  for  its  return.  Fallert  Brewing  Co.  v.  Blass,  119  App. 
Kv.  53,  103  N.  Y.  Supp.  865.  The  defendants  are  therefore  the 
proper  parties  to  this  action.  Inasmuch  as  the  defendants'  covenant 
to  return  the  deposit  is  personal,  the  grantee  of  the  land  could  cer- 
tainly not  compel  him  to  pay  over  the  deposit  to  him.  On  the  other 
hand,  the  deposit  is  only  security  for  the  due  performance  of  the  cove- 
nants of  the  lease  by  the  plaintiff.  All  of  these  covenants  do  run  with 
the  land,  and  consequently  if,  after  the  expiration  of  the  lease  the  plain- 
tiff should  sue  the  defendants,  the  defendants  could  not  counterclaim 
in  their  own  right  for  such  breach  because  by  their  assigmnent  of  the 
land  the  benefit  of  these  covenants  has  been  transferred.  See  Knutsen 
V.  Cinque,  113  App.  Div.  677,  99  N.  Y.  Supp.  911 ;  Chaplin  on  Land- 
lord and  Tenant,  §  338.  In  other  words,  the  original  landlord,  by  his 
assignment  of  the  reversion  without  reserving  Uie  rents,  has  parted 
with  all  the  benefits  of  the  lease,  though  he  remains  under  the  obliga- 
tion to  repay  the  deposit,  for  this  is  a  collateral  covenant. 

It  does  not,  in  my  opinion,  however,  follow  that  at  the  present  time 
he  must  return  the  deposit.  While  the  privity  of  estate  between  the 
tenant  and  himself  has  ceased,  the  privity  .of  contract  still  exists.  The 
term  of  the  lease  has  not  expired,  and  the  lease  is  in  full  existence,  yet 
by  the  terms  of  the  lease  he  has  agreed  to  return  the  deposit  only  at 
the  expiration  of  the  lease,  and  that  time  has  not  yet  arrived.  All  the 
cases  cited  show  that,  at  the  time  when  a  recovery  of  such  a  deposit 
could  be  had,  the  lease  itself  was  at  an  end  by  its  own  limitation,  by 
summary  proceedings,  or  by  breach  of  the  covenant  of  quiet  enjoyment 
Moreover,  while  the  grantee  cannot  claim  the  deposit,  because  he  is 
not  under  any  obligation  to  return  it,  yet  the  tenant  has  expressly 
agreed  that  this  deposit  shall  be  held  as  security  for  the  lease.  The 
benefit  of  a  covenant  of  a  surety  for  the  rent  does  run  with  the  land. 
Allen  V.  Culver,  3  Denio,  284;  Waterbury  v.  Graham,  6  N.  Y.  Super. 
Ct.  215.  The  grantee  who  takes  subject  to  a  lease  should  also  on  prin- 
ciple obtain  the  benefit  of  security  deposited  for  the  due  performance 
of  the  lease.  While  he  cannot  compel  his  grantor  to  transfer  the  de- 
posit to  him,  because  the  grantor  is  bound  by  his  covenant  with  the 
lessee  personally  to  return  it  to  him  at  the  expiration  of  the  lease,  yet 
so  far  as  the  circumstances  permit  he  should  receive  the  benefit  x>i 
this  security.  If  his  grantor  is  permitted  to  hold  the  security  exactly 
as  the  parties  have  themselves  provided,  then  upon  the  expiration  of 
the  lease,  while  the  grantor  could  not  counterclaim  in  his  own  right 
for  any  damages  which  may  have  accrued  by  reason  of  any  breach  on 
the  part  of  the  tenants,  yet  the  grantee  in  whom  such  right  of  action 
rests  could  assign  his  chose  in  action  to  his  grantor,  and  the  grantor 
could  by  virtue  of  such  assignment  set  up  the  counterclaim.    In  other 
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words,  not  only  has  the  time  not  yet  arrived  at  which  the  landlord 
agreed  to  return  the  deposit,  but  the  landlord  and  his  grantee,  acting 
together,  are  still  in  a  position  to  obtain  a  benefit  from  holding  the  de- 
posit in  accordance  with  the  terms  upon  which  it  was  made. 
Judgment  should  be  affirmed,  with  costs.    All  concur. 


PAKAS  ▼.  BAWLD. 

(Supreme  Court,  Appellate  Term,  First  Department    May  5,  1915«) 

Landlobd  and  Tenant  ^s»103 — ^Duties  of  Landloed — ^Hsatxno  of  Prem- 
ises. 

A  landlord  is  bound  to  keep  the  several  apartments  of  a  building  prop- 
erly heated  and  habitable,  and  upon  bis  failure  the  tenant  may  vacate. 

[Ed.  Note.— For  other  cases,  see  Landlord  and  Tenant,  Cent.  Dig.  |§ 
821-327,  337-^42 ;    Dec.  Dig.  «=5>103.1 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Fifth  Dis- 
trict. 

Action  by  Solomon  L.  Pakas  against  Francis  Perit  Rawle.  From  a 
judgment  for  plaintiff,  defendant  appeals.  Reversed,  and  complaint 
dismissed. 

Argued  March  term,  1915,  before  LEHMAN,  HENDRICK,  and 
COHALAN,  JJ. 

Campbell,  Moore  &  Amerman,  of  New  York  City  (Henry  Amerman, 
of  New  York  City,  of  counsel),  for  appellant. 

Arthur  O.  Ernst,  of  New  York  City  (Samuel  R.  Wachtell,  of  New 
York  City,  of  counsel),  for  respondent. 

HENDRICK,  J.  Plaintiff  sued  the  defendant  for  rent  of  an  apart- 
ment for  the  month  of  March,  1914,  in  premises  situate  on  Riverside 
Drive  and  169th  street.  Defendant  moved  out  in  February,  claiming 
that  he  had  been  evicted  because  his  apartment  was  not  properly  heated. 

The  apartment  was  leased  for  one  year,  and  the  evidence  shows  that 
a  number  of  complaints  about  the  temperature  were  made  to  the  plain- 
tiff and  his  superintiendent,  commencing  in  November  and  December, 
and  in  particular  regarding  windows;  it  being  claimed  that  the  con- 
struction of  the  win(k)ws  permitted  the  cold  air  to  sweep  into  the  apart- 
ment. Promises  to  repair  the  windows  and  install  two  radiators  were 
admittedly  made  by  the  landlord  and  his  superintendent.  The  evi- 
dence is  clear  that  the  apartment  was  not  habitaWe  during  many  days 
in  January  and  February-,  as  shown  by  a  record  kept  by  the  defendant. 
After  a  visit  to  the  apartment  by  the  landlord,  he  claims  to  have  in- 
structed the  superintendent  to  provide  an  electric  stove  and  a  gas  ap- 
pliance to  furnish  heat,  in  addition  to  that  furnished  by  the  radiators, 
which  appliances  and  electric  stove  were  never  supplied.  The  land- 
lord's promise  to  install  a  new  radiator  was  not  kept  until  February 
21st,  a  day  or  more  after  the  defendant  made  his  arrangements  to  move 
and  had  dismantled  his  apartment  preparatory  to  moving.  The  de- 
fendant vacated  the  premises  on  February  24th. 

^S3>For  other  caeef  tee  sanM  topic  A  KET-NUMBiSR  In  all  Ke7-Numbered  D4^e^»  *  In4«xw 
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A  landlord  is  bound  to  keep  the  several  apartments  of  a  I 
properly  heated,  warm,  and  habitable,  and  upon  his  failure  t< 
the  tenant  may,  without  liability,  vacate.  The  evidence  clearl] 
lishes  the  defendant's  counterclaim  and  defense. 

Judgment  reversed,  with  costs,  and  complaint  dismissed,  wit 
All  concur. 


BUMP  ▼.  HANIGAN. 

^  (Supreme  Court,  Appellate  Term,  First  Department    May  5»  1( 

4  1.  Appeal  and  Ebrob  ^=»1149 — Modification — ^AiflCNDMENT  or  Dsra 

In  replevin,  the  failure  of  a  verdict  for  plaintiff  for  the  posse 
the  property  to  include  the  value  of  the  property  was  not  error, 
at  most  an  iri-egularity,  which  might  be  corrected  on  appeal  w^ 
^      •    *  reversal. 

[Ed.  Note. — For  other  cases,  see  Appeal  and  Brror,  Cent.  Dig. 
4496;   Dec.  Dig.  <&s»1149.] 
y     ^  •*  2.  Stipulations  <d=>13 — Concessions  on  Trial — Stbikino  Out. 

In  replevin,  a  concession  by  defendant's  attcnmey  as  to  the  valu 
proiicrty  was  not  effected  by  the  trial  justice's  ruling  to  strike 

*  concessions  upon  his  own  motion,  and  not  at  the  request  of  el 
toruey. 

[Ed.  Note.~-For  other  cases,  see  Stipulations,  Cent.  Dig.  ff  67-7 
Dig.  <©=>13.1 

^  Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Thi 

trict. 

Action  by  Teresa  M.  Bump  against  Marie  Hanigan.    From 
ment  rendered  in  favor  of  plaintiff  after  a  trial  before  the  courl 
jury,  defendant  appeals.     Modified  and  affirmed. 

Argued  March  terra,  1915,  before  LEHMAN,  HENDRIC 
COHALAN,  JJ. 

Warren  McConihe,  of  New  York  City,  for  appellant. 

Clarence  W.  Donovan,  of  New  York  City  (Charles  R.  Cou 
'  V  New  York  City,  of  counsel),  for  respondent. 

HENDRICK,  J.     The  action  is  in  replevin  to  recover  poj 
of  a  piano  player.    PlaintiflF  testified  that  she  purchased  the  p 
*'  question  and  that  she  loaned  it  to  her  brother  to  use  during 

sence  abroad.    Her  brother  testified  that  he  moved  the  piano 

*  with  his  furniture  and  other  effects,  to  the  hotel  of  the  def 
where  he  took  up  his  residence ;  that  the  piano  player  belonged 
sister,  but  that  he  had  the  use  of  it  during  her  absence.  It  w 
ceded  that  the  value  of  the  piano  player  was  $250. 

[1]  When  plaintiff's  brother  moved  from  the  premises  coi 

•'    *  by  the  defendant,  he  was  permitted  to  remove  his  personal  bel 

••*  and  furniture;    but  defendant  refused  to  allow  him  to  rexm 

f         *  piano  player,  claiming  it  as  a  gift  from  plaintiff's  brother.    De 

claimed  that  plaintiff's  brother  received  the  piano  player  as  a  gi 
'  '        ••      ^  his  sister,  and  therefore  had  title  to  make  of  it  a  gift  to  her.    T 

found  for  plaintiff,  "that  she  have  possession  of  the  piano. 

'or  other  oases  see  same  topic  A  KEY-NUMBBR  In  all  Key-Numbered  Digests  i 
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failure  to  include  'the  value  of  the  piano  player  in  the  formal  verdict 
is  not  error,  but  at  most  an  irregularity,  which  may  be  corrected  here 
without  a  reversal  of  the  judgment.  Scherl  v.  Flam,  136  App.  Div. 
753,  121  N.  Y.  Supp.  522. 

[2]  There  was  sufficient  evidence  of  a  demand  for  the  return  of  the 
piano  player.  The  concession  by  defendant's  attorney  of  the  value 
was  not  affected  by  the  trial  justice's  ruling  to  strike  out  all  concessions 
upon  his  own  motion,  and  not  at  the  request  of  either  attorney.  De- 
fendant by  her  own  admission  abandoned  her  claim  of  a  hotel  keeper's 
lien. 

Judgment  should  be  modified,  by  amending  the  judgment  that  plain- 
tiflF  have  possession  of  the  chattel,  or,  in  case  delivery  cannot  be  had, 
judgment  for  $250,  with  costs,  and,  as  modified,  affirmed,  with  costs. 
All  concur. 


CALLAHAN  ESTATE  v.  INTERBOKOUGH  RAPID  TRANSIT  CO.  et  al. 
(Supreme  Court,  Special  Term,  New  York  County.    April  10,  1915.) 

1.  Street  Railboads  ^=:»34 — Reconstbuction  and  RELoCATioif  of  Elevated 

Structure — Noncompliance  with  OBDEBa  of  Public  Sebvice  Commis- 
sion— Restraint  by  IxjuwcrrioN. 

Where  defendant  street  railway,  owner  of  an  elevated  structure,  se- 
cured a  certificate  from  the  PubUc  Service  Commission  authorizing  it  to 
reconstruct  and  relocate  such  structure,  with  certain  directions  regarding 
the  placing  of  columns,  the  doing  of  the  work  in  violation  of  such.cer- 
tlfloates  will  be  ^ijoined  at  the  Instance  of  an  abutting  property  owner; 
for,  although  the  courts  wiU  not  interfere  with  public  improvements  on 
any  slight  consideration,  yet,  when  a  corporation  seeks  to  act  under  cer- 
tain power  granted  to  it,  it  must  strictly  follow  the  authority  given,  while 
the  fact  that  it  was  physically  Impossible  for  the  defendants  to  follow 
the  directions  of  the  Commission  regarding  the  placing  of  columns  was 
no  defense,  although  such  Commission  undoubtedly  had  power  to  modify 
its  direction  to  oonfonu  with  conditioius. 

[Ed.  Note. — For  other  cases,  see  Street  Railroads,  Cent  Dig.  |§  87-90; 
Dec.  Dig,  «=»34.] 

2.  Street  Railroads  ^=»34 — Reconstbuotion  and  Relocation  of  Elevated 

Structure — Noncompliance  with  Orders  of  Public  Service  Commis- 
sion. 

Where  the  prolonged  negotiations  between  the  parties  were  to  avoid 
litigation,  delay  thereby  caused  could  not  establish  the  defense  of  laches. 

[£d.  Note.— For  other  cases,  see  Street  Railroads,  Cent.  Dig.  8{  87-90; 
Dec.  Dig.  «=»34.1 

Action  by  the  Callahan  Estate  against  the  Interborough  Rapid  Trans- 
it Company  and  the  Manhattan  Railway  Company.  On  motion  to  con- 
tinue injunction  pendente  lite.    Granted. 

Martin,  Fraser  &  Speir,  of  New  York  City  (John  J.  O'Connor,  of 
New  York  City,  of  counsel),  ior  plaintiff. 

James  L.  Quackenbush,  of  New  York  City  (J.  Osgood  Nichols,  of 
New  York  City,  of  counsel)^  for  defendants. 

NEWBURGER,  J.  Plaintiff  seeks  to  restrain  the  defendants  from 
relocating  or  reconstructing  the  columns  supporting  the  el^va^^^  struc- 

^s»Tar  eUier  casM  im  same  topic  A  KBT<NUMBBR  in  all  Key-Numbered^^"'^^&^^^®**" 
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ture  along  the  Bowery  on  the  sidewalks  of  the  blocks  on  which  plain- 
tiff's property  fronts.  Plaintiff  is  the  owner  of  certain  Isuids  and  build- 
ings thereon  situated  on  the  west  side  of  the  Bowery,  in  this  borough, 
about  77  feet  4  inches  north  of  Grand  street,  being  about  53  feet  3 
inches  front,  and  known  by  the  street  numbers  138,  140,  and  142  Bow- 
ery, and  also  the  property  on  the  east  side  of  the  Bowery,  62  feet  north 
of  Broome  street,  about  36  feet  6  inches  front,  and  known  by  the  street 
numbers  157^^  and  159  Bowery.  The  defendant  Manhattan  Railway 
Company  is  the  owner  of  an  elevated  railway  along  the  Bowery  in 
front  of  the  property  owned  by  the  plaintiff,  which  it  leased  on  or  about 
April  1,  1903,  to  the  defendant  Interborough  Rapid  Transit  Company, 
which  now  operates  said  railway.  On  March  17,  1913,  the  Public 
Service  Commission  of  the  State  of  New  York  for  the  First  District 
submitted  to  the  board  of  estimate  and  apportionment  of  the  city  of 
New  York  a  proposed  certificate  authorizing  the  defendant  Manhattan 
Railway  Company  to  reconstruct  and  relocate  the  elevated  railway  and 
elevated  structure  on  said  Bowery  from  a  point  210  feet  south  of  the 
southerly  line  of  Canal  street  northward  to  Sixth  street,  part  of  which 
elevated  railway  and  structure  is  in  front  of  plaintiff's  property.  On 
March  18,  1913,  the  board  of  estimate  and  apportionment  approved 
the  proposed  certificate  and  consented  to  the  construction  in  accord- 
ance with  the  terms  thereof.  On  the  19th  day  of  March,  1913,  the  Pu1>- 
lic  Service  Commission  issued  to  the  defendant  Manhattan  Railway 
Company  a  certificate,  and  on  the  same  date  the  said  Manhattan  Rail- 
way Company  accepted  the  same  and  all  the  terms,  conditions,  and  re- 
quirements thereof.  The  said  certificate,  among  other  things,  pro- 
vided : 

''Upon  the  Bowery  between  Chatham  square  and  a  point  two  hundred  and 
ten  (210)  feet  southerly  of  the  southerly  Une  of  Canal  street,  the  additional 
tracks  shall  be  located  near  the  middle  of  the  street  and  shall  be  constrocted 
upon  longitudinal  girders  supported  by  cross  girders  resting  upcm  the  exist- 
ing columns,  strengthened  as  may  be  necessary  or  on  new  columns  located 
on  the  sidewalk,  so  that  the  distance  from  their  faces  to  the  curb  lines  shall 
be  the  same  as  with  existing  columns,  and  no  additional  columns  shall  be 
there  placed  within  the  roadway  of  the  Bowery  between  the  existing  curb 
lines.  From  said  point  two  hundred  and  ten  (210)  feet  southerly  of  the  south- 
erly line  of  Canal  street  northward  upon  the  Bowery  to  Sixth  street  the  ex- 
isting elevated  stnicture  may  be  relocated  and  reconstructed,  provided  the 
supporting  columns  as  relocated  and  reconstructed  shall  be  so  placed  that  the 
center  line  of  all  columns  placed  between  the  curb  lines  shall  be  at  a  distance 
of  not  less  than  fourteen  (14)  feet  from  the  curb  line  and  not  less  than  seven 
(7)  feet  from  the  centers  of  any  surface  street  railway  tracks." 

The  railway  company  then  proceeded  to  obtain  the  necessary  con- 
sents from  the  property  owners  along  the  line,  and,  not  having  ob- 
tained a  sufficient  niunber,  applied  to  the  Appellate  Division  in  this  de- 
partment for  the  appointment  of  three  commissioners  as  prescribed 
by  the  Rapid  Transit  Act  (Laws  1909,  c.  498).  The  commissioners 
were  appointed,  and  on  the  10th  day  of  February,  1914,  filed  their  re- 
port that  the  said  railway  should  be  constructed  and  operated  as  deter- 
mined by  the  certificate  of  the  Public  Service  Commission  of  March 
19,  1913.  On  the  27th  day  of  February,  1914,  the  report  of  the  com- 
missioners was  confirmed  by  the  Appellate  Division.    Certain  plans 
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have  been  filed  by  the  railway  company  with  the  Public  Service  Com- 
mission, which  show  that  certain  of  the  columns  supporting  the  ele- 
vated structure  are  to  be  placed  in  the  street,  while  piUars  in  front  of 
plaintiff's  property  are  to  be  located  on  the  sidewalks.  No  order  has 
been  entered  by  the  Public  Service  Commission  changing  or  altering 
or  modifying  the  original  certificate  issued  by  them  on  the  19th  day  of 
March,  1913,  and  it  is  apparent  that  the  plans  sought  to  be  carried  out 
by  the  railway  company  are  not  in  compliance  with  such  certificate. 

[1,2]  The  contention  of  the  defenaants  that  the  plaintifiF  has  been 
guilty  of  laches  is  untenable.  A  reading  of  the  affidavits  submitted  dis- 
closes that  whatever  negotiations  or  conferences  may  have  been  had 
between  the  parties  were  for  the  purpose  of  avoiding  litigation.  The 
lapse  of  time  between  the  starting  of  the  work  and  the  present  is  not  so 
great  as  would  warrant  this  court  in  depriving  the  plaintiff  of  any  rem- 
edy it  may  have.  While  it  has  been  repeatedly  held  in  this  state  that 
the  courts  will  not  interfere  in  public  improvements  on  any  slight  con- 
sideration, yet  it  has  also  been  held  that,  when  a  corporation  seeks  to 
act  under  certain  power  granted  to  it,  it  must  comply  with  the  author- 
ity thus  given  to  it.  See  Railroad  Co.  v.  Davis,  43  N.  Y.  137;  Gray  v. 
York  State  Telephone  Co.,  92  App.  Div.  89,  86  N.  Y.  Supp.  771 ;  Eels 
V.  American  Telephone  Co.,  143  N.  Y.  133,  38  N.  E.  202,  25  L.  R.  A. 
640;  In  re  City  of  Buffalo,  78  N.  Y.  362;  Matter  of  Marsh.  71  N.  Y. 
315;  Village  of  Canandaigua  v.  Benedict,  8  App.  Div.  475,  40  N.  Y. 
Supp.  707;  Knox  v.  Met.  El.  R'y,  58  Hun,  517,  12  N.  Y.  Supp.  848. 
As  was  said  by  Mr.  Justice  Bronson  in  Sharpe  v.  Speir,  4  Hill,  83,  a 
corporation  must  show  a  grant  either  in  terms  or  by  necessary  implica- 
tion for  all  the  powers  which  it  attempts  to  exercise.  See,  also,  Dyck- 
man  v.  Mayor,  5  N.  Y.  439. 

The  contention  on  the  part  of  the  defendants  that  it  is  impossible  to 
comply  with  the  requirements  of  the  certificate  issued  by  the  Public 
Service  Commission,  by  reason  of  the  fact  that  the  space  between  the 
curb  and  the  railroad  track  jwrould  not  leave  seven  feet  a&  required  by 
the  certificate,  is  a  matter  that  might  appeal  to  the  said  Public  Service 
Commission,  and  they  undoubtedly  would  have  power  to  modify  their 
certificate,  but  such  objection  is  not  available  in  this  proceeding.  The 
court  is  concerned  not  with  the  question  whether  the  defendant  rail- 
way corporation  can  comply  with  the  certificate,  but  is  as  to  what  is 
the  power  of  such  corporation  under  the  certificate  issued  to  it  It  is 
apparent,  therefore,  to  me  that  the  act  of  the  defendant  Manhattan 
Railway  Company  in  reconstructing  the  columns  on  the  sidewalk  in 
front  of  the  premises  of  the  plaintiff  is  in  clear  violation  of  the  author- 
ity granted  to  the  railway  corporation,  and  the  motion  to  continue  the 
injunction  pendente  lite  must  be  granted. 

Settle  order  on  notice. 
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-  HERRELL  y.  MERRELL.    (No.  7268.) 

(Supreme  Court,  Appellate  Division,  First  Department    Aivrll  30, 

DiVORCB  ^=>203 — ALIMONT— iNBUFnCIENT  COMPI«AIlfT. 

An  order  for  the  payment  of  alimony  and  counsel  fees  will  be 
where  there  is  no  fact  alleged  which  shows  the  husband  to  bi 
guilty  of  the  offense  charged,  or  that  the  plaintiff  can  saccee< 
trial. 
m  [Ed.  Note.— For  other  caseSk  see  DiTorce.  Cent  Di^.  H  C04r-E 

Dec.  Dig.  «=s>20a.] 

Appeal  from  Special  Term,  New  York  County. 

Action  by  Isabelle  R.  Merrell  against  James  E.  Merrell.  I 
order  allowing  alimony  and  counsel  fees,  defendant  appeals.  R< 
and  motion  denied. 

Argued  before  INGRAHAM,  P.  J.,  and  CLARKE,  SCOTT, 
LING,  and  HOTCHKISS,  JJ. 

c  ,  •  ^  Henry  C.  Neuwirth,  of  New  York  City,  for  appellant 

Mayer  L.  Halff,  of  New  York  City,  for  respondent. 

PER  CURIAM.  There  is  no  fact  alleged  which  in  the  i 
degree  tends  to  show  that  the  defendant  has  been  guilty  of 
fense  charged,  or  that  the  plaintiff  can  succeed  on  the  trial. 

The  order  appealed  from  is  therefore  reversed,  and  the  mo 
nied. 


u 


r 


-    -  r.     - 


AMEZAGA  ▼.  FERNANDEZ  et  al.    (No.  7263.) 

(Supreme  Court,  Appellate  Division,  First  Department    April  30, 

Pleading  ^=>238 — Amendment — Complaint — Showing. 

An  order  granting  leave  to  serve  an  amended  complaint  wil 
versed,  where  plaintiff  filed  no  affidavit  showing  why  he  failed  1 
the  matter  in  his  original  complaint,  and  his  grounds  for  helie 
new  allegations,  and  did  not  show  any  excuse  for  failure  to  file 
davit 

[Ed.  Note.— For  other  cases,  see  Pleading,  Cent  Dig.  {{  602,  ( 
Dec.  Dig.  <&=»238.] 

Appeal  from  Special  Term,  New  York  County. 

Action  by  Jose  M.  Amezaga  again&t  Celestine  Fernandez  and 
From  an  order  granting  a  motion  for  leave  to  serve  an  amend< 
plaint,  the  defendants  appeal.    Reversed,  and  motion  denied. 

Argued  before  INGRAHAM,  P.  J.,  and  CLARKE,  SCOTT, 
LING,  and  HOTCHKISS,  JJ. 

Burt  D.  Whedon,  of  New  York  City,  for  appellants. 
William  E.  Collins,  of  New  York  City,  for  respondent 

PER  CURIAM.  The  order  appealed  from  is  reversed,  w 
costs  and  disbursements,  and  the  motion  denied,  with  $10  cost 
the  ground  that  there  is  no  affidavit  presented  by  the  plaintiff  < 

^=s>For  other  cases  see  same  topic  &  KET-NUMBBR  in  all  Key-Numbered  DisesU  ( 
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iiig  the  reason  for  the  failure  to  include  in  the  Origin^  complaint  the 
facts  now  sought  to  be  set  up  in  the  amended  complaint,  or  setting 
forth  his  grounds  for  believing  the  new  allegations  contained  in  the 
amended  complaint,  nor  is  his  failure  to  present  such  affidavit  properly 
excused,  with  leave  to  renew  the  motion  upon  proper  papers.  C)rder 
filed. 


INTERNATIONAL  BY.  CO.  v.  WOTHERSPOON,  Superintendent  of 
PubUc  Works,  et  al. 

(Supreme  Court,  Equity  Term,  Erie  County.    April  2S,  1910.) 

Street  Railroads  «s»31— Riohtb  in  Hiohway — Tempobart  Deprivation  by 
State — Injunction — •Tropebtt'* — "Highway." 

Under  Laws  1913,  c.  624,  appropriating  $80,000  to  make  all  necessary 
repairs  to  bridges  crossing  Eilicott  creek,  which  should  be  required  by 
the  deepening  of  the  channel  to  render  It  part  of  the  Erie  Canal  system 
and  providing  that  no  part  of  the  appropriation  should  be  available  for 
payment  for  such  work  unless  the  amount  was  within  the  amount  of  the 
unexpended  balance  <A  the  appropriation,  after  deducting  necessary  ex- 
penses, a  street  railroad  company  using  a  bridge  cannot  enjoin  state  offi- 
cers from  making  the  repair  on  the  same  without  first  making  provision 
for  the  continuance  of  traffic  during  repairs;  such  creek  being  a  ''high- 
way," and  subject  to  the  usual  Incidents  attendant  on  the  governmental 
control  of  highways,  though  the  franchise  over  the  bridge  is  ^'property" 
In  the  highest  sense. 

[Ed.  Note.— For  other  cases,  see  Street  RaUroads,  Cent  Dig.  §§  67,  68 ; 
Dec.  Dig.  <8=>31. 

For  other  definitions,  see  Words  and  Phrases,  First  and  Second  Series^ 
Highway ;    Property.] 

Action  by  the  International  Railway  Company  against  William  W. 
Wotherspoon,  Superintendent  of  Public  Works,  and  others.  Com- 
plaint dismissed. 

Cohn,  Chormann  &  Franchot,  of  Niagara  Falls,  for  plaintiff. 
Egbert  E.  Woodbury,  Atty.  Gen.  (Alfred  L.  Becker  and  Wilber  W. 
Chambers,  both  of  Albany,  of  counsel),  for  defendants. 

WOODWARD,  J.  The  plaintiff  brings  this  action  to  secure  an 
injunction  restraining  the  defendants  from  making  the  changes  in  the 
bridge  structure  at  Delaware  avenue  in  the  city  of  Tonawanda  pro-* 
vided  for  in  chapter  624  of  the  Laws  of  1913,  except  upon  the  condi- 
tion that  the  defendants  shall  provide  for  taking  care  of  the  traffic 
during  the  progress  of  such  work  of  the  plaintiff's  street  surface  rail- 
road. The  provisions  of  chapter  624  of  the  Laws  of  1913,  in  so  far  as 
they  relate  to  the  matter  here  in  controversy,  make  an  appropriation  of 
$80,000,  and  the  "superintendent  of  public  works  is  hereby  authorized 
to  improve  that  portion  of  the  Eilicott  creek  between  the  Erie  Canal 
and  the  city  line  of  the  city  of  Tonawanda  by  deepening  the  channel 
of  said  creek  to  such  a  depth  that  the  bottom  of  said  channel  will  be 
on  a  level  with  the  bottom  of  the  channel  of  the  Erie  Canal,  as  pre- 
scribed by  chapter  710  of  the  Laws  of  1907,  and  to  make  all  necessary 
repairs  to  the  bridge  crossing  said  creek  which  will  be  required  by 

^s»For  oUier  casM  Me  same  topic  A  KBY-NUMBBR  tn  all  Key-Numbered  Digests  ft  Indexes 
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reason  of  the  deepening  of  said  channel."  This  provision  is  supple- 
mental to  the  development  of  the  Erie  Canal,  and  it  requires  the 
deepening  of  Ellicott  creek  to  a  minimum  of  12  feet.  For  this  pur- 
pose the  "superintendent  may  enter  upon,  take  and  appropriate  any 
and  all  lands,  real  estate  and  property  necessary  for  the  work  au- 
'thorized  to  be  done  by  this  act,  upon  compensation  to  the  owners  there- 
of for  injuries  thereto,  in  the  same  manner  that  lands  are  authorized 
by  law  to  be  acquired  or  damages  fixed  for  canal  purposes." 

The  plaintiff  owns  and  operates  a  street  surface  railroad,  constitut- 
ing a  connecting  link  in  its  interurban  line  between  the  city  of  Buffalo 
and  Niagara  Falls,  over  one  of  the  bridges  crossing  Ellicott  creek,  such 
bridge  being  located  on  Delaware  avenue,  and  it  is  the  contention  of 
the  plaintiff  that  it  is  the  duty  of  the  defendants,  the  superintendent 
of  public  works,  the  state  engineer  and  surveyor,  and  the  contractor, 
to  provide  for  taking  care  of  the  traffic  of  this  street  surface  railroad 
during  the  time  that  the  bridge  is  undergoing  the  necessary  repairs. 
The  defendants,  on  the  other  hand,  contend  that  they  have  a  right  to 
remove  this  bridge  temporarily  and  to  reconstruct  the  same,  without 
any  reference  to  the  traffic  of  the  plaintiff's  railroad.  It  is  conceded 
that  the  work  will  cost  considerably  more  if  the  defendants  are  obliged 
to  take  care  of  the  traffic,  though  the  defendants  admit  that  the  work 
may  be  done  in  such  a  manner  as  to  provide  for  the  traffic  by  the  ex- 
penditure of  a  sum  sufficient  to  place  more  piles  for  the  purpose  of 
supporting  the  weight  of  the  bridge  and  the  cars  of  the  plaintiff. 
While  it  does  not  appear  in  the  case,  it  is  well  understood  in  railroad 
work  that  the  cost  of  maintaining  traffic  during  the  work  of  bridge 
construction  adds  from  25  to  50  per  cent,  to  the  cost  of  placing  a 
modern  steel  bridge,  and  no  doubt  something  like  these  figures  would 
prevail  in  the  case  now  under  consideration,  and  the  question  presented 
seems  to  us  to  be  whether  the  state,  in  authorizing  this  work,  has  pro- 
vided for  sustaining  this  additional  charge. 

It  cannot  be  presumed  that  the  state  has  intended  to  impose  any 
undue  burden  upon  the  plaintiff,  or  that  it  has  intended  to  needlessly 
interfere  with  the  continued  operation  of  the  plaintiff's  railroad,  serv- 
ing a  public  purpose  justifying  its  public  franchise.  We  assume, 
therefore,  that  in  authorizing  this  work  the  Legislature  has  not  in- 
tended to  authorize  the  defendants  to  consult  the  convenience  and 
economy  of  the  contractor  entirely,  that  it  was  contemplated  that  the 
work  would  be  undertaken  and  performed  with  proper  regard  to  the 
public  convenience,  and  that  the  use  of  the  highway  would  not  be 
obstructed  more  than  was  necessary  to  the  proper  performance  of  the 
public  work  under  construction.  This  would  involve  consideration  of 
the  convenience  of  the  plaintiff,  in  its  relation  to  the  obligations  of  a 
carrier  of  passengers,  and  would  involve  such  an  adjustment  as  would 
interfere  as  little  as  reasonably  possible  with  the  operation  of  the 
plaintiff's  cars ;  but  we  find  in  this  no  foundation  for  the  contention 
that  it  is  the  duty  of  the  state  to  pay  the  additional  cost  of  this  adjust- 
ment as  a  condition  of  its  right  to  enter  upon  a  public  improvement 
designed  for  the  development  of  the  state's  transportation  facilities. 

It  is  true,  of  course,  that  the  plaintiff  has  been  granted  this  valuable 
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public  franchise ;"  that  the  state,  pursuant  to  its  policy  of  development 
and  the  promotion  of  the  comfort  and  convenience  of  the  public,  has 
granted  a  perpetual  right  to  operate  the  plaintiff's  cars  over  the  public 
fiighways,  including  the  bridge  in  question ;  and  that  this  franchise  is 
property  in  the  highest  sense,  inextricably  involved  and  merged  in  the 
tangible  property  of  the  railroad.  Peof^e  v.  O'Brien,  111  N.  Y.  1,  47, 
18  N.  E.  692,  2  L.  R.  A.  255,  7  Am.  St.  Rep.  684.  But  we  apprehend 
that  this  privilege  properly  came  to  the  plaintiff  subject  to  the  implied 
obligation  to  make  use  of  it  in  subordination  to  the  higher  right  of  the 
state  to  improve  its  own  waterways.  In  other  words,  we  assume  that 
the  state,  in  granting  the  franchises  now  owned  and  controlled  by  the 
plaintiff,  did  not  undertake  to  perpetually  maintain  the  highways  and 
bridges  over  which  the  franchises  extended  in  a  condition  adapted  to 
the  uses  of  the  plaintiff;  that  it  did  not  undertake  to  guarantee  that 
the  streets  and  bridges  would  never  be  closed  for  the  purposes  of  re- 
pairs, or  that  the  plaintiff  should  not  be  subjected  to  expense  and  in- 
convenience in  respect  to  the  operation  of  its  cars.  The  state  un- 
doubtedly took  on  the  obligation  of  acting  in  good  faith  with  the  plain- 
tiff in  respect  to  the  franchises  granted.  It  impliedly  said  to  the  plain- 
tiff that  it  would  not  wantonly  interfere  with  the  operation  of  its  cars 
along  this  and  other  highways,  and  that  it  would  not  needlessly  add  to 
its  burden ;  but  it  would  not  have  contracted  that  it  would  not,  in  the 
discharge  of  its  higher  obligations  to  the  state,  undertake  public  works 
which  might  involve  it  in  additional  expenditures. 

A  street  surface  railroad  is  given  rights  in  the  public  highways,  and 
is  afforded  a  right  of  way  which  would  in  many  instances  cost  large 
sums  of  money  if  purchased  of  private  owners,  and  it  must  be  deemed 
to  have  taken  its  rights  in  such  highways  subject  to  the  limitations  to 
which  highways  generally  are  made  subservient,  and  if  the  state  in- 
terferes with  the  operation  hi  its  cars  only  to  the  extent  necessary, 
it  is  not  to  be  heard  to  complain  if  the  state  refuses  to  assume  the 
additional  expense  which  the  necessities  of  the  railroad  involve.  Be- 
cause the  street  railroad  has  been  given  a  higher  privilege  than  that 
which  extends  to  the  individual  using  his  own  vehicle  does  not  impose 
upon  the  state  the  duty  of  affording  an  opportunity  of  using  this  priv- 
ileg:e  different  from  the  obligation  which  the  state  owes  to  each  in- 
dividual. The  franchise  of  citizenship,  or  of  subjection  to  the  sov- 
ereign authority  gives  the  right  to  the  individual  to  make  use  of  the 
highway.  The  very  definition  of  a  highway  is  that  it  shall  "be  com- 
mon to  all  the  king's  subjects"  (3  Kent's  Com.  342);  but  no  one  has 
ever  seriously  suggested  that  the  state  was  legally  bound  to  afford 
highway  privileges  to  all  its  subjects  during  the  time  necessarily  em- 
ployed in  repairing  such  highways,  and  if  it  does  not  owe  this  obliga- 
tion to  the  individual  citizen,  it  does  not  owe  it  to  the  10,000  individ- 
ual subjects  who  are  alleged  to  make  use  of  the  plaintiff's  cars  daily, 
and,  not  owing  it  to  these  individuals,  it  can  hardly  be  contended  that 
it  owes  this  duty  to  the  plaintiff.  Its  franchise  right  is  not  taken  away 
or  destroyed,  any  more  than  the  franchise  of  a  citizen  operating  an 
automobile  is  destroyed  by  the  fact  that  he  is  temporarily  prevented 
from  making  use  of  the  franchise  owing  to  the  physical  mterference 
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of  the  state  in  improving  another  highway,  for  EUicott  creek,  as  a  part 
of  the  canal  system,  is  a  highway  no  less  than  Delaware  avenue  in  Buf- 
falo.   15  Am.  &  Eng.  Ency.  of  Law,  350. 

No  property  is  taken  from  the  plaintiff.  It  has  the  right  to  operate 
its  cars  over  this  bridge,  subject  to  the  right  of  the  state  to  interrupt 
the  physical  exercise  of  th^  franchise  in  the  performance  of  a  public 
work,  and,  having  made  no  provision  for  expending  more  than  is  nec- 
essary to  accomplish  the  public  work,  the  defendants  are  not  bound  to 
provide  means  of  taking  care  of  the  traffic.  That  duty  rests  with  the 
plaintiff,  with  the  obligation  on  the  part  of  the  defendants  to  make  this 
interruption  as  little  burdensome  as  practicable,  consistent  with  the 
economical  performance  of  the  work.  The  language  of  the  appropria- 
tion is  that  "the  sum  of  eighty  thousand  dollars,  or  so  much  thereof 
as  may  be  necessary,  is  hereby  appropriated  for  the  purpose  specified 
in  this  act,"  and  the  only  purposes  specified  in  the  act  are  the  im- 
provement of  Ellicott  creek  to  a  given  depth  and  '*to  make  all  neces- 
sary repairs  to  the  bridges  crossing  said  creek  which  shall  be  required 
by  reason  of  the  deepening  of  said  channel."  To  make  the  exclusion 
more  complete,  the  statute  provides  that: 

'*Na  part  of  the  appropriation  hereby  made  shall  be  available  for  payments 
npon  a  contract  or  contracts  for  such  work  unless  the  amount  of  such  con- 
tracts be  within  the  amount  of  the  unexpended  balance  of  the  appropriation 
after  deducting  the  expense  of  necessary  advertising,  plans  and  spiedflcations 
and  a  sum  to  be  stated  In  an  estimate  of  expenses,  If  any,  incidental  to  the 
employment  of  forces  of  the  department  of  public  works,  to  be  filed  by  the 
superintendent  of  public  works  with  the  comptroUer." 

Obviously  the  Legislature  has  intended  to  provide  only  for  the  work 
specified,  and  has  limited  the  incidental  expenses  to  be  provided  for. 
at  the  same  time  withholding  the  appropriation  entirely  unless  the  con- 
tracts are  within  the  limitations  fixed  by  the  appropriation  after  taking 
care  of  these  incidental  expenses.  Unless,  therefore,  the  state  is  con- 
stitutionally bound  to  provide  for  taking  care  of  the  traffic  as  a  condi- 
tion of  performing  the  public  work  contemplated  by  the  statute,  and 
we  think  it  is  not,  there  is  no  basis  for  granting  the  relief  demanded 
by  the  plaintiff ;  certainly  not  in  the  absence  of  some  indication  that  the 
appropriation  contemplated  such  payment,  and  that  the  amount  ap- 
propriated was  sufficient  to  pay  all  of  the  expenses  provided  for,  in- 
cluding such  traffic  carrying  expenses.  We  think  a  fair  reading  of 
the  statute  forbids  such  a  construction,  and  that  the  most  the  plaintiff 
is  entitled  to  is  to  have  the  defendants  maintain  the  traffic  at  the  ex- 
pense of  the  plaintiff  during  the  progress  of  the  work. 

The  complaint  should  be  dismissed,  with  costs. 
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SCHLEGEL  v.  CITY  OF  NEW  YORK* 
(Snpreme  Conrt,  Appellate  Term,  First  Department    May  5,  1015.) 

1.    MUNIOIPAL   GOBPOBATIONS    ^S»7d4 — LlABlLITT    FOB    NEX}LIGENCE — EXEBCISE 
OF  GOVEBNlCBZVTAIi  POWEBS. 

A  municipal  corporation  is  not  liable  for  negligent  acts  committed  In 
the  exercise  of  Its  governmental  functions,  such  as  the  maintenance  of  a 
courthouse. 

[Ed.  Note.— For  other  cases,  see  Municipal  Oorporations,  Gent  Dig.  | 
1550;  Dec.  Dig.  <8=s>734.] 

A  Municipal  Cobpobations  ^=s>867  —  Injubies  fbou  Cotjethouse  Doob-^ 

CONTBIBUTOBT   NEGLIGENCE. 

In  an  action  against  defendant  city  for  Injuries  received  by  plaintiff, 
by  the  breaking  of  a  glass  panel  while  attempting  to  push  open  a  court- 
room door,  evidence  held  to  show  contributory  negligence. 

[Ed.  Note. — For  other  cases,  see  Municipal  CJorporations,  Cent  Dig.  | 
1812 ;    Dec.  Dig.  <8=»857.] 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Sixth  Dis- 
trict. 

Action  by  William  C.  Schlegel  against  the  City  of  New  York.  Judg- 
jnent  for  plaintiff,  and  defendant  appeals.  Reversed,  and  complaint 
dismissed. 

Argued  March  term,  1915,  before  LEHMAN,  HENDRICK,  and 
COHALAN,  JJ. 

Frank  L.  Polk,  Corp.  Counsel,  of  New  York  City  (Terence  Farley 
and  K-  Crosby  Kindleberger,  both  of  New  York  City,  of  counsel),  for 
appellant 

Rogers  &  Freudenheim,*  of  New  York  City,  for  respondent 

HENDRICK,  J.  The  plaintiff  on  September  25,  1914,  went  to  the 
Municipal  Court,  Sixth  District,  Manhattan.  His  attorney  asked  him 
to  go  oiit  into  the  corridor.  His  wife  attempted  to  open  the  door,  but 
the  door  would  not  open.  Plaintiff  testified  that  thereupon  *'I  reached 
jny  right  hand  over  her  shoulder  to  push  and  it  would  not  open,  and 
I  used  some  force,  and  as  I  did  that  my  hand  slipped  from  the  frame- 
work into  the  glass,  and  I  didn't  know  it  was  cut."  On  cross-exam- 
ination he  testified  that  the  glass  panel  on  the  door  occupied  the  upper 
half,  and  that,  when  he  found  that  the  door  would  not  open  by  push- 
ing "a  little,"  he  pushed  harder,  whereupon  "the  door  pushed  open, 
and  my  hand  slipped  off,  and  went  through  the  glass." 

It  was  stipulated  on  the  trial  that  Justice  Marks  would,  if  called  as 
a  witness,  testify  that  the  door  in  question  stuck  and  was  difficult  to 
open,  aftd  that  that  condition  had  existed  for  a  week  or  ten  days  prior 
to  the  accident.    The  injuries  were  slight. 

[1]  On  these  facts,  judgment  was  rendered  for  the  plaintiff.  I 
think  the  complaint  should  have  been  dismissed.  The  cause  of  action 
was  for  negligence.  In  maintaining  its  Municipal  Courts  the  city  acts 
in  its  governmental  capacity,  and  is  not  liable  for  negligence,  such  as 
is  alleged  in  this  case. 

.^soFor^tlier  cases  lee  Bame  topio  it  KBT-NUMBBR  In  all  Key-Numberad  Dlgestb  ft  Indexes 
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[2]  I  think,  further,  that  the  accident  was  due  to  the  negligent  man- 
ner in  which  the  plaintiff  opened  the  door. 

The  judgment  should  be  reversed,  with  costs,  and  complaint  dismiss- 
ed, with  costs.    All  concur. 


STERN  et  al.  ▼.  REOHNITZ  et  ftL 

(Sapreme  Court,  Appellate  Term,  First  Department    May  6,  11)15.) 

INFAIVTS  #=»110 — ^Actions  Against — Guabdian  Ad  Litiim — Necessitt. 

Where  a  default  Judgment  was  taken  against  a  firm  of  infants,  orer 
tbeir  objection  that  no  guardian  ad  litem  bad  been  appointed,  an  order 
opening  the  default,  after  the  appointment  of  a  guardian  on  conditi(» 
that  they  pay  the  amount  of  the  Judgment  into  court,  was  err<Hieoua,  and 
must  be  reversed,  as  the  Judgment  should  have  been  vacated  and  the  de- 
fault opened  without  terms. 
[Ed.  Note.— For  other  cases,  see  Infants,  Cent  Big.  |  314;   Dec.  Dig. 

«=>iia] 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Fifth  Disr 
trict. 

Action  by  S.  Sidney  Stem  and  Abraham  Stem,  copartners,  against 
Joseph  Rechnitz  and  Samuel  Rechnitz,  copartners.  Judgment  by  de- 
fault for  plaintiffs.  From  an  order  denying  their  motion  to  open  the 
default,  defendants  appeal.  Order  reversed,  default  opened,  judgment 
vacated,  and  new  trial  ordered. 

Argued  March  term,  1915,  before  LEHMAN,  HENDRICK,  and 
COHALAN,  JJ. 

Alexander  Sachs,  of  Brooklyn,  for  appellants. 
Samuel  Plumer,  of  New  York  City,  for  respondents, 

COHALAN,  J.  Upon  the  return  day  of  the  summons  herein,  the  de- 
fendants, asserting  infancy,  applied  to  the  court  for  time  to  procure  the 
appointment  of  a  guardian  ad  litem.  This  request  was  denied,  an  in- 
quest was  taken,  and  a  judgment  was  thereupon  rendered  in  favor  of 
the  plaintiffs. 

The  defendants  later  moved  to  open  the  default  and  for  the  appoint- 
ment of  a  guardian  ad  litem.  Upon  that  application  the  defendants 
stated  that  at  the  time  the  cause  of  action  arose  they  were  infants,  and 
in  this  they  were  supported  by  the  affidavit  of  their  mother.  The 
mother  was  appointed  guardian  ad  litem,  and  the  motion  to  open  the 
default  was  granted,  upon  condition  that  the  defendants  should  pay,  on 
or  before  January  8,  1915,  the  amount  of  the  judgment  into  court; 
otherwise,  the  motion  should  be  denied. 

In  the  case  of  Wintcrroth  v.  Cox,  75  Misc.  Rep.  467,  133  N.  Y.  Supp. 
445,  this  court  held  that  while  the  failure  to  appoint  a  guardian  ad  litem 
was  a  mere  irregularity,  which  did  not  deprive  the  court  of  jurisdic- 
tion, yet  the  judgment  must  be  reversed  if  timely  objection  had  been 
taken.    It  follows  in  the  case  at  bar  that  the  judgment  taken  before 

^=:»For  oUier  cum  see  same  topic  &  KBY-NUMBBR  la  aU  Key-Numborod  Digwts  4  In^Mm- 
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the  appointment  of  a  guardian  ad  litem  should  have  been  vacated,  and 
the  default  opened  without  terms. 

Order  reversed,  default  opened,  judgment  vacated,  and  new  trial 
ordered,  with  costs  to  appellants  to  abide  the  event.    All  concur. 


PB50PLB  ex  Tel.  liBDERMAN  ▼.  WARDEN  OF  CITT  PRISON. 

(Supreme  Court,  Appellate  Division,  First  Department.    April  30,  1915.) 

Physicians  and  SuHOEONa  ^s=>6 — Practicing  Without  Attthobitt— Stat- 
utes— ^**Pbacticb  op  Medicine.** 

Under  PubHc  Health  Law  (Consol.  Laws,  c.  45)  |  160,  subd.  7,  defining 
the  "practice  of  medicine"  as  consisting  in  holding  one's  self  out  as  be- 
ing able  to  diagnose  or  treat  human  diseases  and  offering  such  treatment, 
and  section  174,  making  one  practicing  or  advertising  the  practice  of 
medicine  under  a  name  other  than  his  own  guilty  of  a  misdemeanor,  de- 
fendant, a  duly  registered  physician,  who  transacted  business  under  th^ 
duly  adopted  trade-name  "The  Standard  Pharmacy  Company,"  and  at 
whose  office  a  caller  was  examined,  given  a  prescription,  filled  and 
paid  for  at  the  desk,  without  charge  for  the  medical  service,  and 
whose  office  contained  signs  indicating  that  he  was  engaged  in  the  manu- 
flEicture  of  certain  remedies,  that  he  employed  a  consulting  physician  to 
whom  patrons  might  go  for  free  medical  advice,  whose  booklet  of  ad- 
vertisements contained  a  coupon  for  consultation  and  free  advice,*  and 
whose  cards  for  free  examination,  inscribed  "Medical  and  Surgical  Of- 
fice of  the  Standard  Pharmacy  Company,"  requested  its  physician  to 
make  examination  and  give  medical  advice  to  the  bearer  without  charge, 
was  practicing  medicine  unlawfully  by  holding  himself  out  under  his 
trade-name  as  able  to  diagnose  and  treat  diseases,  and  as  offering  and 
undertaking  to  do  so. 

[Ed.  Note. — For  other  cases,  see  Physicians  and  Surgeons,  Cent  Dig. 
U  6-11 ;   Dec.  Dig.  «=s>6. 

For  other  definitions,  see  Words  and  Phrases,  First  and  Second  Series^ 
Practice  of  Medicine^ 

Appeal  from  Special  Term,  New  York  County. 

Habeas  corpus  by  the  People  of  the  State  of  New  York,  on  the  re- 
lation of  Morris  Lederman,  against  the  Warden  of  the  City  Prison. 
From  an  order  of  Special  Term,  dismissing  the  writ  and  remanding^ 
relator,  he  appeals.    Affirmed. 

The  opinion  below  of  Bi jur,  J.,  was  as  follows : 

The  relator,  ha?lng  been  held  by  a  magistrate  to  answer  to  the  Court  of 
Special  Sessions,  applies  for  a  writ  of  habeaa  corpus.  He  was  charged  with 
practicing  medicine  unlawfully  in  violation  of  section  174  of  the  Public  Health 
Law.  SubdivijEdon  7  of  section  160  of  that  ax^  defines  the  practice  of  medi- 
cine, and  indicates  in  substance  that  it  c^nirists  in  holding  one's  self  oat  aa 
being  able  to  diagnose  or  treat  human  diseases,  and  offering  or  undertaking 
such  treatment  This  factor  of  holding  out  apparently  underlies  all  the  im- 
portant cases  in  which  the  defendant  has  been  held  for  violation  of  the  law. 
There  have  been  laid  before  me,  without  objection,  by  the  respective  counsel^ 
extracts  from  the  record  in  these  cases.  In  People  v.  Woodbury  Dermatologioal 
Institute,  192  N.  Y.  454,  86  N.  £.  697  the  advertisements  announced  that  'the 
Woodbury  method  succeeds,  because  it  entirely  removes  these  dead  cells;** 
"we  perfect  baggy  skin;"  **we  correct  unshapely  noses,"  etc.;  "we  x^nove 
freckles,"  etc. ;  ''by  methods  of  our  own,  we  extract  these  deoMi  eells  ;*^  **all 
r^nedies  prescribed  by  us  are  seLentifically  pr^ared  in  our  private  labora- 

^s^For  other  cases  see  same  topfo  A  KE7-Nt7MBBR  In  all  Key-Numbered  Dlsests  A  Indexes 
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tories.'*  In  the  case  of  People  v.  Doctor  Weelca  Medical  Institute,  126  Apt). 
Div.  950,  111  N.  Y.  Supp.  1134,  In  which  the  judgment  against  the  defendant 
below  was  affirmed  on  the  authority  of  the  Woodbury  Case,  124  App.  Div.  877, 
109  N.  Y.  Supp.  678,  the  advertisements  read:  "We  treat  all  private  and 
chronic  diseases;*'  "we  cure  by  the  best  of  medical  ability;?  "Dr.  Weeks' 
Medical  Office,  specialist  for  nervous  and  chronic  diseases;*'  "we  cure  all 
cases  we  undertake."  In  People  v.  Samuel  Gross,  decided  In  the  Ck>urt  of 
Special  Sessions  in  November,  1911,  the  defendant  was  the  proprietor  of  an 
institution  known  as  the  Workingmen's  Medical  Aid  Society.  One  of  the 
circulars  contained  the  statement:  "It  Is  the  object  of  the  Workingmen*8 
Medical  Aid  Society  to  furnish  reliable  medical  service  to  members  and  their 
families." 

These  various  Institutions  therefore  plainly  held  themselves  out  to  diagnose 
and  treat  diseases  Just  as  do  hospitals  and  dispensaries,  but  without  the  au- 
thority which  such  establishments  expressly  enjoy.  As  pointed  out  in.  the 
opinion  in  the  Woodbury  Case  in  the  Court  of  Appeals,  at  page  458  of  192 
N.  Y.,  at  page  699  of  85  N.  E.,  the  statute  expressly  provides  that  they  may 
specify  in  their  certificate  of  incorporation  "the  systems  of  medical  practice 
or  treatment  to  be  used  or  applied."  The  Woodbury,  Weeks,  and  Gross  In- 
stitutions aimounced  that  they  themselves  undertook  to  diagnose  and  to  treat 
The  question  therefore  arises  whether  the  r^ator  Is  properly  chargeable  with 
the  same  offense.  The  evidence  on  which  he  was  held  is  uncontradicted.  He 
transacted  business  under  the  duly  adopted  trade-name  "The  Standard  Phar- 
macy Co."  The  testimony  is  that  a  lady  called  at  the  office  of  this  "com- 
pany," inquired  whether  the  doctor  was  iu,  and  on  receiving  an  affirmative  an- 
swer, was  referred  to  him.  He  is  a  duly  licensed  physician.  He  examined 
her,  .gave  her  a  prescription,  refused  to  receive  any  compensation,  she  had 
the  prescription  filled  at  the  desk  and  paid  therefor,  and  was  again  told  that 
no  charge  would  be  made  for  the  medical  service. 

In  addition  to  this  evidence  the  record  contains  copies  of  the  Inscriptions 
on  signs  around  the  relator's  establishment,  a  booklet  of  advertisements,  and 
a  "card  for  free  examination."  The  signs  are  perhaps  fairly  beyond  the  pur- 
view of  the  statute.  They  read  as  follows:  (a)  "Standard  Pharmacy  Co." 
(b)  "Doctor's  Office.  Examination  of  urine.  Electrical  treatment  X-ray 
examination  and  otiier  modem  scientific  methods."  (c)  "Standard  Pharmacy 
Co.  Medical  Office..  Entrance  through  Drug  Store."  (d)  "Manufacturers  of 
Standard  Remedies."  (e)  "Examination  of  urine  in  order  to  determine  the 
nature  of  the  disease,  and  also  to  show  a  complete  and  reliable  cure  by  our 
consulting  specialist,  free  to  our  patrons  who  are  using  our  valuable,  well- 
tried,  reliable  and  guaranteed  prescriptions.  The  celebrated  Standard  Reme- 
dies." These  signs  may  be  interpreted  as  Indicating  merely  that  the  relator 
is  engaged  in  the  manufacture  of  certain  remedies ;  that  he  employs  a  physi- 
cian, to  whom  patrons  of  his  establishment  may  go  for  free  medical  advice, 
although  the  phrase  "Standard  Pharmacy  Co.  Medical  Office,"  is  rather  sng- 
gestive.  It  might,  however,  be  claimed  that  a  medical  office  Imported  no  more 
than  a  place  where  medicines  might  be  obtained.  The  same  may  be  said  of 
the  contents  of  the  booklet.  One  page  contains,  among  others,  the  statement: 
"Coupon.  Free  medical  advice  to  patrons.  •  ♦  ♦  Consultation,  examina- 
tion, and  advice  free  by  the  consulting  specialist  of  the  Standard  Pharmacy 
Co."  This  might  be  regarded  as  unobjectionable,  but  the  same  cannot  be  said 
80  clearly  of  the  further  recital:  "The  medical  office  of  the  Standard  Phar- 
macy Co.  is  fitted  up  in  the  most  complete  manner  with  all  the  latest  scien- 
tific medical  and  surgical  apparatuses." 

Without  reviewing  further  extracts  from  this  booklet,  it  may  be  said,  how- 
ever, that  the  doubts  which  I  entertain  as  to  the  legal  propriety  of  the  ad- 
vertisements might  properly  be  resolved  in  plaintiff's  favor,  were  It  not  for 
the  card  for  free  examination  above  referred  to.  This  reads  as  follows: 
"Card  for  free  examination.     Medical  and  surgical  office  of  the  Standard 

Pharmacy  Co.,  821-^23  Bowery,  corner  2d  Street,  New  York,  191... 

To  the  Doctor:   Please  make  examination  and  give  medical  advice  to  bearer, 

who  is  now  using  ,  and  charge  same  to  Standard  Pharmacy  Co.     Per 

Make  no  charge  to  holder  of  card."    On  the  reverse  side:   "Office 

hours— Daily,  12:80  to  2;  evenings,  5  to  6:30  and  8  to  9;  Sundays,  12  to  2." 
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I  caimot  regard  this  eard  as  other  than  an  anhonncement  that  the  Standard 
Pharmacy  CompaQy  maintains  a  medical  and  surgical  office,  in  charge  of  its 
doctor,  who  gives  its  patrons  examination  and  medical  advice  on  its  behalf. 
I  think  that  the  relator  holds  himself  out  under  his  trade-name  as  being  able 
to  diagnose  a^d  treat  diseases  and  offers  and  undertakes  to  do  so. 
The. writ  is  therefore  dismissed,  and  relator  remanded. 

Argued  before  INGRAHAM,  P.  J.,  and  CLARKE,  SCOTT,  DOW- 
LING,  and  HOTCHKISS,  JJ. 

J.  L.  Bernstein,  of  New  York  City,  for  appellant 
R.  C.  Taylor,  of  New  York  City,  for  resporident. 

PER  CURIAM.   Order  affirmed,  on  the  opinion  of  Bijur,  J.,  at  Spe- 
cial Term.    Order  filed. 


BAFF  V.  WEIDEN. 

(Supreme  Court,  Appellate  Term,  First  Department    May  6,  1915.) 

lianorobd  and  tenant  ^=>184 — aokkicm^nt  fob  lease — deposit  as  security 
— Penalty. 

A  deposit  by  a  prospective  tenant  with  the  landlord  of  a  spedfled  sum 
••as  security  on  the  lease"  is  a  deposit  as  security  for  any  damage  the 
landlord  may  suffer  by  the  tenant's  failure  to  carry  out  his  agreement 

[Ed.  Note.-r>For  other  cases,  see  Landlord  and  Tenant,  Gent  Dig.  §§ 
743-750;    Dec.  Dig.  «=>184.] 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Fourth  Dis- 
trict. 

Action  by  Fannie  Baff ,  as  administratrix  of  Bernard  Baff,  deceased, 
against  Herman  J.  Weiden.  From  a  judgment  for  defendant  on  his 
counterclaim  to  plaintiff's  action,  plaintiff  appeals.  Reversed,  and 
judgment  ordered  for  plaintiff. 

Argued  March  term,  1915,  before  LEHMAN,  HENDRICK,  and 
COHALAN,  JJ. 

Harry  A.  Gordon,  of  New  York  City  (Reuben  Tally,  of  New  York 
City,  of  counsel),  for  appellant. 

O'Neil  &  O'Neil,  of  Brooklyn  (Paul  Victor  O'Neil,  of  Brooklyn,  of 
counsel),  for  respondent 

HENDRICK,  J.  The  plaintiflF  desired  to  rent  defendant's  cottage 
for  the  summer  season  and  agreed  to  pay  the  sum  of  $450  therefor. 
He  made  a  deposit  of  $50  and  agreed  to  sign  a  formal  lease.  After 
the  lease  was  presented,  plaintiff  refused  to  sign  it,  claiming  defend- 
ant did  not  make  certain  repairs  agreed  to.  He  sues  to  recover  his 
deposit  Defendant  resists  the  suit,  claiming  plaintiflF  failed  to  live  up 
to  his  contract,  to  defendant's  damage. 

The  trial  justice's  finding  in  favor  of  the  defendant  on  the  facts  is 
supported  by  the  evidence  and  should  not  be  disturbed.  He,  however, 
erred  in  granting  judgment  to  dafendant  for  $47.50.  The  nature  of  the 
deposit  was  conceded  by  both  counsel: 

"That  the  plaintiff  deposited  the  buiu  of  $60  *  *■  *  as  security  on  the 
lease.    •    •    •" 

^s^For  Qthvr  cas«i  •«•  atanm  topio  ft  KBHT-NUMBBR  in  all  K«7-NiimlMrMl  Ditasta  ft  ludvsm 
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It  was  therefore  only  a  deposit  as  security  for  any  damage  defend- 
ant suffered  by  reason  of  plaintiff's  failure  to  carry  out  his  agreement, 
and  defendant  was  not  entitled  to  retain  it  as  a  penalty.  Weinberg  v, 
Greenberger,  47  Misc.  Rep.  117,  93  N.  Y.  Supp.  530;  Broadway 
Renting  Co.  v.  Wolpin,  59  Misc.  Rep.  199,  110  N.  Y.  Supp.  151.  The 
only  evidence  in  the  record  of  defendant's  damage  is  the  payment  by 
defendant  to  the  broker  of  $22.50  commission. 

Judgment  reversed,  without  costs  of  the  appeal  to  either  party,  and 
judgment  ordered  for  the  plaintiff  for  $27.50  and  appropriate  costs 
in  the  court  below.    All  concur. 


EXPORTERS'  ALLIANCE,  Inc.,  v.  WINNEGRADB. 

(Supreme  Court,  Appellate  Term,  First  Department    May  5,  1915.) 

CONTBACTB   #=»346— ACTION — ISSUES,    PROOF,    AWD    VaBIANCB. 

In  a  suit  on  a  contract  to  afford  defendant  publicity  In  plaintiff's  cata- 
logues, where  the  complaint  aUeged  that  the  plaintiff  had  performed  the 
terms  and  conditions  of  the  contract,  but  that  defendant  had  failed  to 
pay  the  sums  due,  the  only  issue  tendered  was  the  performance  of  the 
contract,  and  plaintiff  could  not  show  that  it  was  not  performed  because 
defendant  had  failed  to  furnish  certain  cuts  and  advertisements. 

[Ed.  Note.— For  other  cases,  see  Contracts,  Cent  Dig.  §§  1714,  ITlfr- 
1761;    Dec  Dig.  «=>346.] 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  First  Dis- 
trict. 

Action  by  Exporters'  Alliance,  Incorporated,  against  Morris  Winne- 
grade.  From  a  judgment  rendered  in  favor  of  plaintiff  after  trial 
without  a  jury,  defendant  appeals.  Reversed,  and  new  trial  ordered, 
with  leave  to  plaintiff  to  amend. 

Argued  March  term,  1915,  before  LEHMAN,  HENDRICK,  and 
COHALAN,  JJ. 

Deutsch  &  Schuhmann,  of  New  York  City  (Max  Schuhmann  and 
David  D,  Deutsch,  both  of  New  York  City,  of  counsel),  for  appel- 
lant. 

Clarence  H.  Fay,  of  New  York  City  (William  W.  Pellet,  of  New 
York  City,  of  counsel),  for  respondent. 

HENDRICK,  J.    Plaintiff  sues  on  a  contract,  part  of  which  reads : 

"The  party  of  the  first  part  [plaintiff]  hereby  agrees  to  contribute  unto  the 
party  of  the  second  part  [defendant],  as  part  of  its  service,  pubUcity  in  the 
catalogues  that  may  be  pubUshed  by  the  party  of  the  first  part  daring  the 
life  of  this  agreement" 

And  it  alleges  in  its  complaint : 

**V.  That  the  plaintiff  has  performed  the  terms  and  conditions  by  it  in  said 
contract  agreed  to  be  performed,  but  that  the  defendant  has  failed  to  pay 
the  installments  of  $30  falling  due  on  the  12th  day  ot  March,  AprU,  and  May, 
1914,  although  payment  has  been  duly  demanded,  so  that  there  is  now  an 
aggregate  of  $90  due  to  plaintiff  from  the*  defendant" 

This  allegation  is  denied  by  the  defendant.  Plaintiff's  proof  con- 
sists of  the  contract  in  suit  and  the  testimony  of  its  president,  who 
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admitted  that  nothing  had  been  done  to  carry  out  that  part  of  the  con- 
tract in  which  the  plaintiff  agreed  to  contribute,  as  part  of  its  service, 
publicity  in  its  catalogues  for  the  goods  of  the  defendant,  and  for  the 
reason  that  defendant  failed  to  furnish  it  with  cuts  and  advertise- 
ments. The  allegation  in  the  complaint  that  the  plaintiff  has  perform- 
ed the  terms  and  conditions  by  it  in  said  contract  agreed  to  be  per- 
formed does  not  permit  proof  that  the  contract  had  not  been  com- 
plied with  because  of  the  failure  of  the  defendant  to  furnish  certain 
cuts  and  advertisements,  of  which  no  mention  was  made  in  the  plead- 
ings. The  only  issue  tendered  by  the  pleadings  was  the  performance 
of  the  terms  of  the  contract,  not  the  excuse  for  its  nonperformance, 
and  the  admission  of  evidence  of  the  excuse  for  such  nonperformance 
was  error.  Plaintiff  alleged  performance  of  its  contract.  It  cannot 
recover  unless  full  performance  is  established. 

Judgment  appealed  from  is  reversed,  and  a  new  trial  ordered,  with 
costs  to  appellant  to  abide  the  event,  with  leave  to  plaintiff  to  amend 
its  complaint  upon  the  payment  of  $10  costs.    All  concur. 


TILTON  V.  GANS  et  al. 
(Supreme  Court,  Special  Term,  New  York  County.    April  14,  1915.) 

1.  COBPOBATIONS    ^=S>316 — OFFIOEBS — SaLABIBS — ^POWKB    OF   COUBT. 

A  minority  stockholder  of  a  private  business  corporation  in  a  repre- 
sentative action  may  have  a  decree  requiring  directors  to  return  to  the 
corporate  treasury  all  sums  received  by  them  in  excess  of  reasonable  com- 
I>ensation,  although  the  by-laws  of  the  corporation  provide  that  the  com- 
pensation of  its  officers  may  be  fixed  by  the  board  of  directors ;  the  adop- 
tion of  such  by-law  not  deprivii^  the  court  of  its  equitable  jurisdiction 
to  estimate  the  reasonableness  of  the  salaries  voted. 

[Bd.  Note. — For  other  cases,  see  Corporations,  Cent.  Dig.  |§  1401,  1402, 
1404-1406,  1408,  1409,  141^1414;   Dec.  Dig.  «=>3ie.] 

2.  Corporations  ^=»312 — Direotobs — Voidablb  Acts — ^Ratification. 

Voidable  acts  of  directors  of  a  private  business  corporation,  not  fraudu- 
lent or  ultra  vires,  as  by  voting  one  another  an  unreasonable  salary,  may 
be  ratified  by  a  majority  of  the  shareholders,  and  must  be  corrected,  if 
at  all,  within  the  corporation. 

[Ed.  Note.— For  other  cases,  see  Corporations,  Cent  Dig.  §|  1376-1386, 
1388-1392;   Dec  Dig.  <©=>312.] 

3.  COBPOBATIONS    (S=:9312 — OFFICERS — SaLABIES. 

A  minority  stockholder  of  a  private  business  corporation  may  maintain 
a  representative  action  to  recover  salaries  voted  by  directors  to  one  an- 
other, as  mere  incidents  of  their  office,  in  absence  of  authorization  of  the 
action  in  statute,  by-law,  or  charter. 

[Ed-  Note.— For  other  cases,  see  Corporations,  Cent  Dig.  §|  1376-1386, 
1388-1392;   Dec.  Dig.  «=>312.] 

4.  Corporations  C=>308 — Officers — Salaries — Reasonableness. 

Where,  In  pursuance  of  power  given  by  the  by-laws,  the  directors  of  a 
private  business  corporation  by  resolution  fixed  the  defendant  directors* 
salaries  at  a  certain  point,  which  was  reasonable  in  view  of  the  services 
performed,  there  could  be  no  recovery  in  behalf  of  the  coi*poration  of 
such  salaries  paid.  In  a  representative  action  by  a  minority  stockholder. 

[Ed.  Note.— For  other  cases,  see  Corporations,  Cent  Dig.  §§  1334-1349 ; 
Dec.  Dig.  «=>308.] 
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5.  GOBPOBATIOnS    ^S>306    —    OftIOBIIS   —    SaUIRIKS    —    RCASONABLSNBSe    — 

SurnciENCT  of  Evidence. 

In  a  representative  action  by  a  minority  stockholder  of  a  private  busi- 
ness coriwration  to  recover  salaries  given  Its  president  and  secretary  by 
resolution  of  the  board  of  directors,  evidence  held  to  show  the  reasonable- 
ness of  such  compensation,  in  view  of  Uie  services  performed. 

[Ed.  Note.— For  other  cases,  see  Ck>iporatloKi6,  Gent  Dig.  ||  1334-1849; 
Dec.  Dig.  «=»308.] 

6.  Ck>BPORATI0N8   ^=>816 — LOAN   BT  OFFICER — RaTK  OF  INTEBBST. 

Where  the  president  of  a  corporation  loaned  money  to  the  corporation 
without  any  express  agreement  as  to  the  amount  of  interest  to  be  charged 
therefor,  but  in  fact  charging  compound  interest,  the  excess  of  such  in- 
terest over  6  per  cent  was  recoverable  on  behalf  of  the  corporation  by  a 
minority  stockholder  in  a  representative  action,  since  compound  interest 
can  only  be  recovered  under  an  express  agreement  made  upon  good  con- 
sideration. 

[Ed.  Note,— For  other  cases,  see  Corporations,  Cent  Dig.  (§  1401,  1402, 
1404-1406,  1408,  1409,  1412-1414 ;    Dec.  Dig.  «s»316.] 

7.  Corporations  ^=:>316 — Officers — Agency — Mutual  Laabilitxes  op  Par- 

ties. 

Where  a  judgment  against  a  coiporation  and  its  president  was  based 
on  a  contract  which  inured  to  the  benefit  of  the  corporation,  a  minority 
stockholder  could  not  compel  such  president  to  pay  any  portion  of  the 
judgment,  which  had  been  satisfied  in  full  by  the  corporation. 

[Ed.  Note. — For  other  cases,  see  Corporations,  Cent  Dig.  |$  1401,  1402, 
1404-1406,  1408,  1409,  1412-1414;    Dec  Dig.  <»»316.] 

8.  Corporations  «=»316 — Loan  by  Officeb. 

The  officer  of  a  corporation  may  lend  it  money,  charging  therefor  not 
in  excess  of  the  legal  rate  of  interest. 

[Ed.  Note.— For  other  cases,  see  Corporations,  Cent  Dig.  |§  1401,  1402. 
1404-1406,  1408,  1409,  1412-1414 ;    Dec.  Dig.  «=»316.] 

Action  by  Samuel  U.  Tilton,  on  behalf  of  the  stockholders  of  the 
Giveen  Manufacturing  Company,  against  Levi  L.  Gans,  Howard  S. 
Gans,  Henry  Bernhard,  Samuel  Rosenthal,  and  the  Giveen  Manufac- 
turing Company.  Complaint  dismissed,  except  as  it  asks  that  Levi  L. 
Gans  be  required  to  account  for  moneys  received  by  him  as  compound 
interest  on  a  loan  to  defendant  corporation,  and  judgment  directed  to 
be  entered  accordingly.    Order  affirmed  in  152  N.  Y.  Supp.1146 

See,  also,  155  App.  Div.  612,  140  N.  Y.  Supp.  782. 

Strauss,  Reich  &  Boyer,  of  New  York  City  (Charles  Strauss  and 
Eugene  D.  Boyer,  both  of  New  York  City,  of  counsel),  for  plaintiff. 

Julius  M.  Lowenstein,  of  New  York  City  (Abram  L  Elkus,  of  New 
York  City,  of  counsel),  for  defendants. 

NEWBURGER,  J.  The  plaintiff  brings  this  action  in  his  repre- 
sentative capacity  as  a  stockholder  of  the  defendant  corporation  to 
compel  the  other  defendants  to  account  for  and  pay  back  to  the  de- 
fendant corporation  moneys  claimed  to  have  been  unlawfully  and  il- 
legally taken  from  the  corporation  by  the  defendants  Gans  and  con- 
verted to  their  own  use,  and  declaring  resolutions  increasing  the  salary 
of  the  said  Levi  L.  Gans  and  Howard  S.  Gans  to  be  null  and  void. 
The  moneys  declared  to  have  been  unlawfully  taken  or  converted  from 
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the  corporation  are:  Moneys  received  by  the  defendant  Levi  L.  Gins 
for  compound  interest  on  the  Jennie  Gans  and  L.  L.  Gans  loan  ac^ 
count  and  the  exchange  account ;  for  alleged  dividends  upon  preferred 
stock;  for  moneys  received  for  interest  on  loans  to  the  corporation 
at  6  per  cent.,  when  the  corporation  was  under  no  necessity  of  borrow- 
ing the  loans  at  such  rate  of  interest ;  for  moneys  received  by  the  de- 
fendants Levi  L.  and  Howard  S.  Gans  for  salary  in  excess  of  the 
amount  to  which  they  were  entitled  according  to  law ;  for  moneys  ow- 
ing by  the  defendant  Levi  L.  Gans  for  his  liability  of  one-half  of  the 
judgment  obtained  by  John  S.  Giveen  against  the  Giveen  Manufacturr 
ing  Company  and  the  defendant  Levi  L.  Gans. 

The  plaintiff  is  the  holder  of  3  shares  of  the  common  capital  stock 
of  the  corporation,  of  the  par  value  of  $300,  which  were  issued  to 
John  S.  Giveen,  his  predecessor,  in  payment  for  good  will  (Corporation 
Minute  Book,  page  20),  while  the  defendants  are  the  owners  and 
holders  of  the  remaining  12  shares  of  the  common  stock,  likewise  is- 
sued for  good  will,  and  of  the  1,000  shares  of  its  preferred  stock, 
for  which  $100,000  in  cash  was  paid  at  the  organization  of  the  corpo- 
ration. Since  January,  1899,  the  defendant  Levi  L.  Gans,  as  president 
and  treasurer  of  the  corporation,  has  devoted  all  his  time  to  the  busi- 
ness and  has  attended  to  the  financing  of  the  corporation ;  in  doing  so 
he  has  indorsed  the  notes  issued  to  banks  by  the  corporation  and  ad- 
vanced large  sums  of  money  in  order  to  maintain  the  business  of  said 
corporation.  The  plaintiff's  predecessor  in  title,  John  S.  Giveen,  sev- 
ered his  connection  with  the  corporation  in  January,  1899.  In  1911 
this  action  was  instituted,  after  notice  to  Howard  S.  Gans  demanding 
that  the  corporation  institute  it. 

[1]  We  will  first  consider  the  question  of  salaries  paid  to  the  de- 
fendants Gans,  as  in  the  language  contained  in  the  plaintiff's  brief, 
this  is  the  most  important  raised  by  the  plaintiff.  It  appears  to  be  well 
settled  in  this  state  that,  where  the  by-laws  of  a  business  corporation 
provide  that  the  salary  or  compensation  of  its  officers  may  be  fixed  by 
the  bo^rd  of  directors,  an  adoption  of  such  by-law  does  not  deprive 
the  court  of  its  equitable  jurisdiction  to  inquire  into  the  reasonable- 
ness of  the  salaries  voted  by  the  directors,  and  that  a  minority  stock- 
holder in  a  representative  action  is  entitled  to  a  decree  requiring  the 
directors  to  return  to  the  treasury  all  sums  received  by  them  in  excess 
of  reasonable  compensation  for  the  services  they  rendered.  Carr  v. 
Kimball,  153  App.  Div.  825,  139  N.  Y.  Supp.  253 ;  Godley  v.  Crandall, 
212  N.  Y.  at  pages  130-131,  105  N.  E.  818.  So  that  we  are  met  with 
the  question :  Was  the  salary  of  the  defendant  Levi  L.  Gans,  as  presi- 
dent and  treasurer,  a  reasonable  one,  in  view  of  the  business  of  the 
corporation,  and  was  it  justified,  there  being  no  dispute  that  the  same 
was  fixed  at  a  meeting  of  the  directors  duly  elected,  and  at  a  meeting 
duly  called  and  at  which  the  defendants  Gans  did  not  participate? 
There  is  no  question  on  the  proof  submitted  that  since  the  year  1899 
the  business  of  the  corporation  was  conducted  by  the  defendant  Levi  L. 
Gans;  that  the  sales  increased  from  $450,000  to  $850,000;  that  he 
loaned  the  corporation  about  $174,000  a  year  and  indorsed  notes  on  an 
average  of  $160,000  a  year. 
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[2,  8]  The  rule  as  to  salaries  to  be  paid  to  officers  is  well  settled 
in  this  state.  As  was  said  by  Mr.  Justice  Miller  in  Godley  v.  CrandaiU 
212  N.  Y.  at  page  131,  105  N.  E.  at  page  821 : 

"It  is  undoubtedly  the  general  rule  that  acts  done  In  the  Interest  of  the  cor- 
poiation,  which  are  yoidable  only — i.  e.»  not  fraudulent  or  ultra  vires — may 
be  ratified  by  a  majority  of  the  shareholders,  and  that  thoee  who  object  must 
correct  them  within  the  corporation.  Leslie  v.  Lorillard,  110  N.  Y.  519  [18 
N.  B.  363,  1  L.  K.  A.  456] ;  Gamble  v.  Queens  County  Water  Co.,  123  N.  Y. 
91  [25  N.  B.  201,  9  L.  R.  A.  527] ;  Blynn  v.  Brooklyn  City  R.  R.,  158  N.  Y 
493  [53  N.  E.  520] ;  Continental  Ins.  Co.  v.  N.  Y.  &  H.  R.  R.  Co.,  187  N.  Y. 
225  [79  N.  B.  1026] ;  Pollitz  v.  Wabash  R.  Co.,  207  N.  Y.  113  [100  N.  E.  721]. 
That  rule  results  from  the  necessity  that  the  majority  must  determine  the 
policy  of  the  corporation,  with  whose  Internal  management  the  courts  wisely 
refrain  from  interfering.  Whether  increases  of  salaries  voted  by  the  directors 
to  themselyes  come  within  the  rule  may  well  be  doubted.  Only  one  case  in 
this  state  holding  that  they  do  is  cited,  MacNaughton  v.  Osgood,  41  Hun,  IGd, 
reversed  on  another  point}  114  N.  Y.  574  [21  N.  B.  1044].  Doubtless  the 
directors  may  appoint  and  fix  the  compensation  of  the  ministerial  officers  of 
the  corporation,  but  the  payment  of  salaries  to  themselves  as  mere  incidents 
of  their  office  is  a  different  matter.  There  is  authority  and  sound  reason  in 
support  of  the  pr(H)osltion  that,  in  the  absence  of  some  provision  of  statute, 
by-law,  or  charter,  the  directors  have  no  authority  to  vote  salaries  to  each 
other  as  mere  incidents  of  their  office  (Kelsey  v.  Sargent,  40  Hun,  150 ;  Mather 
V.  Eureka  Mower  Co.,  118  N.  Y.  629  [23  N.  E.  993] ;  Met-  Elevated  Ry.  v. 
Kneeland,  120  N.  Y.  134  [24  N.  B.  381,  8  L.  R.  A.  253,  17  Am.  St.  Rep.  619]) ; 
and  there  is  ample  authority  to  sustain  the  right  of  a  minority  stockholder  to 
maintain  a  representative  action  to  recover  salaries  voted  by  the  directors  to 
themselves  (Butts  v.  Wood,  37  N.  Y.  317 ;  Jacobson  v.  Brooklyn  Lumber  Co., 
184  N.  Y.  152,  and  see  cases  cited  on  page  168  [76  N.  B.  1075])." 

In  the  same  case  the  Appellate  Division,  in  153  App.  Div.,  at  pages 
711,  712,  139  N.  Y.  Supp.  236,  held  that  where  the  evidence  established 
that  the  services  rendered  by  such  officers  were  reasonably  worth  to 
the  corporation  at  least  what  had  theretofore  been  paid  to  them  as  reg- 
ular salaries  should  be  allowed  to  them.  See,  also,  Carr  v.  Kimball, 
153  App.  Div.  825,  139  N.  Y.  Supp.  253;  Hirsch  v.  Jones,  115  App. 
Div.  156,  100  N.  Y.  Supp.  687, 

[4,  5]  Therefore  the  resolution  of  the  board  of  directors  in  fixing 
the  salaries  of  the  defendants  Gans  having  been  regularly  adopted  and 
in  pursuance  of  the  power  given  by  the  by-laws,  and  it  appearing  that 
the  same  was  not  done  for  the  purpose  of  disposing  of  the  profits  and 
avoiding  payments  of  dividends,  as  was  the  case  in  all  of  the  author- 
ities cited  by  plaintiff,  the  question  to  be  determined  is :  Was  the  sal- 
ary voted  to  Levi  L.  Gans  fair,  reasonable  and  proper?  Proof  was 
offered  by  a  number  of  merchants  in  the  same  line  of  business  as  is 
conducted  by  the  defendant  corporation,  and  from  such  proof  I  am 
of  the  opinion  that  in  view  of  the  services  rendered  by  Levi  L.  Gans 
and  the  amount  of  money  he  procured  and  loaned  to  the  business  the 
salary  voted  to  him  was  fair  and  reasonable.  It  is  conceded  that  the 
whole  responsibilities  of  the  proper  financing  and  carrying  on  the 
business  was  with  him ;  at  no  time  did  the  plaintiff  assist,  aid,  or  offer 
to  participate  in  the  management  of  the  business,  and  from  the  years 
1899  to  1911  neither  the  plaintiff  nor  his  predecessor  in  title  ever  par- 
ticipated in  the  management  of  the  business,  contributed  any  moneys, 
or  objected  to  the  management  or  methods  pursued  by  the  directors 
and  officers  of  the  defendant  corporation,  although  no  dividends  had 
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-ever  been  declared  by  the  corporation  on  the  common  stock,  and  none 
on  the  preferred  stock  since  1908. 

As  to  the  salary  paid  to  Howard  S.  Gans :  It  appears  that  he  was 
unanimously  elected  secretary  in  1898  at  a  meeting  at  which  Giveen, 
plaintiff's  predecessor,  attended,  and  received  a  salary  of  $500,  as  pro* 
vided  by  the  by-laws.  In  January,  1899,  the  salary  was  raised  to  $1,000 
per  annum  by  an  amendment  to  the  by-laws.  In  June,  1908,  Gans 
<:eased  to  be  secretary  and  the  salary  was  dispensed  with,  as  appears 
by  the  minute  book  of  the  corporation.  The  proof  clearly  shows  that 
he  rendered  services  as  such  secretary,  and  also  legal  services  to  the 
corporation,  for  which  he  made  no  extra  charge.  I  fail  to  find  any- 
thing in  the  record  that  would  warrant  me  in  holding  that  the  sums  so 
paid  were  in  violation  of  the  rights  of  the  plaintiff  or  any  stockholders 
of  the  defendant  corporation. 

As  to  the  plaintiff's  claim  that  the  defendant  Levi  L.  Gans  has  taken 
certain  dividends  to  which  he  was  not  entitled,  I  can  find  no  justifica- 
tion for  such  a  claim.  It  is  apparent  from  an  examination  of  the  min- 
utes of  the  board  of  directors  that  the  dividend  paid  in  July  of  1908 
was  intended  to  cover  the  period  to  January,  1908.  The  action  in  ref- 
erence to  such  dividend  in  no  wise  impaired  the  rights  of  the  plaintiff 
or  any  stockholders  of  the  defendant  corporation.  Groh  v.  Groh,  80 
App.  Div.  85,  80  N.  Y.  Supp.  438. 

[8]  Plaintiff  claims  that  the  books  of  the  corporation  disclose  that 
the  defendant  Levi  L.  Gans  credits  himself  on  the  loan  account  with 
compound  interest.  I  know  of  no  authority  that  justifies  any  officer  of  a 
corporation  who  loans  money  to  such  corporation  of  claiming  more 
than  6  per  cent,  for  such  loan.  As  no  agreement  was  entered  into  be- 
tween the  parties,  defendant  was  not  entitled  to  more  than  6  per  cent. 
As  was  said  by  Mr.  Justice  Scott  in  Spain  v.  Talcott,  165  App.  Div.  at 
page  823,  152  N.  Y.  Supp.  at  page  611 : 

"The  question  as  to  when  Compound  Interest  may  be  charged  was  ex- 
hatustively  considered  in  Young  v.  Hm,  67  N.  Y.  162  {23  Am.  Rep.  99}.  In 
that  case  it  was  said:  'Compound  interest  can  only  be  recovered  upon  some 
new  and  independent  agreement,  made  upon  a  good  consideration.  ♦  ♦  • 
"The  exacting  or  reserving  of  compound  interest  has  not  met  with  favor  in 
the  courts^  but  the  right  to  retain  it  when  voluntarily  paid  is  not  disputed, 
and  a  recovery  of  it  upon  express  contract,  made  after  the  interest  has  ac- 
crued and  upon  a  suflicient  consideration,  is  aUowed.  ♦  •  ♦  Two  proposi- 
tions are  definitely  settled  by  adjudication:  First,  that  an  agreement  to  pay 
interest  upon  interest  must,  in  order  to  insure  its  validity,  be  made  after  the 
interest  whicdi  is  to  bear  interest,  has  become  due ;  and,  second,  that  it  must 
be  supported  by  a  sufficient  consideration.'  See,  also,  Quackenbush  v.  Leonard, 
9  Paige,  334;  Van  Benschooten  v.  Lawson,  6  Johns.  Ch.  313  [10  Am.  Dec. 
333] ;  Connecticut  v.  Jackson,  1  Johns.  Oh.  13  [7  Am.  Dec.  471].  The  con- 
tract was  for  6  per  cent  v^r  annum,  which  at  the  most  would  have  permitted 
only  annual  rests,  and  it  is  not  contended  that  there  was  ever  any  express 
agreement  that  Interest  should  be  compounded  more  frequently.  It  is  claimed, 
however,  that  plaintiff's  retention  of  the  monthly  accounts  current  showing 
the  compounding  of  interest  indicated  his  acquiescence,  and  was  equivalent 
to  an  express  agreement  that  the  interest  should  be  compounded  monthly. 
One  answer  is  that  no  new  consideration  is  shown  for  any  such  agreement, 
and  another  is  that  plaintiff  did  not  acquiesce.  On  the  contrary,  the  first  year 
of  the  contract  he  protested ;  but  his  protest  was  unheeded.  There  was  noth- 
ing more  that  he  could  do,  except  to  break  the  contract,  and  this,  for  obyious 
xeasonsi  he  could  not  do  without  great  financial  risk.    An  assent  to  an  U- 
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legal  transaction  will  not  be  inferred  nnder  snch  circumstances.  It  iis  also 
said  that  the  current  accounts  are  to  be  treated  as  accounts  stated,  and  that 
plaintiff,  having  received  and  retained  them  in  silence,  cannot  now  be  heard 
to  question  their  accuracy.  The  theory  upon  which  rests  the  finality  of  an 
account  stated  is  that  it  represents  an  agreement  reached  by  the  partleB.  It 
is  not  final,  however,  if  either  party  Is  so  drcumstanced  that  he  is  not  free 
to  assent  or  dissent,  or  if  either  had  already  expressed  his  disagreement  with 
the  manner  in  which  the  account  is  made  up.  Edwards  v.  Hoeffinghoff  [C.  C.l 
38  Fed,  635;  Eames  v.  Vacuum  Brake  Co.  v.  Prosser,  157  N.  Y.  300  [51  N. 
E.  986] ;  Stenton  v.  Jerome,  54  N.  Y.  480.  Both  of  these  obstacles  to  regard- 
ing the  monthly  accounts  as  final  exist  in  the  present  case." 

I  am  therefore  of  the  opinion,  as  to  the  interest  charged  to  the  L.  L. 
Gans  and  Jennie  Gans  account,  that  the  same,  so  far  as  it  represents 
compound  interest,  was  improper;  but  as  the  testimony  of  the  ex- 
pert accountant  called  by  the  plaintiff  was  so  contradictory,  the  de- 
cree may  provide  for  an  accounting  as  to  this  item  only. 

[7]  As  to  the  claim  of  the  plaintiff  that  the  defendant  Levi  L.  Gans 
is  chargeable  with  one-half  of  the  judgment  obtained  by  John  S.  Giv- 
een  against  the  Giveen  Manufacturing  Company  and  said  Gans,  it 
appears  that  a  judgment  was  obtained  in  1903,  and  the  same  was  dis- 
charged by  the  defendant  corporation  on  April  7,  1905.  While  it  is 
true  that  the  judgment  was  against  both  Gans  and  the  corporation, 
yet  a  reading  of  the  complaint  discloses  the  fact  that  the  contract  on 
which  the  action  was  predicated  was  between  Giveen  and  the  corpo- 
ration, and  that  the  same  inured  to  the  benefit  of  said  corporation,  and 
therefore  the  defendant  Gans  is  not  chargeable  with  the  payment  of 
any  portion  of  said  judgment. 

[8]  As  to  the  claim  that  Levi  L.  Gans  was  not  entitled  to  receive 
any  interest  for  moneys  loaned  by  him  to  the  corporation,  there  is  ab- 
solutely no  evidence  showing  that  said  moneys  were  not  required  by 
the  corporation  in  its  business,  and  I  know  of  no  rule  of  law  that  pre- 
vents an  officer  of  a  corporation  loaning  it  moneys  and  receiving  there- 
for 6  per  cent,  on  such  loans. 

Let  judgment  be  entered  directing  the  defendant  Levi  L.  Gans  to  ac- 
count for  moneys  received  by  him  as  compound  interest  or  credited 
to  the  L.  L.  Gans  and  Jennie  Gans  account  as  compound  interest,  and 
that  a  reference  be  had  to  ascertain  the  exact  amount  so  received  or 
charged.  As  to  the  other  claims  of  the  plaintiff  the  complaint  is  dis- 
missed. 

Submit  findings  and  decree. 


FARRBLL  v.  STUART  et  al. 

(Supreme  Ck)urt,  AppeUate  Term,  First  Department    May   6«  1910.) 

1.  Replevin   ^=s>59 — ^Pbocbbdings  fob  Taking   Pbopebty — ^Desgbiftion    of 
Pbopertt. 

That  goods  were  defectively  described  in  replevin  proceedings  is  Im- 
material, where  the  officer  has  in  fact  found  the  right  property  and  taken 
it  into  possession. 

[Ed.  Note. — For  other  cases,  see  Replevin,  Cent  Dig.  f§  215-218 ;  Dea 
Dig.  <&=959.] 
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2.    XtEFLEVIN  «S»8— M0BT0A6ES*B  RiOHT  TO  POSSBSSION — ^BaHKBNT. 

Since  a  bailee  cannot  be  deprived'  of  his  possessory  title  withoat  the 
payment  of  his  charges,  the  assignee  of  an  unrecorded  chattel  mortgage 
covering  goods  in  storage  does  not  obtain  an  interest  in  the  goods  en- 
titling him  to  maintain  replevin  therefor  without  payment  of  storage 
charges  as  against  the  holder  of  a  bill  of  sale  to  whom  possession  has 
been  transferred  upon  the  payment  of  such  charges. 

[Ed.  Note. — For  other  cases,  see  Replevin,  Cent  Dig.  JJ  45-68;  Dec. 
Dig.  «=>8.] 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  First  Dis- 
trict. 

Action  in  replevin  by  William  A.  Farrell  aeainst  Tohn  G.  Stuart, 
the  Bronx  Fireproof  Storage,  Incorporated,  and  the  Keeler  Art  Gal- 
leries. From  the  judgment  for  plaintiff*  defendant  Keeler  Art  Gal- 
leries appeals.     Reversed  and  remanded. 

Argued  March  term,  1915,  before  LEHMAN,  HENDRICK,  and 
COHALAN,  JJ. 

George  B.  Keeler,  of  New  York  City,  for  appellant. 
Jacob  Stiefel,  of  New  York  City,  for  respondent. 

HENDRICK,  J.  [1]  Appellant  is  aggrieved  by  a  judgment  sus- 
taining the  act  of  plaintiff  in  taking  from  its  possession  certain  chat- 
tels. One  of  the  points  urged  by  appellant  is  that  the  chattels  were 
defectively  described  in  the  replevin  proceedings,  and  if  this  were  an 
appeal  from  an  order  denying  a  motion  to  vacate  the  writ  the  point 
would  require  consideration.  But  the  officer  found  the  right  property 
and  took  it  into  his  possession.  It  is  now  in  plaintiff's  possession  under 
the  judgment.  It  seems  to  me,  therefore,  that  the  questions  decided 
in  Devoe  et  al.  v.  Selig  et  al.,  25  Misc.  Rep.  411,  54  N.  Y.  Supp.  941, 
and  Schwietering  v.  Rothschild,  26  App.  Div.  614,  50  N.  Y.  Supp.  206, 
are  not  presented. 

[2]  Appellant  also  argues  a  question  of  law.  During  1913  defend- 
ant Stuart,  the  owner  of  the  chattels,  placed  them  in  storage.  In  Au- 
gust, 1914,  a  mortgage  of  the  chattels  was  duly  filed.  In  September, 
1914,  the  storage  company,  on  receiving  $93.50,  the  amount  then  due 
for  storage,  delivered  the  chattels  to  appellant  who  had  made  the  pay- 
ment. Appellant  had  an  interest  by  virtue  of  a  bill  of  sale  as  security 
for  a  loan  of  $75  made  to  the  owner.  As  the  goods  arrived  at  appel- 
lant's place  of  business  they  were  seized  on  the  writ  issued  in  favor 
of  plaintiff  who  is  assignee  of  the  mortgage.  In  September,  1914,  the 
storage  company  had  a  valid  lien  on  the  chattels  for  a  year's  storage. 
Under  the  findings  the  storage  company  had  no  notice  of  any  chattel 
mortgage,  although  as  matter  of  law  it  had  been  executed  in.  1910,  but 
not  filed.  Plaintiff,  as  mortgagee,  could  not  have  obtained  possession 
without  payment  of  that  sum  of  $93.50. 

Did  he  obtain  any  better  right  by  seizing  them  after  they  had  passed 
into  the  possession  of  appellant?    There  is  no  reason  why  a  change 
in  the  name  of  the  bailee  should  increase  plaintiff's  interest  in  the  chat- 
tels.   If  his  interest  was  a  certain  sum  or  aggregate,  subject  to  a  prior   • 
charge  of  $93.50,  while  the  chattels  were  in  the  warehouse,  it  could 
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not  reasonably  be  any  greater  after  change  of  possession  of  the  ware- 
house to  appellant's  place  of  business.  It  was  simply  a  case  of  trans- 
fer. The  storage  company  held  a  possessory  title  as  security  for 
$93.50.  On  receipt  of  that  sum  it  transferred  its  title  to  appellant. 
Plaintiff  would  have  obtained  all  he  was  entitled  to  if  he  had  obtained 
possession  of  the  chattels  subject  to  payment  of  $93.50  for  which  the 
storage  company  had  a  lien,  and  which  passed  to  the  appellant  by  sub- 
rogation. I  am  also  inclined  to  hold  that  appellant  obtained  legal  title 
to  a  part  of  the  chattels  seized  which  is  not  included  in  the  mortgage ; 
but,  as  there  must  be  a  new  trial,  the  articles  included  in  the  mortgage 
may  be  identified,  so  far  as  there  is  any  latent  ambiguity,  by  parol  evi- 
dence.   Galen  v.  Brown,  22  N.  Y.  37. 

Judgment  reversed,  and  new  trial  ordered,  with  costs  to  appellant 
to  abide  the  event.    All  concur. 


BOtJTROSS  V.  BEILOUNET. 

(Supreme  Court,  Appellate  Term,  First  Department     May  5,  1915.) 

JtJDGMEWT  «=»144 — Default  J aDGMENX— Vacation — Gbounds. 

Where  plaintiff's  default  was  due  to  bad  advice  and  laxity  of  his  origi- 
nal attorney,  and  defendant,  pleading  a  denlftl  and  an  affirmative  defense 
and  counterclaim,  presented  testimony  on  the  inquest  consisting  aol^  of 
conclusions,  and  it  was  impossible  to  say  that  he  had  established  any 
cause  of  action,  a  default  Judgment  for  defendant  must  be  set  aside. 

[Ed.  Note.— For  other  cases,  see  Judgment,  Cent  Dig.  §  255 ;  Dec  Dig. 
«s»144.] 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Sixth  Dis- 
trict. 

Action  by  George  W.  Boutross  against  Joseph  Beilouney.  From  an 
order  denying  plaintiff's  motion  to  open  its  default,  he  appeals.  Re- 
versed, default  opened,  judgment  vacated,  and  new  trial  ordered. 

Argued  March  term,  1915,  before  LEHMAN,  HENDRICK,  and 
COHALAN,  JJ. 

Ferris,  Dannenberg  &  Ansbacher,  of  New  York  City  (Jacob  Ans- 
bacher  and  George  A.  Ferris,  both  of  New  York  City;  of  counsel), 
for  appellant. 

John  C.  Judge,  of  Brooklyn,  for  respondent. 

LEHMAN,  J.  The  plaintiif  herein  brought  an  action  to  recover  the 
sum  of  $251.51.  The  defendant  pleaded  a  denial,  an  affirmative  de- 
fense, and  a  counterclaim.  After  various  delays,  apparently  due  to 
dilatoriness  on  the  part  of  plaintiff  or  his  attorney,  the  case  was  set 
down  for  trial  on  January  5,  1915.  Some  days  before  that  date  some 
dispute  seems  to  have  arisen  between  the  plaintiff  and  his  attorney 
in  regard  to  the  attorney's  compensation,  and  it  was  agreed  between 
them  that  a  substitution  of  attorneys  should  be  had.  At  that  time  the 
original  attorney  informed  the  plaintiff  that  he  would  secure  an  ad- 
journment on  January  5th  to  allow  an  order  of  substitution  to  be 
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made.  On  January  5th  plaintiff's  attorney  presented  an  affidavit  in 
which  he  asked  for  sttch  adjournment^  but  the  adjournment  was  re- 
fused and  an  inquest  taken.  Thereafter  plaintiff  moved,  through  his 
new  attorneys,  to  open  his  default,  but  the  motion  was  denied. 

The  request  for  an  adjournment  was  not  based  upon  any  legal  ex- 
cuse, and  the  trial  justice  was  not  bound  to  grant  any  further  time. 
The  motion  to  open  the  default  presented,  therefore,  only  a  question 
of  discretion.  The  practice  of  openine^  defaults  upon  slight  excuses 
has  produced  in  the  courts  a  laxity  which  we  have  on  several  occa- 
sions criticized.  In  view  of  this  fact  this  court  is  not  disposed  to 
interfere  with  the  trial  justice's  discretion,  except  in  rare  instances.  In 
this  case,  however,  the  defendant's  testimony  upon  the  inquest  consists 
solely  of  conclusions,  and  it  is  impossible  for  us  to  say  that  defendant 
has  really  established  any  cause  of  action.  The  plaintiff's  default  was 
due  to  bad  advice  and  laxity  on  the  part  of  his  original  attorney.  As 
a  result  of  this  advice  the  plaintiff  has  been  deprived  of  his  day  in 
court.  The  plaintiff  has  a  right,  however,  to  demand  at  least  that 
the  evidence  presented  in  his  absence  shall  consist  of  facts,  and  not 
of  conclusions.  Moreover,  it  has  been  held  that  where  a  plaintiff  fails 
to  appear  in  the  Municipal  Court,  or  does  appear  and  asks  for  a  dis- 
continuance, the  court  cannot  proceed  to  take  proof  of  counterclaim. 
Norris  v.  Bleakley,  3  Abb.  Prac.  107;  Nichols  v.  Williams,  42  Misc. 
Rep.  527,  86  N.  Y.  Supp.  136;  A.  M.  Engel  &  Co.  v.  Davis,  81  Misc. 
Rep.  202,  142  N.  Y.  Supp.  469. 

Order  reversed,  default  opened,  judgment  vacated,  and  new  trial  or- 
dered, with  costs  to  appellant  to  abide  the  event.    All  concur. 


CODINQTON  ▼.  INTBRBOBOUGH  RAPID  TRANSIT  CO. 

(Supreme  Court,  Appellate  Term,  First  Department    May  5,  1915.) 

CaBBIBBS    ^=s>846 — INJUBIEB    TO    PABSXNGBft— SUFTTOISNOT    OF    EVIDBNCB. 

In  an  action  for  injuries  to  one  attempting  to  board  a  subway  train, 
tbe  weight  of  evidence  held  to  sbow  that  the  accident  was  caused  by 
plaintifP  running  into  the  door  of  the  car  after  it  had  been  shut,  and  not 
by  the  closing  of  ttie  door  upon  him  as  he  was  entering  the  car. 

[£d.  Note.--For  other  cases,  see  Carriers,  Cent  Dig.  i  1401 ;  Dec  Dig. 

Appeal  from  City  Court  of  New  York,  Trial  Term. 

Action  by  Perly  M.  Codington  against  Interborough  Rapid  Transit 
Company.  Judgment  for  the  plaintiff,  and  defendant  appeals.  Re- 
versed, and  new  trial  ordered. 

Argued  March  term,  1915,  before  LEHMAN,  HENDRICK,  and 
COHALAN,  JJ. 

James  L.  Quackenbush,  of  New  York  City  (Louis  S.  Carpenter,  of 
New  York  City,  of  counsel),  for  appellant. 

McLaughlin  &  Stern,  of  New  York  City  (Alonzo  G.  McLaughlin 
and  Martin  Lippman,  both  of  New  York  City,  of  counsel),  for  re* 
spondent. 
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HENDRICK,  J.  PlaititifF  sued  for  personal  injuries  caused  by 
the  alleged  negligence  of  a  guard  upon  one  of  defendant's  subway 
trains  in  closing  a  door  before  plaintiff  had  an  opportunity  to  enter. 
The  plaintiff  was  attempting  to  enter  the  rear  door  of  a  car  about  the 
middle  of  a  train.  The  train  was  at  a  standstill,  and  the>  door  about 
opposite  of  the  ticket  chopper's  box.  The  question  at  issue  is  correctly 
stated  in  appellant's  brief  as  follows: 

"The  question  of  fact  In  the  case  was  as  to  whether  the  car  door  was  wide 
(H>en  when  the  plalotifl  started  to  Rtep  on  the  car  platform,  and  was  closed 
by  the  guard  In  such  a  maimer  as  to  strike  the  pUlntiff's  shoulder,  the  blow 
forcing  the  plaintiff  back  upon  the  station  platform,  fc^owlng  which  the  glass 
broke  and  feU  into  the  plalntifTs  face,  or  whether  the  door  was  closed,  or  sub- 
stantiaUy  closed,  when  plaintiff  reached  the  car,  and  plaintiff  struck  the 
glass  with  the  right  side  of  his  head,  causing  the  glass  to  break  and  inflict 
the  cut" 

The  plaintiff's  version  of  the  occurrence  is  this: 

*'I  paid  my  fare  and  went  forward  towards  the  train,  *  •  *  the  rear 
door  of  the  car  which  was  open.  The  man  in  front  of  me  got  aboard,  and 
Just  as  I  was  about  to  put  my  foot  upon  the  platform  of  the  car  the  guard 
slammed  the  door  shut,  and  hit  me  on  the  shoulder.  The  glass  broke,  cut 
my  face  in  dropping,  and  some  one  grabbed  me  and  took  me  over  to  the  bench 
alongside  the  ticket  chopper." 

He  says  that  he  was  ^'hurrying'*  to  catch  the  train.  He  swears  pos- 
itively that  as  he  attempted  to  enter  the  car  the  door  was  fully  open. 
There  was  no  one  behind  him  that  pushed  or  crowded  him.  A  young 
lady  employed  by  the  company,  of  which  the  plaintiff  is  tlie  manager 
of  one  branch,  was  the  only  witness  sworn  on  plaintiff's  behalf,  who 
saw  the  accident.  She  said  that  she  was  directly  behind  plaintiff  when 
he  bought  his  ticket;  that  he  was  hurrying;  and  that  "he  went  to  get 
the  train,  and  when  they  slammed  the  door  the  door  hit  him,  and  Sie 
glass  broke  and  showered  all  over  him  and  cut  him."  She  testified  that 
the  door  of  the  car  was  open. 

Six  witnesses  were  produced  and  sworn  on  the  part  of  the  defend- 
ant. Four  of  these  were  employes  of  the  defendant,  being  the  ticket 
chopper,  a  special  ofiicer  of  defendant  in  charge  of  the  station  platform, 
a  porter,  and  the  guard  in  charge  of  the  door  on  the  car  at  the  time  of 
the  accident.  The  fifth  witness  was  an  employe  of  Ward  &  Gow,  and 
was  filling  a  gum  machine  at  the  time ;  and  the  sixth  was  a  passenger, 
who,  as  he  testifies,  was  thrust  aside  by  the  plaintiff  at  the  ticket  win- 
dow as  he  was  about  to  purchase  a  ticket  ahead  of  the  plaintiff.  Each 
of  these  witnesses  testified  that  they  saw  the  plaintiff  running  for  the 
train ;  that  before  he  reached  it  the  door  was  closed,  and  that,  being 
unable  to  check  himself  quickly,  he  ran  or  slid  into  the  door,  his  head 
and  shoulders  striking  the  glass  and  breaking  it,  his  face  being  cut  as 
he  came  in  contact  therewith. 

These  witnesses  differ  as  to  exactly  when  the  door  closed,  but  all 
agree  that  the  door  closed  after  plaintiff  passed  the  cancellation  box 
and  before  he  reached  the  car.  The  ticket  chopper  testified  that  plain- 
tiff was  making  such  haste  when  he  went  past  the  ticket  box  as  to  drop 
his  ticket  on  the  floor,  and  not  into  the  box.  The  door  was  6  feet  4 
inches  in  length,  and  had  a  rubber  air  cushion  extending  along  its  edge 
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for  6  feet  1  inch.  As  the  door  closes  it  strikes  a  door  post,  and  the 
cushion  is  for  the  purpose  of  taking  the  jar  off  the  door  as  it  strikes 
the  post.  There  was  a  glass  in  the  door  21  inches  by  31  inches,  firmly 
imbedded  in  putty,  with  beading  around  it.  The  top  of  the  glass  was 
5  feet  11  inches  from  the  car  platform,  and  comes  to  within  5  inches 
of  the  top  of  the  door.  The  width  of  the  door  *'style"  or  panel  in 
which  the  glass  sets  is  6  inches  wide,  and  the  glass  sets  into  these  pan- 
els  three-eighths  of  an  inch.  The  plaintiff  was  6  feet  %  inches  tall  and 
weighed  225  pounds,  and  says  that  as  he  started  to  enter  the  door  he 
was  standing  upright.  The  witnesses  all  agreed  that  the  glass  broke 
with  a  "crash." 

The  defendant  claims  that  the  verdict  is  against  the  weight  of  evi- 
dence, not  only  by  reason  of  the  number  of  witnesses  and  their  evi- 
dence in  direct  contradiction  of  plaintiff  and  his  witness,  but  by  rea- 
son of  the  inherent  improbability  of  the  occurrence  of  the  accident  as 
claimed  by  the  plaintiff.  With  this  contention  this  court  is  in  accord. 
The  plaintiff  did  not  dispute  the  testimony  of  the  defendant's  witness 
to  the  effect  that  he  was  running  towards  the  train.  There  was  no 
crowd  upon  the  station  platform  or  preceding  him  to  impede  his  prog- 
ress towards  the  car.  Assuming,  as  claimed  by  plaintiff,  that  the  door 
was  fully  open  when  he  attempted  to  board  the  car,  and  that  plaintiff's 
left  shoulder  was  at  the  edge  of  the  opening  into  which  the  door  en- 
tered when  fully  closed,  his  right  shoulder  would  have  been  the  width 
of  his  body  nearer  the  cushion  on  the  edge  of  the  door,  and  it  is  impos- 
sible to  conceive  that  the  force  of  the  door  passing  through  the  short 
space  between  the  outer  edge  of  the  door  and  right  shoulder  of  the 
plaintiff  would  have  resulted  in  the  blow  which  would  cause  the  break- 
ing of  the  glass  in  the  door  and  force  plaintiff  back  upon  the  platform 
of  the  station,  and  this  without  some  injury  to  or  mark  upon  plain- 
tiff's shoulder,  of  which  no  claim  is  made.  It  was  not  shown  or  claim- 
ed that  the  impact  of  a  door  upon  the  door  post  when  fully  cl6sed  by 
the  guard  without  obstruction  would  cause  the  breaking  of  glass  in  a 
door  constructed  as  this  was,  and  certainly  it  is  reasonable  to  believe 
that  such  an  impact  must  be  more  severe  than  one  against  the  yielding 
shoulder  of  a  man.  It  is  vastly  more  reasonable  to  say  that  the  break- 
ing of  the  glass  was  caused  by  a  direct  blow  upon  the  glass  itself,  or  a 
wrench  upon  the  door  frame  caused  by  the  striking  of  plaintiff's  body 
against  the  side  of  the  door. 

Again,  plaintiff  swears  he  was  standing  erect  as  he  entered  the  caf, 
that  his  face  was  cut  by  "falling"  glass,  and  that  the  "glass  broke  and 
came  down  and  cut  my  face."  His  height  was,  as  before  stated,  6  feet 
%  inches;  the  top  of  the  glass  in  the  door  was  5  feet  11  inches;  so 
that  nearly  all  of  the  glass  panel  was  below  the  point  of  injury  on  plain- 
tiff's face,  and  it  would  appear  that  the  cut  was  caused  by  glass  flying 
upward,  instead  of  downward.  This  is  more  in  accord  with  defend- 
ant's claim  that  plaintiff's  face  was  cut  by  his  head  striking  and  break- 
ing the  glass.  Upon  a  careful  examination  of  the  whole  record,  and 
in  view  of  the  improbability  of  the  accident  having  been  caused  as 
claimed  by  plaintiff,  and  the'  more  reasonable  and  probable  cause  be- 
ing given  by  the  defendant's  witnesses,  we  think  that  the  plaintiff 


Digitized  by  VjOOQ  iC 


992  152  NEW  YOBK  8UPPLBMBNT  (Sup.  Ct 

failed  to  sustain  the  burden  of  proof  cast  upon  him  to  show  that  the 
accident  occurred  as  claimed  by  him,  and  there  should  be  a  new  trial. 
Judgment  reversed,  and  new  trial  ordered*  with  costs  to  appellant 
to  abide  the  event    All  concur. 


ROSEN  V.  WERLB. 
(Supreme  Court,  Appellate  Term,  First  Department    May  5,  1915.) 

1.  Costs  ^s»232 — Municipal  Court — ^Disutssal  of  Appeal. 

Where  defendant,  who  had  appealed  from  a  default  judgment  against 
him  in  the  Municipal  Court,  thereafter  complied  with  the  condition  re- 
quired by  that  court  and  had  the  judgment  vacated,  and  his  appeal  was 
dismissed,  plaintiff  did  not  thereby  become  entitled  to  the  coats  deposited 
by  defendant  on  taking  the  appeal,  as  required  by  Municipal  Court  Act 
(Laws  1902,  c.  580)  §  311. 

[Ed.  Note.— For  other  cases,  see  Costs,  Cent  Dig.  il  877-883;  Dec. 
Dig.  4gs»232.1 

2.  Courts  ^ss>190  —  Municipal  Coubts  —  Appealable  Obdeb  —  Costs  Db- 

positxd  on  fobmeb  appeal. 

An  order  of  the  Municipal  Court,  directing  payment  to  plaintiff  of  costs 
deposited  by  defendant  on  appeal  from  a  default  judgment  which  was 
thereafter  vacated,  is  not  appealable. 

[Ed.  Note.— For  other  cases,  see  Courts,  Dec  Dig.  «=s>19D;  Appeal  and 
Error,  Cent  Dig.  §  103.] 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Sixth  Dis- 
trict. 

Action  by  Samuel  Rosen  against  John  Werle,  doing  business  under 
the  firm  name  and  style  of  the  Century  Storage  Warehouse.  From 
an  order  directing  the  clerk  of  the  Municipal  Court  to  pay  to  plain- 
tiff's attorney  the  costs  deposited  by  defendant  on  an  appeal  from 
a  judgment  subsequently  vacated,  defendant  appeals.  Appeal  dis- 
missed. 

Argued  March  term,  1915,  before  LEHMAN,  HENDRICK,  and 
COHALAN,  JJ. 

Abraham  Harris,  of  New  York  City,  for  appellant. 
Harry  Rittenberg,  of  New  York  City,  for  respondent 

COHALAN,  J.  Judgment  was  taken  against  ^he  defendant  herein 
by  default  He  moved  to  open  the  default,  and  an  order  was  made 
granting  the  motion,  upon  condition  that  he  give  an  undertaking  to 
secure  the  amount  of  the  judgment,  or  deposit  the  amount  in  court. 
The  defendant  failed  within  the  time  allowed  to  comply  with  these 
terms,  and  instead  appealed  from  the  judgment  and  the  order  entered 
thereon.  Upon  the  appeal  he  deposited  the  costs  with  the  clerk  of 
the  court  as  required  by  section  311  of  the  Municipal  Court  Act  The 
defendant  later  moved  to  be  allowed  to  comply  with  the  terms  of  the 
order  opening  the  default.  This  motion  was  granted,  and  he  there- 
upon filed  a  bond,  and  his  default  was  opened.  The  plaintiff  then 
moved  in  this  court  to  dismiss  the  appeal,  and,  there  being  no  objection 
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by  the  defendant,  the  appeal  was  dismissed  without  costs.  The  plain- 
tiff thereupon  made  a  motion  in  the  lower  court  for  an  order  directing 
the  clerk  to  pay  to  him  the  costs  deposited  by  the  defendant  upon  tak- 
ing the  appeal  from  the  judgment.  This  motion  was  granted,  and  from 
the  order  entered  thereon  this  appeal  has  been  taken. 

[  1  ]  The  court  below  had  no  authority  to  make  such  an  order.  When 
the  defendant  complied  with  the  terms  of  the  order,  his  default  was 
opened,  and  the  judgment  was  vacated.  There  no  longer  existed  any 
reason  for  the  appeal,  and  it  was  properly  dismissed.  These  proceed- 
ings left  the  matter  as  though  no  judgment  had  ever  been  entered,  or 
an  appeal  taken  therefrom,  and  any  costs  deposited  by  the  defendant 
under  the  circumstances  belonged  to  him,  and  not  to  the  plaintiff,  or 
his  attorney.  Money  deposited  under  section  311  is  not  only  one  of 
the  requisites  to  perfect  an  appeal,  but  is  for  the  purpose  of  reim- 
bursing the  plaintiff  for  the  costs  and  disbursements,  provided  the 
judgment  appealed  from  is  affirmed,  or  the  case  on  appeal  is  dismissed. 
The  plaintiff  does  not  become  entitled  to  the  costs  when  the  judg- 
ment is  vacated,  and  it  is  upon  the  judgment  alone  that  the  right  to 
costs  is  predicated. 

[2]  The  order  herein,  however,  is  not  an  appealable  order;  but, 
should  the  trial  of  the  action  result  in  a  judgment  for  the  plaintiff,  the 
costs  improperly  obtained  by  him  should  be  credited  thereon. 

Appesd  dismissed,  without  costs.    All  concur. 


CHURCHILL  V.  COYNE  et  al. 

(Supreme  Court,  Appellate  l^rm.  First  Department    May  5,  1915.) 

Rkfebknce  ^=>76 — Fees  of  Befebeb. 

Under  Code  Civ.  Proc.  |  3296,  limiting  the  fees  of  a  referee  to  $10  for 
each  day  necessarily  spent  In  the  business  of  reference,  unless  a  stipula- 
tion for  an  amount  in  excess  of  that  sum  be  entered  into,  a  referee  cannot 
recover  the  reasonable  yalue  of  his  services  in  the  absence  of  a  stipula- 
tion, and  so  must  show  the  time  necessarily  spent  on  the  matter  referred. 
[Bd.  Note.— For  other  cases,  see  Reference,  Cent  Dig.  §§  109-113 ;  Dec. 
Dig.  <9=s>76.] 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Seventh  Dis- 
trict. 

Action  by  Thomas  W.  Churchill  against  Thomas  J.  Co3me,  individ- 
ually and  as  executor  of  and  trustee  under  the  last  will  and  testament 
of  Mary  Coyne,  deceased,  and  others.  From  a  judgment  for  plaintiff, 
defendants  appeal.    Reversed  and  remanded. 

Argued  March  term,  1915,  before  LEHMAN,  HENDRICK,  and 
COHALAN,  JJ. 

J.  Baldwin  Hand,  of  New  York  City  (Richard  B.  Hand,  of  New 
York  City,  of  counsel),  for  appellants. 

Ernest  W.  Marlow,  of  New  York  City,  for  respondent. 

HENDRICK,  J.  The  action  is  brought  to  recover  for  services  ren- 
dered by  plaintiff  as  a  referee  appointed  in  an  action  in  the  Supreme 

^Es»For  oUier  cases  see  tamt  topic  ft  KBT-NUMBER  in  all  Key-Numbered  Digests  ft  Indexes 
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Court.  Plaintiff  framed  his  complaint  and  the  case  was  tried  on 
the  theory  that  he  was  entitled  to  recover  for  the  reasonable  value  of 
his  services.    This  is  error. 

The  fees  of  a  referee  in. an  action  or  special  proceeding  are  regu- 
lated by  section  3296  of  the  Code  of  Civil  Procedure,  and  are  limited 
to  $10  for  each  day  necessarily  spent  in  the  business  of  the  reference, 
unless  a  stipulation  in  excess  of  that  sum  is  entered  into.  The  stipula- 
tion must  be  in  writing  and  must  fix  the  rate  of  compensation  (N.  Y. 
Mutual  Savings  &  Loan  Ass'n  v.  Westchester  Fire  Ins.  Co.,  98  App. 
Div.  285,  90  N.  Y.  Supp.  710),  and  in  the  absence  of  a  stipulation,  a 
referee  is  only  entitled  to  the  fee  fixed  by  statute  (Matter  of  Bieber,  36 
Misc.  Rep.  341,  73  N.  Y.  Supp.  552).  It  is  incumbent  upon  the  ref- 
eree to  show  that  the  time  spent  on  the  reference  was  necessarily  re- 
quired. Finkel  v.  Kohn,  24  Misc.  Rep.  368,  53  N.  Y.  Supp.  694 ;  Matter 
of  Piatti,  26  Misc.  Rep.  434,  56  N.  Y.  Supp.  132. 

The  judgment  should  be  reversed,  and  new  trial  ordered,  with  costs 
to  appellant  to  abide  the  event.    All  concur. 


MAJESTIC  METAL  BED  CO.,  Inc.,  v.  MtfTUAL  FURNITURE  CO.,  Inc. 
(Supreme  Court,  Appellate  Term,  First  Department.     May  5,  1915.) 

1.  CouBTs  «=s>189 — Municipal  Courts — ^Pbocedubii-— Tbavebbk  or  Rstubn. 

Where  defendant  in  the  Municipal  Court  appears  specially  and  by  af- 
fidavit traverses  the  return  to  the  summons,  the  issue  is  properly  set 
down  for  trial. 

[Ed.  Note.— For  other  cases,  see  Courts,  Cent  Dig.  §§  409,  412,  413,  429, 
458;   Dec.  Dig.  «=3>189.] 

2.  Corporations  ^=s>507 — ^Process — Servick — Requisites. 

Where  the  affidavit  of  the  process  server  averred  that  he  served  the 
summons  on  H.  U.,  the  secretary  of  defendant  corporation,  and  the  un- 
contradicted evidence  showed  that  the  service  was  on  J.  U.,  who  never 
had  been  an  officer  of  the  corporation,  and  who  informed  the  process 
server  of  that  fact,  the  court  should  sustain  a  traverse  to  the  return  and 
dismiss  the  action. 

[Ed.  Note.-— For  other  cases,  see  CorporaticMis,  Cent  Dig.  H  1971-1975, 
1976-2000;   Dec.  Dig.  <&=>507.J 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  First  Dis- 
trict 

Action  by  the  Majestic  Metal  Bed  Cotnpany,  Incorporated,  against 
the  Mutual  Furniture  Company,  Incorporated.  From  a  judgment  of 
the  Municipal  Court,  bringing  up  for  review  an  order  overruling  a 
traverse  of  the  return  after  trial  of  issue  of  fact  raised  thereby,  defend- 
ant appeals.    Reversed,  and  complaint  dismissed. 

Argued  March  term,  1915,  before  LEHMAN,  HENDRICK,  and 
COHALAN,  JJ. 

Herman  A.  Brand,  of  New  York  City,  for  appellant 

Jacob  Neumark,  of  New  York  City,  for  respondent 

COHALAN,  J.  [1]  The  process  server  in  this  case  made  an  affi- 
davit in  which  he  testified  that  he  served  the  summons  upon  Hayward 

^=9For  oUier  cases  see  same  topic  &  KEY-NUMBER  In  all  Key-Nnmberttd  DIcwts  *  Indaxas 
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Ulman,  the  "secretary"  of  the  defendant.  Upon  the  return  day  of  the 
summons  the  defendant  appeared  specially,  and  filed  an  affidavit  made 
by  one  Jack  Ulman,  in  which  he  stated  that  he  was  the  person  served, 
aqd  that  he  was  not  and  never  had  been  an  officer  of  the  defendant 
corporation.  The  issue  thus  raised  was  set  down  for  trial  for  Decem- 
ber 11,  1915,  and  this  practice  was  correct.  Robert  &  Lewis  Co.  v. 
Dale,  74  Misc.  Rep.  390,  132  N.  Y.  Supp.  405;  Phillips  v.  Albert,  81 
Misc,  Rep.  131,  142  N.  Y.  Supp.  325. 

[2]  Upon  the  trial  no  testimony  whatever  was  offered  by  the  plain- 
tiff. Jack  Ulman,  in  testifying  that  the  process  server  handed  him  a 
summons  in  the  action,  said : 

"I  saw  that  it  was  against  tbe  company,  and  I  told  him  that  I  was  no  of- 
ficer of  the  company,  and  never  was.  I  told  him  my  name,  and  be  said  it 
makes  no  difference." 

Hayward  Ulman,  in  addition,  testified  that  he  was  the  secretary  of 
the  defendant,  and  that  he  had  not  been  served  with  the  summons  in 
the  action.  Upon  this  undisputed  testimony  the  court  below  should 
have  sustained  the  traverse  and  dismissed  the  action. 

Judgment  reversed,  with  costs,  and  complaint  dismissed,  with  costs. 
All  concur. 


BERNSTEIN  v.  FULSON  REALTY  CO. 

(Supreme  Court,  Appellate  Term,  First  Department    May  6,  1915.) 

Brokers  ^=s>52 — Real  Estate  Agent — Prooursno  Purchaser — Aqreeubnt 
AB  TO  Compensation — Effect. 

Where  a  real  estate  broker  procured  a  purchaser  on  his  principal's 
terms,  but  agreed,  without  consideration,  that  his  right  to  commissions 
should  not  accrue  until  the  closing  of  the  contract  and  the  payment  of 
the  consideration  by  the  buyer,  the  broker  could  recover  commissions, 
Irrespective  of  the  consummation  of  the  sale,  which  failed  through  his 
principal's  inability  to  convey  as  contracted,  since  his  agreement  post- 
poning his  right  to  conmilssions  was  without  consideration. 

[Ed.  Note. — ^For  other  cases,  see  Brokers,  Cent  Dig.  |  73;    Dec.  Dig. 

Appeal  from  City  Court  of  New  York,  Trial  Term. 

Action  by  Jacob  Bernstein  against  the  Fulson  Realty  Company. 
Judgment  for  defendant,  and  plaintiff  appeals.  Reversed,  and  new 
trial  ordered. 

Argued  April  term,  1915,  before  GUY,  BIJUR,  and  PENDLE- 
TON, JJ. 

Paul  Englander,  of  New  York  City,  for  appellant. 
Edward  Herrmann,  of  New  York  City,  for  respondent 

GUY,  J.  The  action  is  to  recover  broker's  commissions  for  pro- 
curing a  purchaser  of  real  estate.  The  plaintiff  procured  a  purchaser 
on  the  defendant's  terms,  but  on  the  day  fixed  for  the  signing  of  the 
contract,  and  before  it  was  executed  by  the  vendor  and  vendee,  the 
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defendant's  president  prepared  the  following  paper  and  had  it  signed 
by  the  plaintiff  and  one  Jackson : 

"We  hereby  agree,  in  consideration  of  the  making  of  the  contract  this  day, 
between  Fulson  Realty  Ck)mpany  and  Progress  Holding  Ckwipany,  and  as 
part  of  the  said  contract,  that  our  commissions  for  the  sale  of  the  premises 
on  Tinton  avenue  and  150th  street  for  the  Fulson  Realty  Company  is  not  to 
be  paid  until  the  closing  of  the  said  contract  and  the  payment  of  the  con- 
sideration by  the  Progress  Holding  Company.** 

The  deed  was  not  delivered  by  the  vendor  at  the  time  fixed  in  the 
contract,  the  closing  was  adjourned  from  time  to  time,  and  the  title 
never  passed  because  of  the  inability  of  the  vendor  to  convey  in  ac- 
cordance with  the  terms  of  the  agreement. 

At  the  close  of  the  plsuntiff's  case  the  learned  trial  judge  dismissed 
the  complaint,  for  the  reason  that  the  plaintiff  failed  to  prove  a  ten- 
der by  the  vendee  to  the  defendant,  although  the  evidence  showed 
that  the  vendee  had  made  a  contract  with  one  Wartell  to  sell  him  the 
property  in  question,  and  that  Wartell's  attorney  tendered  the  money 
to  the  defendant 

The  ruling  was  erroneous.  The  plaintiff  earned  his  commissions 
when  he  procured  a  purchaser  ready,  able,  and  willing  to  buy  the 
property  on  the  defendant's  terms,  and  there  was  no  consideration  for 
the  plaintiff's  alleged  subsequent  promise  to  wait  for  his  commissions 
until  the  closing  of  the  contract  and  the  payment  of  the  consideration. 
Connor  v.  Munsees,  145  N.  Y.  Supp.  891 ;  Tanenbaum  v.  Boehm,  202 
N.  Y.  293,  95  N.  E.  708. 

Judgment  reversed,  and  new  trial  ordered,  with  costs  to  appellant 
to  abide  the  event    All  concur. 


DBUTSCH  V.  CIRKEB. 

(Supreme  Court,  AppeUate  Term,  First  Department    May  5,  1915.) 

!•  Evidence  ^s>441 — Pabol  Evidence  Rttlb. 

Where  a  lease  contract  provided  for  the  furnishing  of  the  demised 
premises  by  the  lessor,  and  also  referred  to  his  duty  with  respect  to  re- 
pairs, prior  oral  negotiations  were  merged  in  the  written  instrument. 

[Ed.  Note.T-For  other  cases,  see  Evidence,  Cent  Dig,  ||  1719,  172^- 
17G3,  1765-1845,  2030-2047;  Dec  Dig.  «=>441.] 

2.  Landlord  AND  Tenant  ^=>159 — Covenants — Actions  fob  Bbeach. 

A  lease  required  the  demised  premises  to  be  furnished  according  to  in- 
ventory, and  the  plumbing,  et&,  to  be  placed  in  good  condition.  The 
lessee  claimed  that  the  landlord  breached  his  covenant  Held,  that  where 
the  inventory  was  not  produced,  and  there  was  no  showing  as  to  want 
of  repairs,  there  was  no  basis  as  to  an  award  of  damages. 

[Ed.  Note. — For  other  cases,  see  Landlord  and  Tenant,  Cent  Dig.  H 
573,  608,  611;  Dea  Dig.  <8=>159.] 

3.  Landlord  and  Tenant  «=5>159— Covenants — Recovery. 

Where  a  landlord  agreed  to  furnish  the  demised  premises,  but  failed 
to  supply  all  of  the  furniture  agreed  upon,  the  lessee  cannot  recover  as 
damages  the  value  of  the  omitted  furniture. 

[Ed.  Note. — For  other  cases,  see  Landlord  and  Tenant,  Cent  Dig.  H 
573,  608,  611 ;    Dec  Dig.  <S=>159.3 

^ssFor  other  casM  Me  same  topio  A,  KBT-NUMBBR  in  all  Key-Nunbered  DlgeeU  A  IndexM 
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Appeal  from  Municipal  Court  of  New  York. 

Action  by  Karl  E>eutsch  against  Fannie  Cirker.  From  a  judgment 
for  plaintiff,  defendant  appeals.    Reversed  and  remanded. 

Argued  March  term,  1915,  before  LEHMAN,  HENDRICK,  and 
COHALAN,  JJ. 

Abraham  B.  Keve,  of  New  York  City,  for  appellant. 
Maurice  M.  Cohn,  of  New  York  City,  for  respondent 

HENDRICK,  J.  The  amended  complaint  alleged  that  on  September 
11,  1913,  defendant  agreed,  if  plaintiff's  assignor  would  lease  her  house, 
that  she — 

"would  make  and  complete  aU  the  repairs  inside  and  outside  of  said  premises 
at  her  expense  before  the  commencement  of  the  term  of  the  lease ;  that  the  fur- 
niture then  in  said  premises  would  remain  therein  during  the  entire  term; 
and  also  the  defendant  further  agreed  to  place  upon  the  premises  certain  ad- 
ditional furniture  necessary  for  the  complete  enjoyment  of  the  premises  be- 
fore the  commencement  of  the  term." 

The.  additional  allegations  are  that  two  days  later  plaintiff's  assignor, 
in  part  consideration  of  said  agreement,  accepted  a  lease ;  that  seven* 
teen  days  later  he  entered  into  possession ;  that  defendant  did  not  repair 
nor  furnish  the  house;  and  plaintiff,  as  assignee,  demands  judgment 
for  $251.40. 

[1,  2]  The  written  lease  lets  the  house,  "the  same  to  be  furnished  as 
per  inventory,  *  *  *  plumbing  and  otherwise  to  be  in  good  condi- 
tion, and  to  be  kept  so  by  the  party  of  the  second  part  at  his  own  cost 
and  expense."  Lessee  to  "surrender  the  premises  hereby  demised  in 
as  good  state  and  condition  as  reasonable  use  and  wear  thereof  will 
permit."  If  the  lessee  covers  the  subject-matter  of  the  alleged  oral 
contract,  there  was  but  one  agreement,  and  that  was  the  written  lease. 
The  negotiations  of  two  days  before  are  merged.  It  does  relate  to 
furniture,  and  it  covers  the  subject  of  repairs;  but  on  both  subjects 
the  lease  is  indefinite.  It  refers  to  an  inventory;  but  I  find  none  in 
the  return.  Nor  do  I  find  that  any  witness  undertook  to  state  the  con- 
tents of  the  inventory,  nor  otherwise  to  describe  the  furniture  referred 
to.  If  the  lessee  or  his  assignee  was  damaged  by  breach  of  the  lease, 
I  think  he  has  failed  to  place  before  the  trial  court  a  basis  on  which  the 
damages  could  be  assessed. 

f3  J  Plaintiff  took  a  different  view.  He  claimed  that  the  house 
should  have  remained  in  the  same  condition,  as  to  furniture,  as  when 
occupied  by  the  previous  tenant.  He  produced  evidence  of  tfiie  value  of 
furniture  necessary  to  place  it  in  that  condition,  and  also  the  difference 
between  the  house  so  furnished  and  not  furnished  at  all.  Two  wit- 
nesses testified  to  this  difference;  one  estimated  it  between  $50  and 
$100,  and  the  other  between  $75  and  $100  per  year.  The  value  of  the 
additional  necessary  furniture  was  placed  at  $75.  None  of  this  evi- 
dence was  strictly  relevant.  Perhaps  the  judgment  for  $75  was  found- 
ed on  the  value  of  the  furniture.  If  so,  it  is  not  quite  apparent  why 
a  landlord  should  be  compelled  to  pay  the  full  value  of  furniture  when 
the  tenant  is  entitled  to  the  use  only  and  for  a  term  of  but  three  years. 

I  cannot  concur  in  the  theory  of  the  trial.  If  the  tenant  did  not 
waive  the  alleged  undertaking  to  furnish  by  moving  in  without  the 
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furniture,  I  think  the  lease  embodied  the  entire  contract,  and  that  no 
damages  were  proved  for  its  breach.  Plaintiff's  bill  of  particulars  as 
to  repairs  specifies  items  paid  by  the  assignor  aggravating  $26.  I  find 
no  evidence  to  sustain  any  judgment  for  damages  on  account  of  breach 
of  the  written  lease  to  deliver  the  house  "in  good  condition,"  nor  evi- 
dence of  any  facts  which  would  render  defendant  liable  for  the  sum 
mentioned. 

The  judgment  should  be  reversed,  and  a  new  trial  ordered,  with  costs 
to  appellant  to  abide  the  event.    All  concur. 


RUTH  V.  NEIHEISER. 
(Supreme  CJonrt,  Appellate  Term,  First  Department    May  5,  1915.) 

1.  BROKSRS  ^=S»64 — GONTBACTS — ^WHAT  CONSTITtJTK. 

Defendant,  who  desired  to  sell  a  saloon  business,  engaged  plaintilF  to 
find  a  buyer.  A  prospective  purchaser  offered  by  plaintiff  tendered  a 
check  of  $25  as  a  deposit  on  the  purchase  price.  On  advice  defendant  re- 
fused to  sign  a  contract  for  a  sale  of  the  property,  which  was  valued  at 
nearly  $10,000,  but  did  consent  to  sign  a  receipt  for  the  deposit  Held, 
that  the  receipt  did  not  constitute  a  contract  obligating  defendant  to  pay 
commissions,  though  the  purchaser  did  not  offer  to  consummate  the  trans- 
action. 

[Ed.  Note.— For  other  cases,  see  Brokers,  Cent  Dig.  |§  67,  97 ;  Dec.  Dig. 
<8=>64.] 

2.  Brokers  ^=s>S6 — Compensation — ^Action. 

In  an  action  by  a  broker  to  recover  commissions,  evidence  held  insuffi- 
cient to  show  that  defendant,  the  seller,  was  guilty  of  any  act  which 
prevented  consummation  of  the  transaction. 

[Ed.  Note.— For  other  cases,  see  Brokers,  Cent  Dig.  {§  116-120;  Dec 
Dig.  «=»86.] 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Sixth  Dis- 
trict 

Action  by  Henry  W.  Ruth  against  Katharina  Neiheiser.  From  a 
judgment  for  plaintiff,  defendant  appeals.  Reversed,  and  complaint 
dismissed. 

Argued  March  term,  1915,  before  LEHMAN,  HENDRICK  and 
COHALAN,  JJ. 

Tausch  &  Hamilton,  of  New  York  City  (J.  Franklin  Tausch,  of 'New 
York  City,  of  counsel),  for  appellant.  « 

David  Komblueh,  of  New  York  City,  for  respondent, 

LEHMAN,  J.  The  plaintiff  has  recovered  a  judgment  for  the  sum 
of  $500,  which  he  claims  he  earned  as  a  broker  by  producing  a  pur- 
chaser for  the  defendant's  saloon  business  ready,  able,  and  mlling  to 
buy  upon  terms  agreed  upon.  The  plaintiff  claims  that  this  appeal 
presents  merely  a  question  of  fact,  but  it  seems  to  me  that  the  un- 
disputed evidence  shows  that  the  plaintiflF  has  no  cause  of  action  and 
that  the  judgment  is  erroneous. 

[1]  It  appears  from  the  testimony  of  the  broker  that  the  defendant 
first  asked  $10,000  for  her  business,  but  thereafter  agreed  to  sell  for 

<Ss»Por  oUkdr  emaM  Ma  nme  topic  ft  KET>NUMBBR  in  kU  Key-Numbered  Dlfosts  A  lBd6z«« 
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$7,500  and  $1,200  additional  for  the  license.  She  also  stated  that 
George  Ehret's  brewery  would  be  willing  to  give  a  mortgage  at  any 
time.  On  September  30th  the  broker  brought  a  customer  who  agreed 
to  buy  at  this  price.  At  that  time  the  customer  tendered  a  check  of 
$25  as  a  deposit,  and  the  defendant  was  asked  to  sign  a  contract;  but 
she  first  consulted  with  a  business  adviser,  and — 

''be  told  us  that  the  first  payment  of  $25  is  not  enough  to  sign  an  agreement 
for  a  $8,700  place." 

The  broker  then  said  to  the  defendant : 

"That  she  might  perhaps  sign  a  receipt  for  $25,  and  give  her  receipt,  sim- 
ply stating  that  was  a  deposit  on  the  $8,700  purchase  price  of  the  saloon  and 
liquor  store  and  the  lease,  and  we  go  together  again  to  the  brewery." 

A  receipt  was  thereupon  signed  in  the  following  form : 

"Beceived  twenty-five  ($2t9  dollars  as  deposit  on  sale  of  business,  318  Tenth 
street,  including  a  ten-years  lease  and  a  certain  liquor  license  for  the  above 
premises  for  eighty-seven  hundred  ($8,700)  dollara" 

Thereafter  an  appointment  was  made  between  all  the  parties  at  the 
brewery  to  arrange  for  a  loan  and  to  consummate  the  proceedings. 
This  testimony  of  the  broker  shows,  in  my  opinion,  clearly  that  no  bind- 
ing contract  was  intended  to  be  made  by  the  receipt.  On  the  con- 
trary, the  defendant  expressly  refused  to  make  a  contract  upon  such 
a  small  payment,  and  received  the  amount  only  as  a  deposit  for  a  fu- 
ture contract. 

[2]  It  follows  that,  if  the  purchaser  thereafter  withdrew  from  fur- 
ther negotiations,  the  broker  has  failed  to  make  out  his  cause  of  action. 
Moreover,  the  purchaser  who  was  produced  by  the  plaintiff  has  him- 
self testified  expressly  that  he  would  not  have  been  willing  to  use  all 
his  own  cash  for  the  place,  and  "would  not  buy  the  place  without  a 
loan."  The  sole  question,  therefore,  is  whether  the  subsequent  failure 
to  consummate  the  sale  was  due  to  any  wrongful  refusal  of  the  de- 
fendant. It  appears  undisputed  that  on  October  1st  all  the  parties  and 
the  broker  appeared  at  the  brewery.  The  purchaser  then  asked  for 
a  loan  of  $6,000.  George  Ehret  passed  upon  the  application,  and  grant- 
ed it,  subject,  however,  to  an  examination  of  title.  At  that  time 
there  was  some  discussion  as  to  the  record  title,  which  was  partly  vest- 
ed in  defendant's  deceased  husband ;  but  defendant  stated  that  under 
the  will  of  her  husband,  not  yet  probated,  she  had  a  right  to  convey. 
The  matter  was  then  adjourned  for  one  day,  pending  examination, 
and  for  final  adjustment  On  the  next  day  the  defendant  and  the  bro- 
ker appeared  at  the  brewery,  but  the  purchaser  sent  a  telephone  mes- 
!5age  that  he  was  ill.  The  meeting  was  again  adjourned,  but  the  pur- 
chaser thereafter  refused  to  proceed,  and  on  the  very  day  of  the  first 
meeting  at  the  brewery  stopped  payment  on  the  check.  According  to 
his  testimony  the  reason  for  this  was  that  he  wished  to  take  posses- 
sion on  October  1st,  but  the  examiner  of  the  brewery  told  him  that 
the  matter  could  not  be  closed  that  day,  and  if  the  will  had  to  be  pro- 
bated it  might  take  over  a  month.  It  appears,  however,  that  if  the 
purchaser  had  appeared  on  October  2d  the  purchaser  could  have  been 
given  possession,  as  the  defendant  and  the  brewery  were  apparently 
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willing  to  allow  that  part  of  the  purchase  money  covered  by  the  $6,000 
loan  to  remain  in  escrow  till  the  will  was  probated. 

It  seems  to  me  that  upon  this  evidence  it  clearly  appears  that  the 
failure  to  constmimate  was  not  due  to  the  defendant's  fault  She  ap- 
parently possessed  all  the  instruments  which  would  give  her  a  perfect 
title,  and  could  have  perfected  this  title  if  given  reasonable  opportu- 
nity. No  contract  expressly  fixing  the  time  for  passing  of  title  had 
ever  been  agreed  upon,  and  it  does  not  appear  that,  if  the  purchaser 
had  been  willing,  title  could  not  have  passed  within  a  reasonable  time. 

The  broker  had  not  completely  performed  his  duties  when  he  pro- 
duced a  purchaser  making  the  deposit,  for  the  contract  was  never  con- 
summated, and  the  failure  was  not  due  to  the  defendant's  wrong. 

Judgment  reversed,  with  costs,  and  complaint  dismissed,  with  costs. 
All  concur. 


ZBITLIN  v.  MORRISON  et  al.    (No.  7035.) 
(Supreme  Court,  AppeUate  Division,  First  Department.    April  9,  1915.) 

1.  Masteb  and  Ssbvaivt  ^=s>106 — Injuries  to  Sbbvant—Liabilitt  of  Sbbv- 

ANT. 

Where  the  master's  landlord  had  charge  of  repairs  to  a  door,  the  mas- 
ter is  not  liable  for  injuries  caused  by  the  negligence  of  the  landlord's 
employ^a 

[Ed.  Note. — For  other  cases,  see  Master  and  Servant,  Cent  Dig.  (| 
193-198;  Dec  Dig.  «ft»10e.) 

2.  Masteb  and  Sebvant  ^=s>266 — Injuries  to  Sbbvant— Pbbsuicftion. 

For  a  servant  suing  at  common  law  to  rely  on  the  doctrine  of  res 
Ipsa  loquitur,  he  must  present  a  higher  degree  of  proof  than  is  neces- 
sary in  the  case  of  a  wayfarer  or  passenger,  and  the  facts  must  exclude 
every  inference  except  the  master's  negligence. 

[Ed.  Note. — For  other  cases,  see  Master  and  Servant,  C^nt  Dig.  U 
877-908,  955;   Dec.  Dig.  <©=»265.] 

3.  Attobnet  and  Client  ^==>112 — ^Negugence — Liabimtt. 

An  infant  servant  retained  attorneys  to  sue  for  personal  injuries,  and 
they  prepared  the  papers  for  the  appointment  of  a  guardian  ad  litem, 
delivering  them  to  her  brother.  The  petition  was  never  signed  or  re- 
turned, although  plaintiff  and  her  brother  understood  that  action  could 
not  be  Instituted  until  the  appointment  of  a  guardian.  Held,  that  the 
attorneys  were  not  liable  for  delay  in  starting  suit 

[Ed.  Note.— For  other  cases,  see  Attorney  and  Client,  Cent  Dig.  §|  224r- 
227;   Dec.  Dig.  i9=s>112.3 

Ingraham,  P.  J.,  and  Hotchklss,  J.,  >lissentlng. 

Appeal  from  Appellate  Term,  First  Department 

Action  by  Yetta  Zeitlin  against  Isidore  D.  Morrison  and  J.  R.  Schiff , 
copartners  doing  business  as  Morrison  &  Schiff,  for  damages  for  neg- 
ligent delay  in  instituting  a  personal  injury  action.  From  a  judgment 
for  plaintiff,  defendants  appeal.    Reversed  and  remanded. 

See,  also,  150  N.  Y.  Supp.  1119. 
^    Argued  before  INGRAHAM,  P.  T-,  and  McLAUGHUN,  LAUGH- 
LIN,  DOWLING,  and  HOTCHKISS,  JJ. 

^=:»For  other  cases  see  same  topic  t  KEY-NUMBBR  in  aH  Key-Numbered  Dlseets  it  Indexes 
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Joseph  M.  Proskauer,  of  New.  York  City,  for  appellants. 
Samuel  S.  Marcus,  of  New  York  City,  for  respondent 

McLaughlin,  J.  I  think  the  judgment  appealed  from  should 
be  reversed. 

[1,2]  First.  The  evidence  does  not,  as  I  read  the  record,  sustain 
a  finding  that  the  accident  was  due  to  the  nesfligrence  of  the  plaintiff's 
employers,  or  that  they  were  in  any  way  responsible  for  the  falling 
of  the  door ;  on  the  contrary,  the  onlv  fair  inference  is  that  the  land- 
lord took  charge  of  the  repairs  and  directed  one  of  its  employes  (the 
elevator  operator)  to  remove  the  door.  But,  even  if  it  be  assumed  that 
the  plaintiff's  employers  had  directed  the  door  to  be  repaired  or  re- 
moved, this,  in  and  of  itself,  did  not  establish  that  they  were  neg- 
ligent, unless  the  doctrine  of  res  ipsa  loquitur  applies,  and  I  do  not 
think  it  does.  In  Marceau  v.  Rutland  R.  R.  Co.,  211  N.  Y.  203,  105 
N.  E.  206,  51  L.  R.  A.  (N.  S.)  1221,  the  court,  referring  to  the  appli- 
cation of  this  doctrine,  when  the  relation  of  master  and  servant  exists, 
said : 

"In  the  nature  of  things  the  injured  employ^,  who  sues  his  employer,  must 
present  a  much  higher  degree  of  proof  than  is  necessary  in  the  case  of  a 
wayfarer  or  passenger.  *  *  *  If  the  injured  employ^  sues  at  common  law 
and  seeks  to  invoke  the  maxim,  he  must  necessarily  make  proof  of  facts  add 
circumstances  which,  under  the  common  law,  exclude  every  inference  except 
that  of  the  employer's  negligence." 

Here,  not  only  did  the  plaintiflf  fail  to  exclude  other  inferences  than 
her  employers'  negligence,  but,  as  indicated,  the  inference  to  be  drawn 
from  all  the  evidence  is  that  the  condition  of  the  door  was  due  to  the 
action  of  the  landlord.  Besides,  from  the  testimony  offered  on  behalf 
of  the  plaintiff  it  appears  that  the  hinges  of  the  door  were  out  of  re- 
pair, and  to  remedy  the  same  the  door  had  been  removed  by  an  employe 
of  the  landlord.  He,  according  to  the  testimony  of  one  of  plaintiff's 
witnesses,  "took  off  that  door  and  had  been  fixing  it,  and  was  doing  the 
work,  and  he  don't  know  himself  how  it  happened  to  fall."  It  did  not 
appear  whether  the  door  had  been  replaced,  or,  if  so,  that  the  employers 
had  knowledge  of  that  fact. 

[3]  Second.  It  is  undisputed  that  defendants  prepared  papers  for 
the  appointment  of  a  guardian  ad  litem  for  plaintiff,  who,  being  18  or 
19  years  of  age,  would  have  to  sign  the  petition  for  such  appointment- 
The  defendant  Schiff  testified  that  he  delivered  these  papers  to  the 
plaintiff's  brother  for  the  purpose  of  having  him  obtain  her  signature, 
and  that  they  were  never  returned.  While  the  brother  denied  receiv- 
ing any  such  instructions,  or  that  he  took  the  petition  away,  he  did  not 
deny  Schiff  infol-med  him  of  the  necessity  of  his  sister's  signing  it  a^ 
a  preliminary  to  bringing  the  action.  Until  the  petition  had  been 
signed,  an  action  could  not  be  started.  The  conduct  of  the  plaintiff  and 
her  brother,  after  it  is  claimed  defendants  were  retained,  indicates,  with 
a  reasonable  degree  of  clearness,  they  knew  an  action  had  not  been 
started.  The  plaintiff,  at  the  time  of  the  accident,  was  18  or  19  years  of 
age.  After  defendants  were  consulted,  she  gave  her  claim  no  further 
attention  for  several  years.  Nor  did  the  brother  make  any  further  in- 
quiry for  upwards  of  3  years. 
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Upon  both  grounds,  therefore,  I  think  the  determmation 
from,  and  the  judgment  and  order  of  the  City  Q>urt,  shoul 
versed,  and  a  new  trial  ordered,  with  costs  to  appellant  in  all 
abide  event 

LAUGHLIN  and  DOWLING,  JJ.,  concur.    INGRAHA] 
and  HOTCHKISS,  J.,  dissent. 


GOLDREYER  y.  SHALITA  et  aL 

(Supreme  Court,  Appellate  Term,  First  Department    May  6,  1 

Costs  ^=»238 — Ikpboprb  Bbiief. 

Where  a  Judgment  is  affirmed,  but  respondent's  brief  does  no 
to  the  requirements  of  General  Rules  of  Practice,  rule  43,  made 
by  calendar  rule  4  of  the  Appellate  Term,  First  Department,  a 
tains  a  gratuitous,  improper,  and  immaterial  reflection  on  appc 
torney,  no  costs  will  be  allowed  to  respondent 

[Ed.  Note.— For  other  cases,  see  Costs,  Cent  Dig.  §§  906-4 
Dig.  <S=>238.] 

Appeal  from  City  Court  of  New  York,  Trial  Term. 

Action  by  Sussman  Goldreyer  against  Morris  Shalita  an 
er.  Judgment  for  plaintiff,  and  defendants  appeal.  Affin 
without  costs. 

Argued  April  term,  1915,  before  GUY,  BIJUR,  and  P] 
TON,  JJ. 

Max  Schenkiyian,  of  New  York  City  (Charles  G.  F.  .Wahle 
York  City,  of  coufisel),  for  appellants. 

Slade  &  Slade,  of  New  York  City  (Benjamin  Slade,  Maxwt 
and  David  Slade,  all  of  New  York  City,  of  counsel),  for 
ent. 

PER  CURIAM.  Judgment  affirmed,  without  costs,  in  vie 
fact  that  respondent's  brief  is  printed  in  form  violating  rule  - 
General  Rules  of  Practice,  made  applicable  by  rule  4  of  the 
Rules  of  this  court,  and  particularly  because  on  page  43  of 
ent's  brief  appears  a  gratuitous,  improper,  and  immaterial  reflc 
on  appellant's  attorney. 


KELMENSON  v.  METROPOLITAN  OPERA  CO. 
(Supreme  Court,  AppeUate  Tenn,  First  Department    May  ^  1 
Appeal   and   Ebbob   ^=»1151 — Detebmination — ^Modxficatiok — ^Aj 

REGOVEBT — EXEMPLABT    DAMAGES. 

Where  the  court  charged  that  a  person  ejected  from  a  thei 
not  recover  punitive  damages,  in  the  absence  of  a  showing  th 
ant  was  liable  for  the  wantonness  and  maliciousness  of  the  f 
and  there  was  no  such  evidence,  a  verdict,  the  amount  of  which 
Includes  punitive  damages,  must  be  reduced. 

[Ed.  Note.— -SV>r  other  cases,  see  Appeal  and  Error,  Cent  Dij 
4f>06;   Pec  Dig.  <»=:»1151.3 ____^ 
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Appeal  from  City  Court  of  New  York,  Trial  Term. 

Action  by  Esther  Kelmenson  against  the  Metropolitan  Opera  Com- 
pany. From  a  judgment  for  plaintiff,  defendant  appeals.  Condition- 
ally reversed  and  remanded. 

Argued  April  term,  1915,  before  GUY,  BIJUR,  and  PENDLE- 
TON, JJ. 

Wise  &  Scligsbcrg,  of  New  York  City  (Edmond  E.  Wise  and  Isaac 
Lande,  both  of  New  York  City,  of  counsel),  for  appellant. 
Meyer  Radeloff,  of  Brooklyn,  for  respondent 

PER  CURIAM.  The  verdict  of  the  jury  in  favor  of  plaintiff  is 
supported  by  the  evidence,  and  cannot  be  said  to  be  against  the  law 
as  set  forth  in  the  charge  of  the  learned  judge  below,  and  so  far  as 
the  same  was  not  excepted  to.  In  other  words,  it  is  within  the 'theory 
of  the  case  as  tried.  But  the  amount  of  the  verdict,  $400,  is  plainly 
excessive  upon  the  same  theory.  The  court  charged  the  jury  that 
plaintiff  "cannot  recover  'smart  money'  'K  *  *  unless  the  defend- 
ant, as  distinguished  from  the  agents  themselves,  was  responsible  for 
the  wantonness  and  maliciousness  [of  the  force  alleged  to  have  been 
used  to  eject  plaintiff  from  the  place  she  occupied].*'  There  is  no  tes- 
timony that  defendant  was  responsible  for  these  wanton  or  malicious 
acts  of  the  ushers,  even  if  such  were  proved.  For  the  actual  injury 
to  plaintiff,  $100  would  be  liberal  compensation.  If  plaintiff  will  stip- 
ulate that  the  amount  of  the  judgment  be  reduced  to  that  sum,  with 
appropriate  costs,  the  judgment  may  be  modified  to  that  effect,  and,  as 
modified,  affirmed ;  otherwise,  reversed,  and  a  new  trial  ordered,  with 
costs  to  appellant  to  abide  the  event. 

Judgment  reversed,  and  new  trial  ordered,  with  costs  to  appellant  to 
abide  the  event,  unless  the  plaintiff  will  stipulate  to  reduce  the  amount 
of  the  recovery  to  the  sum  of  $100,  such  stipulation  to  be  served  within 
six  days  after  entry  of  the  order  and  notice  thereof,  in  which  event  the 
judgment,  as  so  modified,  is  affirmed,  without  costs  of  this  appeal  to 
either  party. 


HAMMER  V.  EISXER-MENDELSON  CO. 
(Supreme  Court,  Appellate  Term,  First  Department    May  6,  1915.) 

1.  Appeal  and  Errob  ^=»1050 — Review — Verdict — CoNFiiiCTiNG  Evidence — 

Incompetent  Testimont. 

Where  a  verdict  is  based  on  the  irreconcilably  conflicting  testimony  of 
an  equal  number  of  witnesses  on  each  side,  their  veracity  having  been 
questioned  by  neither  party,  it  must  clearly  appear  on  appeal  that  no- 
inadmissible  evidence  was  admitted  that  might  in  any  way  have  preju- 
diced the  defeated  party. 

(Ed.  Note. — ^For  other  cases,  see  Appeal  and  Error,  Cent  Dig.  §§  1068, 
1069.  4163-4157,  4166;    Dec.  Dig.  «=»1050.J 

2.  Evidenck    ^=:>129 — Misbeprssentations — Stock     Subscription — SiMiLAa 

Transactions. 

In  suit  to  rescind  a  contract  to  purchase  stock,  the  admission  of  testi- 
mony by  plaintiif  as  to  a  conversation  had  by  him,  three  years  after  the 
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sale,  with  the  agent  who  had  sold  him  the  stock,  used  to  get  before  the 
Jury  statements  by  plaintiff  as  to  other  purchasers  having  been  victimized 
by  defendant,  was  error. 

[Ed.  Note.— For  other  cases,  see  Evidence,  Cent  Dig.  i§  388-383,  3d5^ 
898;    Dec.  Dig.  ^=s>12d.] 

3.  Evidence  ^=s>129  —  Stock  SuBscaimoN  —  Misrepbesentations  ^-  Saa- 

LAB   TbANBACTIONS. 

In  suit  to  rescind  a  contract  to  purchase  stock,  the  admission  of  tes- 
timony for  plaintiff,  by  a  stranger  to  the  action,  as  to  representations 
made  to  him  by  the  agent  who  sold  plaintiff  the  stock,  two  months  after 
such  stranger  had  become  a  stockholder  by  purchasing  tiirough  others, 
and  three  months  before  the  interview  between  the  plaintiff  and  the  agent 
which  resulted  in  plaintiff's  purchase,  was  error;  there  being  no  proof 
that  the  representations  made  to  the  witness  were  fraudulent  although 
proof  of  similar  fraudulent  acts  by  defendant  is  generally  admissible  to 
show  intent  in  such  cases. 

[Ed.  Note.— For  other  cases,  see  Evidence,  Cent  Dig.  §§  388-393,  395- 
898;  Dec.  Dig.  <8=»129.] 

4.  wltnessbs  ^=3»388 — ikpbachicbnt — contbadactlon — elating   foundation 

— ^Neobsbitt. 

The  admission  of  testimony  as  to  previous  statements  contradicting  de- 
fendant's agent,  a  witness  on  its  behalf,  was  improper,  where  no  founda- 
tion had  been  laid  therefor  by  calling  his  attention  to  the  time  and  place 
of  such  statements. 

[Ed.  Note.— For  other  cases,  see  Witnesses,  Cent  Dig.  §f  1233-1242, 
1246;  Dec  Dig.  <e=»38a) 

5.  Witnesses  ^=»383 — Gonteadiotion  or  Testimony  as  to  Collatebal  Is- 

BX7ES. 

The  admission  of  testimony  as  to  statements  contradicting  defendant's 
agent,  a  witness  on  Its  behalf,  was  improper,  where  such  statements  con- 
cerned collateral  issues  only. 

[Ed.  Note.— For  other  cases,  see  Witnesses,  Cent  Dig.  J  1224;  Dec. 
Dig.  «=»383.] 

Appeal  from  City  Court  of  New  York,  Trial  Terra. 

Action  by  Julius  Hammer  against  the  Eisner-Mendelson  Company. 
Judgment  for  plaintiff,  and  defendant  appeals.  Reversed,  and  new 
trial  ordered. 

Argued  April  term,  1915,  before  GUY,  BIJUR,  and  PENDLE- 
TON, JJ. 

Leventritt,  Cook  &  Nathan,  of  New  York  City  (I.  H.  Lehman  and 
Emil  Goldmark,  of  New  York  City,  of  counsel),  for  appellant 

Henry  Kuntz,  of  New  York  City  (Abraham  P.  Wilkes,  of  New  York 
City,  of  counsel),  for  respondent. 

GUY,  J.  The  history  of  this  case  is  substantially  as  follows:  In 
July,  1909,  one  Elkan,  then  representing  defendant,  called  upon  plain- 
tiff, practicing  physician  in  this  city,  and  offered  to  sell  him  some  stock 
in  the  defendant  company.  In  the  course  of  the  conversation  that  fol- 
lowed, a  statement  of  the  assets  and  liabilities  of  the  company  was 
submitted  to  the  plaintiff,  and  plaintiff  agreed  to  purchase  100  shares 
of  the  preferred  stock  of  the  company  at  $12.50  per  share;  the  par 
value  being  $10.     In  payment,  plaintiff  gave  $50  in  cash,  and  twelve 
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6  per  cent  notes,  for  $100  each ;  the  first  one  payable  August  19,  1909, 
one  note  becoming  due  on  the  19th  of  each  month  thereafter.  The 
first  note  was  paid  when  due ;  but  as  the  others  matured  plaintiif  fell 
behind  in  his  pa3anents,  this  being  the  subject  of  much  correspond- 
ence. Finally,  in  November,  1911,  after  a  conference  between  Elkan 
and  plaintiflF,  defendant  consented  to  reduce  plaintiff's  subscription  from 
100  shares  to  80  shares,  and  to  apply  the  amounts  already  received 
to  the  purchase  of  the  80  shares,  and  to  accept  notes  for  $50  each,  fall- 
ing due  in  succeeding  months,  for  the  balance.  This  arrangement 
plaintiff  also  was  unable  to  carry  out.  Finally,  in  April,  1913,  three 
years  later,  and  after  plaintiff  had  paid  $900  on  account  and  had  been 
credited  with  or  had  received  quarterly  dividends  at  the  rate  of  8  per 
cent,  per  annum,  from  the  time  of  the  original  contract  of  purchase, 
he  brought  this  action  for  the  recovery  of  the  $900  paid  by  him  and  a 
return  of  his  notes  remaining  unpaid. 

Plaintiff  based  his  action  on  a  rescission  of  his  contract  of  purchase 
of  stock,  by  reason  of  alleged  false  and  fraudulent  representations 
made  to  him  at  the  time  of  said  sale  by  Elkan  to  the  effect  that  the 
defendant  corporation  was  worth  more  than  a  million  dollars,  that  it 
paid  large  dividends  on  its  shares  of  stock,  that  it  owned  its  own 
steamships,  mills,  and  factories,  that  it  had  several  hundred  thousands 
of  dollars  in  the  bank,  and  that  the  value  of  its  stock  was  above  par. 
Defendant  denied  the  making  of  these  representations,  or  plaintiff's 
reliance  thereon,  and  counterclaimed  for  the  sum  still  due  on  the  notes. 
Upon  the  trial  plaintiff  was  the  only  witness  who  testified  to  the  al- 
leged fraudulent  statements  made  by  Elkan,  and  no  testimony  what- 
ever was  given  as  to  the  falsity  of  Elkan's  statements ;  the  plaintiff  re- 
lying solely  upon  the  admission  in  defendant's  answer  that  it  did  not 
own  any  steamships,  mills,  or  factories.  Elkan  positively  denies  mak- 
ing the  statements  ascribed  to  him  by  the  plaintiff,  and  the  only  points 
at  issue  are  whether  or  not  Elkan  represented  to  plaintiff  that  the  de- 
fendant owned  "steamships,  mills,  and  factories,  and  had  hundreds  of 
thousands  of  dollars  in  the  bank,"  and  whether  the  plaintiff  was  in- 
duced by  these  representations  and  relied  upon  them  in  the  purchase 
of  the  stock. 

[1]  The  question  to  be  determined  upon  the  record  is  whether  or 
not  the  plaintiff  has  sustained  the  burden  of  proof  resting  upon  him, 
and  whether  the  judgment  in  his  favor  is  supported  by  the  testimony. 
In  cases  of  this  character,  where  there  is  an  equal  number  of  witnesses 
on  each  side  and  a  clear-cut  contradiction  of  testimony,  between  per- 
sons whose  veracity  is  not  questioned  by  either  party,  the  circum- 
stances surrounding  the  entire  transaction  must  be  carefully  considered 
and  gleaned  from  the  evidence,  and  it  must  clearly  appear  that  no  il- 
legal testimony  was  admitted  that  might  in  any  way  have  prejudiced 
the  jury  against  the  defeated  party.  It  must  be  remembered  that  the 
sale  of  stock  to  plaintiff  occurred  in  1909,  and  that  this  action  was  not 
brought  until  some  five  years  later.  It  is  admitted  that,  at  the  time  the 
stock  was  purchased  by  plaintiff,  a  statement  of  the  financial  condition 
of  the  defendant  was  shown  to  plaintiff.  A  copy  of  such  statement 
was  offered  and  received  in  evidence,  and  such  statement  shows,  by 
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direct  statement  therein  or  omission  therefrom,  that  defendant  did  not 
own  steamships,  mills,  or  factories,  and  that  it  did  not  have  hundreds 
of  thousands  of  dollars  in  the  bank.  There  existed,  therefore,  a  seri- 
ous conflict  of  evidence  on  this  vital  point,  as  to  which  the  preponder- 
ance was  strongly  in  favor  of  defendant,  so  far  as  the  competent  evi- 
dence went,  and  the  admission  of  incompetent  evidence  was  strongly 
prejudicial  to  defendant. 

[2]  Plaintiff  was  allowed  to  testify,  over  objections  made  by  de-> 
fendant,  to  several  statements  alleged  to  have  been  made  by  him  to 
Elkan  in  the  course  of  a  conversation  had  some  time  in  1912,  about 
three  years  after  the  sale  of  the  stock.  AVhile  the  plaintiff  had  an 
undoubted  right  to  testify  as  to  any  admissions,  germane  io  the  cause 
of  action,  made  by  Elkan,  he  certamly  had  no  right  in  this  way  to  get 
before  the  jury  statements  made  by  plaintiff  as  to  other  physicians 
having  claimed  to  have  been  "victimized"  by  defendant.  This  consti- 
tuted reversible  error. 

[3]  Again,  after  the  defendant  had  rested  its  case,  the  plaintiff  call- 
ed,  in  rebuttal,  one  Malcolm,  a  stranger  to  the  action,  who  was  per- 
mitted, over  defendant's  objection,  to  testify  to  certain  representations 
alleged  to  have  been  made  to  him  by  Elkan  some  two  months  after 
Malcolm  had  owned  stock  in  the  defendant,  purchased  through  other 
persons,  and  some  three  months  before  the  interview  between  the 
plaintiff  and  Elkan,  which  resulted  in  plaintiff's  purchase.  In  an  ac- 
tion based  upon  false  representations,  the  court  has  a  right  to  and 
must  allow  "proof  of  other  and  similar  fraudulent  acts  *  *  * 
when  it  appears  that  there  is  such  a  connection  between  the  transac- 
tions *  *  *  that  both  frauds  are  part  of  the  one  general  scheme,*' 
for  the  purpose  of  proving  fraudulent  intent.  Boyd  v.  Boyd,  164  N. 
Y.  234,  58  N.  E.  118;  Hersey  v.  Benedict,  15  Hun,  282.  If  we  as- 
sume, however,  that  the  making  of  those  other  representations  to  Mal- 
colm were  reasonably  contemporaneous  with  those  made  to  the  plaintiff 
and  were  made  for  the  same  purpose,  nevertheless  such  representations 
must  be  shown  to  have  been  false  and  fraudulent.  In  this  the  proof 
was  totally  deficient.  The  erroneous  admission  of  practically  all  of 
Malcolm's  testimony,  when  considered  in  its  relation  to  all  the  evi- 
dence and  to  the  issue  presented  for  trial,  was  clearly  prejudicial  to 
defendant. 

[4,  6]  The  plaintiff's  attorney  attempts  to  justify  the  introduction 
of  this  testimony  upon  the  ground  that  it  was  offered  to  discredit 
Elkan;  but  it  was  equally  inadmissible  upon  this  theory — ^first,  because: 
no  foundation  was  alleged  for  its  introduction  by  calling  the  attention 
of  Elkan  to  the  time  when,  and  the  place  where,  such  alleged  state- 
ments were  made;  and,  second,  it  relates  to  matter  wholly  collateral 
to  the  issue,  and  not  to  any  fact  brought  out  by  the  examination  of  the 
adverse  counsel.    Carpenter  v.  Ward,  30  N.  Y.  243. 

Bearing  in  mind  that  the  action  is  for  a  rescission  of  the  contract  of 
sale,  and  that  there  is  no  evidence  that  the  stock  is  worth  less  than  the 
amount  paid  for  it,  and  that  plaintiff's  entire  case  rests  upon  the  slender 
issue  as  to  whether  or  not  defendant  represented  that  it  owned  "steam- 
ships, mills,  and  factories,  and  had  hundreds  of  thousands  of  dollars. 
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in  the  bank,"  we  are  of  the  opinion  that  plaintiff  failed  to  sustain  the 
burden  of  proof. 

For  the  reasons  above  stated,  judgment  is  reversed,  and  new  trial 
ordered,  with  costs  to  appellant  to  abide  the  event    All  concur. 


LEONORI  HOTEL  CO.  v.  QUINTARD. 

(Supreme  Court,  Appellate  Term,  First  Department     May  5,  1915.) 

1.  LaNDLOBD  and   TK^AIVT  ^a»22---AaBEEHEZVT  TO   Taxk  Lbasb — ^Enfoboea- 

BILITT. 

An  agreeipient  merely  to  take  a  lease  of  an  apartment  at  an  annual  rent 
Is  not  enforceable,  where  the  terms  and  conditions  entering  into  the  lease 
were  not  determined,  so  that  nothing  remained  to  be  discussed  or  to  be 
done  except  to  rednce  the  completed  agreement  to  writing. 

[Ed.  Note. — For  other  cases,  see  Landlord  and  Tenant,  Cent  Dig.  {§  55- 
59;  Dec.  Dig.  «=»22.] 

2.  Trial  ^=9251 — Instbuotions — Comfobmitt  to  Issues. 

Where,  in  an  action  for  rent  under  an  oral  lease,  the  evidence  of  plain- 
tiff showed  that  in  May  defendant  expressly  wished  to  take  an  apartment 
for  a  year,  and  directed  the  making  of  a  lease,  that  plaintiff  prepared  a 
lease,  signed  it,  and  sent  it  to  defendant,  who  did  not  sign  it,  or  express 
any  dissent  therefrom ;  that  in  September  defendant  stated  that  he  could 
not  sign  the  lease,  but  would  take  the  apartment,  while  defendant  denied 
the  testimony,  so  that  the  sole  issue  was  whether  defendant  in  September 
made  an  oral  lease,  instructions  submitting  the  case  on  the  issue  of  a 
lease  made  in  May,  and  repudiated  in  September,  were  erroneous,  and 
the  court  should  have  submitted  the  issue  of  an  oral  agreement  for  a 
lease  made  in  September. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent.  Dig.  ff  587-595;  Dec  Dig. 
«=»251.] 

Appeal  from  City  Court  of  New  York,  Trial  Term. 

Action  by  the  Leonori  Hotel  Company  against  George  W.  Quintard, 
III.  From  a  judgment  for  plaintiff,  and  from  an  order  denying  a 
new  trial,  defendant  appeals.    Reversed,  and  new  trial  ordered. 

Argued  March  term,  1915,  before  LEHMAN,  HENDRICK,  and 
COHALAN,  JJ. 

Edward  Maxson,  of  New  York  City  (Earl  W.  Osborne,  of  New 
York  City,  of  counsel),  for  appellant. 

Forster,  Hotaling  &  Klenke,  of  New  York  City  (George  P.  Hotaling 
and  William  H.  Klenke,  both  of  New  York  City,  of  counsel),  for  re- 
spondent. 

LEHMAN,  J.  The  plaintiff  has  recovered  judgment  for  unpaid 
rent  claimed  to  be  due  under  an  alleged  oral  lease.  The  complaint 
states  that  the  premises  were  demised  and  leased  on  or  about  the  1st 
day  of  October.  The  bill  of  particulars  states  that  the  lease  was  made 
on  May  7,  and  confirmed  on  September  21,  1913.  According  to  the 
testimony  produced  by  the  plaintiff,  the  defendant  on  May  7th,  while 
living  at  plaintiff's  hotel,  saw  the  manager  of  the  hotel  and  said  he 
would  like  to  look  at  an  apartment  for  the.  year  beginning  October  1st. 
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He  was  shown  an  apartment,  and  told  that  the  price  was  $3,300  by 
the  year,  unfurnished,  and  defendant  said  he  would  take  the  apart- 
ment for  a  year,  and  directed  the  manager  to  make  out  a  lease  and 
send  it  to  him.  The  plaintiff  on  the  same  day  prepared  a  lease,  signed 
it,  and  sent  it  to  the  defendant.  The  plaintiff  during  the  summer  wrote 
several  times  to  the  defendant  concerning  the  decoration  of  the  apart- 
ment. At  no  time  did  the  defendant  sign  the  lease,  but  he  never  ex- 
pressed any  dissent  from  its  terms;  in  fact,  it  is  not  shown  that  he 
ever,  during  this  period,  wrote  to  the  plaintiff.  In  September,  ac- 
cording to  the  testimony  of  plaintiff's  manager,  the  defendant  told  him 
in  effect  that  under  the  advice  of  his  counsel  he  coyld  not  sign  the  ledse, 
as  he  had  some  matrimonial  difficulties  rendering  the  establishment  of 
a  residence  in  New  York  inadvisable,  but  that  he  was  satisfied  to  take 
the  apartment.  "He  said  he  would  take  it ;  he  had  taken  the  apart- 
ment, and  he  was  going  to  occupy  it."  This  testimony  is,  however, 
denied  by  the  defendant. 

It  will  be  seen  that  the  real  issue  in  the  case  is  whether  the  defend- 
ant on  or  about  September  21st  made  an  oral  lease.  The  plaintiff's 
attorney  in  his  brief  sets  forth,  I  think  correctly,  the  effect  of  this  tes- 
timony, if  true : 

"Thus  the  making  of  this  contract  really  extended  from  May  7th  to  Sep- 
tember 21st,  and  was  completed  when  in  legal  effect  plaintiff  accepted  de- 
fendant's proposal  to  take,  without  a  written  lease,  the  apartment  for  the 
year  on  the  terms  and  conditions  set  forth  in  the  lease  which  defendant  had 
in  his  possession  for  over  three  months,  without  objecting  to  any  of  Its  terms, 
and  only  asking  that  he  might  take  it  without  actually  signing  the  paper.*' 

[1,  2]  The  learned  trial  justice,  however,  did  not  leave  to  the  jury 
the  question  of  whether  a  lease  was  made  on  or  about  September  21st, 
but  charged  the  jury : 

"You  have  a  very  simple  issue  to  determine  in  this  Utlgation,  and  it  is  sim- 
ply this:  Did  this  defendant  in  the  month  of  May,  1913,  as  claimed  by  the 
plaintiff  in  this  action,  agree  to  take  a  lease  of  an  apartment  in  the  plaintiff's 
hotel  at  an  annual  rental  of  $3,300?  That  is  all  there  is  to  this  case.  If  he 
did,  that  agreement  was  Just  as  if  it  had  been  reduced  to  writing.  •  •  • 
Now,  was  there,  as  claimed  by  the  defendant,  anything  that  was  left  for 
future  consideration?" 

He  then  reviewed  the  plaintiff's  testimony,  and  then  the  defendant's 
testimony,  and  stated: 

"Now,  what  is  the  fair  inference  to  be  drawn  from  that  testimony?  Is  it, 
as  claimed  by  him,  that  he  never  made  any  promise  to  take  a  lease  of  these 
premises  for  one  year?  Or  is  the  natural  inference  deducible  from  that  statcf- 
ment  that  an  agreement  was  made  by  him  to  take  a  lease  for  a  year,  and 
tbereaft^,  on  account  of  domestic  trouble,  he  sought  to  avoid  it.  Now  avoid- 
ance of  a  contract  of  that  character  cannot  be  made  unless  the  other  party 
agrees  to  it,"  eta 

At  the  close  of  the  main  charge  the  learned  trial  justice  charged,  at 
the  defendant's  request,  and  without  exception  from  the  plaintiff: 

''That  all  the  terms  of  the  agreement  for  this  lease  must  have  been  made  on 
May  7tb :  the  agreement  with  respect  to  this  verbal  lease  must  have  been 
made  on  May  7th,  the  date  fixed  in  the  bill  of  particulars  as  being  the  date 
when  the  contract  was  made." 
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It  thus  appears  that  the  learned  trial  justice  accepted  the  plaintiff's 
theory  of  the  case  as  shown  by  the  bill  of  particulars,  and  left  to  the 
jury  the  question  whether  a  complete  agreement  for  a  lease  was  made 
in  May,  and  the  jury  upon  this  issue  held  in  the  plaintiff's  favor.  If 
the  issue  had  been,  as  the  trial  justice  stated  in  his  original  charge : 

"Did  this  defendant  in  the  month  of  May,  1913,  as  claimed  by  the  plain- 
tiff in  this  action,  agree  to  take  a  liease  of  an  apartment  in  the  plaintiff's  hotel 
at  the  annual  rental  of  $3,300?" 

— then  there  would  be  ample  evidence  to  sustain  the  jury's  verdict. 
However,  an  agreement  merely  to  take  a  lease  of  an  apartment  at  an 
annual  rental  of  $3,300  is  not  an  enforceable  agreement.  In  order  to 
constitute  a  valid  agreement,  the  parties'  minds  must  have  met,  not 
only  on  the  proposition  that  a  lease  was  to  be  made  at  a  certain  sum, 
but  that  every  term  and  condition  which  should  enter  into  the  lease 
had  been  also  agreed  upon,  so  that  nothing  remained  to  be  discussed, 
and  nothing  remained  to  be  done,  except  to  reduce  the  completed 
agreement  to  writing.  Sherry  v.  Proal,  131  App.  Div.  774,  116  N.  Y. 
Supp.  234. 

The  learned  trial  justice  recognized  that  only  such  an  agreement 
could  be  enforced  when,  at  defendant's  request,  he  charged  that  all 
the  terms  of  the  agreement  must  have  been  made  on  May  7th.  There  is,, 
however,  no  evidence  that  all  the  terms  of  the  lease  had  been  agreed 
upon  at  that  time ;  in  fact,  as  shown  above,  the  plaintiff  does  not  now 
claim  that  any  complete  or  enforceable  agreement  was  made  at  that 
time.  The  parties  had  at  most  agreed  tentatively  to  make  a  written 
lease,  and  either  party  had  a  perfect  right  to  withdraw  from  the  nego- 
tiations at  any  time  before  all  the  terms  to  be  embodied  in  the  writ- 
ten lease  were  agreed  upon.  The  subsequent  conversations  in  Septem- 
ber did  not  confirm  the  earlier  tentative  agreement,  and  no  force  could 
be  given  to  such  an  incomplete  agreement  by  any  confirmation.  If 
the  plaintiff's  story  is  true  and  accurate,  then  at  that  time  perhaps  the 
defendant  made  a  complete  agreement  to  take  a  lease  for  a  year  upon 
the  terms  that  had  been  previously  offered  in  the  proposed  written 
leases.  Such  an  agreement,  however,  arose,  if  at  all,  through  the  ac- 
ceptance by  the  plaintiff  of  an  offer  by  the  defendant  to  make  an  oral 
lease  upon  the  terms  and  conditions  set  forth  in  the  proposed  written 
leases  prepared  by  the  plaintiff. 

The  sole  issue  in  this  case  is,  therefore,  whether  or  not  such  an 
agreement  was  made  on  September  21st,  but  no  such  question  was  left 
to  the  jury.  On  the  contrary,  the  learned  trial  judge  distinctly  told 
the  jury  that  if  in  September,  on  account  of  domestic  trouble,  the  de- 
fendant tried  to  avoid  a  previous  oral  agreement,  such  avoidance  could 
not  be  made. 

It  follows  that  since  the  trial  judge  charged,  without  exception,  that 
the  issue  in  the  case  was  only  whether  a  complete  agreement  was  made 
in  May  as  set  forth  in  the  bill  of  particulars,  and  that  if  such  agree- 
ment was  made  in  May,  and  thereafter  repudiated  in  September,  such 
repudiation  was  not  valid ;  and  since  the  evidence  is  undisputed  that 
no  complete  agreement  was  made  in  May,  or  at  any  time  until  the  con- 
152  N.Y.S.-^ 
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versations  in  September,  at  which  time  defendant  claims  he  refused  to 
proceed  with  the  tentative  and  incomplete  agreement  made  in  May, 
the  judgment  must  be  reversed. 

Judgment  reversed,  and  new  trial  ordered,  with  costs  to  appellant 
to  abide  the  event.    All  concur. 


BCKS  V.  MOXTANARA  et  aL 
(Supreme  C3ourt,  Appellate  Term,  First  Department    May  5,  1915.) 

1.  Bills  and  Notes  ^=»537— Transfbb — ^Titlb  of  Indorses. 

Whether  an  Indorser  of  a  note  had  title  thereto  at  the  time  of  transfer 
-  held,  under  the  evidence,  for  the  Jury. 

[Ed.  Note.— For  other  cases,  see  Bills  and  Notes,  Gent  D\g.  §f  1862- 
1803;  Dec.  Dig.  iS=>537.] 

2.  Bills  and  Notes  <8=>497 — Action  by  Indobsbe^ — ^Bubdbn  or  Pboof — Stat- 

utory Provisqcons. 

Under  Negotiable  Instruments  Lav  (Ck>nsol.  Laws,  c.  38)  §  98,  proYiding 
that,  when  the  title  of  any  person  negotiating  an  instrument  is  defective, 
the  burden  is  on  the  holder  to  show  that  he  or  some  person  under  whom 
he  claims  acquired  title  as  a  holder  in  due  course,  an  instruction  that  the 
makers,  defending  an  action  on  a  note  on  the  ground  that  the  indorser  had 
stolen  it  and  that  the  holder  had  notice,  had  the  burden  of  proving  that 
the  holder  had  notice  of  defect  of  Indorser's  title,  was  erroneous,  for  the 
burden  rested  on  the  holder  to  show  that  he  acquired  the  note  in  due 
course. 

[Ed.  Note.— For  other  cases,  see  Bills  and  Notes,  Cent  Dig.  §{  1^^ 
1675-1681,  1683-1687 ;   Dec.  Dig.  <8=»497.1 

Appeal  from  City  Court  oi  New  York,  Trial  Term. 

Action  by  Henry  F.  Ecks  against  Adonis  Montanara  and  others. 
From  a  judgment  for  plaintiff,  and  from  an  order  den)n[ng  a  new  trial, 
defendants  appeal.    Reversed,  and  new  trial  ordered. 

Argued  March  term,  1915,  before  LEHMAN,  HENDRICK,  and 
COHALAN,  JJ. 

Dante  Rivetti,  for  appellants. 

Charles  J.  Steinberg,  of  New  York  City  (Meyer  D.  Siegel,  of  New 
York  City,  on  the  brief),  for  respondent. 

LEHMAN,  J.  The  plaintiff  has  recovered  a  judgment  against  the 
defendants  Montanara  and  Brugnoni  in  an  action  on  a  note  made  by 
them  to  the  order  of  Louis  Ott  and  indorsed  and  transferred  by  Ott  to 
the  plaintiff.  At  the  trial  the  plaintiff  testified  only  that  he  received 
the  note  from  Ott  on  March  18,  1914.  The  defendants  then  produced 
testimony  to  the  effect  that  the  note  had  been  made  by  them  to  the 
order  of  Louis  Ott  only  for  the  purpose  of  giving  Ott  a  receipt  for 
moneys  advanced  by  him  for  the  purchase  of  a  share  in  a  partnership, 
upon  the  understanding  that  the  partnership  business  was  to  be  incor- 
porated, and  Ott  was  to  receive  half  the  stock,  and  thereupon  was  to 
surrender  the  note.  The  defendants  further  produced  testimony  to 
the  effect  that  on  March  18th  these  arrangements  were  consummated, 
except  that  at  that  time  Ott  stated  that  he  did  not  have  the  note  with 
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him  but  would  surrender  it  the  next  day.  There  was  further  testi- 
mony that  on  March  19th  Ott  did  surrender  the  note,  and  Montanara 
tore  it  across  and  threw  it  upon  the  floor. 

[1]  If  the  defendants'  story  is  true,  then  the  only  possible  explana- 
tion of  the  plaintiff's  possession  of  the  note  through  delivery  by  Ott 
is  that  Ott  stole  the  note  after  it  was  canceled  by  Montanara.  The 
note  was  not  shown  to  us  upon  this  appeal,  but  it  is  fairly  inferable 
from  the  testimony  that  at  the  time  of  the  trial  the  note  showed  a  tear 
which  had  been  pasted  together,  but  that  this  tear  was  not  of  such  a 
character  as  to  clearly  show  that  it  was  made  with  any  intent  to  can- 
cel, or  in  fact  that  it  was  anything  but  the  result  of  careless  handling. 
The  defendants'  story  may  not  be  particularly  plausible,  but  it  certainly 
was  sufficient  to  raise  an  issue  for  the*  jury  as  to  whether  Ott,  at  the 
time  of  the  transfer  of  the  note  to  plaintiff,  had  title  to  the  note  and  the 
right  to  transfer  it.  It  is  true  that  this  story  of  what  occurred  on 
March  19th  was  contradicted  inferentially  by  the  plaintiff's  story  that 
he  received  the  note  on  March  14th ;  but,  on  the  other  hand,  the  plain- 
tiff's story  that  he  received  the  note  on  March  14th  must  be  regarded 
as  inferentially  contradicted  by  the  defendants'  story  that  Ott  sur- 
rendered it  on  March  19th. 

[2]  The  learned  trial  justice  left  to  the  jury  the  question  whether 
the  note  was  without  consideration  and  was  stolen  by  Ott,  but  he  ex- 
pressly charged: 

"The  burden  was  on  the  defendants  in  this  action  to  show  by  competent 
proof  that  this  plaintiff,  the  holder  of  this  note,  had  notice  of  defect  of  title." 

And  he  refused  to  charge  that,  once  the  defendants  have  shown  that 
Ott  took  the  note,  the  burden  then  rested  on  the  plaintiff  to  show  that 
he  acquired  the  note  as  a  holder  in  due  course.  In  this  respect  the 
otherwise  admirable  charge  of  the  trial  justice  is  erroneous,  for  section 
98  of  the  Negotiable  Instrtunents  Law  clearly  enacts  that: 

"When  it  is  shown  that  the  title  of  any  person  who  has  negotiated  the  in- 
sti-ument  was  defective,  the  burden  is  on  the  holder  to  prove  that  he  or  some 
person  under  whom  he  claims  acquired  the  title  as  a  holder  in  due  course.*' 

It  does  not  appear  in  this  case  whether  the  jury  decided  that  Ott 
had  not  stolen  the  note,  or  whether  they  decided  that  he  had  stolen  it, 
but  that  defendants  have  not  shown  that  the  plaintiff  had  knowledge  of 
the  defect  in  Ott's  title. 

Judgment  reversed,  and  new  trial  ordered,  with  costs  to  appellant 
to  abide  the  event.    All  concur. 


CHICHESTER  v.  WALTON  et  aL 

(Supreme  Court,  Appellate  Term,  First  Department     May  5,  1915.) 

1.  Masteb  and    Servant   ^=»80 — Actions   fob  Cokpensation — Pleading — 
Variance — **Net  Profits." 

In  a  traveling  salesman's  action  for  compensation  under  a  contract  of 
employment,  in  which  he  alleged  that  he  was  to  receive  a  specified,  salary 
and  necessary  traveling  expenses,  and  in  addition  thereto  one-half  of  the 
net  profits  on  sales  by  him,  after  deducting  such  salary  and  expenses, 
but  his  evidence  tended  to  show  that  he  was  to  have  one-half  of  the  gross 
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profits,  subject  to  the  deductions  named,  while  def^idants  pleaded  that 
plaintiff  was  to  receive  one-half  of  the  gross  profits  after  certain  deduc- 
tions, but  their  evidence  was  that  he  was  to  have  one-half  of  the  net 
profits  after  making  certain  deductions,  the  Jury  having  apparently  found 
that  the  contract  was  actually  made  in  the  form  testified  to  by  plaintiff, 
the  apparent  inconsistencies  between  the  pleading  and  the  proof  might 
well  be  overlooked ;  the  term  "net  profits/*  as  used  in  the  complaint,  be- 
ing susceptible  of  the  construction  that  it  referred  only  to  the  deduc- 
tions specified. 

[Ed.  Note. — For  other  cases,  see  Master  and  Servant,  Cent  Dig.  §{  107- 
127;  Dea  Dig.  <8=»80. 

For  other  definitions,  see  Words  and  Phrases,  First  and  Second  Series, 
Net  Profits.1 

2.  Master  and  Sbbvant  ^=>80 — ^Actions  roB  Comfknsation — ^iNsuinciBircT 
OF  Pboof. 

In  such  action,  plaintiff's  testimony  that  when  the  contract  was  made 
he  said  that  he  was  to  have  one-half  of  the  profits,  and  that  his  profits 
would  run  14  per  cent,  was  not  a  sufficient  basis  for  a  computation  of 
profits,  it  not  appearing  therefrom  that  there  was  any  agreement  fixing 
the  profits  at  14  per  cent,  but  only  that  plaintiff  made  that  calculation, 
basing  it  upon  his  past  experience;  and  hence,  where  defendants'  evi- 
dence showed  that  the  profits  were  only  9.8  per  cent,  a  recovery  of  an 
amount  in  excess  of  the  amount  due  on  this  basis  was  unsustalned  by  the 
evidence. 

[Ed.  Note. — For  other  cases,  see  Master  and  Servant,  Cent  Dig.  Sl 
107-127;   Dec.  Dig.  <8=»80.] 

Appeal  from  City  Court  of  New  York,  Trial  Term. 

Action  by  Warren  Chichester  against  David  S.  Walton  and  another, 
doing  business  as  D.  S.  Walton  &  Co.  From  a  judgment  rendered  in 
favor  of  plaintiff,  entered  upon  the  verdict  of  a  jury,  defendants  ap- 
peal. Reversed,  and  new  trial  ordered,  unless  plaintiff  stipulates  that 
the  judgment  may  be  modified. 

Argued  March  term,  1915,  before  LEHMAN,  HENDRICK,  and 
COHALAN,  JJ. 

James  C.  Cleary,  of  New  York  City  (John  C.  Hollembaek  and  Ed- 
ward H.  Maddox,  both  of  New  York  City,  of  counsel),  for  appellants. 
William  Copeland  Dodge,  of  New  York  City,  for  respondent. 

HENDRICK,  J.  [1,  2]  Plaintiff  was  employed  by  the  defendants 
as  a  traveling  salesman  from  September  3,  1912,  to  July  12,  1913.  His 
claim  is  that  he  was  employed  under  an  oral  contract  for  one  year,  and 
that  before  the  expiration  of  the  contract  he  was  wrongfully  discharg- 
ed. In  his  complaint  he  swears  that  under  his  contract  of  employ- 
ment he  was  to  receive  the  sum  of  $40  per  week  and  necessary  travel- 
ing expenses,  and  in  addition  thereto  "one-half  the  net  profits  on  sales 
procured  and  delivered  by  plaintiff  to  defendants,  after  deducting  the 
said  salary  of  $40  per  week  and  necessary  traveling  expenses."  The 
answer  alleged  that  the  contract  was  for  an  indefinite  period  of  time, 
and  that  the  plaintiff  agreed  to  accept  in  full  payment  for  his  services 
one-half  the  gross  profits  on  all  business  brought  in  to  the  defendants 
by  the  plaintiff  while  so  employed,  after  tlie  defendant  had  deducted 
from  said  gross  profits  twice  the  amount  of  all  sales  previously  ad- 
vanced to  the  plaintiff  for  his  weekly  drawing  account  and  traveling 
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expenses.     It  conceded  that  the  defendants  were  to  advance  to  the 
plaintiff  the  sum  of  $40  per  week. 

Upon  the  trial  the  parties  seemed  to  have  completely  changed  their 
attitude,  although  the  plaintiff  pleaded  that  he  was  entitled  to  one-half 
the  net  profits  after  the  aforesaid  deductions,  he  was  permitted  to,  and 
did,  introduce  evidence  to  show  that  he  was  entitled  to  one-half  the 
gross  profits  subject  to  these  deductions ;  and  although  the  defendant 
had  pleaded  that  the  plaintiff  was  entitled  to  one-half  of  the  gross 
profits  after  certain  deductions,  they  were  permitted  to  produce  evi- 
dence that  the  agreement  between  themselves  and  the  plaintiff  was 
that  he  was  to  have  one-half  of  the  net  profits  after  deducting  all  over- 
head charges,  as  well  as  the  drawing  account  and  traveling  expenses. 
Inasmuch,  however,  as  the  jury  has  apparently  determined  that  the 
contract  was  actually  made  in  the  form  as  testified  to  by  the  plaintiff, 
and  as  the  term  "net  profits,"  as  used  in  the  complaint,  is  susceptible 
of  the  construction  that  it  referred  only  to  the  specified  deductions, 
we  may  well  overlook  the  apparent  inconsistencies  between  the  plead- 
ings and  the  proof. 

More  serious  objections  to  the  validity  of  the  verdict  rendered  are^ 
to  be  found  in  the  record.    The  plaintiff  has  given  absolutely  no  testi- 
mony as  to  the  amount  of  the  profits,  either  net  or  gross.    He  testified 
only  that  he  turned  into  defendant  orders  for  sales  amounting  to  $30,- 
198.20.    At  the  time  the  contract  was  made  he  said : 

•*I  am  to  have  one-half  the  profits  and  my  profits  will  run  14  per  cent" 

If  the  defendant  had  stated  that  the  profits  would  nm  14  per  cent., 
then  possibly,  in  the  absence  of  proof  of  the  actual  profit,  this  might 
be  some  basis  for  computation;  but  it  appears  very  clearly  that  the 
plaintiff  alone  calculated  that  the  profits  would  average  14  per  cent., 
and  he  based  such  statement  upon  his  past  experience.  From  the  tes- 
timony of  the  plaintiff  it  is  evident  that  the  parties  never  entered  into 
an  agreement  that  the  profits  should  be  fixed  at  14  per  cent.,  and  that 
at  most  it  was  understood  that  plaintiff  was  to  receive  but  one-half  the 
actual  profits,  after  deducting  his  salary  or  drawing  account  and  his 
traveling  expenses. 

The  defendants  did,  however,  prove  a  basis  for  calculating  the 
profits  by  undisputed  testimony.  The  witness  Service,  sworn  on  be- 
half of  the  defendants,  testified : 

"Q.  Was  any  profit  made  on  any  business  brought  In  by  the  plaintiff?  A. 
The  average  profit  for  six  months'  business  was  9.8  per  cent,  of  the  orders 
brought  In  by  him." 

It  was  also  shown  that  the  actual  amount  of  goods  sold  by  plaintiff, 
accepted  by  the  defendants  and  shipped  by  them,  amounted  to  the  sum 
of  $26,388.05.  Of  course,  no  profits  were  made  upon  orders  not  ac- 
cepted and  upon  which  goods  were  not  shipped.  The  gross  profits 
upon  the  amount  of  goods  shipped,  averaging  9.8  per  cent,  upon  $26,- 
388.05,  amounts  to  $2,586.03.  This  is  the  sole  testimony  of  gross 
profits,  and  the  only  testimony  upon  which  computation  of  the  sum 
due  plaintiff  can  be  based. 

If  we  accept  the  plaintiff's  testimony  that  his  total  drawing  account 
and  expenses  amounted  to  the  sum  of  $2,316.07,  then  the  profits  after 
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the  conceded  deductions  are  made  would  be  $269.96,  of  which  plaintiff 
would  be  entitled  to  one-half,  or  $134.98.  In  addition  to  this  sum  the 
plaintiff  would  be  entitled  to  the  sum  of  $227.50  for  salary  and  draw- 
ing account  which  he  was  unable  to  earn  after  his  discharge,  amounting 
in  all  to  the  sum  of  $362.48.  It  follows,  therefore,  that  there  is  no 
foundation  for  the  present  judgment  in  plaintiff's  favor  of  $1,183.34 
and  costs,  and  that,  unless  the  plaintiff  will  stipulate  to  reduce  the 
judgment  to  the  sum  of  $362.48  and  costs  of  the  court  below,  there 
must  be  a  new  trial. 

Judgment  reversed,  and  new  trial  ordered,  with  costs  to  appellant 
to  abide  the  event,  unless  plaintiff  will  stipulate,  within  five  days  after 
entry  of  judgment  in  the  City  Court  and  service  of  notice  thereof,  that 
the  judgment  may  be  modified,  by  reducing  the  amount  of  recovery  to 
the  sum  of  $362.48  and  appropriate  costs  in  the  court  below,  in  which 
event  the  judgment,  as  so  modified,  is  affirmed,  without  costs  of  this 
appeal  to  either  party.    All  concur. 


AMERICAN  LUXFER  PRISM  CO.  y.  BARTOLICIUS  STAR  IRON 

WORKS,  Inc. 

(Supreme  Court,  AppeHate  Term,  First  Department    May  5,  1915.) 

1.  Payment  ^=»19 — Ordsb  on  Third  Psrson. 

Where  a  subcontractor,  gave  a  materialman  an  order  on  the  principal 
contractor  for  the  amount  due  such  materialman,  knowing  that  it  would 
not  be  paid,  such  order  was  not  a  payment  which  would  extinguish  the 
subcontractor's  liability  to  the  payee,  since,  under  Negotiable  Instru- 
ments Law  (Consol.  Laws,  c.  38)  §  210,  being  in  the  nature  of  a  bill  of 
exchange  payable  on  demand,  it  created  no  liability  against  any  person 
except  the  drawer,  and  so  could  not  operate  as  an  equitable  assignment 
of  the  subcontractor's  claim,  while,  if  it  wag  a  nonnegotiable  instrument, 
the  same  rule  appUed. 

[Ed.  Note.— For  other  cases,  see  Payment,  Cent  Dig.  §§  22,  23;  Dec. 
Dig.  «=»19.] 

2.  Payment  <©=>73 — Order  on  Thiird  Person — Stjfticienct  or  Evidence. 

Evidence  held  insufficient  to  show  that  a  subcontractor's  order  on  the 
principal  contractor  was  taken  by  a  materialman  as  payment  of  his  claim, 
and  not  as  security. 

[Ed.  Note.— For  other  cases,  see  Payment,  Cent  Dig.  H  220,  222-225, 
232-238;    Dec.  Dig.  <g5»78.1 

3.  Payment  ^=>67 — Order  on  Third  Person — Burden  of  Proof. 

Even  where  there  is  an  express  agreement  between  the  parties  that  an 
order  on  a  third  person  for  the  payment  of  money  shall  extinguish  the 
drawer's  liability  to  the  payee,  the  burden  to  prove  payment,  in  a  suit  by 
the  pa^ee  on  the  original  indebtedness,  is  on  defendant. 

[Ed.  Note.— For  other  cases,  see  Payment,  Cent  Dig.  ||  162,  18&-194» 
198 ;   Dec.  Dig.  <8=»67.] 

4.  Paymej^t  ^=»67 — Order  on  Third  Person — Presumption. 

The  presumption  Is  that  an  order  on  a  third  person  for  the  payment  of 
money,  taken  by  a  creditor  of  the  drawer,  was  accepted  as  security,  and 
not  in  extinguishment  of  the  Indebtedness. 

[Ed.  Note.— For  other  cases, 'see  Payment,  Cent  Dig.  f§  162,  18^-194, 

198;    Dec.  Dig.  «=>67.1 

-  - 
^ssFor  other  cases  see  same  topic  ft  KEY -NUMBER  in  all  Key-Numbered  Digests  it  Indexes 


Digitized  by  VjOOQ  iC 


Sup.  Ct.)       AMEBIGAKXUXFEB  P.  CO.T.  BABTOUOIUS  STAB  I.  W,      1015 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  First  Dis- 
trict. 

Action  by  the  American  Luxf  cr  Prism  Company  against  the  Bartoli- 
cius  Star  Iron  Works,  Incorporated.  Judgment  for  defendant,  and 
plaintiff  appeals.  Reversed,  and  judgment  directed  for  plaintiff  for 
the  amount  demanded  in  the  complaint. 

Argued  March  term,  1915,  before  LEHMAN,  HENDRICK,  and 
COHALAN,  JJ. 

Gaston  Tisne,  of  New  York  City,  for  appellant. 
Robert  E.  Palmer  and  James  A.  Palmer,  both  of  New  York  City,  for 
respondent. 

COHALAN,  J.  Plaintiff,  for  work  performed,  sued  the  defendant 
subcontractor  to  recover  the  agreed  price  of  $125.  In  payment  of  the 
claim  in  suit  the  defendant,  well  knowing  that  the  Lithic  Construction 
Company,  the  general  contractor,  was  in  no  position  to  pay  the  claim, 
gave  the  plaintiff  an  order  on  it,  which  reads  as  follows : 

"February  18.  1914. 
**Llthlc  Oonstnictlon  Co.,  103  Park  Avenue,  New  York  City — Gentlemen: 
We  hereby  authorize  3'ou  to  pay  to  the  order  of  the  American  Luxfer  Prism 
Company  the  sum  of  one  hundred  and  twenty-five  dollars  ($125),  the  same  be- 
ing for  work  done  at  No.  30  West  Fortieth  street,  and  charge  the  same  to 
our  account 

"Yours  very  truly,  Bartolidus  Star  Iron  Works,  Ina, 

"EmU  Bartol." 

This  order  was  mailed  to  the  drawee,  which  held  and  refused  to  pay 
the  same.  No  part  of  the  money  was  ever  paid  by  either  the  drawer 
or  the  drawee.  The  court  below  held  that  the  plaintiff  was  not  en- 
titled to  recover  from  the  defendant  herein,  as  the  order  operated  as 
an  equitable  assignment  of  the  defendant's  claim  against  the  Lithic  Con- 
struction Company,  and  was  accepted  in  full  settlement  by  the  plain- 
tiff. 

[1-8]  It  is  our  view  that  the  plaintiff  is  entitled  to  recover  from  the 
defendant  upon  the  original  indebtedness,  because  the  evidence  is  in- 
sufficient to  show  that  there  was  an  express  agreement  on  the  part  of 
the  plaintiff  to  a.ccept  the  order  as  payment  and  an  absolute  discharge 
of  defendant's  liability.  The  defendant  had  endeavored  and  failed  to 
collect  from  the  Lithic  Construction  Company  an  indebtedness  o^  $1,- 
200.  The  plaintiff  anticipated  that  the  order  on  that  company  would 
be  paid  on  presentation,  but  at  that  very  time  the  defendant  had  full 
knowledge  that  the  order  would  not  be  paid.  The  defendant  now  as- 
serts that  the  order  was  taken  by  the  plaintiff,  not  as  collateral  security 
merely,  and  as  the  means  of  satisfying  its  claim,  but  as  payment  and 
in  full  discharge  of  its  antecedent  debt,  and  that  its  legal  effect  was 
to  release  the  defendant  from  every  obligation  arising  from  its  con- 
tractual relationship  with  the  plaintiff.  To  so  hold  would  be  to  fore- 
close the  plaintiff  from  recovering  the  value  of  its  labor  and  materials 
furnished,  and  the  defendant  would  be  enriched  to  the  full  extent 
thereof. 

The  order  on  the  Lithic  Construction  Company  was  in  the  nature 
of  an  inland  bill  of  exchange,  payable  upon  demand;    it  created  no 
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liability  against  any  person,  excepting  the  drawer  of  the  same.  Nego- 
tiable Instruments  Law,  par.  210.  Hence  it  did  not  operate  as  an  equi- 
table assignment.  Defendant  proved  no  acceptance  of  the  order.  It 
was  sh9wn,  on  the  other  hand,  that  the  bill  was  sent  to  the  drawee  and 
dishonored ;  that  it  was  payable  upon  demand,  and  it  was  not  agreed 
to  be  paid  at  any  other  time ;  and  that  payment  thereof  was  refused. 
The  bill  should  have  been  returned  to  the  payee,  and  by  it  surrendered 
to  the  defendant ;  but  there  was  testimony  in  the  case  that  it  had  been 
lost.  Even  if  there  was  an  express  agreement  between  the  parties  that 
the  order  should  be  given  as  payment,  the  Burden  of  proving  that  fact 
was  upon  the  defendant.  Bradford  v.  Fox,  38  N.  Y.  289;  Noel  v. 
Murray,  13  N.  Y.  167.  The  same  rule  would  apply  if  it  was  a  non- 
negotiable  order.    Hoar  v.  Clute,  15  Johns.  224. 

[4]  The  record  does  not  show  that  the  plaintiff  ever  agreed  to  take 
the  order  in  full  payment.  Hence  the  defendant  has  not  sustained 
the  burden  of  proof,  which  rested  upon  it,  and  the  presumption  of  law 
that  the  order  was  not  taken  in  payment,  but  only  as  the  means  of  pay- 
ment, was  not  successfully  met  by  the  defendant. 

Judgnient  reversed,  with  costs  to  appellant,  and  judgment  directed 
for  the  plaintiff  for  the  amount  demanded  in  the  complaint,  with  in- 
terest from  November  1,  1913,  with  appropriate  costs  in  the  court  be- 
low.   All  concur. 


CALUWABBT  v.  SCEIAPIRO. 

(Supreme  Court,  Appellate  Term,  First  Department    May  6,  1915.) 

1.  Contracts   <=»279 — ^Actions — Conditions   Preosdbniv— Tendeb   of   Pbb- 

fobmance. 

To  support  a  suit  for  breacli  of  a  mutual  contract  to  do  certain  things 
at  a  future  date,  a  tender,  or  at  least  a  readiness  and  willingness  to  per- 
form, by  plaintiff  at  such  date,  is  necessary,  because  until  tender  there  is 
no  breach ;  but  where,  before  the  time  fixed,  one  party  notifies  the  other 
that  he  will  not  perform,  an  action  may  be  brought  at  once  wlUioat  a 
tender. 

[Ed.  Note.—For  other  cases,  see  Contracts,  Cent  Plg.  §§  123S-124S; 
Dec.  Dig.  <S=»279.] 

2.  Contracts    t8=>33o — ^Actions— Complaint — Readiness   and   Willingness 

TO  Pebfobic. 

Where  one  party  to  a  contract  to  do  certain  things  at  a  future  date 
notifies  the  other  that  he  will  not  perform,  the  other  party,  In  suing  for 
the  breach,  need  not  allege  a  readiness  and  willingness  to  perform. 

lEd.  Note.— For  other  cases,  see  Contracts,  Cent.  Dig.  {{  1664-1676 ;  Dec. 
Dig.  <S=»335.] 

3.  Masteb  and  Sebvant  ^=>36 — ^Actions  fob  Wbongful  Dischabob — Suf- 

nciENCY  or  Complaint. 

In  an  employ(^'s  action  for  damages  for  wrongful  discharge,  plaintiff 
was  not  required  to  allege  a  readiness  and  willingness  to  perform  at  the 
time  his  senices  were  refused  and  the  alleged  wrongful  discharge  took 
place,  as  the  discbarge  was  a  complete  breach  of  the  contract,  and  any- 
thing in  the  way  of  Justification  was  a  matter  of  defense^ 

[Ed.  Note.— For  other  cases,  see  Master  and  Servant,  Cent.  Dig.  U  12, 
42;   Dec.  Dig.  <®=»36.] 

^t=3For  other  cMes  tee  same  topic  A  KET-NUMBBR  In  aU  Key-Numbared  Disasti  *  Indezoa 
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Appeal  from  City  Court  of  New  York,  Trial  Term. 

Action  by  Prosper  Caluwaert  against  Jacob  Schapiro.  From  a  judg- 
ment for  defendant,  entered  after  a  dismissal  of  the  complaint  on  mo- 
tion at  the  trial  on  the  ground  that  it  did  not  state  facts  sufficient  to 
constitute  a  cause  of  actioq,  plaintiff  appeals.  Reversed,  and  new  trial 
ordered. 

Argued  April  term,  1915,  before  GUY,  BIJUR,  and  PENDLE- 
TON. JJ. 

Max  Miller,  of  New  York  City  (Joseph  I.  Green,  of  New  York  City, 
of  counsel),  for  appellant. 

Glueck  &  De  Groot,  of  New  York  City  (Sidney  Lowenthal,  Edmund 
Glueck,  and  Mortimer  De  Groot,  all  of  New  York  City,  of  counsel), 
for  respondent. 

PENDLETON,  J.  Plaintiff  having  been  employed  by  defendant 
under  a  contract  for  a  year,  and  entered  upon  the  performance  there- 
of, alleged  that  before  the  end  of  the  year  defendant  wrongfully  dis- 
charged him  and  barred  and  prevented  his  earning  the  compensation 
agreed  upon,  and  that  thereby  he  was  damaged  in  the  sum  of  at  least 
$2,000,  and  demanded  judgment  for  said  sum,  etc.  The  complaint 
was  dismissed  on  the  ground,  as  appears  bv  the  opinion  of  the  court 
below,  that  it  did  not  allege  a  readiness  and  willingness  of  plaintiff  to 
perform  at  the  time  "his  services  were  refused,"  and  at  the  time  when 
the  alleged  wrongful  discharge  took  place." 

[1-3]  Where  there  is  a  mutual  contract  to  do  certain  things  at  a 
future  date,  in  a  suit  for  a  breach  thereof,  a  tender,  or  at  least  a  readi- 
ness and  willingness  to  perform,  by  plaintiff  at  the  time  is  necessary 
(Nelson  v.  Plimpton,  55  N.  Y.  480),  because  until  tender  there  is  no 
breach ;  but  where,  before  the  time  fixed,  one  party  notifies  the  other 
that  he  will  not  perform,  then  an  action  may  be  brought  at  once,  and 
neither  a  tender,  nor  allegation  of  a  readiness  and  willingness  to  per- 
form, is  required.  In  Howard  v.  Daly,  61  N.  Y.  362,  19  Am.  Rep. 
285,  it  was  held  that  in  a  contract  to  employ  at  a  future  date,  on  a  re- 
jection before  the  date,  plaintiff  may  sue  for  damages,  without  alleging 
a  readiness  and  willingness  to  perform  at  the  time  fixed ;  and  in  Allen 
V.  Glen  Creamery  Co.,  101  App.  Div.  306,  91  N.  Y.  Supp.  935,  it  was 
held  that,  in  an  action  for  wrongful  discharge,  no  allegation  of  readi- 
ness and  willingness  to  perform  after  the  discharge  is  necessary.  The 
principle  of  these  cases  is  that,  where  the  act  charged  is  in  itself  a 
breach,  nothing  more  is  necessary.  The  distinction  between  the  case 
of  a  plaintiff  suing  for  a  failure  to  employ  at  a  future  date  and  cases 
of  a  wrongful  anticipatory  notice  of  intention  not  to  perform  and  of 
a  wrongful  discharge  before  the  expiration  of  the  contract  is  that  in 
the  former  there  is  no  breach  until  a  tender,  or,  at  least,  readiness  and 
willingness  to  perform,  while  in  the  latter  the  wrongful  act  is  in  and 
of  itself  a  complete  breach  of  the  contract,  and  anything  in  the  way 
of  justification  is  matter  of  defense.  Linton  v.  Unexcelled  Fireworks 
Co.,  124  N.  Y.  533,  27  N.  E.  406. 

Judgment  reversed,  and  new  trial  ordered;  costs  to  aw>ellant  to 
abide  the  event.    All  concur. 
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COHEN  et  al.  ▼.  FRANKBL. 
(Snpreme  Court,  Appellate  Term,  First  Department.    May  6,  1915.) 

1.  Landlobd  and  Tenant  «=»233— -Rknt^-Deposit  as  Security — Disposses- 

sion. 

In  an  action  for  rent,  tbe  answer  denied  nonpayment  and  alleged  tbat 
the  tenant  had  deposited  secarlty,  that  dispossess  proceedings  had  been 
brought  and  final  order  entered,  and  that  before  issuance  of  the  warrant 
it  was  agreed  that  defendant  should  surrender  possession,  and  that  plain- 
tiff might  apply  on  the  rent  part  of  the  deposit,  which  had  been  done. 
Held,  that  directing  a  verdict  for  plaintiffs  on  the  pleadings,  on  the  theory 
that,  as  the  lease  provided  that  the  tenant's  liability  should  survive  dis- 
possess proceedings,  there  was  no  consideration  for  the  agreement  to  ex- 
tinguish the  rent;  was  error,  since  the  lease  was  not  before  the  court. 

[Ed.  Note. — For  other  cases,  see  Landlord  and  Tenant,  Cent  Dig.  H 
49,  940-944;   Dec.  Dig.  <8=»233.] 

2.  Landlord  and  Tenant  ^s»199 — ^Liability  fob  Rent — Agreement  to  Re- 

lease Rent — Considebation. 

Where  a  tenant,  who  had  deposited  an  amount  to  secure  the  payment  of 
rent,  agreed  to  forego  the  right  to  redeem  after  final  order  in  summary 
proceedings  to  give  up  possession  before  Issuance  of  a  dispossess  war- 
rant, and  to  allow  the  deposit  to  be  applied  to  pay  i-ent  accruing  subse- 
quently to  the  date  of  final  order  of  dispossession,  and  surrendered  pos- 
session, it  was  a  consideration  for  the  release  of  rent. 

[Ed.  Note. — For  other  cases,  see  Landlord  and  Tenant,  Cent  Dig.  §S 
741,  742;   Dec.  Dig.  <e=>199.] 

3.  Trial  «=>178 — Motion  fob  Vermct  on  Pleadings — Admission. 

On  plaintiff's  motion  for  a  directed  verdict  on  the  pleadings,  the  allega- 
tions of  the  answer  must  be  taken  as  true. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent  Dig.  ff  401-403;  Dea 
Dig.  «=»178.] 

Appeal  from  City  Court  of  New  York,  Trial  Term. 

Action  by  David  Cohen,  Eva  Wartels,  and  Mary  Rosen  against  Da- 
vid Frankel.  Judgment  for  plaintiflFs,  and  defendant  appeals.  Re- 
versed, and  new  trial  ordered. 

Argued  April  term,  1915,  before  GUY,  BIJUR,  and  PENDLE- 
TON, JJ. 

Jacob  Manheim,  of  New  York  City,  for  appellant. 
Goldfein  &  Weltfisch,  of  New  York  City  (Jos.  Goldfein,  of  New 
York  City,  of  counsel),  for  respondents. 

PENDLETON,  J.  The  action  is  for  rent  for  January,  1915,  under 
a  three-year  lease  from  February  1,  1914.  The  answer  denied  non- 
payment; alleged,  as  an  affirmative  defense,  that  the  tenant  had  de- 
posited with  the  landlord  $1,000  as  security  for  the  rent,  that  dispos- 
sess proceedings  had  been  brought  and  a  final  order  entered,  and  that 
before  the  issuance  of  the  warrant  it  was  agreed  defendant  should 
give  up  possession,  and  plaintiff  might  and  should  apply  to  the  payment 
of  the  January  rent  part  of  the  deposit,  and  that  in  pursuance  thereof 
defendant  did  surrender  possession ;  and  alleged  that  thereby  the  said 
rent  had  been  paid.  The  court  at  the  trial,  before  the  taking  of  any 
testimony,  directed  a  verdict  for  plaintiffs  on  the  pleadings. 

^S9For  other  cases  see  same  topic  A  KBY-NUMBBR  In  all  Key-Numbered  Divests  ft  Indexes 
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[1-3]  It  needs  no  argument  to  show  that  to  support  such  action  the 
pleadings  alone  must  be  looked  at,  and  yet  it  is  evident  from  the  record 
that  the  court  acted,  not  on  the  pleadings  alone,  but  on  the  terms  of  the 
lease,  which  was  not  before  the  court.  The  court  evidently  proceeded 
on  the  theory  that,  as  the  lease  provided  that  the  tenant's  liability 
should  survive  dispossess  proceedings,  there  was  no  consideration  for 
the  agreement  alleged  in  the  answer.  However  this  may  be,  the  lease 
was  not  before  the  court,  so  that  the  ruling  was,  on  that  account,  if  no 
other,  error.  The  agreement  by  defendant  to  forego  the  right  to  re- 
deem, to  give  up  possession  without,  or  before,  issuance  of  the  warrant, 
and  allow  the  deposit  to  be  applied  to  pay  the  whole  January  rent,  even 
for  the  period  subsequent  to  the  date  of  the  final  order,  and  giving  up 
possession,  were,  under  the  circumstances  appearing  by  the  pleadings, 
all  good  considerations  for  the  agreement.  The  answer,  therefore,  al- 
leged a  valid  agreement  to  apply  part  of  the  deposit  to  the  payment  of 
the  rent  sued  for,  and  performance  of  his  part  of  the  agreement  by 
defendant.  This,  for  the  purposes  of  the  motion,  must  be  assumed 
to  be  true,  and,  if  true,  the  facts  constituted  a  defense. 

Judgment  reversed,  and  new  trial  ordered,  with  costs  to  appellant 
to  abide  the  event.    All  concur. 


GAGK  V.  WALDORF  ASTORIA  HOTEL  CO. 
(Supreme  CJourt,  Appellate  Term,  First  Department    May  5,  1916.) 

1.  Carriers  ^=:»316 — ^Injury  to  Passenger — ^Presumptioit  of  Negdiqejvob. 

To  rebut  the  Inference  of  negligence  from  the  fact  that  its  elevator  fell, 
defendant  Innkeeper  did  not  need  to  show  the  exact  cause  of  the  accident, 
but  was  required  to  show  freedom  from  negligence  as  to  aU  probable 
cause. 

[Ed.  Note.— For  other  cases,  see  Carriers,  Cent  Dig.  §f  1261, 1262,  1283, 
1285-1294;  Dec  Dig.  <S=»316.] 

2.  Carriers  ^e3»316 — Injury  to  Guest — Fall  of  Elevator — Presumption  of 

Negligence. 

An  elevator  not  being  normally  a  dangerous  instrumentality,  the  pre- 
sumption is  that  a  failure  to  control  it  was  due  either  to  the  negligence 
of  the  operator  or  a  defect  in  the  appliance  itself ;  hence  the  presumption 
of  negligence  in  operation  or  inspection  from  the  mere  fact  of  its  falling. 

[Ed.  Note.— For  other  cases,  see  Carriers,  Cent  Dig.  §{  1261,  1262,  1283, 
1285-1294;    Dec.  Dig.  «=»3ie.] 

3.  Carriers  ^=»318— Fall  of  Elevator — Presumption  of  Negligence — ^Re- 

buttal— ^Dismissal  of  Complaint — Bvidencb. 

In  an  action  by  a  guest  against  an  Innkeeper  for  Injuries  received  when 
the  hotel  elevator  fell,  to  justly  a  Judgment  of  dismissal,  the  evidence 
should  have  shown  care  so  conclusively  that  the  only  fair  inference  was 
that  the  accident  was  one  that  cannot  be  guarded  against  by  ordinary 
care. 

[Ed.  Note.--For  other  cases,  see  Carriers,  Cent  Dig.  H  1270,  1307-1314 ; 
Dec.  Dig.  <8s»3ia] 

4.  Oabriers  ^=:»318 — ^Fall  of  E3levatob — Pbbsumftion  of  Neoliobnoe— >Ri- 

buttal — Sufficienot  of  Bvidsnck. 

In  an  action  against  an  Innkeeper  for  injuries  received  by  a  guest, 
caused  by  the  falling  of  an  elevator,  evidence  held  insufficient  to  rebut  the 

^s»Por  other  cases  see  same  topic  A  KBT-NUMBER  In  all  Key-Numbered  Digests  &  Indexes 
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inference  of  defendant's  negligence  arising  from  the  mere  occurrence  of 
the  accident 

[Ed.  Note.— For  other  cases,  see  Carriers,  Cent  Dig.  §§  1270,  1307-1314 ; 
Dec.  Dig.  i8=»318.] 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Ninth  Dis- 
trict. 

Action  by  Caroline  B.  Gage  against  the  Waldorf  Astoria  Hotel  Com- 
pany. From  a  judgment  dismissing  the  complaint,  plaintiff  appeals. 
Reversed,  and  new  trial  ordered. 

Argued  March  term,  1915,  before  LEHMAN  and  HENDRICK,  JJ. 

Winter  &  Winter,  of  New  York  City  (Keyes  Winter,  of  New  York 
City,  of  counsel),  for  appellant 

Nadal,  Jones  &  Mowton,  of  New  York  City  (Bernard  G.  Barton,  of 
New  York  City,  of  counsel),  for  respondent. 

LEHMAN,  J.  The  plaintiff  was  injured  by  the  fall  of  an  elevator 
operated  by  the  defendant  in  its  hotel.  It  appears  that  the  plaintiff  en- 
tered the  elevator  with  a  number  of  other  persons  upon  the  invitation 
of  the  defendant ;  that  when  the  elevator  reached  the  floor  where  the 
passengers  desired  to  alight  the  operator  failed  to  stop ;  that  the  elevator 
first  went  up  too  far ;  then  dropped  down,  and  finally  fell  to  the  bot- 
tom. The  trial  justice  held  that  the  circumstances  surrounding  the  ac- 
cident were  sufficient  to  allow  the  reasonable  inference  that  the  ele- 
vator would  not  have  fallen  if  it  had  been  operated  and  maintained 
with  due  care.  Thereafter  the  defendant  showed  that  the  elevator 
was  inspected  after  the  accident ;  that  at  that  time  the  entire  appliance, 
including  the  brakes,  acted  properly ;  and  that  it  inspected  the  elevator 
at  reasonable  intervals.  The  operator  also  testified  that  at  the  time  of 
the  accident  he  operated  the  elevator  in  the  usual  and  customary  man- 
ner, and  that  he  could  not  stop  it  or  prevent  its  fall.  Upon  this  testi- 
mony, the  trial  justice  dismissed  the  complaint. 

[1,2]  The  plaintiff  now  contends  that  this  evidence  did  not  conclu- 
sively rebut  the  inference  of  negligence  that  would  be  reasonably  raised 
from  the  surrounding  circumstances.  This  inference  or  presumption 
arises  from  the  fact  that  such  an  accident  would  not  ordinarily  happen 
under  the  circumstances  testified  to  if  the  required  degree  of  care  had 
been  used.  To  rebut  this  inference  the  defendant  need  not  show  the 
exact  cause  of  the  accident,  but  it  must  show  that  it  was  not  negli- 
gent in  regard  to  all  probable  cause.  Sweeney  v.  Edison  Electric  Illu- 
minating Co.,  158  App.  Div.  449,  143  N.  Y.  Supp.  636.  In  other 
words,  since  the  circumstances  surrounding  the  accident  are  sufficient 
to  show  that  the  accident  would  not  ordinarily  occur,  except  through 
the  defendant's  negligence  either  in  the  operation  or  maintenance  of  the 
elevator,  even  though  the  exact  cause  of  the  accident  cannot  be  shown, 
the  inference  of  negligence  which  may  be  drawn  from  such  circum- 
stances can  be  rebutted  only  by  proof  of  the  cause  of  the  accident,  and 
that  such  cause  was  not  due  to  negligence  on  defendant's  part,  or  by 
such  proof  of  actual  care  on  the  part  of  the  defendant  as  will  show 
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that,  whatever  may  have  been  the  cause  of  the  accident,  it  cannot  be 
ascribed  to  any  negligence  on  the  part  of  the  defendant. 

[3,  4]  In  this  case  the  operator  of  an  elevator  failed  to  control  its 
motion,  so  that  it  first  ascended  and  then  dropped  to  the  bottom.  An 
elevator  is  not  per  se  a  dangerous  instrument.  Where  an  operator  is 
furnished  with  an  elevator  in  proper  condition,  he  can  ordinarily  han- 
dle it  by  the  use  of  due  care.  It  follows  that,  in  the  absence  of  proof 
of  some  extraordinary  circumstances,  it  is  a  fair  inference  that  failure 
to  control  the  elevator  was  due  either  to  the  negligence  of  the  operator 
or  to  a  defect  in  the  appliance.  A  defect  in  an  elevator,  rendering  it 
uncontrollable,  does  not  ordinarily  arise  if  the  defendant  uses  that 
degree  of  care  in  its  inspection  which  may  reasonably  be  expected  of 
a  hotel  keeper  who  invites  his  guests  to  use  it ;  hence  a  fair  inference 
arises  that  the  accident  would  not  have  arisen  if  the  defendant  had 
used  due  care  in  the  operation  and  inspection  of  the  elevator.  If  the 
defendant  had  shown  that  the  accident  occurred  through  a  break  or 
defect  in  the  appliance,  then  his  proof  of  reasonable  inspection  would 
have  been  material  to  show  that  he  had  as  a  matter  of  fact  used  due 
care  to  provide  a  safe  appliance.  The  defendant,  however,  not  only 
did  not  show  that  the  cause  of  the  accident  was  a  break  or  defect  in 
the  machinery,  but  it  did  affirmatively  appear  that  after  the  accident 
the  appliance  was  in  a  satisfactory  condition.  The  result  of  this  testi- 
mony, standing  alone,  certainly  failed  to  rebut  the  inference  that  could 
reasonably  be  raised  from  the  plaintiff's  testimony.  On  the  contrary, 
if  it  is  shown  that  an  elevator  without  any  defects  could  not  be  con- 
trolled by  its  operator,  then  the  only  probable  explanation  of  the  ac- 
cident is  that  the  operator  was  negligent.  The  defendant  claims,  how- 
ever, that  he  did  show  affirmatively  that  the  operator  used  due  care. 

In  order  to  justify  a  dismissal  of  the  complaint,  such  evidence  must 
show  care  so  conclusively  that  the  only  fair  inference  from  the  entire 
case  is  that  this  is  one  of  those  rare  accidents  that  occur  occasionally 
by  some  unexplained  cause,  which  could  not  be  guarded  against  by  the 
use  of  due  care.  The  evidence  produced  by  this  defendant  is  by  no 
means  of  such  a  nature.  The  only  testimony  given  as  to  the  accident 
is  given  by  the  elevator  operator  himself,  and  is  very  vague.  Assum- 
ing that  it  is  sufficient,  if  believed  by  the  jury,  to  show  due  care,  it  is 
certainly  not  conclusive.  Common  experience  shows  that  the  cases 
where  a  perfect  appliance  cannot  be  handled  without  accident  by  a 
competent  operator  are  so  rare  that,  in  the  absence  of  proof  of  un- 
usual circumstances,  the  jury  would  not  be  bound  to  accept  the  tes- 
timony of  the  operator  that  he  had  used  due  care,  and  that  therefore 
the  only  fair  inference  is  that  the  accident  was  due  to  some  unexplained 
cause  beyond  the  defendant's  control. 

Judgment  should  be  reversed,  and  new  trial  ordered,  with  costs  to 
appellant  to  abide  the  event. 

HENDRICK,  J.,  concurs.    COHALAN,  J.,  not  sitting. 
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•  BOBINSON  V.  SUN  INS.  OFFIOBL 
(Supreme  Ck>iirt,  Appellate  Term,  First  Department    May  5,  1915.) 

1.  INSUBANCB  ^S»587 — FlEE  INBUBANCE — STIPULATIONS — ^VALIDITY. 

A  stipulation  in  a  fire  policy  that  a  loss  shall  not  become  payable  un- 
til 60  days  after  notice,  ascertainment,  estimate,  and  proof  of  loss,  in- 
cluding award  by  appraisers,  if  appraisers  are  required,  is  reasonable, 
and  a  compliance  therewith  is  a  condition  precedent  to  an  action  on  the 
policy. 

[Ed.  Note.— For  other  cases,  see  Insurance,  Gent.  Dig.  {  1493;  Dea  Dig. 
«ss>597.] 

2.  iNBU&ANOx  ^=9668 — FiBB  Insttbancb — Pboof  of  Loss — Stipulations  in 

POIAOT. 

Where  insured,  in  a  fire  policy  stipulating  that  a  loss  shall  not  be  paya- 
ble until  60  days  after  notice,  ascertainment,  estimate,  and  proof  of  loss, 
including  award  of  appraisers,  if  required,  sustained  a  loss  on  Noyem- 
her  20th,  and  furnished  on  December  12th  a  statement  of  loss,  and  on 
January  Sth,  following,  insurer  demanded  production  for  examination  oi 
books  of  account,  bills,  invoices,  etc.,  and  on  March  12th  insured  de- 
livered to  insurer  invoices,  and  two  days  later  insurer  demanded  an  ap- 
praisal, a  ruling  that  as  a  matter  of  law  insured  had  complied  with  the 
policy,  and  that  insurer,  by  waiting  more  than  60  -days  after  December 
12th  to  demand  an  oral  examination,  was  precluded  therefrom  was  er- 
roneous. 

[Ed.  Note.-— For  other  cases,  see  Insurance,  Cent  Dig.  |f  1556,  1732- 
1770;   Dec.  Dig.  <8=»668.] 

Appeal  from  City  Court  of  New  York,  Trial  Term. 

Action  by  Blanche  Robinson  against  the  Sun  Insurance  Office.  From 
a  judgment  for  plaintiff,  and  from  an  order  denying  a  new  trial,  de- 
fendant appeals.    Reversed,  and  new  trial  ordered. 

Argued  March  term,  1915,  before  LEHMAN,  HENDRICK,  and 
COHALAN,  JJ. 

Alexander  &  Green,  of  New  York  City  (R.  E.  &  A.  J.  Prime,  of 
New  York  City,  of  counsel),  for  appellant. 

Sol  De  Young,  of  New  York  City  (Leon  M.  Prince,  of  New  York 
City,  of  counsel),  for  respondent. 

COHALAN,  J.  Plaintiff  sued  upon  a  standard  fire  insurance  pol- 
icy, and  in  her  complaint  she  alleged  full  compliance  with  all  the  condi- 
tions of  the  policy  on  her  part  to  be  performed.  On  the  trial  it  ap- 
peared: (1)  That  the  plaintiff  did  not  comply  with  the  defendant's 
demand  for  an  examination  under  oath,  and  for  the  submission  of 
bills,  invoices,  and  other  proper  vouchers,  as  provided  in  the  policy; 
and  (2)  that  the  plaintiff  did  not  consent  to  an  appraisement  after  de- 
mand, as  required  by  the  term  of  the  policy.  The  fire  occurred  on 
November  20,  1912.  On  December  12,  1912,  a  statement  of  plaintiflTs 
loss  in  the  sum  of  $1,207.25  was  served  upon  the  defendant  On  Jan- 
uary 8,  1913,  the  defendant  required  the  plaintiff  to  produce  for  exam- 
ination "all  books  of  account,  bills,  invoices,  and  vouchers,  or  certified 
copies  of  same,  if  originals  be  lost,"  and,  ''until  production  of  the  same, 
the  alleged  proof  of  loss  is  held  subject  to  your  order." 

^=»For  other  CMes  see  same  topic  ft  KEY-NUMBER  in  all  Key-Numbered  Digests  ft  Indexes 
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[1]  The  preliminary  proofs  of  loss  were  not  returned  to  the  defend- 
ant, owing  to  the  illness  of  the  plaintiff,  until  February  14,  1913.  At 
that  time  60  days  had  elapsed  from  December  12,  1912,  the  date  of 
the  original  filing  of  the  proofs  of  loss,  and  no  attempt  on  the  part  of 
the  plaintiff  had  been  made  to  comply  with  the  demand  of  January  9, 
1913.  The  policy  provided  that  the  loss  shall  not  become  payable  "un- 
til 60  days  after  the  notice,  ascertainment,  estimate,  and  satisfactory 
proof  of  the  loss  herein  required  shall  have  been  received  by  this  com- 
pany, including  an  award  by  appraisers,  if  appraisers  have  been  requir- 
ed. *  *  ♦  '^  This  was  a  reasonable  provision  of  the  policy,  and 
the  courts  have  held  that  compliance  with  it  is  a  condition  precedent  to 
the  right  to  maintain  an  action  upon  the  policy.  Hicks  v.  British  Amer- 
ican Assurance  Co.,  162  N.  Y.  284,  56  N.  E.  743,  48  L.  R.  A.  424; 
Daniel  Quinlan  v.  Providence  Washington  Ins.  Co.,  133  N.  Y.  356,  31 
N.  E.  31,  28  Am.  St.  Rep.  645;  James  O'Brien,  Sheriff,  v.  Commer- 
cial Fire  Ins.  Co.,  63  N.  Y.  108. 

[2]  The  trial  court  held  that  the  proofs  of  loss  originally  submitted 
constituted  in  law  a  full  compliance  with  all  the  requirements  of  the 
policy,  and  that  by  waiting  more  than  60  days  after  December  12, 

1912,  to  demand  an  oral  examination,  the  defendant  was  precluded 
therefrom.  This  would  undoubtedly  be  the  case  under  the  authority  of 
McNally  et  al.  v.  Phoenix  Ins.  Co.,  137  N.  Y.  389,  33  N.  E.  475;  but 
the  situatiori  in  this  case  is  different.  Here  there  was  a  demand  on 
January  9,  1913,  for  additional  proofs,  whereas  in  that  case  the  proof 

•was  not  defective  with  respect  to  the  property  lost  or  its  value.  In 
the  case  at  bar  the  plaintiff  last  visited  the  defendant's  office  on  March 
12,  1913,  at  which  time  she  delivered  to  the  defendant  further  in- 
voices in  compliance  with  the  demand  for  the  appraisal  of  January  8, 

1913,  and  it  appears  that  the  demand  for  an  appraisal  was  made  upon 
the  plaintiff  on  March  14,  1913. 

All  of  the  defendant's  proof  with  regard  to  its  demand  for  an  exam- 
ination under  oath  and  for  an  appraisement  was  excluded  by  the  trial 
court,  and  the  jury  was  instructed  that  the  original  proof  of  loss  sub- 
mitted by  the  plaintiff  was  in  law  a  complete  proof  of  loss  as  required 
by  the  policy.  It  cannot  be  held,  therefore,  that  it  was  left  to  the  jury 
to  determine  whether  or  not  there  was  a  substantial  compliance  by  the 
plaintiff  with  the  policy  requirements,  including  the  production  of 
books  of  account,  bills,  invoices,  and  vouchers,  or  that  the  jury  by  their 
verdict  have  so  determined. 

Judgment  reversed,  and  new  trial  ordered;  costs  to  appellant  to 
abide  the  event.    All  concur. 
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EXPORT  FLOUR  &  FEED  CO.,  Inc.,  v.  A.  MISHLER,  Inc. 
(Supreme  Court,  Appellate  Term,  First  Department    May  5,  1915.) 

1,  Courts  ^=»190 — ^Nbw  Yobk  Municipal  Court — ^Default  Judohent — ^Ap- 

peal. 

A  defendant  against  whom  a  default  Judgment  was  rendered  In  the  Mu- 
nicipal Court  cannot  appeal  from  an  order  refusing  to  vacate  the  judg- 
ment because  of  want  of  service  on  defendant,  where  defendant  did  not 
submit  to  the  jurisdiction  and  ask  to  have  the  default  set  aside,  nor  have 
the  Issue  as  to  service  cm  it  set  down  for  trial. 

[Ed.  Note.—For  other  cases,  see  Courts,  Dec.  Dig.  <=9l90 ;  Appeal  and 
Error,  Cent  Dig.  §  103.] 

2.  CouBTs  ^=»190 — ^New  Yoek  Municipal  Court — Default  Judgment— Ap- 

peal. 

On  an  appeal  by  a  defendant  from  a  default  judgment  of  the  Munici- 
pal Court  under  the  provisions  of  Municipal  Court  Act  (Laws  1902,  a 
580)  §  311,  the  Appellate  Term  can  determine  the  jurisdiction  of  the  Mu- 
nicipal Court  VLVon  affidavits. 

[Ed.  Note. — For  other  cases,  see  Courts,  Dec  Dig.  ^=s>190;  Appeal  and 
Error,  Cent  Dig.  §  103.] 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  First  Dis- 
trict. 

Action  by  the  Export  Flour  &  Feed  Company,  Incorporated,  agamst 
A.  Mishler,  Incorporated.  From  an  order  denying  defendant's  mo- 
tion to  vacate  and  set  aside  a  judgment  rendered  against  it  by  default, 
the  defendant  appeals.    Appeal  dismissed. 

Argued  March  term,  1915,  before  LEIJMAN,  HENDRICK,  and 
COHALAN,  JJ. 

Abraham  S.  Weltfisch,  of  New  York  City,  for  appellant 
Joseph  A.  Seidman,  of  New  York  City,  for  respondent 

COHALAN,  J.  The  defendant  appeals  from  an  order  "denying 
the  defendant's  motion  to  vacate  and  set  aside  the  judgment"  The  ac- 
tion was  commenced  by  the  service  of  a  summons  upon  one  Henry 
Siegel,  stated  in  the  affidavit  of  service  to  be  the  "treasurer  of  said 
A.  Mishler,  Incorporated."  A  judgment  was  taken  against  the  defend- 
ant by  default  on  May  5,  1914,  and  upon  January  26,  1914,  the  defend- 
ant obtained  an  order  to  show  cause  why  an  order  should  not  be  made 
"vacating  and  setting  aside  the  judgment  heretofore  rendered."  Upon 
the  hearing  of  this  motion  the  defendant  submitted  affidavits  attacking 
the  jurisdiction  of  the  court  below,  upon  the  ground  that  the  person 
upon  whom  the  summons  had  been  served  was  not  an  officer  of  the 
defendant  or  connected  with  it  in  any  way,  and  asked  to  have  the 
judgment  vacated  and  set  aside  solely  upon  that  ground. 

[ i]  It  will  be  observed  that  the  defendant  did  not  submit  itself  to 
the  jurisdiction  of  the  court,  to  ask,  as  it  might  have  done,  that  its 
default  be  opened.  Friedberger  v.  Stulpnagel,  59  Misc.  Rep.  4^,  112 
N.  Y.  Supp.  89;  Review  &  Record  Co.  v.  Gilbreth,  65  Misc.  Rep.  503, 
120  N.  Y.  Supp.  100.  Nor  was  the  issue  raised  by  its  denial  of  service 
set  down  for  trial  as  an  issue  of  fact.    Phillips  v.  Albert,  81  Misc.  Rep. 

^=:9For  other  cases  see  same  topic  &  KET-NUMBER  in  all  Key-Numbered  DlgeeU  ft  Indexes 
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131,  142  N.  Y.  Supp.  325.  The  court  below,  therefore,  had  no  power 
to  grant  the  defendant's  request.  Roberts  &  Lewis  Co.  v.  Dale,  74 
Misc.  Rep.  390,  132  N.  Y.  Supp.  404.  The  action  of  the  court  in  de- 
nying the  defendant's  motion  cannot  be  reviewed  in  this  court  by  an 
appeal  from  the  order. 

[2]  If  the  defendant  had  appealed  from  the  judgment,  as  provided 
in  section  311  of  the  Municipal  Court  Act,  this  court  might  have  deter- 
mined the  appeal  upon  affidavits.  Canelli  Wine  Co.  v.  Tassi,  88  Misc. 
Rep.  573,  151  N.  Y.  Supp.  46.  The  appeal,  having  been  made  from  a 
nonappealable  order,  must  be  dismissed. 

Appeal  dismissed,  with  $10  costs.    All  concur. 


LEVINS  V.  PHILLIPS  et  aL 
(Supreme  Court,  Appellate  Term,  First  Department    May  5,  1915.) 

1.  Work  and  Labob  ^=>14 — ^Part  Pebfobmance  of  Contbaot — ^Excuse  for 

NONPEBFOBMANCE — StBIKE. 

Where  one  who  had  contracted  to  do  the  plumbing  for  a  certain  build- 
ing was  obliged  to  give  up  the  work  after  doing  about  one-fifth  of  it,  be- 
cause the  owner  let  the  contract  for  part  of  the  work  to  steam-fitters  in- 
stead of  to  plumbers,  and  the  plumbing  contractor's  men  thereupon  struck, 
be  cannot  recover  from  the  owner  on  quantum  meruit  for  the  amount  of 
the  work  already  done,  since  necessity,  not  resulting  from  the  wrongful 
acts  of  the  other  party,  does  not  excuse  the  nonperformance  of  a  con- 
tract. 

[K6.  Note. — For  other  cases,  see  Work  and  Labor,  Cent  Dig.  §§  29-33 ; 
Dec.  Dig.  <&=>U;    Contracts,  Cent.  Dig.  §§  1476,  1477,  1493,  1554.] 

2.  Work  and  Labob  «=»14 — Bxpbess  Contract — Pebfobmance  Pbevented. 

One  who  has  contracted  to  do  certain  work  at  a  fixed  price,  but  is  pre- 
vented from  doing  so  by  the  other  party,  can  recover  for  tiie  value  of  the 
work  done  and  material  furnished  up  to  that  time. 

[Kd.  Note.— For  other  cases,  see  Work  and  Labor,  Cent  Dig.  §§  29-33 ; 
Dec.  Dig.  <8=>14;   Contracts,  Cent  Dig.  §|  1476,  1477,  1493,  1554.] 

Appeal  from  City  Court  of  New  York,  Trial  Term. 

Action  by  John  P.  Levins  against  Moses  Phillips  and  others.    Judg- 
ment for  plaintiff,  and  defendants  appeal.     Reversed,  and  new  trial   . 
ordered. 

Argued  March  term,  1915,  before  LEHMAN,  HENDRICK,  and 
COHALAN,  JJ. 

Hirsh  &  Newman,  of  Brookl)m  (Benjamin  Reass,  Emanuel  New- 
man, and  Hugo  Hirsh,  all  of  Brooklyn,  of  counsel),  for  appellants. 

Bogart  &  Bogart,  of  New  York  City  (John  Bogart  and  Isidore 
Weckstein,  both  of  New  York  City,  of  counsel),  for  respondent 

COHALAN,  J.  Plaintiff  sued  for  work,  labor,  and  services,  and 
materials  furnished.  The  action  was  brought  upon  the  theory  of  a 
quantum  meruit.  It  appears  that  the  parties  on  June  30,  1912,  made 
an  agreement  whereby,  for  the  sum  of  $4,975,  the  plaintiff  was  to  do 
the  plumbing  work  on  a  factory  in  process  of  erection  by  the  defend- 
ants. 

or  other  cases  see  same  topic  ft  KBY-NUMBBR  In  all  Key-Numbered  Digests  ft  Indexes 
152  N.Y.S.— e5  ^  , 

Digitized  by  VjOOQ  iC 


1026  162  NEW   YORK  SUPPLKMBNT  (Sup.  Ct 

[1]  On  August  15,  1912,  a  strike  was  declared  by  the  Journejoncn 
Plumbers'  Association  against  the  defendants,  on  the  ground  that  the 
defendants  had  given  out  the  contract  for  standpipes  and  fire  lines  to 
the  H.  G.  Vogel  Company,  a  corporation  employing  steam-fitters.  The 
Plumbers'  Union  claimed  that  the  awarding  of  this  contract  to  steam- 
fitters,  instead  of  to  plumbers,  was  an  interference  with  their  rights 
and  the  rights  and  rules  of  the  union.  Plaintiff,  therefore,  claimed  that 
it  was  prevented  from  proceeding  with  the  work.  In  brief,  the  strike 
was  called  because  union  steam-fitters  were  doing  the  work,  instead 
of  union  plumbers.  The  defendants  endeavored  to  persuade  the  plain- 
tiff to  proceed  with  his  contract,  and  eventually  was  compelled  to  com- 
plete the  same  to  his  damage  in  the  sum  of  $750.  The  sole  question 
in  the  case  was  whether  or  not  the  plaintiff  could  avoid  his  contract 
through  the  interference  of  a  labor  union.  The  court  submitted  the 
case  to  the  jury  on  the  tl  20Ty  that  the  defendant  gave  the  contract  to 
the  Vogel  Company  with  the  knowledge  that  trouble  would  occur  be- 
tween the  labor  unions  and  the  contractors,  that  this  operated  to  re- 
lease the  plaintiff  from  the  performance  of  the  contract,  and  entitled 
him  to  recover  on  a  quantum  meruit  for  the  work  actually  done. 

We  are  of  the  opinion  that  this  was  error.  The  plaintiff  was  bound 
to  complete  his  work,  whether  or  not  he  used  union  men.  The  de- 
fendants had  an  undoubted  right  to  give  the  contract  to  the  Vogel 
Company,  as  that  company  had  a  legal  right  to  accept  it.  The  defend- 
ants surrendered  no  rights  to  manage  their  affairs  by  entering  into  the 
contract  with  the  plaintiff.  They  were  at  liberty  to  let  out  work  with 
other  contractors  for  a  different  class  of  work,  which  in  no  way  con- 
flicted with  the  duty  and  obligation  assumed  by  the  plaintiff.  The 
rule  of  law  in  this  state  is  that,  where  a  party  by  his  own  contract  cre- 
ates a  duty  or  charge  upon  himself,  he  is  bound  to  make  it  good,  not- 
withstanding any  question  of  delay  by  inevitable  necessity,  because  he 
might  have  provided  against  it  by  contract.  Cameron-Hawn  Co.  v. 
City  of  Albany,  207  N.  Y.  377,  101  N.  E.  162,  49  L.  R.  A.  (N.  S.)  922 ; 
Harmony  v.  Bingham,  12  N.  Y.  99,  62  Am.  Dec.  142. 

[2]  The  plaintiff  had  not  even  substantially  performed  his  contract. 
He  had  done  about  one-fifth  of  the  work.  If  he  had  been  wrongfully 
discharged  from  his  performance  of  the  contract,  and  had  been  pre- 
vented by  the  defendants  from  completing  it,  the  plaintiff  had  an  un- 
doubted right  to  ignore  it  and  recover  the  value  of  the  work  done  and 
the  material  furnished.  Upon  the  facts  in  this  case,  he  could  not  ig- 
nore his  contract,  and  sue  to  recover  on  a  quantum  meruit,  unless  he 
proved  a  substantial  performance  of  it.  Gersmann  v.  Walpole,  79 
Misc.  Rep.  50,  139  N.  Y.  Supp.  1 ;  Tinley  v.  Van  Wert,  119  App.  Div. 
738,  104  N.  Y.  Supp.  3.  The  evidence  does  not  show  that  there  was 
an  issue  of  fact  in  the  case  for  the  jury  to  consider. 

Judgment  reversed,  and  new  trial  ordered,  with  costs  to  appellant 
to  abide  the  event    All  concur. 
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KUGELMAN  et  al.  y,  BITTER  et  al. 

(Supreme  Court,  Appellate  Term,  First  Department    May  6,  1915.) 

Sales  ^==>436 — Remedies  of  Buteb — ^Bbeach  of  Wabbantt. 

An  allegation,  in  a  counterclaim  in  an  action  for  the  price  of  mer- 
chandise, that  defendant  "duly  offered  to  return  to  plaintiff  the  mer- 
chandise referred  to,  which  was  defective,"  showed  a  sufficient  compli- 
ance with  Sales  Law  (Laws  1911,  c.  6T1)  {  130,  providing  that  if  a  buyer, 
after  acceptance  of  goods  warranted,  fails  to  give  notice  of  the  breach  of 
warranty  within  a  reasonable  time  after  he  knows  or  ought  to  know  of 
such  breach,  the  seller  shall  not  be  liable. 

[Ed.  Note.— For  other  cases,  see  Sales,  Cent.  Dig.  i  1246;  Dec.  Dig. 
<S=»436.] 

Appeal  from  City  Court  of  New  York,  Trial  Term. 

Action  by  Julius  G.  Kugelman  and  Charles  Frankland  against  Leo 
Ritter  and  William  C.  Ritter.  From  a  judgment  for  plaintiffs,  and  an 
order  denying  a  new  trial,  defendants  appeal.    Reversed  and  remanded. 

See,  also,  148  N.  Y.  Supp.  140. 

Argued  March  term,  1915,  before  LEHMAN,  HENDRICK,  and 
COHALAN,  JJ. 

Joseph  Cans,  of  New  York  City,  for  appellants. 
Samuel  J.  Rawak,  of  New  York  City,  for  respondents. 

HENDRICK,  J.  According  to  the  allegations  of  the  complaint  in 
this  action,  the  plaintiffs'  assignors  sold  and  delivered  merchandise  to 
the  defendants  of  the  value  of  $1,117.50,  upon  which  defendants  were 
entitled  to  a  credit  of  $500.72,  leaving  a  balance  alleged  to  be  due 
plaintiffs  of  $616.78.  After  putting  in  issue  that  part  of  the  complaint 
which  averred  that  plaintiffs  were  copartners,  the  defendants  set  up  as 
a  separate  defense  and  counterclaim  in  substance  as  follows : 

That  they  purchased  of  plaintiffs'  assignors  certain  merchandise,  which  the 
said  plaintiffs*  assignors  stated,  represented,  and  warranted  was  merchandise 
of  good  and  merchantable  quality  and  fit  for  use  in  the  manufacture  of  ladies^ 
coats  and  cloaks ;  that,  the  defendants  were  at  that  time  engaged  in  the  busi- 
ness of  manufacturing  ladies'  cloaks  and  coats,  and  had  no  other  use  for  said 
material ;  that  at  the  time  of  such  sale  plaintiffs'  assignors  exhibited  to  these 
defendants  samples  of  merchandise  which  they  agreed  to  sell  and  deliver; 
that  said  plaintiffs'  assignors  represented  and  warranted  that  said  sample  of 
merchundise,  as  exhibited  by  them,  was  of  good  quaUty  and  fit  for  use  in  the 
manufacture  of  ladles'  coats  and  suits,  and  that  all  of  the  goods  to  be  deliv- 
ered to  these  defendants  would  be  in  aU  respects  equal  to  the  sample,  and 
would  also  be  of  good  and  merchantable  quality  and  fit  for  use  in  the  manu- 
facture of  ladies'  coats  and  cloaks;  that,  relying  upon  said  statements,  rep- 
resentations, and  warranty,  the  defendants  agreed  to  purchase  from  plaintiffs' 
assignors  a  large  quantity  of  said  merchandise  referred  to  in  the  complaint 
herein;  that  thereafter  plaintiffs'  assignors  deUvered  to  defendants  large 
quantities  of  said  material,  and  that  defendants,  not  knowing  of  the  defective 
and  Improper  condition,  paid  to  plaintiffs'  assignor  for  a  large  portion  of  said 
merchandise  sums  of  money  largely  in  excess  of  the  amount  claimed  by  plain- 
tiffs, and  that  defendants,  relying  on  said  statements,  manufactured  and  made 
up  quantities  of  said  merchandise  into  cloaks  and  coats;  that  the  material 
so  sold  and  delivered  by  plaintiffs'  assignors  to  these  defendants,  Including 
the  merchandise  referred  to  in  the  complaint,  was  not  good  and  merdiantable 
material,  and  was  not  fit  for  use  in  the  manufacture  of  ladies'  cloaks  and 
coats;    that  the  same  was  worthless,  and  large  quantities  thereof  were  re- 

^=9For  other  cases  see  same  topic  &  KBY-NUMBBR  In  aU  Key-J>f  umbered  Disesta  4k  Indexes 
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turned  to  these  defendants  by  their  customers,  who  refused  to  pay 
same;  that  a  large  portion  of  the  merchandise  sold  and  delivered  1 
tiffs'  assignors  to  these  defendants  was  not  equal  to  the  sample  ezhj 
the  assignor  of  the  plaintiff  to  these  defendants  at  the  time  of  the 
was  greatly  inferior  thereto,  and  was  worthless  and  usele^  to  these 
ants;  that  these  defendants  duly  offered  to  return  to  the  plaintiffs 
chandise  referred  to,  which  was  so  defective,  improper,  and  unmarket 
that  plaintiffs  and  assignors  of  the  plaintiffs  refused  to  acc^t  the  sf 
the  said  merchandise  is  now  held  by  the  agent  of  the  plaintiffs  and  t 
tiffs*  assignors  for  the  use  and  benefit  of  the  plaintiffs. 

To  this  counterclaim  the  plaintiffs  made  reply,  but  did  not  c! 
first  paragraph  of  the  separate  defense,  thereby  admitting  tb 
sentations,  sales  by  sample,  and  warranty  of  quality  of  its  fib 
the  purposes  for  which  it  was  purchased. 

At  the  opening  of  the  trial  the  plaintiffs'  attorney  moved  to 
this  counterclaim  upon  the  ground  that  it  failed  to  constitute 
of  action  for  breach  of  warranty: 

'*In  that  there  is  no  allegation  in  said  counterclaim  that  they  gave 
tlce  of  breach  of  warranty,  and  gave  the  same  within  a  reasonable 
they  must  do  under  the  Sales  Law." 

In  support  of  this  motion  plaintiffs  quoted  section  130  of  tl 
Law,  which  reads  as  follows : 

"In  the  absence  of  an  express  or  implied  agreement  of  the  parties 
ance  of  the  goods  by  the  buyer  does  not  discharge  the  seller  from 
damages  or  other  legal  remedy  for  breach  of  any  promise  or  warrant 
contract  to  sell  or  the  sale.  But  if,  after  acceptance  of  the  goods,  ti 
falls  to  give  notice  to  the  seller  of  the  breach  of  any  promise  or  v 
within  a  reasonable  time  after  the  buyer  knows»  or  ought  to  know, 
breach,  the  seller  shall  not  be  liable  therefor." 

The  following  colloquy  then  took  place ; 

'*The  Court:  This  is  a  contract  for  the  sale  of  goods  by  sample, 
question  is  simply  whether  they  were  up  to  sample  or  not    Now,  yo 
reasonable  opportunity  to  examine  the  goods  and  return  them,  ui 
Sales  Act,  and  If  you  did  not  offer  to  return  them  under  the  Sales 
accepted  them  and  manufactured  them,  then  you  cannot  recover  on  yo 
terclaim  under  the  Sales  Act 

"Mr.  Gans:  Not  all.    We  did  not  manufacture  all  of  them. 

"The  Court:  Well,  you  cannot  return  them  piecemeal. 

"Mr.  Gans:  Well,  these  are  various  deliveries  from  time  to  time, 
not  merely  one  delivery.    We  do  not  claim  that  all  of  these  goods 
good.    We  have  paid  them  over  $7,000  for  goods  that  we  got  from  tt 
these  goods  which  were  made  up  had  certain  defects  in  them  whi< 
not  be  discovered  upon  an  examination,  but  could  only  be  ascertain* 
the  goods  had  been  made  up  and  were  being  worn. 

"The  Court:  I  do  not  think  you  have  alleged  that  in  your  answer. 

"Mr.  Gans:  We  have  alleged  in  our  answer  that  the  defects  could 
discovered. 

**The  Court:  You  have  pleaded  a  conclusion  of  law  as  to  that,  but  y 
not  alleged  facts. 

"Mr.  Gans:  Then  I  will  ask  your  honor's  permission  to  amend  the 
so  as  to  insert  after  the  words  'duly  offered  to  return  the  said  mere! 
etc.,  the  words  'and  duly  gave  notice  to  the  assignors  of  the  plaintiff 
defective  condition  of  said  goods.* 

"The  Court:  Motion  denied. 

"Mr.  Gans;  Or,  rather,  I  will  use  the  words  of  the  statute,  'that 
ately  upon  the  discovery  of  the  defects  the  vendors  were  Immediately 
of  such  defects,  and  within  a  reasonable  time  due  notice  was  given 
defects  and  defendants  duly  offered  to  return  the  said  merchandise.' 
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"Tbe  Ck>i]rt:  I  will  deny  the  motion  to  amend  at  this  stage  of  the  pro- 
ceeding. 

''Mr.  Gans:  W^,  if  there  is  any  qnestion  that  we  have  not  separated  which 
were  manufactured  and  which  were  not  manufactured,  then  I  will  ask  to 
amend  the  answer  by  alleging  that,  of  the  merchandise  delivered  by  the  as- 
signors of  the  plaintiffs,  16  pieces  thereof,  aggregating  in  value  an  amount  in 
excess  of  the  amount  set  forth  In  the  complaint,  have  not  yet  been  used  or 
manufactured,  and  that  immediately  upon  the  discovery  of  the  defects  the 
defendants  duly  offered  to  return  the  said  merchandise,  and  the  same  is  now 
in  the  possession  of  the  plaintiffs. 

"Mr.  Rawak:  I  object  to  that  amendment  as  changing  the  issues. 

''The  Court:  Motion  to  amend  denied. 

"Mr.  Gans:  Does  youf  honor  hold  that  we  cannot  amend  at  all? 

"The  Court:  I  am  not  here  to  enlighten  you.  I  am  here  to  pass  upon  the 
questions  propounded. 

"Mr.  Gans:  Well,  will  your  honor  give  me  the  benefit  of  an  exception  as  to 
each  of  the  denials? 

"The  Court:  Yes. 

"Mr.  Gans:  I  am  free  to  confess  to  your  honor  that  I  do  not  know  what  to 
do,  unless  your  honor  has  something  in  mind. 

"The  Court:  I  have  nothing  in  mind,  except  that  a  motion  has  been  made 
to  dismiss  the  counterclaim. 

"Mr.  Gans:  Well,  I  respectfully  submit  to  your  honor  that  the  counter- 
claim as  set  up  in  our  answer  is  sufiQcient  as  a  matter  of  law.  We  allege, 
first,  the  warranty,  which  they  admit  by  their  reply,  by  not  denying.  Then 
we  allege  that  the  goods  that  they  delivered  did  not  come  up  to  the  warranty. 
Then  we  allege  that  we  duly  offered  to  return  to  the  plaintiff  the  defective 
merchandise,  and  I  submit  that  the  words  'duly  offered  to  return  to  the  plain- 
tiff* the  merchandise  referred  to  means  within  a  reasonable  time.  If  my  op- 
ponent contends  that  it  does  not  mean  within  a  reasonable  time,  then  I  beg 
to  call  your  honor's  attention  to  the  Code  provision  that,  where  a  party  is  re- 
quired to  do  a  certain  thing  within  a  certain  time,  if  he  pleads  that  he  has 
duly  done  it,  that  is  .considered  suflficient.  If  there  is  any  doubt  as  to  that, 
why  then  I  submit  to  your  honor  that  we  should  be  allowed  to  add  the  words 
'witliin  a  reasonable  time,'  and  I  submit  that  we  had  the  right  to  return  auy 
goods  that  did  not  come  up  to  the  warranty,  provided  we  offered  to  do  so 
within  a  reasonable  time. 

**The  Court:  The  motion  made  on  behalf  of  the  plaintiffs,  to  dismiss  the 
complaint  on  the  ground  that  it  does  not  state  facts  sufficient  to  constitute  a 
cause  of  action,  is  granted. 

"Mr.  Gans:  I  except" 

We  think  this  was  error.  The  allegation  in  the  counterclaim  that 
the  defendants  "duly  offered  to  return  to  the  plaintiffs  the  merchan- 
dise referred  to  which  was  so  defective,"  etc.,  was  a  sufficient  compli- 
ance with  section  130  of  the  Sales  Law,  even  if  we  assume,  without 
deciding,  that  the  pleadings  must  set  up  the  giving  of  such  a  notice, 
and  that  it  is  not  a  mere  matter  of  evidence.  The  cases  cited  by  the 
plaintiffs  in  support  of  their  contentions  are  not  conclusive.  In  Roth- 
enberg  v.  Shapiro,  140  N.  Y.  Supp.  148,  the  counterclaim  failed  to 
state  either  that  the  goods  were  returned,  offered  to  be  returned,  or 
that  any  notice  was  given  the  vendor  that  the  goods  were  of  inferior 
quality.  This  was  a  Special  Term  case,  and  considerable  research 
fails  to  disclose  that  it  has  ever  been  followed.  Marx  v.  Locomobile 
Co.,  82  Misc.  Rep.  468,  144  N.  Y.  Supp.  937,  was  a  Trial  Term  case, 
and  the  court  in  reviewing  the  evidence  says  in  its  opinion  "at  no 
time  was  there  a  suggestion  made  to  return  or  offer  to  return  the 
truck." 

Judgment  reversed,  and  a  new  trial  ordered,  with  costs  to  appellant 
to  abide  the  event.    All  concur. 
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WEINBERG  et  al.  v.  SMITH. 

(Supreme  Court,  Appellate  Term,  First  Department    Blay  6,  1915.) 

Broksbb  ^=:»56 — Real  Estatb  Aqxntb — PaocuBSicsNT  of  Lbsske — Pebfobh- 
ANCK  OF  Contract. 

In  an  action  by  brokers  to  recover  commissions  for  leasing  real  prop- 
erty»  where  the  complaint  alleged  that  plaintiffs  secured  a  tenant  for  a 
certain  term  at  a  certain  rental,  while  their  evidence  showed  that  the 
lease  was  made  to  a  corporation  organized  by  such  tenant  and  the  de- 
fendant, that  the  tenant  never  agreed  to  make  the  lease  as  claimed,  and 
that  the  lease  would  not  have  been  made,  except  for  the  financial  support 
of  the  defendant  to  the  corporation,  Judgment  for  plaintiffs  was  improper. 

[Ed.  Note.— For  other  cases,  see  Broken,  Cent  Dig.  K  95-89;  Dec 
Dig.  «=>56.] 

Appeal  from  City  Court  of  New  York,  Trial  Term. 

Action  by  Barnett  Weinberg  and  Samuel  Smith  against  Robert  S. 
Smith.  Judgment  for  plaintiffs,  and  defendant  appeals.  Reversed, 
and  complaint  dismissed. 

Argued  April  term,  1915,  before  GUY,  BIJUR,  and  PENDLE- 
TON, JJ. 

Hamilton  C.  Rickaby,  of  New  York  City  (George  Gordon  Battle 
and  Addison  A.  Van  Tine,  both  of  New  York  City,  of  counsel),  for 
appellant. 

Henry  Kuntz,  of  New  York  City  (Abraham  P.  Wilkes,  of  New  York 
City,  of  counsel),  for  respondents. 

GUY,  J.  The  action  is  to  recover  commissions  for  leasing  real 
property.  The  complaint  alleges  that  at  the  request  of  the  defend- 
ant the  plaintiffs  obtained  one  Philip  Farber,  who  agreed  with  defend- 
ant to  hire  the  property  in  question  for  the  term  commencing  Septem- 
ber 1,  1913,  and  ending  February  26,  1919,  at  an  aggregate  rental  of 
$169,500,  and  that  thereafter  a  lease  was  actually  entered  into  be- 
tween the  defendant  and  the  said  Farber,  under  the  name  of  the  Far- 
ber's  Stores,  Incorporated,  for  the  aforesaid  term  at  said  rental. 

The  plaintiff  Smith  (a  brother  of  the  defendant)  testified  that  at  one 
of  the  several  conferences  between  the  parties  it  was  agreed  that 
Farber  was  to  make  the  lease  and  that  the  lease  was  to  be  assigned  to 
the  corporation.  No  lease  was  ever  made  by  Farber,  and,  of  course,  no 
such  assignment  was  made.  Farber,  a  witness  for  plaintiffs,  testified 
that  the  first  time  he  spoke  to  the  defendant  about  a  lease  of  the  prem- 
ises Farber  said  he  had  several  stores;  that  it  was  pretty  hard  to  get 
away  at  the  start,  but  he  would  get  his  half-brother  Relkin  interested, 
so  the  two  of  them  could  go  into  it;  that  he  and  Relkin  afterwards 
called  on  the  defendant,  who  asked  him  how  much  money  they  could 
invest;  that  Farber  replied  that  Relkin  and  he  were  ready  to  invest 
about  $10,000  if  the  defendant  was  ready  to  help  them  along,  not  tak- 
ing any  security ;  that  they  were  ready  to  talk  business  and  close  the 
deal,  but  that  Farber  figured  it  was  impossible  to  take  up  a  business  as 
large  as  that  for  $10,000,  and  he  accordingly  suggested  to  the  defend- 
ant that  the  best  thing  to  do  was  to  organize  a  corporation ;  that  in 
accordanqe  with  Farber's  suggestion  it  was  arranged  a  corporation 

^=»For  other  cases  see  same  topic  &  KEY-NUMBER  in  All  Key-Nvmbered  Digests  &  Indexet 
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should  be  formed,  and  that  Farber  and  his  half-brother  Relkin  should' 
put  up  $1,000  apiece;  that  Farber  subsequently  put  up  $1,000,  but 
Relkin,  after  having  handed  over  his  check,  demanded  and  received  it 
back,  and  in  reply  to  the  question  by  the  trial  court,  "What  did  you  put 
your  $1,000  up  for?"  said,  '1  was  a  sucker;  I  found  him  out  after 
*     *     *     I  wouldn't  give  him  the  money." 

Subsequently  an  arrangement  was  made  between  the  defendant  and 
Farber,  by  which  the  corporation,  Farber's  Stores,  Incorporated,  was 
organized,  with  a  capital  stock  of  $25,000,  Farber  contributing  $7,000, 
and  the  defendant  contributing  $18,000,  and  a  lease  was  made  to  the 
corporation  of  the  premises  in  question. 

It  is  thus  apparent,  from  the  plaintiffs'  own  case,  that  not  only 
did  they  fail  to  prove  the  allegations  of  the  complaint,  but  that 
Farber  never  agreed  to  make  the  lease  as  claimed,  that  no  lease  was 
made  to  him  under  any  oth^r  name,  and  that  the  result  of  their  ef- 
forts was  simply  to  produce  a  person  who  was  not  ready  and  willing  to 
lease  the  premises  upon  the  terms  prescribed  by  the  defendant.  The 
subsequent  formation  of  the  corporation  and  the  leasing  of  the  prem- 
ises by  the  defendant  to  the  company  were  brought  about,  not  by  the 
plaintiffs,  but  by  the  defendant  and  Farber,  and  but  for  the  financial 
support  of  the  defendant  no  such  results  would  have  been  obtained. 

Judgment  and  order  reversed,  with  costs,  and  complaint  dismissed, 
with  costs.    All  concur. 


HOCHMAN  v.  BOLLT. 

(Supreme  Court,  Appellate  Term,  First  Department     May  5,  1915.) 

1.  LA17DI.0BD  AND  TBNANT  ^S>184 — RBNT—DbPOSXTS  AS  SSCUBTTT. 

In  an  action  by  a  dispossessed  tenant  to  recover  a  som  of  money  de- 
posited with  the  landlord  as  security,  counsel  fees  in  the  dispossess  pro- 
ceedings and  inconvenience  by  reason  of  plaintiff  having  accepted  rent  in 
advance  from  subtenants  constituted  no  legal  damages  for  which  the 
landlord  could  recover. 

[Ed.  Note. — For  other  cases,  see  Landlord  and  Tenant,  Cent  Dig.  H 
743-750;   Dec,  Dig.  «=»184.] 

2.  Landlobd  and  Tenant  ^s>184— Deposits  as  SECtrBiTT— Liquidated  Dam- 

ages. 

Where  a  tenant  deposited  the  amount  of  two  months*  rent  with  his 
landlord  as  security  for  the  performance  of  the  terms,  covenants,  and 
conditions  of  the  lease,  under  agreement  that  if  the  tenant  surrendered 
the  premises,  or  was  dispossessed  therefrom,  the  deposit  should  belong  to 
the  landlord  as  liquidated  damages^  because  the  parties  "cannot  ascer- 
tain the  exact  amount  of  damages**  which  would  be  sustained  in  the 
event  of  a  breach,  the  agreement  was  one  for  liquidated  damages,  since 
it  was  clearly  so  intended  and  was  for  a  reasonable  amount. 

[Ed.  Note.*-For  other  cases,  see  Landlord  and  Tenant,  Cent  Dig.  || 
743^760;    Dec.  Dig.  <&=b>184.] 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Second  Dis- 
trict. 

Action  by  Hersh  Hochman  against  Jennie  Bollt.    From  a  judgement 

for  plaintiff,  defendant  appeals.    Reversed. 

«  I     ■      I    I  .  .,  .1       I  1,11       I  II  .  II  ,1  ,1 

4^=»Far  oth«r  casM  lee  iame  topic  ft  KET-NUMBBR  In  all  Key-Numbered  Diveata  ft  Indaoiea 
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Argued  March  term,  1915,  before  LEHMAN,  HENDRICK,  and 
COHALAN,  JJ. 

Morris  A.  Rabinovitch,  of  New  York  City,  for  appellant. 
Cohen,  Haas  &  Schimmel,  of  New  York  City  (Isidore  Cohen,  of 
New  York  City,  of  counsel),  for  respondent. 

LEHMAN,  J.  The  plaintiff  leased  from  the  defendant  for  a  term 
of  three  years  a  tenement  house.  The  annual  rental  was  the  sum  of 
$4,522,  payable  in  equal  monthly  instalhnents  of  $376.83.  The  lease 
provided  that : 

"The  party  of  the  second  part  has  this  day  deposited  with  the  party  of  the 
first  part  the  sum  of  seven  hundred  and  fifty-three  and  8*/ioo  ($753.32)  dol- 
lars as  security  for  the  faithful  performances  of  all  terms,  covenants,  and 
conditions  in  the  within  lease  contained;  it  being  expressly  understood  and 
agreed  that,  If  the  party  of  the  second  part  surrender  said  premises  or  is  dis- 
possessed therefrom  prior  to  the  expiration  of  this  lease,  then  and  in  that 
event  the  said  sum  of  seven  hundred  fifty-three  and  s>/ioo  ($753.32)  dollars 
shall  belong  to  the  party  of  the  first  part  as  liquidated  and  stipulated  damages, 
and  the  parties  hereto  stipulate  to  treat  said  deposit  as  such  liquidated  dam- 
iiges,  because  they  cannot  ascertain  the  exact  amount  of  damages  which  the 
party  would  sustain  in  the  event  of  any  breach  or  violence  hereunder.*' 

About  a  year  after  the  lease  was  made  the  defendant  commenced 
summary  proceedings  for  nonpayment  of  rent,  which  resulted  in  a 
final  order  in  his  favor,  and  before  a  warrant  of  dispossess  was  issued 
the  plaintiff  vacated  the  leased  premises.  Thereafter  he  began  this 
action  to  recover  the  amount  of  his  deposit,  less  the  unpaid  rent. 

[1]  The  trial  justice  held  that  the  plaintiff  owed  the  sum  of  $250 
for  rent,  and  that  the  defendant  had  been  obliged  to  expend  the  sum  of 
$105,  by  reason  of  plaintiff's  failure  to  keep  the  premises  in  repair, 
and  awarded  to  the  plaintiff  judgment  for  the  difference  between  the 
amount  of  the  deposit  and  these  items  of  damage.  The  trial  justice 
properly  held  that  counsel  fee  in  the  dispossess  proceedings,  and  incon- 
venience by  reason  of  the  plaintiff  having  accepted  rent  in  advance 
from  some  subtenants,  constitute  no  legal  damages  for  which  the  de- 
fendant can  recover.  The  defendant  has  appealed  from  the  judgment, 
mainly  on  the  ground  that  the  deposit  was  expressly  made  as  liquidated 
damages  if  the  premises  be  surrendered  or  the  tenant  dispossessed,  and 
that  he  has  a  right  to  retain  this  deposit  regardless  of  his  actual  dam- 
ages. 

[2]  The  parties  have  by  clear  language  provided  that  this  deposit 
should  be  regarded  as  liquidated  damages.  Of  course,  we  are  not 
bound  by  their  language  if  in  fact  a  right  to  retain  this  sum  upon  a 
breach  of  the  contract  would  constitute  a  penalty.  Nevertheless  it  is 
the  duty  of  the  courts  to  give  effect  to  the  intent  of  the  parties,  and 
the  clear  expression  that  this  sum  was  to  be  treated  as  stipulated  dam- 
ages because  the  parties  "cannot  ascertain  the  exact  amount  of  the 
damages"  must  be  given  due  weight.  In  this  respect  the  case  is  al- 
most exactly  like  the  case  of  Feyer  v.  Reiss,  154  App.  EHv.  272,  138 
N.  Y.  Supp.  964,  where  the  court  held  that  the  deposit  of  two  months' 
rent  could  be  retained  as  liquidated  damages.  I  can  find  nothing  in 
this  case  which  could  reasonably  lead  to  the  view  that  the  words  used 
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by  the  parties  do  not  express  their  actual  intent.  Where  a  man  own- 
ing a  tenement  house  rents  it  for  three  years  to  one  tenant  for  a  fixed 
rental,  he  naturally  expects  some  benefit  from  the  lease.  Where  the 
tenant  breaks  his  lease,  so  that  the  landlord  is  forced  to  take  proceed- 
ings to  regain  possession,  payment  of  past-due  rent  and  damages  for 
failure  to  keep  the  covenant  to  repair  is  obviously  not  full  compensation 
for  the  tenant's  breach,  for  the  landlord  is  thereby  deprived  of  the 
benefit  which  he  would  have  received  in  the  future  if  the  lease  had 
continued  in  full  force  and  effect.  The  very  difficulty,  not  to  say  im- 
possibility, of  proving  such  damages,  is  in  itself  a  good  reason  for  the 
parties  agreeing  in  advance  to  fix  the  amount  of  such  damages.  If 
that  amount  is  not  out  of  proportion  to  the  probable  damages  upon 
such  breach,  the  agreement  is  undoubtedly  enforceable.  It  certainly 
would  seem  that  the  amount  of  two  months'  rent  to  compensate  for 
damages  past  and  prospective  is  not  unreasonable. 

The  appellant  maintains,  however,  that  these  views  are  not  in  accord 
with  the  case  of  Feinsot  v.  Burstein,  161  App.  Div.  651,  146  N.  Y. 
Supp.  939,  affirmed  213  N.  Y.  703,  108  N.  E.  1093 ;  but  a  careful  read- 
ing of  the  opinion  in  that  case  shows  that  the  circumstances  and  the 
language  of  the  lease  clearly  distinguish  it.  These  distinctions  are 
pointed  out  in  my  own  opinion  upon  the  original  appeal  in  this  court, 
reported  in  78  Misc.  Rep.  259,  138  N.  Y.  Supp.  185. 

Judgment  should  be  reversed,  with  costs,  and  complaint  dismissed, 
with  costs.    All  concur. 


RAAB  et  al.  v.  NATIONAL  SLAVONIC  SOCIETY  OF  THE  UNITED 
STATES  OF  AMERICA. 

(Supreme  Court,  AppeUate  Term,  First  Department    May  6,  1915.) 

1.  Insusancx  ^=s>815 — ^Mutual  Benefit  Insubance — ^AcnoN  for  Benefits — 

Defense — ^Expulsion  of  Msmbb»— Pleading* 

In  an  action  against  a  mutual  benefit  society  for  benefits  payable  on 
death  of  a  member,  where  the  reasons  for  which  it  was  alleged  that  dece- 
dent was  expelled  from  membership  were  fuUy  set  out  In  the  answer,  the 
expntoion  was  snflSdently  pleaded  as  a  defense,  and  a  refusal  to  aUow 
proof  on  the  point  was  error. 

[Ed.  Note.-— For  other  cases,  see  Insurance,  Cent  Dig.  §S  1996-1998; 
Dec.  Dig.  (S=:»816.] 

2.  WIT^'EssEs  ^=>142 — Competknct — Convebsations  with  Decedent. 

In  an  action  against  a  mutual  benefit  society  by  the  representative  of 
a  deceased  member  for  benefits  payable  on  the  death  of  a  member,  the 
exclusion  of  testimony  of  oftlcers  of  the  society  as  to  conversations  had 
with  the  decedent  was  improper. 

[Ed.  Note.-— For  other  cases,  see  Witnesses,  Cent  Dig.  ||  580»  581; 
Dec.  Dig.  «=>142.] 

Appeal  from  City  Court  of  New  York,  Trial  Term. 

Action  by  Marie  Raab,  as  guardian  ad  litem  for  infant  plaintiffs, 
against  the  National  Slavonic  Society  of  the  United  States  of  America. 
Judgment  for  plaintiffs,  and  defendant  appeals.  Reversed,  and  new 
trial  ordered. 

^=9For  other  cases  lee  iame  topic  A  KBY-NUMBBR  in  all  Key-Numbered  Digests  ft  Indexes 
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Argued  April  term,  1915,  before  GUY,  BIJUR,  and  PE 
TON,  JJ. 

Steiner  &  Peterson,  of  New  York  City  Qoseph  H.  Kohan, 
York  City,  of  counsel),  for  appellant. 

Hymes,  Woytisek  &  Schaap,  of  New  York  City  (Edward  Hy 
Michael  Schaap,  both  of  New  York  City,  of  counsel),  for  i 
ents, 

GUY,  J.  Action  to  recover  death  benefits  under  certifical 
by  defendant  membership  corporation. 

[1]  It  was  pleaded  that  the  decedent  had  been  expelled  fro 
bership  in  the  defendant,  but«the  learned  trial  justice  refused 
the  defendant  to  prove  this  defense,  sustaining  the  objection  ( 
tiffs'  counsel  that  section  91  of  the  defendant's  by-laws  shoi 
been  incorporated  in  the  plea ;  and  he  further  denied  the  def 
application  for  leave  to  amend  the  said  defense  by  incorporal 
action.  Assuming  that  it  was  necessary  for  the  defendant  to  i 
expulsion  (Elmer  v.  Mutual  Ben.  L.  A.,  19  N.  Y.  Supp.  4 
firmed  138  N.  Y.  642,  34  N.  E.  512;  Ellis  v.  National  P 
Union.  50  App.  Div.  255.  63  N.  Y.  Supp.  1012;  Deming  v.  i 
Lodge,  20  App.  Div.  622,  48  N.  Y.  Supp.  649),  the  reasons  fc 
it  is  alleged  the  decedent  was  expelled  are  fully  set  out  in  the 
and  it  was  error  to  refuse  to  allow  the  defendant  to  prove 
fense.  See  Bettenhasser  v.  Templars  of  Liberty,  58  App.  Di^ 
N.  Y.  Supp.  505. 

[2]  For  the  guidance  of  the  court  upon  the  new  trial  which 
had,  it  is  proper  to  refer  to  another  ruling  of  the  learned  trial 
The  defendant  pleaded  that  the  decedent  had  withdrawn  fro 
bership  in  the  corporation^  and  in  support  of  this  defense  put 
cers  of  the  subordinate  lodge  on  the  witness  stand  and  asked 
versations  claimed  to  have  been  had  between  the  witnesses 
decedent.     Plaintiffs'  counsel  objected  to  the  testimony  as  i 
tent  under  section  829  of  the  Code,  and  the  objection  was  sust 

In  an  action  against  a  corporation,  a  stockholder  is  not  cc 
to  testify  against  an  executor  or  administrator  of  a  decease< 
as  to  a  personal  transaction  with  the  decedent  (Andrews  v. 
112  App.  Div.  378,  98  N.  Y.  Supp.  658);  and  the  same  reasc 
excludes  the  evidence  of  such  stockholder  should  also  operate 
the  admission  of  the  testimony  of  a  member  of  a  mutual  lif 
corporation  under  like  circumstances,  for  such  member  is  ; 
interested  in  the  event  of  a  suit  against  the  association  or  cor 
as  is  a  stockholder  in  an  action  against  a  stock  corporation, 
been  decided,  however,  by  the  Appellate  Division,  Fourth  Dej 
(Bopple  v.  Supreme  Tent,  18  App.  Div.  488,  45  N.  Y.  Supj 
that  the  testimony  of  an  officer  of  a  mutual  benefit  corporati< 
action  brought  by  the  representatives  of  a  deceased  member  i: 
competent  under  the  statute,  and,  as  we  feel  bound  to  follow 

1  Reported  In  full  In  the  New  York  Supplement ;  reported  as  a  i 
dum  decision  without  opinion  in  64  Hun,  639. 
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cision,  it  must  be  held  that  the  defendant's  officers  should  have  been  al- 
lowed to  testify  as  to  conversations  claimed  to  have  been  had  with  the 
decedent. 

Judgment  reversed,  and  new  trial  ordered,  with  costs  to  appellant  to 
abide  the  event.    All  concur. 


DOUGHTY  et  al.  v.  WBSTON  et  al. 
(Supreme  Court,  Appellate  Terra,  First  Department    May  6,  1915.) 

1.  Assignments  ^=»57 — ^Notice  to  Debtor— Necessity. 

Notice  to  a  debtor  of  the  assignmeot  of  a  debt  is  unneceseary. 
[Ed.  Note.— For  other  cases,  see  Assignments,  Cent  Dig.  H  116-120; 
Dec,  Dig.  «=»57.] 

2.  Pleading    €s>380-~Evidbnce    Aouissibub    uitdeb    PiJUJ>iifO»— "Ihbol- 

VENCY," 

In  an  action  in  aid  of  an  attachment,  In  which  the  chairman  of  a  com- 
mittee of  the  creditors  of  the  attachment  debtor  was  interpleaded  and  set 
up  a  claim  to  the  amount  due  by  an  assignment  from  the  attachment  debtor, 
an  assignment  which  did  not  conform  to  Debtor  and  Creditor  Law  (Consol. 
Laws,  c.  12)  S  3,  relative  to  assignments  by  a  debtor  to  his  assignee  for 
creditors,  was  not  inadmissible  under  the  answer,  which  alleged  that  the 
attachment  debtor  was  unable  to  pay  its  debts,  and  called  a  meeting  of 
its  creditors,  at  which  a  committee  was  appointed,  and  that  the  attach- 
ment debtor  assigned  to  the  interpleaded  defendant  its  claim  to  the  sum 
due,  to  apply  it  on  the  debts  of  the  attachment  debtor;  the  allegations 
of  the  answer  not  necessarily  calling  for  an  assignment  of  the  class  cov- 
ered by  the  statute,  as  it  did  not  show  that  the  assignment  was  a  general 
assignment,  and  it  did  not  appear  therefrom  that  the  assignor  was  in- 
solvent; there  being  a  difference  between  "insolvency*'  and  an  Inability 
to  pay  debts. 

[Ed.  Note.— For  other  cases,  see  Pleading,  Cent  Dig.  {§  1287,  1239-1262 ; 
Dec.  Dig.  «=s>380. 

For  other  definitions,  see  Words  and  Phrases,  First  and  Second  Series, 
Insolvency.] 

3.  Assignments  fob  Benefit  or  Cbeditobs  ^=»54 — Requisites— Statu tobt 

Provisions. 

Where  an  assignment  to  the  chairman  of  a  committee  of  the  assignor's 
creditors  was  not  a  general  assignment  of  property,  but  only  an  assign- 
ment of  a  particular  debt  and  some  other  claims,  and  was  apparently  in 
accordance  with  some  special  plan  agreed  upon,  and  it  did  not  appear 
that  the  assignor  was  insolvent,  it  was  not  required  to  conform  to  Debtor 
and  Creditor  Law,  I  3,  relative  to  assignments  for  the  benefit  of  credi- 
tors 

[Ed.  Note. — For  other  cases,  see  Assignments  for  Benefit  of  Creditors, 
Cent  Dig.  §§  213,  214,  228,  229;  Dec.  Dig.  <8=>&1.] 

4.  Assignments  fob  Benefit  or  Cbeditobs  ^=s>343— Right,  to  Contest— Va- 

lidity. 

An  assignment  of  a  chose  in  action,  even  if  voidable  as  to  creditors, 
because  not  in  compliance  with  Debtor  and  Creditor  Law,  §  3,  relative  to 
assignments  for  the  benefit  of  creditors,  was  valid  as  against  the  assignor 
and  attaching  creditors,  and  could  be  called  in  question  only  in  a  judg- 
ment creditor's  action,  and  could  not  be  attacked  in  an  action  in  aid  of 
an  attachment;  no  execution  having  been  returned  unsatisfied,  as  re- 
quired by  Code  Civ.  Proc.  §  1871,  before  a  Judgment  creditor  may  main- 
tain an  action  to  compel  the  discovery  of  any  thing  in  action  or  other 

^s>For  other  cases  see  same  topic  A  KBY-NUMBER  in  all  Key-Numbered  DigesU  ft  Indexes 

Digitized  by  VjOOQ  iC 


1036  152  NEW   YORK  SUPPLEMENT  (Sup.  Ct 

property  belonging  to  the  judgment  debtor,  and  to  procure  satisfaction 
of  plaintiff's  demand. 

[Ed.  Note. — For  otber  cases,  see  Assignments  for  Benefit  of  Creditors, 
Cent  Dig.  §1  1050-1052;    Dec.  Dig.  <9=>343.] 

Appeal  from  City  Court  of  New  York,  Trial  Term. 

Action  by  Richard  Doughty  and  another  against  the  Sicilian  Asphalt 
Paving  Company,  in  which  Sidney  F.  Weston,  as  chairman  of  a  com- 
mittee of  creditors  of  the  Felber  Engineering  Works,  was  interpleaded 
as  defendant.  From  a  judgment  for  plaintiffs,  entered  after  a  trial 
by  the  court  without  a  jury,  the  interpleaded  defendant  appeals.  Re- 
versed, and  new  trial  ordered. 

The  allegations  of  the  answer  as  to  the  assignment  mentioned  in 
the  opinion  were  as  follows : 

Flftb.  This  defendant  further  shows  to  the  court  that  on  or  about  the  9th 
day  of  April,  1914,  Felber  Engineering  Works,  a  foreign  corporation  organized 
and  existing  under  the  laws  of  the  state  of  Connecticut,  mentioned  and  re- 
ferred to  in  the  supplemental  complaint  herein,  being  unable  to  pay  its  debts, 
called  a  meeting  of  its  creditors;  that  nearly  all  of  the  creditors  of  said 
corporation,  including  the  plaintiff  Richard  Doughty  and  this  defendant,  at- 
tended said  meeting,  which  was  held  in  the  borough  of  Manhattan,  city  of 
New  York;  that  with  the  consent  of  the  plaintiff  Riciiard  Doughty  a  com- 
mittee was  appointed  at  said  meeting  by  said  creditors  for  the  protection  of 
the  rights  of  said  creditors,  and  to  devise  a  plan  for  the  liquidation  of  the 
debts  of  the  said  corporation,  and  of  said  committee  this  defendant  was  ap- 
pointed chairman ;  that  on  or  about  the  Ist  day  of  July,  1914,  and  prior  to 
the  beginning  of  the  action  brought  by  the  plaintiff  Richard  Doughty  against 
the  said  corporation,  as  alleged  in  the  amended  supplemental  complaint,  the 
said  Felber  Engineering  Works,  being  then  entitled  to  receive  from  the  Sicilian 
Asphalt  Paving  Company,  the  original  defendant  in  this  action,  the  sum  of 
$1,533,  for  a  valuable  consideration,  and  in  pursuance  of  the  plan  devised 
by  this  defendant  and  the  other  members  of  the  committee  of  creditors  of 
the  said  corporation  for  the  liquidation  of  its  indebtedness,  transferred,  as- 
signed, and  set  over  to  this  defendant  its  claim  to  the  said  sum  of  money 
and  all  its  right,  title,  and  interest  therein  for  the  express  purpose  of  apply- 
ing the  same  on  account  of  the  debts  of  the  said  corporation,  which  were 
and  are  largely  in  excess  of  said  sum ;  and  tliat  on  or  about  the  6th  day  of 
July,  1914,  before  the  beginning  of  the  action  brought  by  the  plaintiff  Richard 
Doughty,  against  said  corporation,  and  before  the  attachment  alleged  in  the 
amended  supplemental  complaint  herein,  this  defendant  duly  notified  the 
said  SiciUan  Asphalt  Paving  Company  of  said  assignment 

Argued  April  term,  1915,  before  BIJUR  and  PENDLETOiN,  JJ. 

Frederick  M.  Harris,  of  New  York  City,  for  appellant 
Sidney  R.  Lash,  of  New  York  City,  for  respondents. 

PENDLETON,  J.  The  action  was  brought  originally  in  aid  of 
an  attachment  by  the  plaintiff  in  the  attachment  suit  and  the  sheriff 
holding  the  attachment  to  compel  payment  of  a  debt  due  by  defendant 
to  the  plaintiff  in  the  attachment  suit.  The  defendant  paid  the  money 
into  court  and  interpleaded  an  alleged  assignee  of  the  debt,  who  has  ap- 
peared and  is  the  appealing  defendant,  and  he  now  claims  the  debt  was 
assigned  to  him  before  the  levy  by  the  sheriff  under  the  attachment. 

^=»For  other  cases  see  same  topic  &  KEY-NUMBER  In  all  Key-Numbered  Digests  &  Indexes 
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The  defendant  on  the  trial  offered.in  evidence  an  assignment  to  him  of 
the  debt  in  question  in  writing  by  the  defendant  in  the  attachment  suit, 
dated  long  prior  to  the  levy  under  the  attachment,  after  evidence  of  de- 
livery and  %f  notice  thereof  to  the  debtor.  This  was  excluded,  and  the 
court  directed  judgment  for  plaintiffs,  holding  that  the  debt  had  not 
been  assigned.  The  ground  of  the  refusal  to  admit  the  assignment  in 
evidence,  as  given  by  the  court,  was  that  "it  had  not  been  served"  on  the 
Sicilian  Asphalt  Company,  the  debtor  (folio  152,  printed  case). 

[1-3]  It  is  very  clear  that  the  reason  given  is  untenable.  Notice 
even  of  the  assignment  to  the  debtor  is  unnecessary  (Columbia  Bank 
V.  Equitable  Assur.  Soc,  61  App.  Div.  594,  70  N.  Y.  Supp.  767) ;  but, 
if  it  were,  the  evidence  (Exhibit  B)  shows  such  notice.  Plaintiffs-' 
objection  to  the  paper  was  not  confined  to  the  reason  given  by  the 
court,  and  the  ruling  is  now  sought  to  be  sustained  on  the  ground 
that  the  assignment  did  not  conform  to  the  requirements  of  section  3 
of  the  Debtor  and  Creditor  Law  relating  to  assignments  commonly 
known  as  insolvent  general  assignments  for  the  benefit  of  creditors. 
The  question. is  presented  in  a  twofold  aspect:  First,  that  the  assign- 
ment offered  is  inadmissible  under  the  pleadings,  because  nothing  less 
than  an  assignment  in  accordance  with  the  statute  would  satisfy  the 
allegations  of  the  answer;  and,  second,  that  the  assigfnment off ered  was 
invalid  or  ineffective  as  an  assignment  as  against  plaintiff,  because  not 
made  in  the  form  prescribed  by  said  statute.  Neither  groun4  is  well 
taken.  The  allegations  of  the  answer  do  not  necessarily  call  for,  nor 
do  the  circumstances  require,  an  assignment  of  the  class  covered  by 
that  statute.  Conformity  with  the  statute  was  required  neither  by  the 
allegations  of  the  answer  nor  the  facts.  That  statute  relates  to  gen- 
eral assignments  by  insolvents  of  all  their  property  to  an  assignee  for 
the  benefit  of  creditors,  to  be  administered  by  the  assignee  in  accord- 
ance with  the  rules  of  law  applicable  to  such  proceedings.  The  as- 
signment in  question  was  not  a  general  assignmeht  of  property,  but 
only  of  the  debt  in  question  and  some  other  claims.  It  is  not  alleged 
in  the  answer,  nor  does  it  appear  that  the  assignor  was  insolvent. 
There  is  a  vast  difference  between  insolvency  and  inability  to  pay 
debts.  It  was  not  made  to  an  assignee  for  creditors,  such  as  is  con- 
templated in  the  statute,  but  apparently  to  a  committee  in  accordance 
with  some  special  plan  agreed  upon. 

[4]  It  was  unnecessary,  therefore,  either  to  conform  to  allegations 
of  the  answer  or  to  establish  the  validity  of  the  assignment  that  it 
should  be  shown  to  conform  to  the  requirement  of  the  statute  in  ques- 
tion. Moreover,  assignments  of  choses  in  action,  even  if  voidable  as 
to  creditors,  are  valid  as  against  the  assignor  and  attaching  creditors. 
They  cannot  be  called  in  question,  except  by  a  judgment  creditor's  ac- 
tion. Throop  Grain  Cleaner  Co.  et  al.  v.  Smith,  110  N.  Y.  83,  17  N.  E. 
671 ;  Thurber  v.  Blanck  et  al.,  50  N.  Y.  80.  Although  judgment  had 
been  rendered  in  the  attachment  suit,  this  was  an  action  in  aid  of  the 
attachment,  and  not  a  judgment  creditor's  action,  as  execution  had  not 
been  returned  unsatisfied — ^a  necessary  prerequisite  to  such  a  judg- 
ment creditor's  action  (section  1871,  Code). 

The  refusal  to  admit  the  assignment  in  evidence  was  error,  and 
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judgment  must  be  reversed,  and  new  trial  ordered,  with  costs  to  ap- 
pellant to  abide  the  event. 

Judgment  reversed,  and  new  trial  ordered,  with  costs  to  appellant 
to  abide  the  event.    All  concur. 


i 


In  re  STRAUSS  et  al.,  Board  of  Water  Supply. 
In  re  ADDITION  TO  CTITY  AQUEDUCT  DEPARTMENT,  SECTION  NO.  1. 

(Supreme  Court,  Appellate  Division,  Second  Department.    April  23,  1915.) 

1.  EviNKNT  Domain  ^=s>186 — Pboceedings — Condemnation. 

Laws  1905,  c.  723,  creating  the  state  water  supply  commission,  pro- 
vides in  section  3  that  municipal  applications  for  leave  to  take  additional 
sources  of  water  supply  are  to  be  accompanied  by  maps  showing  the  sites 
and  areas  of  the  proposed  reservoirs.  The  section  also  provides  for  a  find- 
ing by  the  commission  of  a  public  necessity  for  the  taking  and  whether 
the  plans  are  Just  to  other  municipalities  and  dvU  divisions  affected. 
The  City  Water  Supply  Act  (Laws  1905,  c.  724)  provides  in  section  46  that, 
before  the  taking  of  reservoirs  and  sources,  maps  and  plans  covering  the 
work  shall  be  approved,  by  the  state  water  supply  commission.  Section  3 
provides,  not  only  for  the  filing  of  plans  showing  municipal  needs,  but 
also  for  maps  showing  where  the  water  is  to  be  impounded ;  and  section 
5  provides  for  maps  showing  the  land  through  which  proposed  aqueducts 
will  run,  while  section  7  authorizes  the  city  board  of  water  supply  to  have 
such,  maps  adopted  by  the  board  of  estimate  and  to  transmit  them  to 
the  corporation  counsel.  Held  that,  aa  the  two  acts  should  be  construed 
together,  the  general  act  does  not  require  the  filing  with  and  approval 
by  the  state  commission  of  maps  showing  the  eventual  distribution  of 
water  through  the  several  subdivisions  of  the  city. 

[Ed.  Note. — ^For  other  cases,  see  Eminent  Domain,  Cent.  Dig.  f{  500- 
504 ;    Dec.  Dig.  <8=s>186.] 

2.  Eminent  Domain  ^=»170 — Pboceedinos — Condition  Precedent. 

Where  a  city  sought  to  condemn  a  perpetual  underground  easement 
through  land  on  which  a  dock  company  had  erected  a  spur  track,  an  ad- 
jacent railroad  company  interested  in  the  shore  line  could  not  claim  that 
the  application  must  be  denied,  unless  the  city  alleged  and  showed  that 
it  had  been  unable  to  agree  with  the  railroad  company  upon  compensation 
for  its  loss,  for  Laws  1905,  c.  724,  §  13,  providing  for  the  assessment  of 
loss,  direct  or  consequential,  to  steam  railroads  by  reason  of  the  location 
of  aqueducts,  was  enacted  to  protect  a  railroad  company  which  had  to 
relocate  its  right  of  way,  and  not  for  the  benefit  of  railroad  companies 
which  owned  no  interest  in  the  land  affected. 

[Ed.  Note. — For  other  cases,  see  Eminent  Domain,  Cent  Dig.  §{  462- 
467 ;   Dec.  Dig.  <&=»170.] 

Appeal  from  Special  Term,  Richmond  County. 

In  the  matter  of  the  application  and  petition  of  Charles  Strauss  and 
others,  constituting  the  Board  of  Water  Supply,  to  acquire  a  perpetual 
underground  easement.  From  an  order  denying  an  application  for 
the  appointment  of  commissioners  of  appraisal,  the  City  of  New 
York  appeals.    Order  reversed. 

The  city  of  New  York,  by  its  board  of  water  supply,  in  1906  had  prepared  a 
map  and  profile  of  its  CatskiU  Aqueduct  system,  extending  from  various  reser- 
voirs as  proi)osed  in  the  counties  of  Ulster,  Sullivan,  Greene,  and  Schoharie, 
and  leading  under  the  Hudson  river  to  the  city  of  New  York,  whence  be- 

^=»For  other  casee  lee  same  topic  ft  KBT-NUMBER  in  all  Key-Numbered  Digests  ft  Indexes 
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neath  the  East  River  it  entered  the  borough  of  Brooklyn,  and  finally  passed 
under  the  Narrows  at  Bay  Ridge,  to  Staten  Island.  On  May  14,  1906,  the 
map  and  this  aqueduLCt  plan  received  the  ofladal  approval  of  the  state  water 
supply  commission.  It  was  thereafter  formally  accepted  by  the  city  board  of 
estimate  and  apportionment  Subsequently,  in  1912,  the  city  without  resort- 
ing to  condemnation,  acquired  an  easement  of  approach  at  Staten  Island,  ex- 
tending inland  from  the  pierhead  line,  to  lead  a  submerged  water  pipe  to 
form  a  connection  with  the  system  of  Richmond  water  mains.  Before  con- 
struction had  reached  this  submarine  line,  the  fee  of  this  water  front  land, 
subject  to  this  easement,  was  acquired  by  the  adjoining  dock  company,  on 
which,  under  a  city  i>ermit,  the  dock  company  has  erected  a  stone  crib,  pile 
platforms,  with  a  spur  track,  all  located  close  to  the  situs  of  this  water  pipe 
easement 

The  plans  for  crossing  New  York  Harbor  involve  a  submarine  excavation  by 
dredging  out  a  trench  in  which  is  to  be  laid  a  flexible  water  pipe  with  caulked 
joints,  after  which  the  trench  is  to  be  filled  and  covered  over.  In  approach- 
ing the  shore,  the  excavation  was  to  be  at  a  depth  of  over  20  feet  The 
added  .risk  of  such  deep  excavation  so  near  this  crib  work  and  other  recent 
structures  led  the  engineers  of  the  board  of  water  supply  to  shift  the  loca- 
tion  of  the  trench  about  50  feet  further  away  from  this  crib.  This  involved  a 
new  plan,  and  an  amended  condemnation  map  of  the  land  to  be  taken,  show- 
ing alfso  the  temporary  easements  sought  in  connection  therewith.  This  map, 
having  been  approved  by  the  board  of  estimate  and  apportionment  and  cer* 
tifled  to  the  corporation  counsel,  was  made  the  basis  of  a  condemnation  pro- 
ceeding. The  Staten  Island  Rapid  Transit  Company  and  the  New  York 
Transit  &  Terminal  Company,  as  interested  in  this  shore  front,  appeared  and 
objected  to  the  appointment  of  commissioners  of  appraisal.  After  hearing 
and  taking  testimony,  the  Court  at  Special  Term  denied  the  city's  application. 
The  city  of  New  York,  and  the  board  of  water  supply  of  the  dty  of  New  York, 
on  behalf  of  the  city  of  New  York,  have  appealed  therefrom  to  this  court 

Argued  before  JENKS,  P.  J.,  and  BURR,  CARR,  RICH,  and  PUT- 
NAM, JJ. 

Charles  J.  Nehrbas,  of  New  York  City  (Terence  Farley  and  Henry 
W.  Mayo,  both  of  New  York  City,  on  the  brief),  for  appellant 

Marvin  W.  Wynne,  of  New  York  City  (Nicholas  Kelley,  of  New 
York  City,  on  the  brief),  for  respondents. 

PUTNAM,  J.  The  learned  court  at  Special  Term  sustained  the 
objection  by  the  defending  owners  that  the  condemnation  map  of  the 
particular  water  front  had  not  been  submitted  for  approval  to  the  state 
water  supply  commission. 

[1]  The  act  for  creation  of  the  state  water  supply  commission 
(Laws  of  1905,  c.  723),  and  that  for  the  New  York  City  water  supply 
(Laws  of  1905,  c.  724),  as  contemporaneous  acts,  are  to  be  read  to- 
gether. Matter  of  Board  of  Water  Supply,  211  N.  Y.  174,  181,  105 
N.  E.  213.  In  connection  with  granting  such  right  to  municipalities, 
the  state  created  a  central  commission  to  regulate  taking  interior  sourc- 
es of  water  supply.  Municipal  applications  for  leave  to  take  such  new 
or  additional  sources  are  to  be — 

"accompanied  by  an  exhibit  of  maps  of  the  lands  to  be  acquired  and  profiles 
thereof  showing  the  sites  and  areas  of  the  proposed  reservoirs  and  other 
works,  the  profiles  of  ttie  aqueduct  lines  and  the  fiow  lines  of  the  water  when 
impounded,  plans  and  surveys  and  abstract  of  ofllcial  reports  relating  to  the 
same,  showing  the  need  of  such  municipal  corporation  for  a  particular  source 
or  sources  of  supply  and  the  reasons  therefor,  and  shall  be  accompanied  by 
a  plan  or  scheme  to  determine  and  provide  for  the  payment  of  the  proper  com* 
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pensatlon  for  any  and  all  damages  to  persons  or  property,  whether  direct  or 
Indirect,  which  will  result  from  the  acquiring  of  said  lands  and  the  execution 
of  said  plans.'*    Laws  1905,  chap.  723,  §  3. 

After  public  hearing  this  state  commission  was  to  determine  if  the 
plans  "are  justified  by  public  necessity,  and  whether  such  plans  are 
just  and  equitable  to  the  other  municipalities  and  civil  divisions  of  the 
state  affected  thereby  and  to  the  inhabitants  thereof";  also  if  they 
make  "fair  and  equitable  provisions  for  the  determination  and  pay- 
ment of  any  and  all"  resulting  damages.    Section  3. 

The  City  Water  Supply  Act  had  a  final  clause  that,  before  such 
taking,  the  "maps  and  plans  covering  the  work  contemplated  by  this 
act"  should  be  approved  by  the  state  water  supply  commission.  Laws 
1905,  chap.  724,  §  46.  Plainly  this  local  act  did  not  thereby  add  to  the 
requirements  for  such  applications  to  the  state  commission  already 
laid  down  in  the  preceding  chapter.  The  "maps  and  plans  covering 
the  work"  meant  the  exhibit  of  maps  and  profiles  already  prescribed 
by  section  3  of  the  State  Water  Commission  Act. 

The  City  Water  Supply  Act  provides  for  two  sets  of  maps  and 
plans.  After  satisfying  the  requirements  of  the  State  Commission  Act 
by  reports  showing  municipal  needs,  it  is  to  present  to  the  state  com- 
mission maps  showing  territory  where  the  water  is  to  be  impounded 
in  a  reservoir,  the  site  of  the  works  proposed,  also,  as  the  water  leaves 
the  reservoir,  the  aqueduct  lines  and  the  flow  lines.  Obviously  these 
all  relate  to  the  sources,  as  distinguished  from  the  eventual  distribu- 
tion within  the  different  wards  or  divisions  of  the  municipality.  The 
record  here  shows  that  the  plan  and  layout  of  this  water  supply  sys- 
tem approved  by  the  state  water  supply  commission  indicated  two  par- 
allel lines  running  under  New  York  Bay  f  rpm  Bay  Ridge  to  Staten 
Island,  where  presumably  these  aqueduct  branches  were  to  feed  into 
the  system  of  Richmond  local  water  mains. 

The  state  commission,  as  judges  of  the  sufficiency  of  the  maps  and 
plans  exhibited,  doubtless  might  have  demanded  more  detailed  plans, 
or  that  this  aqueduct  be  projected  on  a  different  scale;  but  its  un- 
qualified approval  determined  the  adequacy  of  the  plan,  as  covering  the 
work  contemplated  for  the  purposes  of  these  statutes.  But,  besides 
these  maps  and  plans  for  the  state  authorities,  the  board  of  esti- 
mate and  apportionment  is  to  consider  plans  and  surveys  under  sec- 
tion 3  of  the  City  Act,  which  are  to  be  followed  by  detailed  maps,  in 
sets  of  six,  on  which  are  to  be  "laid  out  and  numbered  the  various 
parcels  of  real  estate  on,  over  or  through  which  the  same  are  to  be 
constructed  and  maintained."     Section  5. 

When  the  city  board  of  water  supply  have  had  these  maps  adopted 
by  the  board  of  estimate  and  apportionment,  they  are  to  transmit  them 
so  certified  to  the  corporation  counsel,  who  then  is  to  give  the  usual 
notice  (section  7)  and  to  make  application  for  the  appointment  of  com- 
missioners of  appraisal.  This  excludes  any  idea  that,  after  the  board 
of  estimate  and  apportionment  has  acted,  these  acquisition  maps  are 
to  be  further  submitted  to  the  state  commission.  Such  submission 
of  condemnation  maps  to  the  state  water  commission  has  not  been 
had  in  the  course  of  official  procedure  hitherto  in  the  many  con- 
demnations taken  under  this  act     Practical  official  construction  and 
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statutory  interpretation  are  therefore  in  accord  with  considerations 
of  practical  efficiency,  in  the  conclusion  that  such  submission  is  not 
/equired  after  the  general  plan,  maps,  and  profiles  have  been  approved 
by  the  state  water  commission. 

[2]  It  was,  however,  urged  that  under  Laws  of  1905,  c.  724,  §  13, 
this  petitioner  must  allege  and  show  that  it  had  been  unable  to  agree 
with  the  railroad  company  upon  its  compensation  for  its  loss.  The 
language  here  is  permissive,  rather  than  mandatory.  It  relates  to 
"loss,  damage  or  expense,  direct  or  consequential,"  resulting  to  a  steam 
railroad  in  any  county  in  which  land  shall  be  acquired.  This  refers  to 
losses  beyond  the  land  condemned,  being  any  resulting  interference 
with  the  railroad  traffic.  This  provision  for  such  indirect  damages 
to  a  steam  railroad  came  in  by  an  amendment  to  section  13,  introduced 
in  the  assembly  on  March  29,  1905.  Assembly  Journals,  p.  1629.  Its 
purpose  seems  to  have  been  to  protect  the  interests  of  the  Ulster  & 
Delaware  Railroad  Company,  whose  tracks  and  stations  had  to  be 
relocated.  It  was  further  provided  that,  if  no  agreement  should  be 
reached,  "the  commissioners  of  appraisal  appointed  to  estimate  dam- 
ages for  lands  acquired  in  such  county"  are  directed  "to  pass  upon 
such  claim  and  to  make  awards  therefor  as  provided  in  this  act."  See 
Laws  of  1906,  c.  314,  §  3. 

The  amended  provisions  of  section  13,  therefore,  have  no  relation 
to  this  defending  railroad,  since  the  water  front  lands  to  be  now 
taken  are  neither  part  of  its  right  of  way  nor  appurtenant  thereto. 
Defendants'  other  objections  were  rightly  rejected  by  the  learned  jus- 
tice at  Special  Term. 

The  order  appealed  from  should  therefore  be  reversed,  with  $10 
costs  and  disbursements,  and  the  motion  for  the  appointment  of  com- 
missioners of  appraisal  granted.    All  concur. 


FOLGER  T.  RACZEK. 

(Supreme  Court,  Appellate  Division,  Second  Department.    April  23,  1915.) 

1.  Landlord  and  Tenant  «s»184 — Rents  and  Advances— Sboubitt. 

Where  a  lease  authorized  the  landlord  to  re-enter  in  case  the  premises 
should  become  vacant,  and  to  relet,  holding  the  tenant  for  deficiencies, 
an  eviction  of  the  tenant  in  summary  proceedings  constituted  an  election 
to  re-enter  and  terminated  the  tenancy,  and  was  a  waiver  of  the  land- 
lord's claim  to  a  deposit  made  to  secure  performance  of  the  lease,  except 
as  to  rent  due. 

[£rd.  Note. — ^For  other  cases,  see  Landlord  and  Tenant,  Cent.  Dig.  §§ 
743-750 ;  Dec.  Dig.  «=»184.] 

2.  Landlord  and  Tenant  ^=s>184 — Rents  and  Advances — Rent  Dub  on  Dis- 

possession. 

Where  summary  proceedings  to  dispossess  the  tenant  had  terminated 
the  relation  of  landlord  and  tenant,  the  landlord  was  entitled  to  retain, 
from  a  deposit  securing  the  lease,  rent  in  advance  due  before  the  pro- 
ceedings were  taken. 

[Ed.  Note. — For  other  cases,  see  Landlord  and  Tenant,  Cent  Dig.  {{ 
743-750;    Dec.  Dig.  «S=»184.] 

^=:»For  other  cases  see  same  topic  A  KET-NUMBER  In  all  Key-Numbered  Digests  ft  Indeies 
352N.Y.S.~«e 
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Submission  of  controversy  between  Stephen  Lane  Kolger,  as  trustee 
in  bankruptcy  of  John  Bensingcr,  and  Louise  Raczek.  Judgment  for 
plaintiff. 

Submission  of  a  controversy  under  sections  127^1281  of  the  Code  of  Civil 
Procedure,  as  to  the  right  to  a  tenant's  deposit  made  with  the  landlord  to 
secure  the  performance  of  a  lease.  The  bankrupt  had  leaaed  from  defend- 
ant certain  premises  in  Brooklyn  for  five  years  from  June  1,  1913,  at  the 
monthly  rental  of  $300,  payable  in  advance  on  the  Ist  of  each  month.  The 
lease  provided  that,  "to  guarantee  the  keeping  and  fulfilling  of  this  lease,  the 
tenant  shall  deposit  with  the  party  of  the  first  part  the  sum  of  nine  hundred 
(900)  dollars,  on  which  the  landlord  agrees  to  allow  interest  at  the  rate  of 
six  (6)  per  cent,  per  year,  the  total  amount,  principal  and  interest,  to  apply 
toward  the  payment  of  the  rent  of  the  premises  for  the  last  four  months 
of  this  lease."  And  on  June  4,  1913,  such  a  cash  deposit  was  taken  and  re- 
ceipted for  as  security,  in  accordance  with  the  terms  of  the  lease.  The  bank- 
rupt paid  the  rent  up  to  and  including  the  month  of  October.  On  nonpayment 
of  the  rent  due  November  1st,  defendant  resorted  to  summary  proceedings 
and  caused  a  warrant  to  be  served  on  the  bankrupt,  who  on  November  12th 
Vacated  the  premises. 

On  these  facts  the  plaintiff,  who  was  thereafter  appointed  trustee  In  bank- 
ruptcy of  the  tenant,  claims  judgment  for  $900,  with  interest  from  the  ^ate 
of  deposit,  deducting  $10  a  day,  or  $120,  for  the  12  days  in  November  during 
the  bankrupt's  occupancy.  This  Is  on  the  ground  that  by  dispossessing  the 
bankrupt  defendant  terminated  the  agreement  and  released  the  security.  De- 
fendant claims  that,  notwithstanding  her  act  Jn  dispossessing  tlie  tenant,  she 
did  not  give  up  her  security,  or,  If  the  entire  $900  may  not  be  so  held,  that 
she  may  hold  $300  thereof,  being  the  rent  for  November. 

Argued  before  JENKS,  P.  J.,  and  THOMAS,  CARR,  STAPLE- 
TON,  and  PUTNAM,  JJ. 

William  B.  Hill,  of  New  York  City,  for  plaintiff. 

PER  CURIAM.  [1]  The  lease  contained  a  clause  authorizing  the 
landlord  to  re-enter  in  case  the  premises  should  become  vacant,  and 
then  to  relet  on  behalf  of  the  defendant,  and  to  hold  the  tenant  for  any 
deficiency;  but  this  remedy  was  not  invoked.  Taking  summary  pro- 
ceedings and  dispossessing  the  tenant  was  an  election  to  re-enter  and 
end  the  relation  of  landlord  and  tenant.  By  this  act  defendant  waived 
all  claim  to  the  deposit,  except  to  apply  it  in  payment  of  rent  then  due 
or  accrued.  Caesar  v.  Rubinson,  174  N.  Y.  492,  498,  67  N.  E.  58.  As 
the  parties  did  not  agree  that  the  sum  deposited  should  be  liquidated 
damages,  and,  beyond  the  November  rent,  no  breach  or  further  dam- 
ages appear,  defendant  has  no  ground  to  keep  the  whole  deposit.  Fein- 
sot  V.  Burstein,  161  App.  Div.  651,  146  N.  Y.  Supp,  939,  affirmed  213 
N.  Y.  703,  108  N.  E.  109j. 

[2]  As  plaintiff's  brief  now  concedes,  he  cannot  apportion  the  No- 
vember rent,  which,  being  payable  on  the  1st,  was  already  due  before 
summary  proceedings  were  taken.  Berg  v.  Kaiser,  137  App.  Div.  1, 
122  N.  Y.  Supp.  85.  Hence  defendant  rightly  holds  $300  for  the  No- 
vember rent. 

Upon  this  submission,  plaintiff  should  be  adjudged  $600,  with  in- 
terest from  June  4,  1913,  to  the  date  of  entry  of  judgment,  and  also  in- 
terest on  the  $300  from  June  4  to  November  1,  1913,  being  $7.30,  to- 
gether with  costs  and  disbursements. 
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DEBANY  et  al.  t.  ROSENTHAL  et  aL 
(Supreme  Conrt,  Appellate  Term,  First  Department.     May  6,  1915.) 

1,  Sales  ^=»261 — ^Warranties — Express  Warranty. 

Under  Personal  Property  Law  (Consol.  Laws,  c.  41)  |  93,  added  by 
Laws  1911,  c.  571,  providing  that  any  affirmation  of  fact  or  any  promise 
by  the  seller  as  to  the  goods  Is  an  ezpresa  warranty,  If  It  indnces  the 
bnyer  to  purchase  the  goods  In  lellanoe  thereon,  a  seller's  agreement  that 
sewing  machines  were  to  be  guaranteed  for  one  year's  time  and  his  af- 
flrmation  that  they  were  In  good  order,  like  new  machines,  and  In  first- 
class  condition,  and  that  he  would  give  a  year's  guaranty  that  they  were 
In  flrst-class  condition,  was  an  express  warranty. 

[Ed.  Note.— For  otiier  cases,  see  Sales,  C3ent  Dig.  §§  727-735;  Dec. 
Dig.  <8=>2ei.] 

2.  Saubs  ^c=»445 — ^Action  for  Price — Question  foe  Jury — Warranty, 

In  a  buyer's  action  for  breach  of  warranty  on  the  sale  of  sewing  ma- 
chines, held  that  the  question  of  the  seller's  warranty  was  for  the  Jury. 

[Ed.  Note.— For  other  cases,  see  Sales,  Cent  Dig.  §§  1303-1308;  Dec. 
Dig.  «=s>445.] 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  First  Dis- 
trict. 

Action  by  Gabriel  Debany  and  others,  copartners  trading  as  Debany 
Bros.,  against  Jacob  Rosenthal  and  Samuel  Abramowitz,  copartners 
trading  under  and  by  the  firm  name  of  the  American  Sewing  Machine 
&  Electrical  Contracting  Company.  From  a  judgment  directed  in  fa- 
vor of  the  defendants,  plaintiffs  appeal.  Reversed,  and  new  trial  or- 
dered. 

Argued  March  term,  1915,  before  LEHMAN,  HENDRICK,  and 
COHALAN,  JJ. 

Samuel  J.  Siegel,  of  New  York  City  (Louis  H.  Solomon,  of  New 
York  City,  of  counsel),  for  appellants. 

Siegeltuch  &  Silverman,  of  New  York  City  (Isidore  Siegeltuch,  of 
New  York  City,  of  counsel),  for  respondents. 

COHALAN,  J.  Plaintiffs,  on  a  breach  of  warranty,  sued  to  re- 
cover $330,  the  purchase  price  paid  on  the  sale  of  11  sewing  machines. 
Defendants  had  a  conceded  claim  for  $55.  At  the  end  of  the  case  the 
court  refused  to  permit  the  issue  to  go  to  the  jury,  dismissed  plain- 
tiffs' complaint,  and  directed  a  verdict  for  the  defendants  on  the  coun- 
terclaim. 

[1]  The  defendants  asserted  that  the  machines  in  question  were 
slightly  used  machines,  that  they  were  in  good  order,  and  that  they 
would  be  guaranteed  for  one  year.  The  signed  agreement  expresses 
a  guaranty,  and  whether  or  not  that  meant  that  they  should  be  kept  in 
repair  for  one  year,  or  that  it  referred  to  their  servicability  during  that 
period,  was  a  matter  of  dispute  on  the  trial.  The  plaintiffs  on  their 
part  seemed  to  show  that  in  either  event  there  was  a  breach  of  war- 
ranty, that  the  machines  failed  to  work,  and  that  the  defendants  neg- 
lected to  repair  them.  The  defendants,  on  the  other  hand,  assert  that 
they  did  all  that  they  were  required  to  do  under  the  contract.    On  this 

^s»For  other  caaes  see  same  topic  ft  KKY-NUMBER  in  all  Key-Numbered  DlgeaU  &  ladexAt 
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State  of  the  record  the  plaintiffs  were  entitled  to  the  benefit  of  every 
fact  that  the  jury  would  be  warranted  in  drawing  from  the  evidence. 
The  contract  in  suit  manifestly  contains  an  express  warranty.  Haw- 
kins V.  Pemberton,  51  N.  Y.  201,  10  Am.  Rep.  595.  Section  93,  Per- 
sonal Property  Law.    The  above  section  reads  as  follows : 

"Any  aiBrmation  of  fact  or  any  promise  by  the  seller  relating  to  the  goods 
L«i  an  express  warranty,  if  the  natural  tendency  of  such  affirmation  or  prom- 
ise is  to  induce  the  buyer  to  purchase  the  goods,  and  if  the  buyer  purchases 
the  goods  relying  tiiereon." 

The  agreement  reads : 

"All  the  above  is  to  be  guaranteed  for  one  year's  time.    •    •    •  •» 

The  sellers'  affirmation  was  expressed  in  these  words : 

"They  are  in  good  order,  like  new  machines.  They  are  in  first-class  condi- 
tion. •  •  ♦  I  will  give  you  a  handwriting  that  I  guarantee  for  a  year 
they  are  in  first-class  condition." 

[2]  Hence  it  would  seem  that  these  affirmations  were  sufficient  in 
ese  to  establish  a  warranty.  In  any  event  the  question  of  warranty, 
under  all  the  circumstances  in  the  case,  should  have  been  submitted 
to  the  jury.    Hawkins  v.  Pemberton,  supra. 

Judgment  reversed,  and  new  trial  ordered,  with  costs  to  appellant 
to  abide  the  event.    All  concur. 


NITZKE  V.  WHITE. 
(Supreme  Court,  Appellate  Term,  First  Department.    May  5,  1915.) 

1.  Evidence  ^=s>129 — Action  fob  Work — Similar  Transactions. 

In  an  action  for  the  balance  due  for  work  and  labor  In  manufacturing 
leather  party  boxes,  wherein  the  defendant  claimed  that  the  work  was  im- 
properly performed,  and  set  up  a  counterclaim  for  damages,  the  admis- 
sion of  evidence  that  leather  boxes  other  than  those  sued  for  had  been 
improperly  finished  by  plaintiff,  and  that  defendant  was  obliged  to  spend 
certain  sums  to  repair  them,  was  incompetent 

[Ed.  Note. — For  other  cases,  see  Evidence,  t)ent  Dig.  ||  888-^93,  305- 
39S;   Dec.  Dig.  «®=»129.] 

2.  Work  and  Labor  ^zs>28 — ^Action — ^Judqicent. 

Where  there  was  no  competent  proof  as  to  the  reasonable  value  of  the 
repaii's,  or  as  to  the  depreciation  of  the  value  of  the  boxes  on  account  of 
plaintiff's  alleged  imperfect  work,  a  Judgment  on  the  counterclaim  could 
not  be  sustained. 

[Ed.  Note. — For  other  cases,  see  Work  and  Labor*  Cent  Dig.  |i  17,  55; 
Dec.  Dig.  <g=»28.] 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Second  Dis- 
trict. 

Action  by  Meyer  Nitzke  against  Morris  White.  From  judgment 
dismissing  plaintiff's  complaint,  and  awarding  judgment  in  favor  of 
the  defendant  upon  his  counterclaim  in  the  sum  of  $75,  plaintiff  ap- 
peals.   Reversed,  and  new  trial  ordered. 

Argued  March  term,  1915,  before  LEHMAN,  HENDRICK,  and 
COHALAN,  JJ. 

^=:»For  other  eases  eee  same  topic  ft  KBY-NUMBBR  in  all  Key-Numbered  Disests  ft  Indexes 

Digitized  by  VjOOQ  iC 


Sup.  Ct.)         REALTY  MEROANTILB  GBEDIT  ASS'ST  T.  MENOEB  1045 

Joseph  Krinsky,  of  New  York  City,  for  appellant. 
Harris  Koppelman,  of  New  York  City,  for  respondent. 

COHALAN,  J.    Plaintiff  sued  to  recover  on  two  causes  of  action : 

(1)  For  the  sum  of  $63.33,  for  alleged  work,  labor,  and  services;  and 

(2)  for  the  sum  of  $40  for  services  rendered  in  procuring,  at  a  more 
advantageous  price,  certain  boxes  for  the  defendant.  Upon  an  issue  of 
fact  the  court  below  properly  disposed  of  the  second  cause  of  action. 

Defendant,  while  admitting  that  plaintiff  manufactured  leather  par- 
ty boxes  in  the  number  and  amount  sued  for,  claimed  that  the  work 
^vas  improperly  performed,  and  set  up  a  counterclaim  to  the  first 
cause  of  action  for  damages  in  the  sum  of  $75. 

[1,  2]  Upon  the  whole  case  the  court  dismissed  the  complaint,  and 
awarded  judgment  upon  the  counterclaim  in  the  sum  of  $75.  This 
was  error.  The  evidence  was  that  between  October  5  and  October  7, 
1914,  plaintiff  manufactured  8l^  gross  of  boxes ;  that  the  agreed  price 
of  the  work  was  $10  per  gross ;  that  he  received  $20  on  account  there- 
of, and  that  there  was  a  balance  due  and  owing  of  $63.33.  The  de- 
fendant asserted  that  these  particular  boxes  were  improperly  made. 
Upon  the  trial  he  sought  to  amend  his  answer  and  counterclaim,  so  as 
to  show  that  other  boxes  were  improperly  manufactured,  and  that  in 
consequence  thereof  losses  were  sustained.  The  court,  however,  lim- 
ited the  amendment  to  the  work  upon  which  the  cAuse  of  action  was 
based.  The  defendant,  nevertheless,  was  permittca  to  tesuiy,  over 
the  objection  of  the  plaintiff,  that  23  gross  of  leather  boxes,  other 
than  the  8%  gross  sued  for,  were  improperly  manufactured,  and  that 
the  defendant  was  obliged  to  expend  certain  sums  to  repair  them.  This 
testimony  was  incompetent,  and  formed  a  basis  for  the  judgment  in 
favor  of  the  defendant  for  the  sum  of  $75.  Moreover,  there  was  no 
competent  proof  adduced  with  regard  to  the  reasonable  value  of  the 
repairs,  and  no  testimony  whatever  concerning  the  depreciation  of  the 
value  of  the  boxes  on  account  of  the  alleged  improper  work  done  by 
the  plaintiff. 

Judgment  reversed,  and  new  trial  ordered,  with  costs  to  appellant 
to  abide,  the  event.    All  concur. 


REALTY  MERCANTILE  CREDIT  ASS'N  v.  MENGER  et  al. 
(Supreme  Court,  Appellate  Term,  First  Department.    May  11,  1915.) 

C02«TBACT8   ^S»332 — CONDITIONa— PSsirOBMANCS. 

In  an  action  on  contract,  a  complaint  that  fails  to  set  forth  any  agree- 
ment binding  on  plaintiff,  or  to  aver  due  performance  of  any  conditions 
or  covenants,  is  demurrable. 

[Ed.  Note.— For  other  cases,  see  Contracts,  Cent  Dig.  {{  1615-1639; 
Dec.  Dig.  «»332.} 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Ninth  Dis- 
trict. 

Action  by  the  Realty  Mercantile  Credit  Association  against  John 
Menger  and  others.    From  a  judgment  for  plaintiff,  rendered  upon  an 

^s>For  other  easea  see  saixM  topic  k  KBT-NUMBBR  in  all  Key-Numbered  Digests  ft  Indexes 
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inquest  after  defendants*  demurrer  to  plaintiff's  written  complaint,  de- 
fendants appeal.  Reversed,  and  denfiurrer  sustained,  with  leave  to 
serve  an  amended  complaint. 

Argued  March  term,  1915,  before  LEHMAN,  HENDRICK,  and 
COHALAN,  JJ. 

Herman  Kahn,  of  New  York  City,  for  appellants. 
Samuel  Korn,  of  New  York  City,  for  respondent. 

LEHMAN,  J.  The  complaint  fails  to  set  forth  any  agreement  bind- 
ing upon  the  plaintiff,  or  accepted  or  signed  by  it,  and  also  fails  to 
allege  due  performance  of  any  conditions  or  covenants.  .  The  demurrer 
should  therefore  have  been  sustained. 

Judgment  reversed,  with  costs,  and  demurrer  sustained,  with  leave 
to  plaintiff  to  serve  an  amended  complaint  upon  payment  of  costs 
within  six  days  after  entry  of  this  order  in  the  Municipal  Court,  and 
notice  of  such  entry.    All  concur. 


LOEB,  COONBT  &  LOEB  v.  JOHNSON-SAI^BI/D  CO. 
(Supreme  Conrt,  Appellate  Term,  First  Department    May  6,  1915.) 

1.  Trial  <@=>333 — Verdict— OowFORinrr  to  Bvidencb— Amount. 

In  an  action  for  breacli  of  contract,  where  under  the  evidence  plaln- 
tilT  was  entitled  to  a  certain  sum  or  nothing,  a  verdict  for  about  half 
that  sum  must  be  set  aside. 

[Ed.  Note.— For  other  cases,  see  Trial,  Gent  Dig.  {|  784,  786;  Dec. 
Dig.  «==>333.] 

2.  Factors  «5=»22 — Sam:— Instructions— Price. 

Where  plaintiff  Instructed  defendant  by  telegram  that  it  understood 
the  price  of  eggs  was  22^  cents,  and  if  so  to  sell  both  plaintiff's  cars 
that  day,  defendant  was  authorized,  if  that  was  the  market  price  that 
day,  to  sell  all  the  eggs,  even  if  it  could  not  obtain  22%  cents  for  all  of 
them. 

[Ed.  Note.— -For  other  cases,  see  Factors,  Cent  Dig.  |  22;  Dea  Dig. 
^=»22.] 

3.  Factors  ^s»25 — ^Liability— Unauthorized  Sale— Damages. 

One  who  instructed  its  factor  to  sell  eggs  for  it  at  a  certain  price  could 
not  recover  damages  for  a  sale  at  a  less  price,  where  the  price  ever  since 
the  sale  had  been  even  less  than  that  obtained. 

[Ed.  Note—For  pther  cases,  see  Factors,  Cent  Dig.  i  26;  Dec.  Dig. 
^=»25.] 

Appeal  from  City  Court  of  New  York,  Trial  Term. 

Action  by  Loeb,  Cooney  &  Loeb  against  the  Johnson-Salkeld  Com- 
pany. From  a  judgment  in  favor  of  plaintiff  for  $186.92,  which  was 
about  one-half  the  amount  claimed,  both  parties  appeal.  Reversed, 
and  complaint  dismissed. 

Argued  AprU  term,  1915,  before  GUY,  BIJUR,  and  PENDLE- 
TON, JJ. 

Wilford  H.  Smith,  of  New  York  City,  for  appellants. 
Finch  &  Coleman,  of  New  York  City  (John  Burlinson  Coleman,  of 
New  York  City,  of  counsel),  for  respondent. 

^s»For  other  cases  see  same  topio  A  KEY-NUMBER  in  all  Key -Numbered  DiseaU  A  Index«« 
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BIJUR,  J.  This  action  is  for  damages  alleged  to  have  been  caused 
to  plaintiffs  by  defendant's  breach  of  contract  or  breach  of  trust  in 
failing  to  obey  plaintiffs*  instructions  to  sell  certain  eggs  at  a  price  al- 
leged to  have  been  fixed  by  plaintiffs. 

[1]   In  response  to  a  message  from  defendant,  plaintiffs  wired : 
"Understand  market  22%.    If  so,  sell  both  our  cars  to-day." 

Defendant  sold  some  of  the  eggs  at  22^^  cents  per  dozen,  some  at 
20,  and  some  at  19.  It  is  conceded  that  the  difference  between  22^^ 
cents  a  dozen  for  all  the  eggs  and  the  amount  actually  remitted  to  plain- 
tiffs would  be  $372.34,  and  the  plaintiffs  were  entitled  to  that  sum  or 
none.    The  verdict,  therefore,  must  in  any  event  be  set  aside. 

[2]  But  I  cannot  find  from  the  record  any  question  to  be  submitted 
to  the  jury,  nor  any  cause  of  action  alleged.  Both  the  language  of  the 
telegram  and  the  circumstances  of  the  case  show  that  defendant's  in- 
structions were  that,  if  the  market  was  22^4  cents,  defendant  should 
sell  plaintiffs'  eggs  at  the  best  price  obtainable,  and  there  is  no  com- 
plaint that  that  was  not  done. 

[3]  But,  even  if  the  telegram  could  be  construed  as  meaning  that 
the  eggs  were  not  to  be  sold  unless  22^^  cents  could  be  realized,  not 
only  have  plaintiffs  failed  to  prove  any  damage  by  reason  of  a  rise 
in  the  jprices  of  eggs  smce  the  date  of  this  transaction ;  but,  as  I  under- 
stand It,  plaintiffs'  counsel  conceded  on  the  argument  that  the  price 
had,  from  that  time  until  the  date  of  the  trial,  been  constantly  less  that 
than  that  realized  on  this  sale.  The  actual  evidence  to  that  effect  offer- 
ed by  defendant  was  excluded  on  plaintiffs'  objection  that  defendant 
was  "estopped"  by  its  telegrams  from  denying  that  the  prices  had  ever 
since  been  less  than  22^^  cents. 

Judgment  reversed,  with  costs,  and  complaint  dismissed,  with  costs. 
All  concur. 


VAN  SYCKLB  v.  VAN  SYCKLH. 
(Supreme  Court,  Appellate  Division,  Second  Department.    April  30,  1915.) 

Divorce  ^=»303 — Custody  of  Infant  Child— Rights  of  Fatheb. 

Wbere  a  husbancl  obtained  an  absolute  divorce,  and  tbe  custody  of  an 
Infant  child  was  awarded  to  the  mother,  who,  shortly  upon  her  remar< 
riage,  left  It  with  the  maternal  grandmother,  the  father,  who  was  a  man 
of  good  character  and  better  able  to  care  for  the  child,  had  a  right  to 
Its  custody. 

[Ed.  Note. — For  other  cases,  see  Divorce,  Gent  Dig.  M  793-705;  Dec. 
Dig.  <d=9803.] 

Appeal  from  Special  Term,  Kings  County. 

Action  for  divorce  by  William  Van  Syckle  against  Bertha  Van 
Syckle.  From  an  order  denying  his  motion  for  the  custody  of  an  in- 
fant child,  plaintiff  appeals.    Reversed,  and  motion  granted. 

Argued  before  JENKS,  P.  J.,  and  THOMAS,  CARR,  STAPLE- 
TON,  and  PUTNAM,  JJ. 

William  R.  Murphy,  of  Brooklyn,  for  appellant. 
John  Santora,  of  New  York  City,  for  respondent. 

^s»For  other  cases  see  same  toDlc  ft  KBT-NUMBER  in  all  Key-Numbered  Digests  ft  Indexev 
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.  PER  CURIAM.  The  father  of  a  girl  now  five  years  of  age  ob- 
tained an  absolute  divorce,  but  the  child  was  awarded  to  the  mother, 
who,  shortly  upon  remarriage,  committed  it  to  the  maternal  grand- 
mother, to  whoiji  the  court  has  now  awarded  it  by  amendment  of  the 
judgment.  The  father  has  some  right  to  the  custody  of  his  child ;  the 
grandmother  has  none.  The  father  is,  like  the  grandmother,  of  good 
character;  the  father,  by  reason  of  his  income,  is  better  able  to  care 
for  the  child.  There  is  no  consideration  related  to  the  child's  welfare 
chat  requires  that  the  grandmother  be  preferred. 

The  order  is  reversed,  and  the  plaintiff's  motion  granted,  with  a 
provision  that  the  grandparents  should  not  be  denied  reasonable  op- 
portunity to  see  the  child. 


WILBISKY  V.  GERMAN  ALLIANCE  INS.  CO.  OF  NEW  YORK. 
(Supreme  Court,  Appellate  Term,  First  Department.    May  5,  1915.) 

1.  Appeal  and  Ebbob  ^s>193 — Objeotion&— Pbebentation  in  Ooubt  Below. 

In  an  action  on  a  fire  policy,  where  the  complaint  set  forth  the  facts 
which  defendant  would  be  expected  to  meet,  defendant,  not  having  pointed 
out  any  technical  insufficiencies,  cannot  on  appeal  sustain  a  judgment 
dismissing  the  complaint,  on  the  ground  that  the  proof  did  not  correspond 
to  the  complaint  as  to  defects  which  might  have  been  cured. 

[Ed.  Note. — ^For  other  cases,  see  Appeal  and  Error,  Cent.  Dig.  H  1226- 
1238,  1240;   Dec.  Dig.  €=>193.] 

2.  Insurance  ^=»612— Eibe  Policies— Action — Conditions  Pbecedent. 

While  no  suit  can  be  maintained  on  a  fire  policy  where  a  valid  award 
has  been  made,  yet,  if  the  award  is  invalid  for  fraud,  plaintiff  may  sue  on 
the  policy,  without  first  suing  in  equity  to  set  it  aside. 

[p:d.  Note. — For  other  cases,  see  Insurance,  Cent.  Dig.  |i  1520-1528; 
Dee.  Dig.  «=>612.J 

3.  CouBTs  ^=»188 — ^New  Yobk  Municipal  Court— Jubismction. 

While  the  Municipal  Court  of  New  York  City  has  no  equitable  Jurisdic- 
tion, it  can  take  jurisdiction  of  an  action  on  a  fire  policy,  though  an  award 
had  been  made,  where  because  of  fraud  the  award  was  invalid ;  the  court 
not  being  requested  to  set  it  aside. 

[Ed.  Note.— For  other  cases,  see  Courts,  Cent  Dig.  S§  412,  439,  440,  442, 
447,  448,  451,  452,  454.  458,  464,  465,  467,  468;   Dec  Dig.  <8=>188.1 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  First  Dis- 
trict. 

Action  by  Joseph  Wilbisky  against  the  German  Alliance  Insurance 
Company  of  New  York.  From  a  judgment  dismissing  the  complaint, 
plaintiff  appeals.    Reversed  and  remanded. 

Argued  March  term,  1915,  before  LEHMAN,  HENDRICK,  and 
COHALAN,  JJ. 

William  M.  Sullivan,  of  New  York  City  (Edward  E.  Hoenig,  of 
New  York  City,  of  counsel),  for  appellant 
William  D.  Murray,  of  New  York  City,  for  respondent 

LEHMAN,  J.  [1]  The  plaintiff  has  brought  an  action  upon  a  pol- 
icy of  fire  insurance.  The  answer  sets  up  several  defenses,  including 
the  defense  that  there  was  an  award  made  of  a  lesser  sum  than  the 

^s:»For  othar  cases  see  same  topic  &  KEY-NUMBER  In  all  Key-Numbered  DigesU  €k  Indexes 
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amount  asked  for  in  the  complaint.  At  the  trial,  defendant  moved  to 
dismiss  on  the  ground  that  the  complaint  failed  to  set  forth  that  60  days 
had  elapsed  since  the  proof  of  loss  was  given.  The  trial  justice  gave 
leave  to  amend  the  complaint  in  this  regard.  The  plaintiff  gave  a 
rather  vague  statement  of  the  amendment  he  desired.  While  perhaps 
technically  insufficient,  it  did  apprise  the  defendant  of  what  it  expected 
to  meet,  and  both  attorneys  and  the  court  appear  to  have  regarded  it 
as  sufficient.  Certainly,  if  th€  defendant  had  pointed  out  in  what  man- 
ner it  was  insufficient,  the  court  would  have  permitted  an  amendment 
that  would  have  fully  covered  the  point  Thereafter  the  plaintiff  put  in 
some  evidence  but  before  he  had  proceeded  far  the  trial  court  clearly 
perceived  that  the  real  issue  between  the  parties  was  the  issue  raised 
by  the  defense  of  the  award,  and  he  stated  that  to  save  time  he  would 
take  proof  of  the  award,  as  such  proof  would  probably  end  the  case. 
Thereupon  the  defendant  introduced  the  award  in  evidence.  The 
plaintiff  thereupon  attempted  to  prove  that  this  award  was  fraudulent, 
but  the  trial  court  refused  to  admit  such  evidence.  Defendant  there- 
upon conceded,  for  the  purposes  of  the  trial,  the  tnith  of  the  allega- 
tions of  the  complaint,  and  the  trial  justice  dismissed  the  complaint 
without  prejudice  to  a  new  action  in  which  the  plaintiff  could  raise  an 
issue  as  to  the  fraudulent  nature  of  the  award.  The  defendant  now 
claims  that,  even  if  the  trial  justice  was  wrong  in  refusing  to  take  proof 
of  the  alleged  fraudulent  character  of  the  award,  the  judgment  is  cor- 
rect, because  there  the  complaint  is  defective  and  the  proof  to  sustain 
the  complaint  insufficient.  I  think  that  the  record  shows  very  clearly 
that  any  possible  defects  or  insufficiency  could  have  been  supplied,  if 
pointed  out,  and  that  upon  this  appeal  we  have  a  right  to  determine 
only  whether  under  the  pleadings  the  trial  court  correctly  excluded 
the  evidence  which  plaintiff  attempted  to  produce. 

[1,  i]  It  was  apparently  the  theory  of  the  learned  trial  justice  that, 
while  the  making  of  the  award  was  properly  a  defense  to  the  present 
complaint,  when  proof  was  presented  of  such  award,  it  disposed  of  any 
right  of  action  upon  the  policy,  that  in  effect  the  award  was  then  suth 
stituted  for  the  policy,  and  that  the  plaintiff  could  then  sue  only  upon 
a  complaint  alleging  the  making  of  the  award  and  setting  forth  his 
claim  for  its  invalidity.  The  same  contention  was  made  in  the  case  of 
Sullivan  v.  Traders'  Insurance  Co.,  169  N.  Y.  213,  62  N.  E.  146,  and 
the  court,  though  divided  upon  this  point,  overruled  the  contention.  It 
seems  to  be  now  established  that  though,  where  a  valid  award  has 
been  made,  a  suit  under  the  policy  in  disregard  of  the  award  cannot 
be  maintained,  yet,  where  there  is  an  equitable  defense  to  the  award, 
the  insured  has  a  right  to  bring  his  action  upon  the  policy  without  first 
suing  in  equity  to  set  aside  the  award,  and,  if  the  insurance  company 
sets  up  the  award  as  a  defense,  the  plaintiff  may,  even  without  a  reply, 
show  any  facts  which  would  constitute  an  equitable  defense  to  the 
award.  While  the  Municipal  Court  has,  of  course,  no  equitable  pow- 
ers, yet  it  may  take  cognizance  of  fraud  as  an  equitable  defense,  and 
it  has  this  power,  not  only  where  fraud  is  pleaded  as  an  equitable  de- 
fense to  an  action  upon  an  instrument,  but  also  where  the  instrument 
tainted  with  fraud  is  urged  as  a  bar  to  an  action.    In  neither  case  is 
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the  party  pleading  fraud  asking  the  intervention  of  a  court  of  equity 
to  set  aside  the  instrument;  in  both  cases  he  is  merely  asking  that  the 
court  take  cognizance  of  facts,  constituting  an  equitable  defense  to  the 
instrument,  which  prevented  the  instrument  from  having  had  a  valid 
inception.  It  follows  that  the  plaintiff  should  have  been  permitted  to 
show  that  the  award  was  made  fraudulently  or  arbitrarily. 

Judgment  should  be  reversed,  and  new  trial  ordered,  with  costs  to 
appellant  to  abide  the  event    All  concur. 


RADOMSKI  y.  CONSOLIDATED  GAS  CO.  OF  NEW  YORK. 
(Supreme  Court,  AppeUate  Term,  First  Department    May  6,  1915.) 

1.  Appeal  and  Ebbob  «=>927— Pbebumptiowb— DTBinm a  l  upon  DsisifDAivT's 

Motion. 

Where  a  cause  is  dismissed  upon  defendant's  motion,  defendant  hav- 
ing given  no  evidence,  the  facts  must  be  taken  as  having  occurred  as  plain- 
tiff testified. 

[Ed.  Note. — For  other  cases,  see  Appeal  and  Error,  Cent  Dig.  (§  2912, 
2917.  3748,  3758,  4024;   Dec.  Dig.  «=»927.1 

2.  Master   ANn    Sebvant   ^s»201 — ^Personal   Injuboes   to    Sbbvawiv— Con- 

TRIBUTINO   NeOUOENCE  OF  FKLIjO'W   SBBVANT. 

In  an  action  by  a  servant  against  his  master  for  personal  Injuries, 
where  defendant's  failure  to  keep  a  coal  hoist  in  proper  condition  was 
the  proximate  cause  of  the  accident,  the  fact  that  the  negligence  of  a 
fellow  servant  In  starting  the  hoist  without  giving  plaintiff  an  oi)por- 
tunity  to  get  off  contributed  to  the  occurrence  did  not  absolve  defend- 
ant from  responsibility  for  its  own  wrong. 

[Ed.  Note.— For  other  cases,  see  Master  and  Servant,  Cent.  Dig.  {{  615- 
634;   Dec.  Dig.  «=>201.] 

3.  Masteb  and  Sebvant  ^=>289 — Pebsonal  Injubt  to  Sebvant — Contbibu- 

TOBT  Negligence — Sufficiency  of  Evidence. 

In  an  action  by  a  servant  against  his  master  for  personal  Injuries,  evi- 
dence /te/4  to  make  the  question  of  contributory  negligence  one  for  the 
jury. 

[Ed.  Note.— For  other  cases,  see  Master  and  Servant,  Cent  Dig.  St  l<^i 
1090,  1092-1132;  Dec.  Dig.  «=>289.1 

Appeal  from  City  Court  of  New  York,  Trial  Term. 

Action  by  Alexander  Radomski  against  the  Consolidated  Gas  Com- 
pany of  New  York.  Judgment  for  defendant,  and  plaintiff  appeals. 
Reversed,  and  new  trial  ordered. 

Argued  April  term,  1915,  before  GUY,  BIJUR,  and  PENDLE- 
TON, JJ. 

Otto  H.  Droege,  of  New  York  City,  for  appellant. 
Shearman  &  Sterling,  of  New  York  City  (John  A.  Graver  and  Rich- 
ard W.  Smith,  of  counsel),  for  respondent. 

GUY,  J.  The  action  was  brought  to  recover  damages  sustained  by 
the  plaintiff,  an  employe  of  defendant.  At  about  4  o'clock  in  the  morn- 
ing of  January  25,  1913,  the  plaintiff,  in  the  performance  of  his  duties 
at  defendant's  works,  pulled  a  buggy  laden  with  coal  into  an  elevator. 
The  buggy  and  its  contents  weighed  about  a  ton,  and  caused  the  plat- 

^fl-^Fnr  other  cases  see  same  topic  &  KEY-NUMBER  in  all  Key-Numbered  Digests  &  Indexes 
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form  of  the  elevator  to  sink  about  six  inches  below  an  iron  plate  which 
l>rojected  from  the  floor  of  the  premises  to  meet  the  edge  of  the  ele- 
"vator  platform.  After  succeeding  in  getting  the  buggy  on  the  elevator 
platform,  the  plaintiff  turned  around  to  leave  the  elevator  by  the  same 
-way  he  entered,  which  according  to  his  testimony  appears  to  have  been 
the  only  available  method  of  leaving  it,  and  as  he  was  in  the  act  of 
getting  off  the  elevator  was  started  upward,  and  plaintiff's  right  foot 
vras  caught  by  the  projecting  iron  plate,  and  he  sustained  the  injuries 
■complained  of.  The  defendant  knew  that  the  platform  of  the  elevator, 
when  it  was  loaded,  sank  below  the  iron  plate,  leaving  an  open  space 
"beneath  it,  and  mechanics  were  frequently  put  to  work  repairing  it. 

[1]  At  the  close  of  plaintiff's  case  the  court  denied  the  defendant's 
motion  to  dismiss,  but  defendant  immediately  thereupon  rested  and 
renewed  the  motion,  which  was  granted,  so  that  it  must  be  assumed 
that  the  accident  happened  as  the  plaintiff  and  his  witness  testified. 
The  dismissal  was  on  the  ground  that  the  accident  was  caused  by  the 
negligence  of  a  fellow  servant  in  hoisting  the  elevator  without  giving 
the  plaintiff  an  opportunity  to  get  off.  In  this  view  of  the  case  we 
think  the  learned  trial  justice  was  mistaken. 

In  Sweet  v.  Perkins,  196  N.  Y.  482,  90  N.  E.  50,  the  plaintiff  was 
driving  upon  a  country  highway  which  passed  through  a  farm  occu- 
pied by  the  defendant.  Within  the  limits  of  the  highway,  but  several 
feet  from  the  traveled  part,  the  defendant  had  placed  a  quantity  of 
manure.  At  this  point  in  the  highway  the  plaintiff's  horse  became 
frightened  by  an  approaching  automobile,  reared  up,  and,  sweiving 
to  the  side  of  the  way,  ran  upon  the  pile  of  manure  with  the  wagon. 
The  wagon  was  tipped  over  backward  and  the  plaintiff  was  thrown 
out  into  the  highway,  sustaining  the  injuries  complained  of.  The 
court  held  that,  while  the  defendant's  pile  of  manure  was  not  the  sole 
cause  of  the  accident,  its  presence  on  the  highway  and  the  driving  of 
the  automobile  were  two  causes  contributing  to  the  occurrence,  that 
both  causes  were  in  their  nature  proximate,  and  a  verdict  in  favor  of 
the  plaintiff  against  the  defendant  was  affirmed;  and  the  court  said 
(196  N.  Y.  485,  90  N.  E.  51): 

"There  may  be  more  than  one  proximate  cause  of  an  accident,  If  each  of 
the  causes  asserted  can  be  seen  to  have  been  an  efficient  one,  without  which  the 
injury  resulting  would  not  have  been  sustained.  If  the  negligent  acta  of  two 
or  more  persons  concur  in  contributing  to  an  accident,  the  injured  person  may 
hold  them  Jointly  and  severally  liable.  Where  concurrence  in  causes  is 
cbarged,  the  test  is,  simply  Could  the  accident  have  happened  without  their 
co-operation?" 

See,  also,  Chaffee  v.  Erie  R.  R.  Co.,  140  App.  Div.  38,  124  N.  Y. 
Supp.  272;  Marion  v.B.  G.  Coon  Construction  Co.,  157  App.  Div.  95, 
141  N.  Y.  Supp.  647;  Pulis  v.  Steward,  75  Misc.  Rep.  268,  135  N. 
Y.  Supp.  155. 

In  the  Chaffee  Case,  while  the  plaintiff,  a  fireman,  was  attempting 
to  alight  from  a  locomotive,  it  suddenly  and  violently  started  forward 
without  any  warning,  so  that  the  plaintiff,  in  order  to  save  himself, 
reached  for  a  grab-iron,  an  appliance  which  should  have  been  fixed 
within  reach  of  his  hand  at  the  corner  of  the  locomotive  proper.    No 
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such  appliance  was  there,  and  the  plaintiff  fell  and  was  injured.    The 
court  said: 

"Our  examination  of  the  evidence  leads  to  the  conclusion  that  defendant's 
failure  to  supply  some  suitable  grab-Iron,  or  handhold,  fixed  on  or  near  the 
comer  of  the  locomotive,  within  reach  of  a  person  using  the  steps  in  getting 
off  or  on  the  locomotive,  would,  if  found  by  the  Jury  as  a  fact,  present  a  fair 
question  for  the  Jury  to  pass  upon  whether  this  omission  was  negligence  of 
the  defendant  to  which  this  accident  was  due,  and  without  which  it  would 
not  have  happened." 

[2]  In  the  case  at  bar  the  defendant  owed  the  plaintiff  the  duty  of 
reasonable  care  with  respect  to  the  condition  of  the  ways,  and  there 
was  a  question  for  the  jury  whether  the  failure  of  the  defendant  or  its 
superintendent  to  remedy  the  defect  caused  by  the  sinking  of  the  ele- 
vator, when  loaded,  was  negligence,  without  which  the  accident  would 
not  have  occurred.  If  there  was  a  breach  of  duty  on  the  part  of  the 
defendant,  and  such  breach  was  a  proximate  cause  of  the  accident,  the 
fact  that  the  negligence  of  a  fellow  servant  concurred  would  not  ab- 
solve the  defendant  from  responsibility  for  its  own  wrong. 

[3]  The  respondent  contends,  however,  that  the  plaintiff  was  guilty 
of  contributory  negligence  as  matter  of  law,  and  for  this  reason  alone 
the  judgment  should  be  affirmed.  Undoubtedly  the  accident  could  not 
have  occurred  if  the  toes  of  the  plaintiff's  right  foot  had  not  extended 
beyond  the  edge  of  the  elevator  platform.  But  the  evidence  shows  that 
the  place  was  so  dark  that  the  plaintiff,  in  endeavoring  to  get  off  the 
platform,  could  not  see  the  open  space  beneath  the  iron  plate,  and  we 
think  that  it  was  for  the  jury  to  decide  whether  the  plaintiff  under  the 
circumstances  was  guilty  of  contributory  negligence. 

Judgment  reversed,  and  new  trial  ordered,  with  costs  to  appellant  to 
abide  the  event.    All  concur. 


HUFFMIRE  V.  GENERAL  ELECTRIC  CO. 
(Supreme  Court,  Appellate  Division,  Third  Department.     Hay  5,  1915.) 

1.  Master  and  Sebvant  ^=s>159 — Injuries  to  Servant — Fellow  Servants. 

A  master  is  not  liable  for  injuries  received  by  a  servant,  due  to  his  fel- 
low servant's  negligence,  unless  the  fellow  servant  is  Incompetent. 

[Ed.  Note. — For  other  cases,  see  Master  and  Servant,  Cent  Dig.  H 
318-326;   Dec.  Dig.  «=»159.] 

2.  Master  and  Servant  ^=»259 — Injuries  to  Servant — Covflaint. 

A  complaint  charging  that  plalntlflf  servant  was  injured  through  the 
negligence  of  another  servant,  who  was  Incompetent  and  careless,  raises 
the  Issue  of  the  master's  negligence  in  furnishing  incompetent  fellow 
servants. 

[Ed.  Note. — ^For  other  cases,  see  Master  and  Servant,  Cent.  Dig.  || 
837-843;   Dec.  Dig.  €s»269.1 

3.  Master  and  Servant  ^=»201 — Injuries  to  Servant — ^Liabilitt  of  Mas- 

ter. 

Where  the  negligence  of  a  master  concurrently  with  that  of  a  fellow 
servant  caused  an  injury,  the  master  was  liable. 

[Ed.  Note. — For  other  cases,  see  Master  and  Servant,  Cent  Dig.  |§ 
515-534 ;   Dec.  Dig.  «=»201.] 

^s^For  other  casea  see  same  topic  &  KEY-NUMBER  in  aU  Key-Numbered  Digests  &  Indexes 

Digitized  by  VjOOQ  iC 


Sup.  Ct.)  HUFFMIBE  V.  OENESBAt*  BLECTBIC   CO.  1053 

4.  Master  and  Sebvant  «=»286,  287— Injxtbies  to  Servant— Jury  Question. 

In  a  personal  injury  action  by  a  servant,  the  questions  whether  the 
master  was  negligent  in  furnishing  incompetent  fellow  servants,  and  in 
failing  to  warn  plaintiff  or  the  servant  who  lighted  ovens  of  a  false- 
work therein,  held  for  the  Jury. 

[Ed.  Note. — For  other  cases,  see  Master  and  Servant,  Cent  Dig.  §§ 
1001,  1006,  1006,  1010-1015,  1017-1034,  103(5-1042,  1044-1052,  1054-10G7; 
Dec.  Dig.  «=»286,  287.] 

5.  Appeal  and  £'rbob  ^=>927 — Review — Dismissal  of  Action. 

Where  a  complaint  is  dismissed,  plaintiff  is  entitled  to  the  most  fa- 
vorable inferences  fairly  deducible  from  the  testimony. 

[Eta.  Note. — For  other  cases,  see  Appeal  and  Error,  Cent  Dig.  §§  2912, 
2917,  3748,  3758,  4024;   Dec.  Dig.  <&»927.] 

Appeal  from  Trial  Term,  Schenectady  County. 

Action  by  Aaron  P.  Huff  mire  against  the  General  Electric  Company. 
From  a  judgment  dismissing  the  complaint,  plaintiff  appeals.  Re- 
versed, and  new  trial  granted. 

Argued  before  SMITH,  P.  J„  and  KELLOGG,  LYON,  HOWARD, 
and  WOODWARD,  JJ. 

John  R.  Parker,  of  Schenectady  (Edgar  T.  Brackett,  of  Saratoga 
Springs,  and  William  E.  Bennett,  of  Schuylerville,  of  counsel),  for  ap- 
pellant. 

James  O.  Carr,  of  Schenectady  (Naylon  &  Robinson,  of  Schenectady, 
of  counsel),  for  respondent. 

HOWARD,  J.  The  accident  in  question  occurred  in  one  of  the 
shops  of  the  defendant  at  Schenectady.  In  this  shop  there  are  ovens, 
which  are  simply  large  rooms  36x12x12  feet  in  dimension,  and  these 
ovens  are  used  for  baking  cores  and  molds.  The  ovens  are  heated  with 
fuel  oil  mixed  with  air,  which  is  introduced  into  a  flue  or  trench  which 
runs  through  the  bottom  of  the  oven  the  whole  length  underneath  the 
floor.  It  requires  some  skill  and  experience  in  mixing  the  air  and 
oil,  which  is  done  by  valves  on  the  outside  of  the  oven.  One  Jerry 
Pringle,  an  experienced  man,  was  usually  in  charge  of  this  matter,  and 
in  fact  in  charge  of  the  entire  operation  of  the  ovens.  On  the  night  in 
question  he  was  absent,  and  one  Piotrowski,  a  laborer,  with  some 
knowledge  of  the  ovens,  took  bis  place.  The  plaintiff,  who  was  night 
foreman  of  the  shop,  did  not  know  until  a  few  minutes  before  the  ac- 
cident that  Pringle  was  off.  The  fires  in  the  ovens  are  lighted  from 
the  outside,  by  sticking  a  torch  through  an  opening  in  the  wall  to  the 
inside,  and  the  metal  door  to  the  oven  is  usually  left  open  for  a  few 
minutes  when  the  fire  is  first  lighted  to  allow  the  gas  to  escape.  On  the 
afternoon  of  the  day  of  the  accident,  Cooper,  the  furnace  engineer  of 
the  defendant,  hkd  been  working  with  several  men  making  repairs  to 
the  trench  of  the  oven  in  question.  A  form,  or  falsework,  as  it  is 
called,  consisting  of  about  25  pounds  of  soft,  dry  wood,  was  used  in 
making  these  repairs,  and  this  falsework  could  only  be  gotten  out  by 
burning  it  out.  Such  repairs  were  common,  and  the  falsework  was 
usually  burned  out  when  the  fires  were  started  in  the  ovens  in  the  reg- 
ular way,  although  it  could  be  burned  out  before  that  with  lighted 
waste.    On  this  occasion  it  was  left  in,  and  neither  the  plaintiff  nor 

^s»For  other  casea  see  same  topic  &  KEY-NUMBER  in  all  Key-Numbered  Digests  &  Indexes 
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Piotrowski  were  notified  about  it.  The  day  shift  went  off  at  5 :30  p. 
m.,  and  the  night  shift  came  on  at  6  p.  m.  About  8  p.  m.  one  of  the 
ovens  exploded  and  badly  burned  the  plaintiff. 

At  the  close  of  the  evidence  a  nonsuit  was  granted.  The  trial  justice 
wrote  no  memorandum  and  made  no  comments  at  the  time  of  granting 
the  nonsuit,  so  that  we  are  wholly  uninformed  as  to  the  considerations 
which  induced  him  to  grant  the  motion;  but  we  think  the  defendant 
should  have  been  put  to  its  proof. 

[1-3]  The  defendant  contends  that,  if  there  was  any  negligence,  it  was 
the  negligence  of  Piotrowski  in  failing  to  raise  the  oven  door  when  he 
lighted  the  fire.  If  the  accident  happened  because  of  the  negligence  of 
Piotrowski,  unless  he  was  incompetent  and  inexperienced,  the  plaintiff 
cannot  recover,  for  Piotrowski  was  a  fellow  servant  of  the  plaintiff ;  but 
whether  it  was  his  negligence,  or  the  negligence  of  the  defendant,  was  a 
question  of  fact  for  tiyt  jury.  The  court  could  not  say,  as  a  matter  of 
law,  that  the  negligence  of  Piotrowski  caused  the  accident.  But,  assum- 
ing that  the  accident  happened  because  of  Piotrowski's  negligence,  it 
then  became  the  province  of  the  jury  to  determine  whether  he  was  a 
competent  and  experienced  man ;  for  the  complaint  alleges  that  he  was 
"incompetent  and  careless,"  and  that  the  defendant  was  negligent  in 
furnishing  such  a  man  to  operate  the  ovens.  Assuming,  further,  that 
Piotrowski  was  a  competent  man,  and  also  assuming  that  in  this  in- 
stance he  was  negligent,  that  fact  would  not  exonerate  the  defendant, 
if  the  negligence  of  the  defendant  concurred  in  producing  the  accident. 
Walters  v.  Fuller,  74  App.  Div.  388,  77  N.  Y.  Supp.  681 ;  Chiavaroli 
V.  Union  Bag  &  Paper  Co.,  131  App.  Div.  372,  115  N.  Y.  Supp.  327; 
Devine  v.  Hayward,  128  App.  Div.  705,  113  N.  Y.  Supp.  898. 

[4]  The  defendant  contends  that  the  evidence  fails  to  show  what 
caused  the  explosion,  and  that  therefore  the  plaintiff  has  failed  to 
show  that  it  was  caused  by  the  negligence  of  the  defendant.  It  is 
true  that  direct  evidence  as  to  the  cause  of  the  explosion  was  not  pro- 
duced. But  direct  evidence  was  not  absolutely  necessary.  Circum- 
stantial evidence  is  as  reliable  and  convincing  and  effective,  frequently, 
as  direct  evidence.  In  this  instance  certain  cogent  circumstances  were 
presented  from  which  a  jury  might  well  have  reached  a  conclusion 
that  the  defendant  had  been  negligent.  The  defendant  knew  that  the 
ovens  were  liable  to  blow  out,  unless  properly  operated,  for  some  of 
them  had  blown  out  before.  The  falsework  was  shown  to  have  been 
in  the  flue.  This  created  an  additional  danger  at  the  time  of  lighting 
the  oven.  Unless  extra  precautions  were  taken,  there  was  greater 
probability  of  an  explosion.  Cooper,  the  defendant's  furnace  engineer, 
and  also  Tandy,  the  defendant's  general  foreman  of  the  shop  where 
the  explosion  occurred,  knew  of  the  falsework  and  yet  they  failed  to 
notify  either  the  plaintiff  or  Piotrowski.  The  jury  might  fairly  have 
concluded  from  this  evidence  that  the  explosion  was  caused  by  light- 
ing the  fire  in  the  usual  manner  with  the  falsework  in  the  flue — Pio- 
trowski not  knowing  that  it  was  there.  It  is  contended  that  it  was  not 
necessary  to  notify  Piotrowski  of  the  falsework,  for  the  reason  that  he 
could  see  it  plainly  as  soon  as  he  lighted  the  fire.  But  this  is  not  quite 
certain,  for  Cooper,  the  furnace  engineer,  testified  that  it  would  be 
necessary  to  get  down  on  the  level  with  the  floor  in  order  to  look  into 
the  flue.    Piotrowski  not  being  the  regular  man  in  charge  of  the  ovens, 
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and  not  being  particularly  familiar  with  their  qjeration,  was  it  "not 
negligent  on  the  part  of  the  defendant  to  fail  to  notify  him  of  the  false- 
work ?  This  was  a  question  for  the  jury.  Had  the  plaintiff  known  of 
the  absence  of  Pringle,  and  been  notified  of  the  presence  of  the  false- 
work in  the  oven,  it  may  be  assumed  that  he  would  have  given  the  mat- 
ter his  special  attention.  He  knew  nothing  about  the  falsework,  and 
did  not  know  of  the  absence  of  Pringle  until  too  late. 

[5]  The  complaint  having  been  dismissed,  the  plaintiff  is  entitled 
^  the  most  favorable  inferences  fairly  deducible  from  the  testimony. 
Therefore,  under  all  the  circumstances,  we  think  there  were  several 
questions  for  the  jury.  They  may  be  briefly  summarized  as  follows : 
Was  the  defendant  negligent  in  not  notifying  either  the  plaintiff  or  Pio- 
trowski  of  the  presence  of  the  falsework?  Was  Piotrowski  an  in- 
competent man  for  the  work  assigned  to  him?  What  was  the  cause  of 
the  explosion  ?  Other  questions  may  also  present  themselves  at  a  new 
trial.  We  are  not  attempting  to  limit  the  subjects  for  the  considera- 
tion of  the  next  jury,  but  are  only  indicating  those  which  we  think 
should  have  been  submitted  to  the  jury  in  the  box  when  the  nonsuit 
was  granted.  The  judgment  should  be  reversed,  and  a  new  trial 
granted. 

Judgment  reversed  and  new  trial  granted,  with  costs  to  appellant  to 
abide  event.    All  concur. 


AMERICAN  CONVEX  CO.,  Inc.,  v.  TOMPKINS. 

(Supreme  Court,  Appellate  Term,  First  Department.    May  5,  1915.) 

!•  Principal  and  Surety  <@=>120 — I/iabilitt  of  Surety — Changs  in  Prin- 
cipal Contract— Provision  of  Bond. 

The  bond  of  one  who  was  canvassing  for  newspaper  subscription  and 
portrait  contracts,  which  was  conditioned  that  the  canvasser  should  faith- 
fully perform  his  duties  and  account  for  all  moneys  collected  by  him 
"pursuant  to  various  contracts,"  as  well  as  aU  drawings  made  by  him, 
did  not  authorise  a  change  in  the  canvasser's  contract,  so  as  to  materiaUy 
increase  the  surety's  liability ;  the  clause  ''pursuant  to  various  contracts," 
when  strictly  construed  in  favor  of  the  surety,  having  reference  to  con- 
tracts with  the  subscribers,  and  not  contracts  between  the  canvasser  and 
his  employers. 

[Ed.  Note. — ^For  other  cases,  see  Principal  and  Surety,  Cent.  Dig.  §§ 
366-372 ;   Dec  Dig.  ^=»129.] 

2.  Principal  and  Surety  ^=997— Dibcharoe  of  Surety — Change  in  Prin- 
cipal Contract. 

The  undertaking  of  a  surety  is  strlctisslmi  juris,  and  any  change  in 
the  principal  agreement  without  the  surety's  consent  discharges  his 
liability. 

[Ed.  Note.— -For  other  cases,  see  Principal  and  Surety,  Cent  Dig.  || 
146-168;  Dec.  Dig.  <g=>»7.] 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Ninth  Dis- 
trict. 

Action  by  the  American  Convex  Company,  Incorporated,  against 
Irene  Tompkins.  Judgment  for  plaintiff,  and  defendant  appeals.  Re- 
versed, and  complaint  dismissed. 

^trr>For  other  cases  see  same  topic  &  KBY-NUMBBR  In  all  Key-Numbered  Dif  eats  &  Lq^dexes 
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Argued  March  term,  1915,  before  LEHMAN,  HENDRICK,  and 
COHALAN,  JJ. 

George  M.  Schnizel,  for  appellant. 

Jacob)  J.  Alexander,  of  New  York  City,  for  respondent 

HENDRICK,  J.  This  action  was  brought  to  recover  upon  a  bond 
executed  by  the  defendant  to  the  plaintiff  under  the  following  circum- 
stances: Upon  March  19,  1914,  plaintiff  and  one  John  Tompkins,  de- 
fendant's brother,  entered  into  a  contract  by  the  terms  of  which  Tomp- 
kins agreed  to  supervise  a  number  of  canvassers,  to  be  hired  either  by 
plaintiff  or  said  Tompkins,  and  to  expend  moneys  necessary  for  their 
maintenance  and  pay  them  such  commissions  as  were  approved  by  the 
plaintiff,  and  to  make  a  house-to-house  canvass  in  a  certain  territory 
specified  therein,  and  to  secure  one  year's  subscription  to  a  certain 
newspaper,  and  as  an  inducement  for  such  subscription  to  offer  as  a 
premium  a  portrait  enlargement  made  by  the  plaintiff,  and  to  collect 
the  sum  of  $1.29  for  each  subscription  upon  the  delivery  to  the  sub- 
scriber, and  to  pay  to  the  plaintiff  the  sum  of  $1.29  for  each  subscrip- 
tion obtained.  For  his  services  the  said  Tompkins  was  to  be  paid  the 
sum  of  $1  for  each  subscription  obtained  and  paid  for.  The  plaintiff 
was  to  advance  moneys  necessary  to  conduct  such  business,  which 
moneys  were  to  be  charged  against,  and  deducted  from,  Tompkins' 
commissions.  On  March  20,  1914,  the  next  day  after  Tompkins  and 
the  plaintiff  executed  this  agreement,  the  defendant  herein  executed 
to  plaintiff  a  bond  in  the  sum  of  $500,  conditioned  that  said  Tompkins 
"will  faithfully  perform  all  his  duties  intrusted  with,  and  also  account- 
ing for  all  moneys  collected  by  him  pursuant  to  various  contracts  as 
well  as  for  all  drawings  made  by  him." 

The  plaintiff,  claiming  that  Tompkins  had  collected  $429.11,  had  not 
accounted  for  merchandise  worth  $17.68  delivered  to  him,  and  had  been 
advanced  $976.38,  making  a  total  of  $1,422.97,  and  that  he  was  enti- 
tled to  receive  payments  for  747  subscriptions  obtained  at  $1  each,  and 
that  he  had  failed  to  account  for  or  turn  over  to  plaintiff  the  difference 
of  $429.11,  brought  this  action,  and  judgment  in  favor  of  the  plaintiff 
for  that  amount  was  rendered.  Upon  the  trial  the  defendant  showed 
that,  at  the  time  she  executed  the  bond,  the  contract  between  plaintiff 
and  her  brother  was  before  her,  and  that  she  knew  its  provisions.  She 
also  showed  that,  some  two  or  three  weeks  subsequent  to  its  execu- 
tion, the  plaintiff  and  Tompkins  made  an  agreement  by  which  the  orig- 
inal contract  was  materially  altered.  The  amount  of  the  subscription 
was  changed  from  $1.29  to  $1.79,  and  evidently  the  number  of  sub- 
scriptions Tompkins  was  required  to  obtain  was  increased  from  500 
to  1,000,  thereby  increasing  the  amount  of  money  Tompkins  was  to 
account  for.  The  territory  to  be  covered  was  also  enlarged,  and,  by 
reason  of  these  changes,  increased  duties  and  liabilities  were  imposed 
upon  Tompkins,  other  than  those  specified  in  the  original  contract. 
These  several  changes  were  made  without  the  knowledge  or  consent  of 
the  defendant. 

[1]  The  plaintiff,  substantially,  concedes  that,  except  for  the  pe- 
culiar wording  of  the  bond,  which  recites  that  the  defendant  is  liable 
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for  moneys  unaccounted  for  by  Tompkins  "pursuant  to  varioiis  con- 
tracts," the  defendant  would  not  be  liable  upon  the  bond,  but  contends 
that  the  words  "pursuant  to  various  contracts'*  shows  that  "it  was 
contemplated  between  the  parties  that  changes  and  modifications  might 
be  made."  This  argument  might  be  conclusive,  if  it  had  also  been 
shown  that  the  defendant,  when  she  executed  the  bond,  had  knowledge 
or  reason  to  believe  that  changes  and  modifications  of  the  contract 
might  be  made  between  the  parties,  so  as  to  increase  her  liability.  But 
nothing  of  this  kind  appears.  When  she  executed  the  bond,  but  one 
entire  contract  was  considered  by  her,  and  if  the  bond  be  read  in  con- 
nection with  the  contract  of  employment  it  seems  quite  evident  that 
the  words,  John  Tompkins  shall  account  "for  all  moneys  collected  by 
him  pursuant  to  various  contracts,"  necessarily  refer  to  the  collection 
of  moneys  pursuant  to  the  contracts  of  subscription  he  was  to  obtain 
under  his  contract  of  employment.  The  words  "pursuant  to  various 
contracts"  have  no  reference  to  contracts  of  employment,  but  only  to 
contracts  upon  which  by  the  terms  of  the  employment  he  was  required 
to  collect  moneys.  It  follows  that,  when  the  terms  of  his  employment 
were  changed  in  a  manner  which  materially  increased  the  liability  of 
the  principal  upon  the  accounting,  the  liability  of  the  surety  ceased. 

[2]  It  is  a  well-settled  rule  that  the  undertaking  of  a  surety  is  stric- 
tissimi  juris.  The  citations  of  authority  by  the  respondent  support 
this  view.    In  Kinser  v.  State,  204  N.  Y.  381,  97  N.  E.  871,  it  was  held : 

GTbe  surrouDdiDg  circumstances  and  the  situation  at  the  time  of  its  exe- 
cution may  be  considered  in  construing  its  terms. 

And  in  Ulster  County  Savings  Bank  v.  Young,  161  N.  Y.  23,  55  N. 
E.  483,  it  was  said : 

"The  liability  of  a  surety  is  measured  by  his  agreement,  and  is  not  to  be 
extended  by  construction.  ♦  ♦  ♦  The  extent  of  his  obligation  must  be  de- 
termined from  the  language  employed,  when  read  in  the  light  of  the  cir- 
cums'tances  surrounding  the  transaction." 

In  the  case  at  bar  the  defendant  was  presented  with  a  contract  com- 
plete in  all  its  terms.  This  was  the  only  contract  then  in  existence. 
There  was  no  intimation,  or  information  leading  her  to  believe,  that 
such. contract  was  to  be  changed  or  modified,  or  that  any  other  contract 
was  to  be  made  in  the  future.  The  contract  sued  on  is  one  made  be- 
tween the  parties  after  the  defendant's  bond  was  given.  It  is  mate- 
rially different  from  the  one  for  whose  execution  the  defendant  be- 
came liable,  and  in  the  entire  absence  of  proof  that  at  the  time  she 
executed  the  bond  she  knew  the  changes  were  contemplated,  or  that 
such  changes  were  made  with  her  consent,  she  is  not  liable  upon  the 
bond  under  the  modified  and  changed  contract.  That  defendant  ob- 
ligated herself,  if  Tompkins  failed  to  "faithfully  perform  all  his  duties 
intrusted  with,"  refers  only  to  such  duties  as  were  necessary  to  be 
performed  under  the  original  contract,  and  cannot  be  extended  to  cover 
the  failure  to  perform  increased  duties  imposed  by  a  new,  enlarged, 
and  modified  contract.  In  the  case  of  Challenge  Corn  Planters  Co.  v. 
Diel,  92  Hun,  165-170,  36  N.  Y.  Supp.  364,  367,  the  court  says: 

"Any  alteration  of  a  contract  as  to  which  a  third  person  has  become  a 
guarantor  or  surety,  without  his  consent,  extinguishes  his  liability,  Irrespec- 
152  N.Y.S.— 67 
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tlve  of  the  question  whether  the  alteration  would  work  •  •  •  injury  to 
him  or  not  This  is  because  the  surety  has  never  made  the  contract  upon 
which  he  Is  sought  to  be  charged." 

Judgment  reversed,  with  costs,  and  complaint  dismissed,  with  costs. 
All  concur. 


PEOPLE  ex  rel.  GOLDSCHMIDT  v.  TKAVIS,  State  Comptroller. 
(Supreme  Court,  Appellate  Division,  Third  Department.     May  5,  1915.) 

States  <g=>52 — Civil  Service  Employes — Removal. 

Where  an  examiner  of  municipal  accounts  in  the  office  of  the  comp- 
troller, while  on  leave  of  absence  without  pay  and  engaged  in  the  work 
of  the  bureau  of  efficiency  and  economy,  gave  the  newspapers  a  copy  of 
a  portion  of  a  report  made  by  him  to  the  state  comptroller,  which  por- 
tion had  been  eliminated  from  the  report  after  it  had  reached  the  comi>- 
troUer's  office,  if  the  comptroller  believed  that  such  activities  of  a  sub- 
ordinate investigator  were  not  calculated  to  promote  the  orderly  admin- 
istration of  the  4a w,  his  discharge  of  such  employ^  after  giving  him  an 
opportunity  to  explain  was  not  a  violation  of  Civil  Service  Law  (Consol. 
Laws,  c.  7)  §  25,  providing  that  no  recommendation  or  question  under  the 
authority  of  that  law  shall  relate  to  political  opinions  or  affiliations  of 
any  person,  that  no  appointment  or  selection  to  or  removal  from  office  or 
employment  shall  be  affected  or  influenced  by  such  opinions  or  affilia- 
tions, that  no  person  in  the  civil  service  is  under  any  obligation  to  eon- 
tribute  to  any  political  fund  or  to  render  any  political  service,  and  no 
person  shall  be  removed  for  refusing  so  to  do,  though  the  matter  given 
to  the  press  related  to  alleged  irregularities  in  the  municipal  affairs  of 
a  city,  as  the  section  in  question  does  not  prevent  the  removal  of  any 
person  whose  conduct  has  some  possible  relation  to  the  political  admin- 
istration, but  only  prevents  a  removal  because  of  the  political  affiliations 
of  the  person  removed. 

[Ed.  Note. — For  other  cases,  see  States,  Cent  Dig.  §|  43,  57;  Dec. 
Dig.  «=»52.] 

Appeal  from  Special  Term,  Albany  County. 

Mandamus  by  the  People,  on  the  relation  of  Hermann  E.  Gold- 
schmidt,  against  Eugene  M.  Travis,  State  Comptroller.  From  an  order 
denying  his  motion  for  a  writ  of  mandamus,  the  relator  appeals.  Af- 
firmed. 

Argued  before  SMITH,  P.  J.,  and  KELLOGG,  LYON,  HOWARD, 
and  WOODWARD,  JJ. 

Hermann  E.  Goldschmidt,  of  New  York  City  (William  W.  Gerber,  of 
Syracuse,  of  counsel),  for  appellant. 

Egburt  E.  Woodbury,  Atty.  Gen.  (Edward  G.  Griffin,  Deputy  Atty. 
Gen.,  of  counsel),  for  respondent. 

WOODWARD,  J.  This  proceeding  was  brought  on  by  an  order  to 
show  cause,  granted  upon  the  relator's  petition,  seeking  a  writ  of  man- 
damus to  the  comptroller  of  the  state,  directing  him  to  restore  the  re- 
lator to  the  position  of  examiner  of  municipal  accounts.  The  motion 
was  denied,  and  the  relator  now  suggests  that  he  is  entitled  to  an  alter- 
native writ,  in  order  that  he  may  try  out  the  questions  of  fact  put  in 
issue  by  the  respondent's  affidavits.    This  is  based  on  the  proposition 
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that  his  motion  was  for  a  writ  of  mandamus,  and  that  at  the  close 
of  his  oral  argument  he  asked  for  an  alternative  writ,  and  it  is  doubt- 
less good  practice,  in  a  proper  case,  for  an  alternative  writ  to  issue. 

The  relator  was  appointed  an  examiner  of  municipal  accounts  by 
the  comptroller  in  March,  1911.  This  is  a  position  created  by  sec-' 
tion  34  of  the  General  Municipal  Law  (Consol.  Laws,  c.  24),  and  be- 
longs to  the  competitive  class  under  the  provisions  of  the  Civil  Service 
Law.  The  relator  is  not  a  veteran  or  exempt  fireman,  and  comes 
within  that  provision  of  law  that: 

No  "person  holding  a  position  in  the  classified  state  civil  service,  subject  to 
comi)etitive  examination,  shall  be  removed  until  he  has  been  allowed  an  op- 
portunity of  making  an  explanation."    Civil  Service  Law,  {  22. 

It  does  not  appear  to  have  been  suggested  in  the  moving  papers 
that  there  had  been  any  disregard  of  this  provision  of  law.  Indeed,  it 
appears  that  the  relator  had,  at  his  own  request,  been  given  a  leave 
of  absence  without  pay,  that  he  might  engage  in  the  work  of  the  bu- 
reau of  efficiency  and  economy,  that  while  so  engaged  he  was  dismissed 
from  the  position  of  examiner  of  municipal  accounts,  because  of  the 
fact  that  he  had  supplied  to  the  newspapers  copy  of  a  portion  of  a 
report  made  by  him  to  the  state  comptroller,  but  which  portion  had 
been  eliminated  from  the  rfeport  after  it  had  reached  the  comptroller's 
office.  This  reason  for  his  discharge  appears  to  have  been  called  to 
his  attention,  and  there  is  no  claim  that  he  was  not  permitted  to 
make  all  the  explanation  he  desired  to  make. 

The  relator's  contention  here  is  that  the  removal  (or  the  refusal 
of  the  comptroller  to  reinstate  him  at  the  end  of  the  leave  of  absence) 
was  in  violation  of  the  provisions  of  section  25  of  the  Civil  Service 
Law,  because  as  he  claims,  the  removal  was  due  to  political  consid- 
erations. His  theory  seems  to  be  that  because  the  matter  which  he 
gave  to  the  press  related  to  some  alleged  irregularities  in  the  conduct 
of  the  municipal  aiTairs  of  the  city  of  Syracuse,  that  the  cause  of  his 
removal  was  necessarily  because  of  political  considerations.  The  pro- 
visions of  section  25  of  the  Civil  Service  Law  are  that  no  "recommen- 
dation or  question  under  the  authority  of  this  chapter  shall  relate  to 
the  political  opinions  or  affiliations  of  any  person  whatever ;  and  no 
appointment  or  selection  to  or  removal  from  an  office  or  employment 
within  the  scope  of  the  rules  established  as  aforesaid,  shall  be  in  any 
manner  affected  or  influenced  by  such  opinions  or  affiliations,"  and  if 
the  provisions  ended  here,  it  might,  with  some  degree  of  plausibility 
perhaps,  be  urged  that  any  removal  growing  out  of  any  political  mat- 
ter whatever,  was  within  the  letter  of  the  statute ;  but  the  remainder 
of  the  section  clearly  indicates,  what  would  naturally  be  inferred  from 
the  foregoing,  that  it  was  intended  merely  as  a  limitation  upon  partisan 
action.    The  section  continues: 

"No  person  in  the  civil  service  of  the  state,  or  of  any  civil  division  or  dty 
thereof,  is  for  that  reason  under  any  obligation  to  contribute  to  any  political 
fund  or  to  render  any  political  service,  and  no  person  shall  be  removed  or 
otherveise  prejudiced  for  refusing  so  to  do.  No  person  in  the  said  civil  serv- 
ice shall  discharge  or  promote  or  reduce,  or  in  any  manner  change  the  official 
rank  or  compensation  of  any  other  person  in  said  service,  or  promise  or 
threaten  so  to  do  for  giving  or  withholding  or  neglecting  to  make  any  con< 
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tribQtion  of  money  or  service  or  any  other  valuable  thing  for  any  political 
purpose.  No  person  in  said  service  shall  use  his  official  authority  or  in- 
fluence to  coerce  the  political  action  of  any  person  or  body,  or  to  interfere 
with  any  election." 

'  Obviously  the  Legislature  never  intended  that  one  holding  a  civil 
service  position  should  be  under  no  obligation  to  "render  any  polit- 
ical service"  in  the  most  comprehensive  use  of  the  word  "political." 
It  merely  intended  to  separate  the  civil  service  of  the  state  from  the 
political  obligations  of  the  individual.  It  was  the  antithesis  of  the 
doctrine  that  "to  the  victors  belong  the  spoils"  and  declared  that  a 
man  holding  a  civil  service  position  could  not  be  disturbed  in  his 
tenure  of  office  because  he  was  a  Republican,  a  Democrat,  a  Prohi- 
bitionist, or  an  affiliated  member  of  any  political  organization.  To  con- 
tend that  the  statute  intended  to  keep  in  office  every  man  who  had 
passed  a  civil  service  examination,  no  matter  how  detrimental  he 
might  be  to  the  orderly  administration  of  the  affairs  of  the  state,  if 
his  conduct  had  some  possible  relation  to  the  political  administration, 
is  absurd,  and  if  all  that  the  relator  contends  is  true,  and  if  the  publica- 
tion of  his  alleged  report  was  justified  by  the  highest  considerations  of 
public  policy,  it  does  not  operate  to  give  him  rights  in  this  proceeding. 
Citizens,  generally,  in  discussing  public  aflfairs  have  to  accept  the  re- 
sponsibility for  their  conduct,  and  if  the  comptroller  thought  that  the 
activities  of  a  mere  subordinate  investigator  were  not  calculated  to 
promote  the  orderly  administration  of  the  law,  he  had  a  perfect  right 
to  discharge  the  relator,  upon  giving  him  an  opportunity  to  explain, 
provided  the  removal  was  not  based  upon  the  fact  that  the  relator  was 
a  Democrat  or  a  Republican,  or  whatever  may  have  been  his  affilia- 
tions. In  the  present  instance  it  was  the  relator's  conduct  in  giving 
out  a  report  which  was  not  recognized  by  the  department,  and  not 
the  relator's  political  affiliations,  which  was  given  as  the  foundation 
of  the  comptroller's  action,  and  there  is  no  claim  whatever  that  the 
relator  was  removed  for  any  other  cause  than  that  stated ;  it  is  merely 
claimed  that  this  action  was  political,  and  therefore  that  the  relator 
could  not  be  removed  for  performing  a  political  action.  The  reasoning 
is  unsound. 

The  order  denying  the  motion  for  a  writ  of  mandamus  should  be 
affirmed,  with  costs.    All  concur. 


(89  Misc.  Rep.  297) 

BWANB  V.  MILLER  et  aL 

(City  Court  of  New  York,  Trial  Term.    February  1,  1915.) 

1.  Executors  and  Administratobs  ^=996 — Contracts — Personal  Liabilitt. 
Executors  and  administrators  are  personally  liable  upon  their  con- 
tracts, unless  the  parties  with  whom  they  contract  expressly  agree  to  look 
to  the  estate  alone  for  payment,  and  not  to  the  executors  or  administrators 
personally,  and  a  mere  intention  to  look  to  the  estate  is  not  sufficient  to 
exclude  the  Individual  liability. 

[Ed.  Note. — For  other  cases,  see  Executors  and  Administrators,  Cent 
Dig.  §§  410,  412,  413,  417,  418 ;    Dec.  Dig.  <S==>96.] 
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2.  Executors  and  Aduinistratobs  ^=:>96 — Gontbacts — ^Pebsonal  Liabilitt. 

Where  services  are  rendered  at  the  instance  of  an  executor  or  admin- 
istrator for  the  benefit  of  the  estate,  under  an  agreement  on  the  part  of 
the  party  rendering  the  seryices  to  look  or  confine  his  claim  for  compensa- 
tion to  the  estate  itself,  such  party  will  be  confined  to  the  rights  or  reme- 
dies existing  for  the  enforcement  of  the  agreement  nmde  by  him,  and  may 
not  resort  to  the  personal  representative  individually. 

[Ed.  Note. — For  other  cases,  see  Executors  and  Administrators,  Cent 
Dig.  §{  410,  412,  413,  417,  418;  Dec.  Dig.  <&»96.] 

3.  ExECUTOBS  AND  Administbatobs  ^=»221 — LiABiLriY  ON  Contracts — ^Evi- 

dence. 

An  agreement  on  thq  part  of  a  person  rendering  services  under  a  con- 
tract with  an  executor  or  administrator  to  look  to  the  estate  alone  for 
compensation  may  be  established  by  the  language  used  when  the  agree- 
ment is  alleged  to  have  been  made,  or  by  circumstances  disclosing  the 
nature  and  effect  thereof. 

[Ed.  Note. — For  other  cases,  see  Executors  and  Administrators,  Cent 
Dig.  f§  901-90a%,  1858,  1861-1863,  1865,  1866,  1871-^1874,  1876;  Dec.  Dig. 
<5=>221.] 

4.  EXECXJTOBS  AND  AdMINISTRATOBS  ^=»507 — CONTBACJT— PBBSONAL  LlABILlTT* 

On  a  reference  in  a  proceeding  for  the  Judicial  settlement  of  the  ac^ 
count  of  an  executor,  a  stipulation  fixing  the  fees  of  the  referee  and  pro- 
viding that  they  should  be  taxed  as  a  cost  against  the  estate  in  the  first 
Instance  was  not  such  a  plain  agreement  by  the  referee  to  look  to  the  es- 
tate for  compensation  as  prevented  a  recovery  against  the  executor;  It 
appearing  that  there  was  no  money  in  the  estate  from  which  the  referee 
could  be  paid,  and  no  assets  within  the  state  or  within  the  Jurisdiction  of 
its  courts,  though  there  was  suifieient  money  in  the  hands  of  the  ancillary 
administrator  in  another  state  to  pay  the  referee. 

[Ed.  Note. — For  other  cases,  see  Executors  and  Administrators,  Cent. 
Dig.  |§  2004,  2005,  2178-2191 ;    Dec  Dig.  <8=>507.1 

5.  ESXECrUTOBS  AND   ADMINISTBATOBS  ^S»518 — LlABILITT   ON   CONTBACTB — PBIV- 

ITY  OF   CONTEACT. 

There  was  no  privity  of  contract,  Justifying  a  recovery  against  an  ancil- 
lary administrator  in  another  state  by  a  person  contracting  with  an  ex- 
ecutor. 

[Ed.  Note. — For  other  cases,  see  Executors  and  Administrators,  Cent. 
Dig.  i§  2299-2300;    Dec.  Dig.  <S=»51&1 

Action  by  John  T.  Dwane  against  Gordon  D.  Miller  and  another. 
A  verdict  was  directed  for  plaintiff,  and  defendants  move  for  a  new 
trial.    Motion  denied. 

Hill,  Lockwood,  Redfield  &  Lydon,  of  New  York  City  (Richard  P. 
Lydon,  of  New  York  City,  of  counsel),  for  plaintiff. 

Worran  &  Wielar  (Abraham  Wielar,  of  New  York  City,  of  coun- 
sel), for  defendants. 

FINELITE,  J.  This  action  came  on  for  trial  before  the  court  and 
a  jury.  The  plaintiff  offered  in  evidence  documentary  proof  as  well 
as  the  evidence  by  the  plaintiff's  assignor.  He  also  offered  in  evidence 
certain  stipulations,  which  were  acquiesced  in  by  the  defendants.  Both 
sides  then  rested.  The  plaintiff  and  defendant  each  moved  for  a  di- 
rection. The  court  then  directed  a  verdict  in  plaintiff's  favor  for  the 
amount  claimed,  with  interest.  The  defendants  then  moved  for  a  new 
trial.     It  appears  from  the  facts  that  the  action  was  brought  by  the 
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plaintiff,  as  assignee,  to  recover  the  sum  of  $420  referee's  fees  and  also 
the  sum  of  $155  stenographer's  fees  on  two  separate  and  distinct  causes 
of  action  as  alleged  in  the  complaint. 

It  appears,  further,  that  heretofore,  and  on  the  16th  day  of  Feb- 
ruary, 1912,  by  an  order  made  in  the  Surrogate's  Court  of  this  county 
in  a  proceeding  then  pending  in  said  Surrogate's  Court  entitled  In  the 
Matter  of  the  Judicial  Settlement  of  the  Account  of  Gordon  D.  Miller, 
as  Executor,  etc.,  of  Alexander  Miller,  Deceased,  that  the  plaintiff's 
assignor,  a  member  of  the  bar,  was  duly  appointed  referee  to  hear  and 
determine  all  the  questions  arising  out  of  said  account  and  the  objec- 
tions thereto.  The  defendant  Gordon  D.  Miller  was  the  executor 
whose  account  was  involved  in  the  Surrogate's  Court  proceeding,  and 
the  defendant  Mary  Ella  ]Miller  had  filed  objections 'to  that  account. 
At  the  first  hearing  before  the  referee,  the  defendants  appeared  before 
said  referee  by  counsel  and  entered  into  the  following  stipulation  as  to 
the  fees  of  the  referee,  which  stipulation  was  marked  in  evidence  on  the 
trial  hereof  and  which  reads  as  follows : 

"It  Is  stipulated  by  and  between  the  respective  parties  that  the  referee's 
fees  as  fixed  by  statute  be  waived,  and  that  he  charge  at  the  rate  of  $10 
per  hour  or  for  such  fraction  over  an  hour  whUe  engaged  In  the  business 
of  the  reference,  and  $10  for  each  adjournment  where  less  than  twenty-four 
hours*  notice  is  given,  the  same  to  he  taxed  a%  a  cost  against  the  estate  in  the 
first  instance." 

A  further  stipulation  was  entered  into  in  reference  to  the  stenog- 
rapher's fees,  which  stipulation  was  marked  in  evidence  and  which 
reads  as  follows : 

"It  is  stipulated  that  Paul  Jones  be  appointed  as  stenographer  to  report  the 
proceedings,  and  the  stenographer  shall  furnish  two  copies  of  the  minutes,  at 
the  rate  of  SO  cents  per  folio  for  two  copies,  and  $5  per  diem  in  case  the  tes- 
timony taken  at  any  one  hearing  does  not,  at  the  folio  rate,,  aggregate  $5, 
and  in  case  two  hours*  notice  of  adjournment  be  not  given.*' 

The  reference  was  thereafter  had,  a  report  was  made  by  said  referee 
and  filed  in  the  office  of  the  Surrogate's  Court,  and  by  said  report  it 
showed  that  there  was  a  deficit  of  upwards  of  $109,000,  and  it  further 
appeared  by  the  report  that  there  was  a  balance  in  the  sum  of  $90.04 
as  a  surcharge,  but  which  did  not  represent  actual  moneys  in  the  ex- 
ecutor's hands.  Said  report  was  marked  in  evidence  as  an  exhibit.  It 
further  appeared  on  the  trial  hereof  that  on  July  10,  1914,  the  amount 
of  the  referee's  fees  and  the  stenographer's  fees  were  duly  taxed  by 
the  Surrogate's  Court,  and  an  order  was  entered  on  said  taxation  on 
said  date,  on  notice  to  the  defendants. 

The  evidence  further  shows  that  an  ancillary  administrator  of  the 
Miller  estate  was  appointed  in  the  state  of  New  Jersey,  and  that  he 
had  in  his  hands  enough  moneys  to  pay  the  plaintiff's  claim,  and  that 
in  the  month  of  August,  1913,  a  demand  was  made  on  the  ancillary 
administrator  for  the  payment  of  said  referee's  and  stenographer's 
fees,  but  that  said  administrator  refused  to  pay  the  same.  The  de- 
fendants contend,  and  Gordon  D.  Miller,  one  of  the  defendants  here 
claims,  that  the  estate,  of  which  he  was  the  executor,  is  solely  liable 
therefor.  It  appears  that  an  action  to  recover  the  claims  herein  had 
been  brought  in  the  Municipal  Court  of  the  City  of  New  York,  through 
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a  different  assignee,  which  resulted  in  a  verdict  in  favor  of  the  plain- 
tiff. Upon  appeal  therefrom  to  the  Appellate  Term  of  the  Supreme 
Court  the  judgment  was  reversed,  the  said  appellate  court  holding 
(by  the  syllabus  of  said  case  to  the  effect)  that : 

''Where  the  parties  to  a  reference  at  the  first  hearing  by  stipulation  waived 
the  referee's  fees  as  fixed  by  statute,  and  agreed  that  be  should  charge  a 
specified  rate  for  his  services,  *the  same  to  be  taxed  as  a  cost  against  the  es- 
tate in  the  first  Instance,'  the  referee  could  not  recover  against  the  parties  in- 
dividually uiK)n  the  stipulation  until  the  costs  had  been  taxed  by  the  surro- 
gate." 

And  holding  further: 

•*In  this  case*  that  apparently  the  conditions  of  the  contract  had  not  yet 
been  complied  with,  and  therefore  the  plaintiff  has  failed  to  make  out  a 
cause  of  action." 

See  Albert  V.  Miller,  85  Misc.  Rep.  16,  147  N.  Y.  Supp.  50. 

After  said  judgment  was  reversed,  acting  upon  the  suggestion  point- 
ed out  in  said  opinion,  the  referee  immediately  proceeded  to  procure 
an  order  of  the  Surrogate's  Court  taxing  the  fees,  which  order  was 
marked  in  evidence  on  the  trial  thereof.  The  action  was  thereupon 
brought  de  novo  through  the  present  assignee  as  plaintiff  herein  against 
the  same  defendants. 

[1]'  As  an  elementary  principle  of  law  executors  and  administrators 
are  personally  liable  upon  their  contract,  and  a  guardian  cannot  enforce 
such  contracts  against  the  estate.  In  Schmittler  v.  Simon,  101  N.  Y. 
554,  at  page  557,  5  N.  E.  452,  at  page  453  (54  Am.  Rep.  7Z7),  Ruger, 
C.  J.,  laid  down  the  following  rule  of  law : 

"Neither  executors  nor  administrators  have  power  to  bind  the  estate  rep- 
resented by  them  through  an  executory  contract,  having  for  its  object  the 
creation  of  a  new  liability,  not  founded  upon  the  contract  or  obligation  of  the 
testator  intestate.  They  take  the  personal  property  as  owners  and  have  no 
principal  behind  them  for  whom  they  can  contract  The  title  vesta  In  them  for 
the  purposes  of  administration,  and  they  must  account  as  owners  to  the  per- 
sons ultimately  entitled  to  distribution.  In  actions  upon  contracts  made  by 
them,  however  they  may  describe  themselves  therein,  they  are  personally 
liable,  and  in  actions  thereon  the  Judgment  must  be  de  bonis  proprlis.  Not 
so,  however,  upon  contracts  made  by  the  testator  or  intestate;  in  such  case 
the  Judgment  is  always  de  bonis  testatorls." 

See  Gillet  V.  Hutchinson,  24  Wend.  184;  Ferrin  v.  Myrick,  41  N.  Y. 
315;  Austin  v.  Munro,  47  N,  Y.  360,  366;  Parker  v.  Day,  155  N.  Y. 
383-387,  49  N.  E.  1046. 

In  Schutz  V.  Morette,  146  N.  Y.  137-140,  40  N.  E.  780,  adhering 
to  the  rule  of  law  wherein  executors  or  administrators  are  personally 
liable  upon  their  contracts,  Andrews,  C.  J.,  says : 

'*In  this  case  the  authorities  establish  that  an  executor  or  administrator 
may  state  an  account  of  dealings  of  the  testator  or  Intestate,  and  that  an  ac- 
tion or  an  Insimul  computassent  may  be  maintained  against  him  in  his  repre- 
sentative capacity  to  recover  a  claim  ascertained  and  adjudged  on  such  ac- 
counting. Citing  Segar  v.  Atkinson,  1  H.  B.  L.  103;  Ashby  v.  Ashby,  7  B. 
&  C.  Rep.  444.  When  the  account  relates  to  transactions  between  the  exeaitor 
or  administrator  and  another  party,  upon  claims  not  existing  at  the  death  of 
the  decedent,  although  they  grow  out  of  matters  connected  with  administra- 
tion, the  action  lies  only  against  the  executor  or  administrator  personally." 
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In  the  one  case  the  judgment  is  de  bonis  testatoris,  and  in  the  other 
de  bonis  propriis.  Re)molds  v.  Reynolds,  3  Wend.  244;  Gillet  v. 
Hutchinson,  Adm'rs,  24  Wend.  184;  O'Brien  v.  Jackson,  167  N.  Y.  31, 
60  N.  E.  238. 

An  executor  or  administrator  can  only  exempt  themselves  from  per- 
sonal liability  in  contracting  a  debt  for  the  benefit  of  an  estate  by  an 
express  agreement  by  the  creditor  to  look  to  the  estate  alone  for  pay- 
ment, and  not  to  the  executor  personally.  It  must  be  an  express  con- 
tract by  the  creditor  before  it  can  have  this  effect,  and  especially  where 
an  executor  enters  into  an  obligation  for  the  benefit  of  the  estate 
which  is  not  contracted  for  the  decedent  the  law  has  not  in  any  man- 
ner changed  from  his  personal  liability  to  a  liability  in  his  representa- 
tive capacity,  and  this  has  been  held  in  Poland  v.  Dayton,  40  Hun,  563. 
which  was  an  action  brought  to  recover  the  value  of  services  stated 
to  have  been  rendered  by  the  plaintiff  for  the  defendant,  who  was  the 
administrator  of  the  estate  of  his  deceased  son,  and  in  that  case  it 
was  held  that,  if  he  had  become  liable  at  all,  it  was  as  administrator  of 
the  estate,  and  the  court  directed  the  jury  that  if  it  was  the  intention 
of  the  plaintiff  to  look  to  Mr.  Dayton,  as  administrator,  for  his  com- 
pensation, then  he  could  not  recover  against  him  individually.  This 
was  considered  by  the  court  upon  a  motion  for  a  new  trial,  and  it 
was  held  and  decided  to  have  been  a  misdirection  as  to  the  law,  and  for 
that  reason  the  verdict  in  favor  of  the  defendant  was  set  aside. 

In  this  view  of  the  law  the  court  was  quite  clearly  correct,  for  a 
mere  intention  on  the  part  of  the  plaintiff  to  look  to  the  administrator 
for  his  compensation  would  not  prevent  him  from  recovering  a  verdict 
against  the  defendant  personally  if  the  services  were  rendered  for 
him,  without  an  agreement  that  they  should  be  paid  for  out  of  the  es- 
tate. A  point  similar  to  this  was  considered  in  Austin  v.  Munroe,  47 
N.  Y.  360,  but  it  was  not  probably  intended  to  overrule  the  preceding 
case  of  Chouteau  v.  Suydam,  21  N.  Y.  179.  It  was  also  practically 
followed  in  New  v.  Nicoll,  73  N.  Y.  127,  29  Am.  Rep.  111. 

[2,  3]  These  cases,  considered  together,  required  that  the  law  shall 
be  held  to  be  that  the  administrator  himself  will  be  personally  liable 
for  the  value  of  services  rendered  at  his  instance  for  the  benefit  of  the 
estate  where  there  is  no  agreement  on  the  part  of  the  creditor  to  look 
or  confiine  his  claim  for  compensation  to  the  estate  itself,  or  the  defend- 
er in  his  official  capacity.  Where  services  are  rendered  under  such  em- 
ployment or  agreement,  then  the  party  rendering  them  will  not  be  at 
liberty  afterwards  to  resort  to  the  personal  representative  individually, 
but  he  will  be  confined  to  the  rights  or  remedies  existing  for  the  en- 
forcement of  the  agreement  as  it  has  been  made  by  him.  And  if  by 
agreement  he  has  confined  himself  to  the  estate  as  his  debtor,  or  the 
personal  representative  administering  it,  he  will  not  be  permitted  to 
maintain  an  action  for  the  recovery  of  his  demand  against  the  personal 
representative  of  himself  individually.  To  produce  this  result  the 
agreement  of  the  plaintiff  may  be  established  as  other  agreements  are 
allowed  to  be  proved  in  courts  of  justice.  That  may  be  done  by  the 
language  used  on  the  occasion  when  the  agreement  is  alleged  to  have 
been  made,  or  by  circumstances  disclosing  the  nature  and  effect  of  the 
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same.  Whether  the  plaintiflf  can  maintain  the  action  himself,  therefore, 
bears  upon  what  the  contract  shall  appear  to  have  been  under  for 
which  the  services  were  rendered.  A  mere  intention  to  look  to  the 
estate  of  the  defendant  as  administrator  is  not  sufficient  to  exclude  his 
individual  liability,  but  an  agreement  on  the  part  of  the  plaintiff,  either 
express  or  to  be  inferred  from  circumstances,  to  look  to  the  estate  or 
to  the  administrator  as  such  for  his  compensation  will  prevent  him 
maintaining  his  action  to  recover  against  him  individually. 

As  the  case  was  submitted  to  the  jury  the  charge  was  too  favorable 
to  the  defendants,  and  the  order  was  right  setting  aside  the  verdict  and 
directing  another  trial  of  the  action.  So,  to  the  same  effect,  Martin 
V.  Piatt,  51  Hun,  429,  4  N.  Y.  Supp.  359.  These  cases  illustrate  the 
rale  that  the  individual  liability  exists  against  an  executor  or  admin- 
istrator in  his  individual  capacity  under  his  contract  with  a  creditor, 
unless,  in  plain  language,  in  such  contract,  it  is  expressed  that  the  cred- 
itor agrees  to  seek  his  remedy  to  recover  the  indebtedness  due  him 
from  the  estate  and  not  against  the  parties  in  their  representative  ca- 
pacity.   As  was  said  in  Poland  v.  Dayton,  supra : 

"It  seems  to  be  estabUshed,  therefore,  that  where  there  is  no  agreement  on 
the  part  of  the  creditor  to  look  or  to  confine  his  claim  for  compensaticm  to  the 
estate  itself  or  to  the  defendant  In  his  official  capacity,  the  executor  wUl  be 
held  personaUy  responsible."    11  Am.  &  Eng.  Ency.  of  Law  (2d  Ed.)  034. 

The  same  principle  was-  held  in  Brackett  v.  Ostrander,  126  App. 
Div.  529,  110  N.  Y.  Supp.  779,  wherein  the  plaintiff,  an  attorney,  su- 
ing executors  individually,  was  held  not  entitled  to  recover  because  he 
had  agreed  that  he  would  ''make  no  further  personal  claim  against  said 
executors,  for  said  services,  making  any  further  claim  only  against  the 
said  estate  or  said  persons  as  executors."  See,  to  the  same  effect,  Bot- 
tome  V.  Neeley,  124  App.  Div.  600,  109  N.  Y.  Supp.  120,  holding  that 
the  referee  could  recover  only  from  the  estate  because  he  had  expressly 
agreed  that  his  fees  should  be  paid  out  of  the  estate  on  the  taking  up  the 
referee's  report. 

So,  therefore,  the  rule  laid  down  in  Poland  v.  Dajrton,  supra,  is  still 
the  law  covering  actions  of  this  description.  When  this  case  at  bar 
was  before  the  Appellate  Term,  as  hereinabove  stated,  the  said  court 
refused  to  go  any  further  than  to  hold  that  the  stipulation  entered  into 
by  the  defendants  herein  meant  that  the  referee  "agreed  that  he  would 
not  look  to  the  parties  individually  until  the  costs  had  been  taxed  by  the 
surrogate."  And  as  the  amount  of  the  referee's  fees  had  not  then  been 
taxed  by  the  surrogate,  there  was  nothing  for  the  court  to  do  but  to 
dismiss  the  complaint,  and  which  was  correctly  done.  But  on  the  pres- 
ent trial  it  was  shown  that  the  fees  have  now  been  taxed  by  the  Sur- 
rogate's Court  and  that  the  condition  of  the  defendants'  individual  lia- 
bility, as  pointed  out  by  the  Appellate  Term,  has  now  been  performed. 
And  if  the  fees  were  taxed  in  the  Surrogate's  Court  in  the  first  in- 
stance, before  the  first  trial  of  this  case  was  had  in  the  Municipal  Court,, 
and  if  the  plaintiff  had  then  succeeded  in  obtaining  the  judgment,  the 
Appellate  Term  on  appeal  from  said  judgment  would  not  necessarily 
be  obliged  to  hold  that  the  stipulation  did  not  constitute  an  agreement 
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by  th«e  referee  to  look  only  to  the  estate  for  his  fees,  and  the  court 
would  have  never  used  the  language : 

''That  tbe  referee  agreed  that  he  would  not  look  to  the  parties  IndiTidualiy 
until  the  cost  had  been  taxed  by  the  surrogate,  and  that  the  contract  had  noC 
yet  been  complied  with.  By  so  doing,  the  court  would  be  obliged  to  entirely 
reject  the  words  *in  the  first  instance.' " 

[4]  Now,  coming  to  the  question  as  to  the  liability  of  the  estate  for 
the  referee's  fees :  By  the  stipulation  it  was  intended  that  the  referee 
should  be  compensated,  and  that  in  making  the  stipulation  they  were 
providing  the  means  whereby  that  end  might  be  accomplished,  and  in 
construing  this  agreement  it  warrants  the  court  in  finding  the  intention 
that  the  court  should  look  only  to  a  fund  which,  to  the  knowledge  of 
the  parties,  does  not  exist ;  the  language  of  the  agreement  should  be  so 
absolutely  clear  as  to  have  no  other  meaning. 

From  the  facts  which  were  divulged  upon  the  trial  it  is  apparent  that 
there  was  no  money. in  the  estate  out  of  which  the  referee  or  the  ste- 
nographer could  be  paid  for  services  rendered.  And  what  could  be 
gained  by  dismissal  of  the  complaint  herein,  leaving  the  plaintiff  to  his 
remedy  to  obtain  his  fees  out  of  the  estate,  would  be  absurd  in  itself, 
as  nothing  could  be  gained  therefrom.  This  is  an  unnecessarily  idle 
ceremony,  and  nothing  could  be  gained  therefrom.  From  the  exhibits 
offered  in  evidence  it  is  shown  that  there  are  no  assets  in  this  state 
or  within  the  jurisdiction  of  its  courts.  The  account  of  the  defendant 
as  executor  shows  a  large  deficit.  The  referee's  report  in  evidence 
showed  a  balance  of  $90.04,  which  was  a  surcharge,  and  did  not  repre- 
sent any  actual  amount  in  the  executor's  hands.  The  executor  was  re- 
moved, as  appears  from  the  answer,  and,  as  far  as  it  appears  on  the 
trial  hereof,  his  successor  has  not  been  as  yet  appointed.  So  therefore 
there  is  no  one  to  sue  and  nothing  to  recover  from  said  estate. 

[5]  It  is  true  that  the  plaintiff  concedes  that  the  ancillary  adminis- 
trator in  New  Jersey  has  sufficient  moneys  in  his  hands.  The  evidence 
shows  that  a  demand  was  made  upon  him  to  pay  the  plaintiff's  claim, 
but  such  demand  was  refused.  Nor  is  he  compelled  to  go  into  a  for- 
eign tribunal,  whose  courts  may  have  jurisdiction  of  the  subject-matter 
involved  herein,  for  the  purpose  of  collecting  his  claim.  No  claim 
exists  against  the  foreign  administrator,  and  between  the  plaintiff  and 
that  official  there  is  no  privity  of  contract  whatever,  and  if  suit  was 
brought  the  plaintiff  could  not  succeed  and  would  be  nonsuited  upon 
the  last  ground  mentioned,  to  wit,  no  privity  of  contract. 

The  court  has  carefully  reviewed  the  authorities  cited  by  the  defend- 
ant herein,  but  fails  to  find  any  cases  cited  differing  from  the  law  as 
stated  in  the  authorities  heretofore  cited  herein.  The  verdict  as  di- 
rected in  favor  of  the  plaintiff  under  the  authorities  hereinbefore 
quoted  was  correct,  and  the  motion  for  a  new  trial  must  therefore  be 
denied. 

Settle  order  on  one  day's  notice. 
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(89  Misc.  Rep.  345) 

In  re  ROBBINS'  ESTATE. 

(Sunrograte's  Court,  New  York  County.    February  2,  1915.) 

1.  £XECT7T0RS    AND    AdMINISTBATQBS    ^=»506 — SETTLEMENT    OF    ACCOUNT— EVI- 

OBNCE^— Assignment  to  Executrices. 

In  proceedings  to  settle  the  account  of  executrices,  an  assignment  tc 
the  exeai trices  of  all  interest  In  the  testator's  estate,  executed  by  the 
executrix  and  legatee  under  the  will  of  the  brother,  who  had  been  heir 
at  law  of  the  testator,  was  improperly  excluded  from  evidence,  since  the 
rights  of  the  contestants,  the  present  next  of  kin,  were  determined  by 
construction  of  the  testator's  will,  as  modified  by  such  assignment. 

[Ed.  Note. — For  other  cases,  see  Executors  and  Administrators,  Cent. 
Dig.  |§  2160-2177;   Dec.  Dig.  «&=>506.] 

2.  Wills  €=»614 — Constbtjction— Bequest  of  Life  Estate. 

Testator's  will  provided:  ''Fourth.  All  the  rest,  residue,  and  remain- 
der of  my  estate  I  place  in  trust  for  my  brother  during  his  lifetime. 
Fifth.  In  case  that  I  shall  die  leaving  no  issue  living  and  my  brother  shall 
have  deceased  also,  I  give,  devise  and  bequeath  all  the  property  and  es- 
tate in  trust  for  my  brother  to  I.,  E.,  and  C."  Held  that  such  clauses  of 
the  will  vested  a  life  estate  in  the  brother,  with  remainder  to  I.,  £.,  and 
C. ;  the  only  effect  of  the  words  "and  my  brother  shall  have  deceased 
also"  being  to  emphasize  that  the  bequest  in  the  fifth  paragraph  was  a 
remainder  interest 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent.  Dig.  §§  1893-1416;  Dec. 
Dig.  «=»614.] 

3.  Wills  ^==^455 — Constbuction—Transposition  or  Words  and  Phrases. 

Where  the  language  of  a  will  is  inexact  or  ambiguous,  courts  may 
trausix)se  or  insert  words  or  phrases,  or  leave  out  or  insert  provisions,, 
in  order  to  effectuate  an  intention  that  may  be  gathered  from  the  whole 
text  with  reasonable  certainty. 

lEd.  Note.— For  other  cases,  see  Wills,  Cent  Dig.  §§  972,  973,  976; 
Dec.  Dig.  «s>455.] 

4.  Descent  and  Distribution  ^=:>72 — ^Release  of  Remaindeb  Intebest  in 

Residuaby  Estate — ''Heleabe." 

A  widow  of  testator's  brother,  legatee  of  a  life  estate,  executed  to  tes- 
tator's executrices  the  following  release:  "I,  E.  R.,  in  consideration,  etc., 
do  hereby,  for  myself,  heirs,  executors,  administrators  and  assigns,  re- 
mise, release  and  forever  discharge  the  estate  of  the  [testator]  and  the 
said  executrices,  their  successors,  heirs,  executors  and  administrators, 
from  all  claims  and  demands,  if  any,  I  have  i>ersonally  and  as  executrix 
and  legatee  under  the  will  of  M.  R.  [testator's  brother]  against  said  es- 
tate of  [testator]  and  said  executrices."  In  proceedings  for  the  settle- 
ment of  the  executrices'  account,  testator's  next  of  kin,  after  death  of  his 
brother,  contesting,  urged  that  the  brother  had  taken  an  undevised  re- 
mainder interest  in  the  residuary  estate  as  next  of  kin,  so  that,  when 
his  widow  released  that  interest  to  the  executrices,  the  contestants  then 
took  by  operation  of  law.  Held,  that  the  ^'release,"  such  instrument  hav- 
ing no  meaning  other  than  that  of  waiver,  surrender,  or  relinquishment, 
and  not  being  efficacious  to  pass  a  right  of  action,  did  not  transfer  or 
assign  the  brother's  distributive  share  to  the  executrices  to  pass  to  the 
contestants. 

[Ed.  Note. — For  other  cases,  see  Descent  and  Distribution,  Cent  Dig. 
§§  221,  222 ;    Dec.  Dig.  <g=>72. 

For  other  definitions,  see  Words  and  Phrases,  First  and  Second  Series, 
Release.] 


^=:»For  other  cases  see  same  topic  A  KEY-NUMBER  in  all  Key-Numbered  Digests  &  Indexes 
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5.  Descent  and  Distbibution  ^=:»72 — Release  of  Remainder  Intebrst  i:^ 

Residuary  Estate— Release  as  Assionicent. 

Held  that,  even  construed  as  an  assignment,  such  release  was  not 
hroad  enough  to  pass  the  brother's  dlstrlbutlTe  share,  since  a  release  ef- 
fective to  transfer  an  interest  under  a  will  may  not  be  efficient  to  trans- 
fer an  interest  as  next  of  kin.  ^ 

[Ed.  Note. — Por  other  cases,  see  Descent  and  Distribution,  Cent.  Dig. 
{§  221,  222;   Dec.  Di«.  <&==>72.] 

6.  Wills  <8=»509— Next  of  Kin— Descent  and  Distribution. 

Those  only  are  next  of  kin  who  are  such  at  time  of  death  of  testator. 
[Ed.  Note.— For  other  cases,  see  Wills,  Cent.  Dig.  IS  1103-1105 ;    Dec. 
Dig.  €=»509.] 

7.  Descent  and  Distribution  <g=>l — Statute. 

The  statute. of  descent  and  distribution  operates  but  once  on  a  death. 
[Ed.  Note. — For  other  cases,  see  Descent  and  Distribution,  Cent  Dig.  §§ 
1-6 ;  Dec.  Dig.  <S=»1.] 

8.  Descent  and  Distribution'  <g=>72— Release  of  Rights  by  Next  of  Kin. 

Where  there  is  no  will,  the  release  of  right  and  Interest  by  the  next 
of  kin,  in  order  to  devolve  the  share  released  on  another,  must  operate 
as  an  assignment,  because  the  law  does  not  construe  a  release  as  an  as- 
signment 

[Bid.  Note. — For  other  cases,  see  Descent  and  Distribution,  Cent.  Dig, 
K  221,  222 ;   Dec.  Dig.  <S=^72.] 

Proceeding  on  the  petition  of  Caira  Robbins  and  Eliza  Parker  Rob- 
bins,  executrices  of  Winfield  Robbins,  deceased,  for  judicial  settle- 
ment of  their  account  on  exceptions  to  referee's  report.  Report  over- 
ruled, and  account  settled,  allowed,  and  adjusted  as  filed. 

Elbridge  G.  Duvall,  of  New  York  City  (Charles  H.  Beckett,  of  New 
York  City,  of  counsel),  for  executrices. 

Daniel  J.  Mooney,  of  New  York  City  (John  B.  Stanchfield  and  Wil- 
liam M.  Parke,  both  of  New  York  City,  of  counsel),  for  administra- 
tor. 

FOWLER,  S.  The  matter  comes  on  upon  exceptions  to  the  report 
of  a  referee  appointed  to  hear  and  determine  all  questions  arising  upon 
the  judicial  settlement  of  the  account  of  Caira  Robbins  and  Eliza  Park^ 
er  Robbins,  executrices  of  Winfield  Robbins,  deceased. 

Upon  the  judicial  settlement  of  such  accounting  of  the  executrices 
under  the  last  will  and  testament  of  Winfield  Robbins,  deceased,  the 
special  guardian  of  an  incompetent  and  the  ancillary  administrator  of 
the  goods  and  chattels  which  were  of  Edwin  Robbins  appear  and  inter- 
pose objections.  These  objections  are  serious  in  their  consequences, 
and,  as  they  have  been  sustained  by  the  learned  referee,  result  in  sur- 
charging the  account  of  the  executrices  with  the  large  simi  of  $274,- 
230.51.  This  surcharge  is  composed  of  one  item  for  an  alleged  over- 
payment for  transfer  taxes  made  to  the  states  having  jurisdiction  over 
the  decedent's  property;  another  item  represents  loss  on  the  sale  of 
securities,  which  are  claimed  to  have  been  sold  at  an  inadequate  price ; 
another  item  consists  of  an  alleged  overpayment  for  legal  services ;  but 
the  most  important  item  is  for  $229,103.67,  which  it  is  held  by  the  ref- 
eree has  been  erroneously  paid  out  by  the  accountants  for  the  erec- 

.^=:9For  oUier  cases  see  same  topic  &  KEY-NUMBER  in  all  Key-Numbered  Digests  &  Indexes 

Digitized  by  VjOOQ  iC 


Sur.  Ct)  IN  BE  bobbins'  estath  1069 

tion  of  a  town  hall  in  the  town  of  Arlington,  Mass.,  instead  of  to  the 
contestants  as  next  of  kin.  The  testator's  will  provided  for  the  erec- 
tion of  such  town  hall. 

At  the  outset  the  question  arises  for  determination  whether  or  not 
the  objectants  are  entitled  to  urge  their  objections.  The  correct  an- 
swer to  this  question  depends  upon  a  construction  of  the  will  of  the 
testator,  and  also,  under  the  claim  of  the  objectants,  upon  the  effect 
of  a  release  hereafter  mentioned.  The  will  of  the  deceased  is  as  fol- 
lows: 

"I,  Wlnfield  Robbiius,  of  the  dty  of  New  York,  in  the  state  of  New  York,  do 
make  and  declare  my  last  will  and  testament  to  be  as  follows: 

"First  I  order  and  direct  my  executrices  hereinafter  named  to  pay  all  my 
Just  debts  and  funeral  expenses,  and  in  case  of  my  death  in  a  foreign  land  to 
purchase  a  plot  in  a  Protestant  cemetery  in  which  to  place  my  remains  and 
cause  to  be  erected  over  the  same  a  monument  to  cost  about  ten  thousand 
dollars. 

"Second.  I  give  and  bequeath  legacies  as  follows:  To  Edwin  Bobbins  or 
his  wife,  ten  thousand  dollars;  to  Alvin  Bobbins,  ten  thousand  dollars;  to 
Ida  Francis  Bobbins,  thirty  thousand  dollars ;  to  Eliza  Parker  Bobbins,  thirty 
thousand  dollars;  to  Caira  Bobbins,  forty  thousand  dollars  and  my  personal 
effects  of  every  description. 

"Fourth.  I  give  and  bequeath  to  the  Bobbins  Library  in  the  town  of  Ar- 
lington, state  of  Massachusetts,  the  sum  of  twenty-five  thousand  dollars.  The 
principal  Is  to  be  kept  intact,  and  the  interest  of  said  twenty-five  thousand  dol- 
lars to  be  devoted  to  the  care,  preservation  and  increase  of  my  collection  of 
prints.  Tlie  disbursement  of  the  interest  of  the  fund  and  the  supervision  of 
my  collection  of  prints  to  be  under  the  sole  control  of  Caira  Bobbins  so  long 
as  she  may  desire. 

''Fourth.  All  the  rest,  residue  and  remainder  of  my  estate,  real  or  per- 
sonal, of  which  I  die  seized  and  possessed  or  in  any  way  or  manner  inter- 
ested in  or  entitled  to  and  wheresoever  the  same  may  be  situated,  I  place  in 
trust  for  my  brother  Milton  Bobbins  during  his  lifetime. 

"Fifth.  In  case  that  I  shall  die  leaving  no  issue  living  and  my  brother  shall 
have  deceased  also,  I  give,  devise  and  bequeath  all  the  property  and  estate  in 
trust  for  my  brother,  M^ton  Bobbins,  to  Ida  F.  Bobbins,  Eliza  P.  Bobbins  and 
Caira  Bobbins,  they  to  take  such  portion  as  they  may  deem  necessary  to  build 
a  town  hall  In  the  town  of  Arlington,  Massachusetts,  in  memory  of  Amos  Bob- 
bins, a  citizen  of  New  York,  born  in  West  Cambridge,  the  town  of  Arlington 
agreeing  to  remove  the  Alvin  Bobbins  house  from  off  the  present  park  site. 

*' Sixth.  I  hereby  nominate  and  constitute  and  appoint  my  cousins  Caira 
Bobbins  and  Eliza  Parker  Bobbins  to  serve  without  bonds,  and  the  survivor 
of  them  executrlce  of  this  my  will. 

"In  witness  whereof  I  have  hereunto  set  my  hand  and  seal  this  second  day 
of  October,  one  thousand  nine  hundred  and  seven. 

"Winfield  Bobbins.    [Seal.] 

"Signed,  sealed,  published  and  declared  by  the  testator,  Wlnfield  Bobbins,  as 
and  for  his  last  will  and  testament  in  the  presence  of  us,  who  at  his  request 
and  in  his  presence  and  the  presence  of  each  other  have  hereunto  subscribed 
our  names  as  witnesses. 

"Vincent  Loeser,    [Seal.]    320  West  108th  street.  New  York. 
"Zenas  E.  Newall,    [Seal.]    101  North  Broadway,  Yonkers,  N.  Y." 

It  will  be  incidentally  observed  that  the  testator  erred  in  the  num- 
bering of  the  paragraphs  of  his  holographic  will.  The  testator  died 
November  5,  1910.  Milton  Robbins,  mentioned  in  the  paragraph  prop- 
erly numbered  "fourth"  of  the  will  of  the  decedent,  survived  the  tes- 
tator, but  died  seven  weeks  thereafter.  Milton  Robbins  left  a  will  by 
which  all  of  his  property  was  bequeathed  to  his  wife,  Emma  Robbins, 
who  was  also  appointed  the  sole  executrix.    The  testator  left  him  sur- 
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viving  no  widow  or  children,  and  therefore  Milton  Robbins  was  the 
nearest  of  kin.  Caira  Robbins  and  Eliza  Parker  Robbins,  the  execu- 
trices,  and  Ida  F.  Robbins,  their  sister,  are  second  cousins  of  the  tes- 
tator. 

On  October  3,  1911,  the  aforementioned  Emma  Robbins  executed  a 
release,  which  has  been  given  in  evidence.    It  provides  as  follows: 

*'Know  all  men  by  these  presents,  that  I,  Emma  Robbins,  of  New  York,  N.  Y., 
In  consideration  of  $1  and  other  valuable  considerations  to  me  paid  by  Eliza 
Parker  Robbins  and  Caira  Robbins,  as  they  are  execntrlces  under  the  will  of 
Winfield  Robbins,  do  hereby,  for  myself,  my  heirs,  executors,  administrators, 
and  assigns,  remise,  release,  and  forever  discharge  the  estate  of  the  saiO 
Winfield  Robbins  and  the  said  executrices,  their  successors,  heirs,  executors, 
and  administrators,  from  all  claims  and  demands,  if  any,  I  have  personally 
and  as  executrix  and  legatee  under  the  will  of  Milton  Robbins  against  said 
estate  of  Winfield  Robbins  and  said  executrices. 

"Witness  my  hand  and  seal  this  3d  day  of  October,  1911. 

"Emma  Robbins.     [L.  S.] 
"In  the  presence  of  E.  G.  Duvall.*^ 

[  1  ]  During  the  course  of  the  proceeding  the  accountants  offered  also 
in  evidence  an  assignment,  dated  May  7,  1913,  by  which  Emma  Rob- 
bins assigns  and  sets  over  unto  the  executrices  all  her  right,  title  and 
interest  in  the  testator's  estate,  naming  the  executrices  as  individual 
grantees.  This  instrument  was  excluded  from  evidence  over  the  ex- 
ception of  the  accountants.    The  exclusion  was,  I  think,  error. 

The  rights  of  the  contestants  and  their  standing  in  this  proceeding 
are  to  be  determined  by  a  construction  of  the  portions  of  the  will  be- 
fore set  out,  as  modified  by  the  release  and  also  the  assignment,  offered 
in  evidence,  in  so  far  as  it  is  properly  to  be  considered. 

[2]  The  claim  of  the  contestants  is  briefly  this:  That  under  para- 
graph fifth  of  Winfield  Robbins'  will,  the  residuary  bequest  did  not  vest 
in  the  legatees  therein  named  upon  the  death  of  Milton  Robbins,  be- 
cause Milton  Robbins  did  not  predecease  the  testator,  and,  further,  that 
as  Milton  Robbins  took  a  remainder  interest  as  next  of  kin  remaining 
after  the  life  estate  bequeathed  to  him,  the  release  executed  by  his  sole 
legatee  and  legal  representative  operated  to  the  benefit  of  the  contest- 
ants, who  after  said  Milton  Robbins  are  the  nearest  of  kin;  that  is^ 
their  contention  is  that  under  the  will  of  Winfield  Robbins  the  re- 
mainder interest  in  the  residuary  estate  was  not  bequeathed,  and  there- 
fore Milton  Robbins  took  the  same  as  next  of  kin,  and  thereafter  when 
his  legal  assignee  (or  testamentary  donee)  released  that  interest  by  oper- 
ation of  law  the  testator's  cousins  then  took.  Therefore,  before  such 
cousins  can  maintain  their  objections  in  this  proceeding  the  will  must 
be  construed  to  result  in  a  partial  intestacy  and  the  release  must  be 
given  the  legal  effect  of  assigning  to  the  cousins  as  next  of  kin  what 
otherwise  would  be  distributed  to  him  whom  the  law  recognizes  as  the 
next  of  kin. 

The  will  of  the  testator  is  ambiguous.  A  literal  reading  thereof 
does  not,  I  think,  express  the  testator's  real  meaning.  He  did  not  in- 
tend that  the  three  ladies  named  in  the  fifth  paragraph  of  the  will 
should  take  only  upon  the  double  contingency  of  the  testator  dying 
without  issue  and  his  brother  having  predeceased  him.  In"  the  fourth 
paragraph  of  the  will  the  testator  bequeaths  the  residuary  estate  ia 
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trust  for  the  benefit  of  his  brother  during"  his  lifetime,  and  in  the  fifth 
paragraph  he  indicates  an  intention  that  the  residuary  estate  so  be- 
queathed in  trust  should  go  to  Ida  F.  Robbins,  Eliza  P.  Robbins,  and 
Caira  Robbins.  The  words  "and  my  brother  shall  have  deceased  also" 
do  not,  I  hold,  indicate  an  intention  to  make  the  death  of  the  brother 
prior  to  the  testator  a  condition  precedent  of  the  bequest  to  the  three 
ladies  named  in  the  fifth  paragraph.  The  only  effect  that  those  words 
have  is  to  reiterate  that  the  bequest  in  the  fifth  paragraph  is  a  remain- 
der interest.  It  certainly  would  be  a  senseless  disposition  for  the  tes- 
tator to  say  in  the  fourth  paragraph  of  his  will  that  he  gives  Milton 
Robbins  a  life  interest  and  then  in  the  fifth  paragraph  to  provide  that 
the  property  which  liad  been  so  given  in  trust  for  Milton  Robbins 
should  go  to  some  one  else,  only  if  Milton  Robbins  did  not  survive  the 
testator ;  upon  that  other  contingency  no  trust  estate  would  come  into 
existence,  and  the  words  **all  the  property  and  estate  in  trust  for  my 
brother  Milton  Robbins"  would  have  to  be  deemed  mere  surplusage. 
What  testator  really  meant  was  that,  in  case  of  his  death  without  issue, 
then  and  in  that  event  after  the  death  of  the  brother  the  estate  thereto- 
fore held  in  trust  for  the  brother  should  go  to  the  three  ladies  named. 

[3]  Where  the  language  of  wills  has  been  inexact  or  ambiguous,  the 
courts  frequently  transpose  or  insert  words  or  phrases,  or  even  leave 
out  or  insert  provisions  in  order  to  effectuate  an  intention  that  is  with 
reasonable  certainty  to  be  gathered  from  the  whole  text  of  the  instru- 
ment. Dreyer  v.  Reisman,  202  N.  Y.  476,  96  N.  E.  90,  36  L.  R.  A.  (N. 
S.)  618.    See,  also,  Phillips  v,  Davies,  92  N.  Y.  199. 

[4,  5]  It  would  therefore  seem  that  the  contestants  in  this  proceed- 
ing are  not  in  any  way  interested  in  the  distribution  of  the  decedent's 
estate.  But,  even  were  contestants'  construction  of  the  will  adopted, 
the  same  conclusion  would  follow.  The  instrument  of  release  contains 
no  words  of  assignment.  In  order  to  give  the  contestants  any  interest 
in  the  estate,  that  instrument  must  be  construed  to  have  the  effect  (as- 
suming that  there  was  a  partial  intestacy)  of  transferring  and  assign- 
ing the  distributive  share  of  Milton  Robbins  as  next  of  kin  to  collat- 
erals next  further  removed  from  the  testator.  In  Amherst  College  v. 
Ritch,  151  N.  Y.  282,  338,  45  N.  E.  876,  892  (37  L.  R.  A.  305),  the 
Court  of  Appeals  pointed  out  the  distinction  between  an  instrument 
of  release  and  an  assignment  and  said  that,  where  the  word  "release"  is 
used  in  connection  with  "claims,"  it  never  has  any  other  meaning  than 
that  of  waiver,  surrender,  or  relinquishment,  and  that  no  right  of  ac- 
tion could  pass  by  a  release  of  that  nature.  The  release  by  its  terms 
does  not  purport  to  release  any  claim  which  the  releasor  has  as  next 
of  kin.  Even  if  it  be  construed  as  an  assignment,  it  is  not  broad 
enough  to  transfer  a  distributive  share  as  next  of  kin.  There  is  a  broad 
distinction  between  the  interest  which  a  party  has  under  a  will  and 
that  which  he  has  as  next  of  kin,  and  a  release  effective  for  one  pur- 
pose would  not  be  sufficient  for  the  other.  For  example,  in  Matter 
of  Estate  of  Andrews,  104  App.  Div.  622,  93  N.  Y.  Supp.  &40,  the 
Appellate  Division  for  the  First  Department  held  that  a  release  of  an 
interest  by  way  of  legacy  did  not  estop  the  legatee  from  asserting  a 
claim  as  next  of  kin. 
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In  order  to  sustain  the  contention  of  the  contiestants,  the  construction 
of  the  instrument  as  a  release  would  not  be  sufficient.  The  mere  re- 
lease to  the  executrices  of  the  claim  of  Emmsf  Robbins  would  not  per 
se  transfer  that  portion  of  the  estate  as  to  which  there  is  an  intestacy 
to  the  contestants.  The  cousins  are  not  next  of  kin.  The  failure  of 
the  testator  to  dispose  of  his  entire  estate  would  give  such  portion  not 
disposed  of  to  the  next  of  kin  and  only  to  those  who  are  such  at  the 
time  of  the  death  of  the  testator. 

[8]  It  is  well  settled  that  those  only  are  next  of  kin  who  are  such 
at  the  date  of  the  death  of  the  testator.  Clark  v.  Cammann,  160  N.  Y. 
315,  54  N.  E.  709;  Doane  v.  Mercantile  Trust  Co.,  160  N.  Y.  494,  55 
N.  E.  296;  Simonson  v.  Waller,  9  App.  Div.  503,  41  N.  Y.  Supp.  662. 
And  this  is  so,  even  if  the  tenant  for  life  under  the  will  is  the  sole  next 
of  kin.  The  release  executed  by  the  brother's  representative  and  sole 
legatee  did  not  exclude  him  from  being  thfe  next  of  kin,  and  could  not 
make  the  cousins  stand  in  that  relation. 

[7]  The  statute  operated  once  and  could  not  be  invoked  a  second 
time.  In  short,  the  only  manner  in  which  the  representative  of  the 
brother  could  dispose  of  his  distributive  share  would  be  by  an  assign- 
ment, and,  as  above  stated,  the  release  should  not  be  deemed  an  as- 
signment. 

The  distinction  between  a  release  by  a  legatee,  under  a  will,  and  a 
release  by  one  of  the  next  of  kin,  where  there* is  no  will,  is  marked. 
Where  a  legatee  releases  the  residuary,  or  where  there  is  not  a  sufficient 
residuary  clause,  the  next  of  kin  take ;  in  the  one  case  by  virtue  of  the 
will  and  in  the  other  case  by  the  operation  of  law  through  intestacy. 

[8]  But  where  there  is  no  will  the  release  by  next  of  kin,  in  order  to 
devolve  the  share  released  upon  another,,  must  operate  as  an  assign- 
ment, because  the  law  does  not  construe  a  release  as  an  assignment. 
The  cases  of  Matter  of  Wolfe,  179  N.  Y.  599,  72  N.  E.  1152,  and  Mat- 
ter of  Cook,  187  N.  Y.  253,  79  N.  E.  991,  well  illustrate  the  distinction 
between  an  instrument  which  is  sufficient  operating  as  a  release  and 
one  which  can  be  sufficient  only  if  operating  as  an  assignment.  In  the 
report  in  Matter  of  Wolfe  in  the  Appellate  Division,  89  App.  Div.  349, 
354,  85  N.  Y.  Supp.  949,  953,  the  court  says: 

.  **It  may  weU  be  that  a  different  question  would  be  presented  by  a  transfer 
operating  under  the  laws  of  inheritance  or  descent  In  such  a  case  the  trans- 
fer is  effected  by  operation  of  law  and  calls  for  no  act  of  volition  on  the  part 
of  the  heir  or  next  of  kin." 

In  short,  the  difficulty  in  giving  the  release  the  effect  urged  by  the 
contestants  is  that  there  is  no  rule  of  law  which  enlarges  the  release 
into  an  assignment.  If  the  contestants  take  nothing  under  the  release^ 
it  is  perhaps  unimportant  to  consider  the  second  instrument  purport- 
ing to  be  an  assignment;  but  it  would  seem,  no  rights  having  inter- 
vened, that  the  second  instrument  may  be  given  effect  according  to  its 
tenor. 

The  accountants  moved  to  dismiiss  the  objections,  and  they  are  dis- 
missed, and  the  referee's  report  is  overruled.  The  account  and  sup- 
plemental account  are  settled,  allowed  and  adjusted  as  filed.  Settle 
decree  accordingly. 
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DEACON  V.  I.  W.  &  O.  HORN  CO, 

(Supreme  Court,  Appellate  Term,  First  Department    May  11,  1915.) 

1.  Sales  ^=»417 — ^Action  fob  Price — CouNTEBcu^iif  fob  Delay. 

In  an  action  for  the  agreed  price  of  certain  marble  furnished  to  de- 
fendant, evidenoe  that  it  was  not  furnished  at  the  stipulated  time,  that 
it  was  ordered  from  drawings,  and  that  plaintiff  knew  the  purpose  for 
which  it  was  to  be  used,  and  that  delay  would  result  in  damage,  and 
that  the  marble  could  not  be  purchased  elsewhere  without  further  delay, 
is  sufficient  to  suataia  a  counterclaim  for  damages  caused  by  the  delay. 

[Ed.  Note. — For  other  cases,  see  Sales,  Cent  Dig.  |  1173;  Dec.  Dig. 
<&=>417.] 

2.  Salxs  ^s»418 — ^AoTioN  roB  Pbice — CouirrKBOLAnc  fob  Delay — Judohent. 

In  an  action  for  the  agreed  price  of  marble  sold  to  defendant  and  re- 
tained by  him,  where  he  filed  a  counterclaim  for  delay  in  delivery,  it  was 
error  to  render  judgment  for  the  full  amount  of  the  counterclaim,  since 
defendant  could  recover  only  the  excess  of  the  counterclaim  over  the 
agreed  price  tor  the  marble. 

[Ed.  Note.—For  other  cases,  see  Sales,  Cent  Dig.  §(  1174-1201;  Dea 
Dig.  <»>4ia] 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  First  Dis- 
trict. 

Action  by  William  H.  Deacon  against  the  I.  W.  &  C.  Horn  Com- 
pany. Judgment  for  the  defendant  for  the  full  amount  of  his  counter- 
claim, and  plaintiff  appeals.  Judgment  modified  by  reducing  it  to  the 
excess  of  defendant's  counterclaim  over  plaintiff's  claim,  and,  as  mod- 
ified, affirmed. 

Argued  March  term,  1915,  before  LEHMAN,  HENDRICK,  and 
COHALAN,  JJ. 

Louis  H.  Porter,  of  New  York  City  (William  C.  Dodge,  of  New 
York  City,  of  counsel),  for  appellant. 

Max  Shlivek,  of  New  York  City,  for  respondent 

LEHMAN,  J.  [1]  The  plaintiff  sued  for  the  sum  of  $195,  the 
agreed  price  of  certain  marble  which  was  furnished  to  the  defendant. 
The  defendant  set  up  a  counterclaim  for  the  sum  of  $200  for  damages 
suffered  by  the  failure  of  the  plaintiff  to  furnish  the  stone  at  the  agreed 
time.  He  presented  evidence  which,  in  my  opinion,  sufficiently  shows 
that  the  marble  was  ordered  from  drawings,  and. that  the  plaintiff 
knew  the  purpose  for  which  it  would  be  used,  and  that  delay  beyond 
the  stipulated  time  would  cause  damage  to  the  defendant.  He  further 
showed  that  he  could  not  have  bought  the  marble  in  the  market  without 
suffering  further  delay.  Upon  this  proof  the  trial  justice  dismissed 
the  complaint  and  gave  the  defendant  judgment  on  his  counterclaim 
for  the  amount  of  damages  suffered  by  the  delay. 

[2]  I  thihk  that  the  evidence  is  sufficient  to  sustain  a  judgment  on 
the  counterclaim,  but  the  defendant  cannot  retain  the  marble  and  re- 
ceive damages  for  the  delay  without  paying  for  the  marble.  The  trial 
justice  should  therefore  have  given  judgment  for  the  amount  demand- 
ed by  the  complaint,  and  deducted  this  amount  from  the  judgment  on 

^s»For  other  cases  see  same  topic  A  KBY-NUMBBR  In  all  Key-Numbered  Digests  ft  Indexes 
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the  counterclaim,  giving  to  the  defendant  an  affirmative  judgment  for 
only  the  difference,  which  amounts  to  $5. 

Judgment  is  therefore  modified  by  reducing  it  to  the  sum  of  $5  dam- 
ages, with  appropriate  costs  in  the  court  below,  and,  as  modified,  af- 
firmed, without  costs  to  either  party.    All  concur. 


GALLAND  y.  KASS. 
(Supreme  Conrt,  Appellate  Term,  First  Departm^t    May  11, 191Q.) 

1.  Sales  ^=»164 — Contracts — Liability  of  Buteb. 

A  buyer  of  50  pieces  of  cotton  goods,  at  a  specified  price  per  yard, 
may  refuse  to  accept  a  larger  number  of  pieces  tendered  by  the  seller. 

[Ed.  Note.— For  other  cases,  see  Sales,  Cent  Dig.  |i  386-390;  Dec. 
Dig.  <$a5>164.] 

2.  Evidence  ^s>461 — CoNTRAcra — ^Pabol  Evidencb. 

Where  an  order  called  for  50  pieces  of  cotton  goods  withont  specifying 
the  number  of  yards  per  piece,  parol  testimony  of  the  understanding  of 
the  parties  as  to  the  niunber  of  yards  per  piece  was  admissible,  and  the 
seller  could  not  compel  an  acceptance  of  pieces  containing  a  greater  num- 
ber of  yards. 

[Ed.  Note.— For  other  cases,  see  Evidence,  Cent  Dig.  U  2129-2133; 
Dec.  Dig.  <e==>461.] 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Ninth  Dis- 
trict. 

Action  by  Nathan  Galland,  individually  and  as  surviving  partner  of 
the  firm  of  Eugene  Galland  &  Son,  against  Max  W.  Kass.  From  a 
judgment  for  plaintiff,  defendant  appeals.  Reversed,  and  new  trial 
ordered. 

Argued  March  term,  1915,  before  LEHMAN,  HENDRICK,  and 
COHALAN,  JJ. 

Mark  E.  Goldberg,  of  New  York  City,  for  appellant 

I.  H.  Kramer,  of  New  York  City,  for  respondent. 

COHALAN,  J.  [1]  Plaintiff  sued  to  recover  the  sum  of  $356  for 
failure  of  the  defendant  to  accept  certain  merchandise  pursuant  to  a 
signed  order,  dated  the  23d  day  of  April,  1914.  On  that  date  plaintiff's 
salesman  called  on  the  defendant,  and  obtained  a  written  order  for  50 
pieces  of  cotton  goods,  to  be  delivered  at  12%  cents  per  yard.  The 
number  of  yards  each  piece  was  to  contain  was  not  specified  in  the  or- 
der, nor  was  there  stated  therein  the  total  number  of  yards  to  be  de- 
livered. However,  the  defendant  testified  that  it  was  expressly  agreed 
between  him  and  the  plaintiff's  representative  that  the  pieces  should  con- 
tain the  same  number  of  yards  as  defendant,  in  prior  transactions,  had 
purchased  from  the  plaintiff.  These  pieces  contained  an  average  of  34 
yards  to  each  piece.  Defendant's  contention  is  borne  out  by  the  fact 
that  theretofore  the  defendant  purchased  20  pieces  of  goods  contain- 
ing 693  yards,  or  an  average  of  341/2  yards  to  the  piece.  Moreover, 
the  plaintiff  delivered  on  the  order  herein  five  pieces,  containing  157 
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yards,  being  an  average  of  31%  yards  per  piece,  and  the  balance  was 
to  be  held  for  the  defendant's  shipping  instructions,  and  charged  to 
him.  The  plaintiff  thereafter  tendered  81  pieces  instead'  of  45  pieces, 
which  the  defendant  refused  to  accept.  When  the  defendant  received  a 
bill  for  81  pieces  of  goods,  he  refused  to  accept  the  same,  and,  upon 
the  evidence  adduced,  we  are  of  the  opinion  that  he  was  justified  in  his 
refusal.  The  plaintiff  was  entitled  to  charge  for  45  pieces  of  ratine,, 
and  no  more. 

[2]  The  order  called  for  10  pieces  each  of  five  different  colors,  and, 
as  the  number  of  yards  each  piece  was  to  contain  was  not  specified  in 
the  order,  it  was  proper  to  introduce  oral  testimony  to  show  what  the 
understanding  was  in  that  regard  between  the  parties.  The  evidence 
of  the  defendant  is  that  the  average  agreed  upon  for  each  piece  was 
34  yards,  and  this  evidence  stands  in  the  case  uncontradicted.  The 
plaintiff,  therefore,  could  not  set  up  a  claim  for  pieces  containing  SO 
to  60  yards  each.  All  the  other  questions  of  fact  in  the  case  were  prop- 
erly resolved  in  favor  of  the  plaintiff. 

Judgment  reversed,  new  trial  ordered;  costs  to. appellant  to  abide 
the  event.    All  concur. 


COHEN  ▼.  VALLEY  STREAM  REALTY  CO. 
(Supreme  Court,  Appellate  Term,  First  Department    May  11,  1915.) 

1.  Infants  «s931 — Contracts — Disaffirmance. 

An  Infant  can  disaffirm  an  executory  contract  for  the  purchase  of  land 
which  was  made  by  the  vendor  without  knowledge  of  the  purchaser's 
infancy,  though  thereby  the  vendor  released  a  contract  for  the  purchase 
by  the  infant's  father  which  had  been  assigned  to  the  infant. 

[Ed.  Note. — For  other  cases,  see  Infants,  Cent.  Dig.  {§  41,  46,  50-63; 
Dec.  Dig.  «=»31.1 

2.  Infants  ^s^Sl — Contbacts— -Disaffirmance — Regovebt  of  Payments. 

The  infant  could  not,  on  disaffirming  that  contract,  recover  the  pay- 
ments made  on  the  former  contract  by  his  father  prior  to  the  assignment 
of  the  contract,  or  made  by  him  subsequent  to  the  assignment,  but  before 
the  making  of  the  new  contract,  though  those  paymenU  were  by  the  new 
contract  credited  on  the  purchase  price,  since  they  were  made  under  a 
contract  which  was  valid,  and  the  infant  merely  acquired  his  father's 
rights,  which  did  not  include  the  right  to  rescind  and  recover  the  pay- 
ments. 

[Ed.  Note.— For  other  cases,  see  Infants,  Cent.  Dig.  §§  41,  46,  50-63 ; 
Dea  Dig.  «ss»81.] 

Appeal  from  City  Court  of  New  York,  Trial  Term. 

Action  by  Jacques  S.  Cohen,  an  infant,  by  Samson  Cohen,  his  guard- 
ian ad  litem,  against  the  Valley  Stream  Realty  Company.  Judgment 
for  the  plaintiff,  and  defendant  appeals.  Judgment  modified  and  af- 
firmed. 

Argued  March  term,  1915,  before  LEHMAN,  HENDRICK,  and 
COHALAN,  JJ. 

Hirsh  &  Newman,  of  Brooklyn  (Benjamin  Reass,  Hugo  Hirsh,  and 
Emanuel  Newman,  all  of  Brooklyn,  of  counsel),  for  'appellant. 
Henry  H.  Spitz,  of  New  York  City,  for  respondent. 
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.  LEHMAN,  J.  The  defendant,  on  April  4,  1910,  agreed  to  sell  to 
43ne  Samson  Cohen,  certain  lots  for  which  the  said  Samson  Cohen 
agreed  to  pay  in  installments.  On  October  2,  1912,  Samson  Cohen  as- 
signed all  his  interest  in  this  contract  to  the  plaintiff,  his  son.  The  son, 
between  October  2,  1912,  and  January  4,  1913,  paid  to  the  defendant 
$211.70  upon  the  contract  assigned  to  him.  On  January  4th,  the  de- 
fendant, not  knowing  that  the  plaintiff  was  under  the  age  of  21,  made 
a  new  contract  with  him,  which  recited  the  receipt  of  all  moneys  paid 
by  the  plaintiff  and  his  father  prior  to  that  date,  and  under  that  con- 
tract the  plaintiff  agreed  to  make  the  payments  of  the  future  install- 
ments. Thereafter  the  plaintiff  paid  to  the  defendant  the  further  sum 
of  $80,  and  then  rescinded  the  contract  on  the  ground  of  infancy,  and 
brought  this  action  to  recover  all  sums  paid  for  the  property  either  by 
the  father  or  himself. 

[1]  It  seems  to  me  that  the  plaintiff  has  clearly  a  right  to  disaffirm 
the  contract,  even  though  the  defendant  by  making  this  contract  may 
have  released  the  father  from  his  obligation  undet  the  earlier  contract, 
and  it  may  be  impossible  to  restore  that  obligation  now.  The  infant 
nas  always  a  right  to  disaffirm  an  executory  contract,  and  inasmuch  as 
he  has  received  nothing  under  this  contract,  he  cannot  be  called  upon 
to  restore  anything.  The  fact  that  by  the  making  of  the  contract  the 
defendant  may  incidentally  have  sustained  some  disadvantage  is  im- 
material since  the  plaintiff  has  not  under  the  contract  received  any  ad- 
vantage. 

[2]  On  the  other  hand,  it  is  equally  clear  that  the  plaintiff,  upon  dis- 
affirming his  contract,  can  recover  only  the  consideration  which  he  has 
paid  under  the  contract.  The  trial  justice  therefore  correctly  held  that 
the  plaintiff  could  not  recover  the  amounts  paid  by  the  father  upon  the 
assigned  contract,  though  such  payments  were  thereafter  credited  upon 
the  infant's  contract.  To  permit  such  a  recovery  would  obviously  al- 
low the  plaintiff  to  obtain  an  affirmative  advantage  from  the  making 
of  the  very  contract  which  he  now  seeks  to  disaffirm.  The  trial  jus- 
tice did,  however,  permit  a  recovery  of  the  sum  of  $211.70,  paid  by  the 
plaintiff  upon  the  contract  assigned  to  him  by  his  father  before  the 
defendant  made  a  new  contract  with  the  plaintiff. 

It  seems  to  me  that  the  right  to  retain  these  payments  is  governed 
by  the  same  consideration  as  governs  the  right  to  retain  the  payments 
made  by  the  father.  They  were  not  made  under  the  contract  which 
the  plaintiff  now  disaffirms,  but  were  made  prior  thereto,  and  the  sub- 
sequent making  of  a  voidable  contract  can  give  the  plaintiff  no  right 
to  recover  prior  payments.  These  payments  were  received  under  the 
father's  contract,  and  not  under  any  claim  of  right  to  hold  the  plaintiff 
his  assignee.  The  father's  contract  was  valid,  and  no  payments  made 
under  that  contract  could  be  recovered  by  the  father.  There  was  no 
privity  of  contract  at  that  time  between  the  defendant  and  the  plain- 
tiff, and  all  rights  which  the  plaintiff  had  at  that  time  were  through  the 
father.  The  plaintiff  merely  met  the  father's  obligation,  and  if  any 
person  has  taken'  advantage  of  his  infancy  it  is  his  father,  and  it  is 
to  his  father  that  he  should  look  for  redress.    The  plaintiff  has  a  right 
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to  recover  only  these  payments  made  under  the  contract  with  him  and 
which  he  now  disaffirms. 

Judgment  should  therefore  be  reduced  to  the  sum  of  $80,  with  in- 
terest and  costs  and  As  so  reduced  affirmed  with  costs  to  the  appellant, 
such  costs  to  be  set  off  against  the  judgment.    All  concur. 


POWERS  V.  VILLAGE  OF  MBCHANICVILLB.     (No.  100-05.) 

(Supreme  Court,  Appellate  Division,  *Fh\xd  Department    May  6,  1915.) 

Appeal  and  Ebbob  ^ss>1097 — Law  of  Case — Subsequent  Appeau 

Tbe  decision  on  a  former  appeal  is  the  law  of  the  case  on  a  subse- 
quent appeal,  where  the  material  facts  proven  on  the  two  trials  are  the 
same. 

[Ed.  Note. — For  other  cases,  see  Appeal  and  Error,  Ont.  Dig.  §|  435^ 
4368,  4427;   Dea  Dig.  «=»1007.] 

Appeal  from  Trial  Term,  Saratoga  County. 

Action  by  Anna  Powers  against  the  Village  of  Mechanicville.  From 
judgment  for  plaintiff,  and  denial  of  new  trial,  defendant  appeals.  Af- 
firmed. 

Argued  before  SMITH,  P.  J.,  and  KELLOGG,  LYON,  HOW- 
ARD, and  WOODWARD,  JJ. 

J.  Lewiston  Flanagan,  Village  Atty.,  of  Mechanicville  (Robert  W. 
Fisher,  of  Mechanicville,  of  counsel),  for  appellant. 

Rockwood  &  McKelvey,  of  Saratoga  Springs  (L.  B.  McKelvey,  of 
Saratoga  Springs,  of  counsel),  for  respondent. 

WOODWARD,  J.  The  effort  to  distinguish  the  facts  in  this  case 
from  those  presented  upon  the  former  appeal  (163  App.  Div.  138,  148 
N.  Y.  Supp.  452),  while  most  ingenious,  is  not  successful.  The  munic- 
ipality is  conducting  a  water  plant ;  it  furnishes  water  to  private  con- 
sumers through  its  mains  by  means  of  subsidiary  pipes,  and  while  it 
is  shown  that  these  subsidiary  pipes  are  put  in  at  the  expense  of  the 
private  consumer,  the  municipality  yet  maintains  control  of  such  sub- 
sidiary pipes.  These  pipes  are  placed  partly  in  the  street  and  partly 
upon  the  premises  of  the  consumer,  but  in  this  instance  the  shutoff  box 
was  located  upon  one  of  the  principal  streets  and  was  clearly  main- 
tained for  the  purposes  of  the  municipality  as  a  purveyor  of  water,  and 
it  comes  squarely  within  the  principles  laid  down  on  the  former  ap- 
peal. The  law  of  the  case  being  settled  that  the  facts  justified  a  sub- 
mission to  the  jury,  and  the  factsf  warranting  the  verdict,  we  find  no 
reason  for  a  reversal  of  the  judgment  in  favor  of  the  plaintiff. 

The  judgment  and  order  appealed  from  should  be  affirmed,  with 
costs.    All  concur. 
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In  re  BUUT. 

BURT  et  aL  v.  LYNCH.    (Na  103/84.) 

(Supreme  Court,  Appellate  Divisslon,  Third  Department    May  5,  1915.) 

Habeas  Corpus  ^=399 — Infant — Persons  Bntitubd  to  Appointment. 

Where  an  infant,  whose  mother  died  when  he  was  two  years  old,  was 
shortly  thereafter  placed  by  his  father  in  an  orphan  asylum,  and  on  the 
father's  dying  request,  pursuant  to  his  written  order,  was  taken  by  the 
father's  sister,  who  was  in  well-to-do  circumstances,  to  her  home,  where 
there  were  no  children,  the  sister  was  entitled  to  his  possession  on  ap- 
plication by  his  maternal  grandfather,  who  was  also  well-to-do,  but  who, 
together  with  his  wife,  was  advanced  in  years  for  appointment  of  a 
guardian. 

[Ed.  Note. — For  other  cases,  see  Habeas  Corpus,  Cent.  Dig.  |  84;  Dec. 
Dig.  <S=>99.] 

Appeal  from  Order  of  Surrogate,  Rensselaer  County. 

Proceeding  by  William  Lynch,  for  his  appointment  as  general  giiard- 
ian  of  the  person  of  Harry  Burt,  an  infant.  From  a  decree  appointing 
Frank  F.  Peterson  the  general  guardian  of  the  person  of  the  infant, 
the  petitioner  appeals.     Affirmed. 

Argued  March  term,  1915,  before  SMITH,  P.  J.,  and  KELLOGG, 
LYON,  HOWARD,  and  WOODWARD,  JJ. 

Rockwood  &  McKelvey,  of  Saratoga  Springs  (George  H.  Stenacher, 
of  Saratoga  Springs,  of  counsel),  for  appellant. 

Young  &  Young,  of  Hudson  Falls  (W.  Chase  Young,  of  Hudson 
Falls,  of  counsel),  for  respondents. 

PER  CURIAM.  Harry  Burt,  the  person  whose  custody  we  are  now 
considering,  is  an  infant  about  five  years  of  age.  Both  of  the  parents  of 
the  infant  are  dead.  The  mother  died  when  the  infant  was  about  two 
years  old.  About  three  weeks  after  the  death  of  the  mother,  the  fa- 
ther placed  the  child  in  the  Troy  Orphan  Asylum,  where  he  remained 
until  October  6,  1914,  when  at  the  request  of  the  father  made  on  his 
deathbed,  and  pursuant  to  a  written  order  signed  by  him,  the  child 
was  taken  by  Mabel  Burt  Peterson,  a  sister  of  the  father,  to  her 
house  at  Jamestown,  N.  Y.,  where  he  is  living  now.  On  petition  of 
William  Lynch,  the  grandfather  on  the  mother's  side,  proceedings  were 
instituted  in  the  Surrogate's  Court  of  Rensselaer  county  for  the  ap- 
pointment of  the  petitioner  as  general  guardian  of  the  person  of  the 
infant.  These  proceedings  resulted  in  the  appointment  of  Frank  F. 
Peterson,  husband  of  Mabel  Burt  Peterson,  the  sister  of  the  infant's 
father ;  she  being  the  same  person  into  whose  custody  the  child  had 
been  delivered  by  its  father  at  the  time  of  his  last  illness. 

This  is  a  strife  for  the  possession  of  the  infant  between  the  relatives 
of  the  mother  on  the  one  side  and  the  relatives  of  the  father  on  the 
other.  The  evidence  discloses  that  the  parties  to  this  controversy  are 
all  respectable  and  fairly  well-to-do.  Mr.  Lynch,  the  grandfather  on 
the  mother's  side,  is  in  receipt  of  a  comfortable  income  and  could, 
without  doubt,  support  the  infant  properly ;  but  he  is  65  years  of  age, 
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a  man  somewhat  advanced  in  life,  as  is  also  Mrs.  Lynch,  his  wife, 
the  grandmother  on  the  mother's  side.  Frank  F.  Peterson,  who  has 
been  appointed  guardian,  is  41  years  old,  and  his  wife,  Mabel  Burt 
Peterson,  is  10  years  younger.  They  have  no  children.  The  grand- 
mother of  the  child  on  the  father's  side  resides  in  the  household  of 
Mr.  Peterson.  The  Petersons  own  their  own  home  in  Jamestown  and 
live  well  and  seem  to  be  in  good  circumstances.  Their  house  is  new, 
having  been  built  only  about  a  year.  It  is  stez^m  heated  and  equip- 
ped with  electric  lights  and  a  bathroom.  There  is  a  schoolhouse  right 
near  their  home.  Mr.  Peterson  is  engaged  in  the  monument  business 
at  Jamestown.  Considering  all  these  circumstances,  we  think  the 
learned  Surrogate  exercised  his  discretion  wisely  in  appointing  Mr. 
Peterson  guardian  of  the  infant.  The  welfare  of  the  infant  is  the 
polestar  which  should  guide  courts  in  selecting  a  custodian  for  a  minor 
child.  In  this  instance  we  think  this  rule  was  observed  by  the  Surro- 
gate. We  say  this,  however,  without  any  reflection  upon  the  family  of 
the  mother  of  this  child,  for,  as  we  have  already  observed,  they  are  re- 
spectable people,  in  comfortable  circumstances  in  life.  The  grandpar- 
ents are,  however,  advanced  in  years,  and  in  the  natural  order  of 
things,  even  had  Mr.  Lynch  been  appointed  guardian,  he  would  have 
grown  incompetent  to  bring  up  the  child  to  manhood  by  reason  of  bod- 
ily infirmity.  For  this  reason,  principally,  we  think  it  was  the  wiser 
course  to  select  Mr.  Peterson  to  perform  that  duty. 

The  decree  of  the  Surrogate  should  be  affirmed,  without  costs. 


SCHOONMAKEB  v.  NEW  YORK,  O.  &  W.  RY.  CO.     (No.  63/42.) 
(Supreme  Court,  AppeUate  Division,  Third  Department    May  5,  1915.) 

1.  Master  and  Servant  ^=»108 — Injurt  to  Servant — LiABiLrrr. 

A  stationary  engineer  and  fireman  in  a  cold  storage  and  pumping  plant, 
charged  xwith  the  duty  of  operating  the  engine  and  pumps  and  making 
light  repairs,  such  as  replacing  nuts,  must  repair,  when  supplied  with 
proper  tools,  a  defective  valve  stem  as  within  the  scope  of  his  employ- 
ment, and,  where  he  fails  to  do  so,  he  cannot  recover  for  injuries  while 
turning  the  valve. 

[Ed.  Note. — For  other  cases,  see  Master  and  Servant,  Cent.  Dig.  |  175 ; 
Dec.  Dig.  «»103.] 

2.  Master  and  Servant  <8=»10S — Injury  to  Sc&vant — Liability. 

It  is  within  the  scope  of  the  duties  of  a  stationary  engineer  and  fire- 
man, in  a  cold  storage  and  pumping  plant,  charged  with  the  duty  of  mak- 
ing light  repairs,  to  at  least  temjwrarily  repair  a  defect  in  a  door  fail- 
ing to  latch  properly ;  and  where  he  fails  to  make  repairs,  and  is  injured 
by  the  door  blowing  open  and  then  shutting  and  hitting  him,  he  cannot 
recover,  though  he  notified  the  foreman  that  the  door  would  not  latch. 

[Ed.  Note. — ^For  other  cases,  see  Master  and  Servant,  Cent  Dig.  i  175 ; 
Dec.  Dig.  €=»103.] 

Appeal  from  Trial  Term,  Delaware  County. 

Action  by  James  F.  Schoonmaker  against  the  New  York,  Ontario  & 
Western  Railway  Company.    From  a  judgment  for  plaintiff,  and  from 

^s:>For  other  ca«6s  we  same  topic  ft  KBT-NUMBBR  In  all  Ker-Numbered  DlseflU  &  IndezM 
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an  order  denying  a  new  trial,  defendant  appeals.    Reversed,  and  new 
trial  granted. 

Argued  before  SMITH,  P.  J.,  and  KELLOGG,  LYON,  HOWARD, 
and  WOODWARD,  JJ. 

F.  A.  Taylor,  of  Hancock  (C.  L.  Andrus,  of  Stamford,  of  counsel), 
for  appellant. 

Stewart  &  Kelly,  of  Binghampton  (Charles  R.  Stewart,  of  Bing- 
hampton,  of  counsel),  for  respondent. 
• 

HOWARD,  J.  The  plaintiff  in  this  action  was  a  "stationary  en- 
gineer" and  fireman.  He  was  employed  in  the  cold  storage  and  pump- 
mg  plant  of  the  defendant  at  Cadosia,  Delaware  county,  in  this  state. 
He  has  recovered  a  judgment  of  $650  against  the  defendant,  based  on 
two  alleged  causes  of  action.  The. first  alleged  cause  of  action  arose 
in  consequence  of  a  door  blowing  open  and  then  shut,  hitting  him  and 
knocking  him  down  upon  the  ground.  The  second  alleged  cause  of 
action  arose  when  a  wheel  on  a  valve  stem,  which  the  plaintiff  had 
grabbed  hold  of,  came  off,  causing  the  plaintiff  to  lose  his  balance  and 
.fall  over  backwards.  The  first  accident  happened  on  February  22, 
1912,  at  abfout  7  p.  m.  It  was  dark  at  the  time.  It  became  necessary 
for  the  plaintiff  to  go  outdoors  to  §ive  attention  to  a  steam  valve  out- 
side. At  the  place  where  the  plaintiff  went  out,  there  were  double 
doors.  One  of  them  was  bolted  at  the  bottom  and  was  seldom  opened. 
The  other  door  "was  used  to  go  in  and  out  of."  It  was  throu^  this 
doorway  that  the  plaintiff  went  on  the  occasion  of  the  accident.  The 
door  opened  inward.  When  the  plaintiff  returned,  the  door  blew  open 
and  then  shut,  hitting  him,  and  causing  the  injury  of  which  he  com- 
plains. Prior  to  the  day  of  the  accident  the  double  doors  had  shrunk 
so  that  they  woujd  not  latch.  Their  failure  to  latch  is  the  negligent 
condition  complained  of.  The  door  did  not  latch  on  the  occasion  in 
question,  so  the  plaintiff  alleges,  although  he  pulled  it  shut  behind  him 
when  he  went  out ;  and,  being  unlatched,  the  wind  blew  it  open  caus- 
ing the  accident.  The  second  accident  happened  on  June  5th,  follow- 
ing the  first  accident  About  two  weeks  before  June  5th,  it  became 
necessary  to  make  some  repairs  to  the  pumps.  At  one  end  of  the 
pumps  some  pipes  were  located  under  the  fioon  In  order  to  get  at 
these  pipes,  it  became  necessary  to  take  up  the  floor.  This  floor  was 
laid  loose,  not  nailed  down.  After  the  work  had  been  finished,  the 
men  who  had  been  employed  by  the  defendant  to  make  the  repairs  neg- 
lected to  put  back  the  boards  which  constituted  the  floor.  Over  the 
spot  where  this  flooring  had  been  taken  up  stood  an  upright  valve 
stem,  with  a  wheel  on  top  of  the  stem  so  that  the  valve  could  be  opened 
and  closed.  In  making  the  repairs,  the  threads  had  been  twisted  oflF  the 
upper  end  of  the  valve  stem  so  that  the  nut  which  held  the  wheel  on  the 
stem  could  not  be  screwed  on,  and  the  wheel  was  left  loose  on  the  stem. 
The  nut  was  one-half  inch  in  size.  On  the  occasion  of  the  second  ac- 
cident, the  plaintiff  took  hold  of  the  wheel  and  undertook  to  turn  the 
valve.    The  wheel  came  off,  and  he  fell  down  and  was  injured  again. 

[1]  The  plaintiff  was  a  stationary  engineer  and  fireman.  He  was 
something  of  a  mechanic.    It  was  his  duty  not  only  to  operate  the  en- 
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gine  and  pumps  but  also  to  make  light  repairs.  He  says  himself  that, 
if  anything  got  loose  on  the  engine,  it  was  his  business  to  fix  it.  If 
nuts  got  off,  it  was  his  business  to  put  them  back  on.  If  this  had  not 
been  testified  to,  it  stands  to  reason  that  it  is  so.  He  could  not  sit  with 
his  hands  folded  and  permit  littk  things,  which  needed  repairing,  to 
remain  out  of  repair.  He  had  the  tools  in  the  building  to  do  such  re- 
pairs with.  It  was  his  business  to  look  about  and  see  if  such  things 
needed  to  be  done,  and  yet  for  two  weeks  he  had  failed  to  discover  that 
the  nut  on  this  valve  stem  was  loose.  Had  he  discovered  it,  he  could 
easily  have  repaired  it.  It  would  have  been  his  duty  to  do  so.  This 
was,  beyond  question,  within  the  scope  of  his  employment,  and  the 
master  cannot  be  held  responsible. 

[2]  So  insignificant  a  matter  as  the  failure  of  the  door  to  latch  prop- 
erly did  not  require  the  special  attention  of  a  skilled  mechanic.  Any- 
body with  common  judgment  could  adjust  a  thumb  latch  on  a  door. 
A  few  minutes'  time  and  a  few  simple  tools  are  all  that  is  necessary — 
a  screw-driver,  perhaps,  would  be  sufficient.  The  boards  that  were 
taken  up  by  the  mechanics,  who  were  employed  to  fix  the  pumps,  were 
not  replaced  when  they  left.  The  plaintiff,  however,  sat  idly  by  and 
permitted  this  opening  in  the  floor,  only  18  inches  wide  and  a  few  feet 
long,  to  remain  unclosed  for  two  weeks  while  a  small  effort  on  his  part 
would  have  put  the  floor  back  in  the  same  condition  that  it  was  before 
the  repairs  were  made.  It  seems  to  us  that  these  trifling  repairs,  which 
were  left  undone,  were  also  reasonably  within  the  scope  of  the  plain- 
tiff's duties.  He  claims  that  he  notified  the  defendant's  foreman  about 
the  door  and  the  fact  that  it  would  not  latch  ;  but,  even  if  he  did  do  so, 
that,  would  not  relieve  him  of  the  duty  of  making  the  repairs  himself, 
at  least  temporarily.  The  plaintiff  was  there  to  9o  something.  Of 
course,  his  specific  duties  had  never  been  exactly  defined  or  his  obliga- 
tions precisely  limited;  but  the  ordinary  fitness  of  things,  as  well  as 
common  fairness,  required  him  to  look  after  these  little  matters  and 
take  care  of  them  himself.  We  cannot  discover  that  the  defendant  has 
omitted  any  duty  imposed  upon  it.  The  plaintiff  was  not  seriously  in- 
jured, and  we  believe  it  would  be  carrying  the  doctrine  of  negligence  to 
an  unreasonable  extreme  to  allow  the  plaintiff  to  recover  in  this  case. 

The  judgment  and  order  should  be  reversed,  and  a  new  trial  granted. 
All  concur. 


CUSUMANO  V.  SCHLESSINGRB. 

(Supreme  Court,  Appellate  Term,  First  Department.    May  5,  1915.) 

Masteb  and  Sebvant  ^=:>341 — ^Dibchaboe  of  Employ^ — Liability  of  Trade 
Union. 

Plaintiff,  whose  employer  was  a  member  of  a  cloak  and  suit  mak- 
ers* association,  wbich  had  agreed  with  defendant  union  that  only  mem- 
bers of  the  union  should  be  employed  by  the  association,  who  was  not  em- 
ployed for  any  definite  time,  and  who  was  discharged  at  the  instigation 
of  delegates  of  the  association  and  of  the  defendant  union,  on  informa- 
tion to  his  employer,  in  fact  true,  that  he  was  not  a  member  of  the  union, 
had  no  cause  of  action  against  the  defendant  union. 

[Ed.  Note.— For  other  cases,  see  Master  and  Servant,  Cent  Dig.  {  1286 ; 
Dec.  Dig.  ig=»341.] 
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Appeal  from  Municipal  Court,  Borough  of  Manhattan,  First  Dis- 
trict. 

Action  by  Robert  Cusumano  against  Benjamin  Schlessinger,  as 
President  of  the  International  Ladies'  Garment  Workers*  Union,  an 
unincorporated  association.  From  a  juc^ment  rendered  in  favor  of 
the  plaintiff,  defendant  appeals.    Reversed,  and  complaint  dismissed. 

Argued  March  term,  1915,  before  LEHMAN,  HENDRICK,  and 
COHALAN,  JJ. 

Hiilquit  &  Levene,  of  New  York  City  (Abraham  Mann,  of  New 
York  City,  of  counsel),  for  appellant. 

Irving  H.  Bookman,  of  New  York  City,  for  respondent 

HENDRICK,  J.,  The  complaint  in  this  action  was  verified,  and  sets 
forth,  in  substance,  that  the  plaintiff  was  in  the  employ  of  one  Rodin 
as  an  operator  on  ladies'  garments,  that  he  continued  in  said  employ- 
ment until  October  2,  1914,  that  on  numerous  "occasions  during  August 
and  September,  1914,  and  on  October  2,  1914,  the  agents  of  the  defend- 
ant by  illegal  means,  unlawfully,  and  without  justification,  caused  the 
discharge  of  the  plaintiff  from  said  employment  on  said  October  2, 
1914."  It  also  avers  that,  by  reason  of  the  wrongful  acts  of  defend- 
ant, plaintiff  has  been  unable  to,  and  forever  after  will  be  unable  to, 
obtain  employment. 

Upon  the  trial  these  undisputed  facts  appear:  That  Rodin,  plain- 
tiff's employer,  was  a  member  of  the  Cloak  &  Suit  Makers*  Associa- 
tion ;  that  there  was  an  association  known  as  the  International  Garment 
Association,  the  defendant  herein ;  that  there  was  an  agreement  be- 
tween the  association  and  the  defendant  that  only  members  of  the  de- 
fendant should  be  employed  by  members  of  the  Cloak  &  Suit  Makers* 
Association ;  that  on  or  about  October  2,  1914,  one  Lubin,  a  repre- 
sentative of  the  Cloak  &  Suit  Makers*  Association,  and  one  Schuster, 
a  delegate  belonging  to  the  defendant,  called  upon  Rodin  and  in- 
formed him  that  plaintiff  was  not  a  member  of  the  defendant  union, 
and  that  therefore  Rodin  must  discharge  him,  which  was  done.  Rodin 
testified  that  he  discharged  the  plaintiff  because  the  delegates,  Lubin 
and  Schuster,  directed  him  to  do  so,  as  by  reason  of  his  membership 
in  his  association  he  was  required  to  obey  its  orders.  Plaintiff  showed 
that  up  to  the  time  of  the  trial  he  had  been  idle  for  about  eight  weeks : 
that  during  his  employment  with  Rodin  he  had  earned  not  to  exceed 
$20  per  week;  that  during  the  time  between  his  discharge  by  Rodin 
and  the  time  of  trial  he  had  endeavored  to  obtain  work,  but,  owing  to 
the  fact  that  he  was  not  a  union  member,  he  could  not  secure  a  posi- 
tion. The  court  below  upon  this  testimony  gave  judgment  in  favor  of 
the  plaintiff  for  $500,  and  the  defendant  appeals. 

It  is  impossible  to  sustain  this  judgment  upon  any  legal  basis.  The 
plaintiff  has  not  shown  that  he  was  employed  for  any  definite  time  by 
Rodin.  If  his  hiring  was  for  an  indefinite  term,  Rodin  had  a  right  to 
discharge  him  at  any  time  for  cause,  or  without  cause.  He  evidently 
was  discharged  by  reason  of  the  statements  made  by  Lubin  and  Schus- 
ter, the  latter  representing  the  defendant.  But  these  statements  were 
not  false  or  untrue.    On  the  contrary,  they  were  true,  and  were  merely 
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to  the  effect  that,  according  to  the  existing  agreement  between  members 
of  the  two  associations,  Rodin  could  not,  in  consonance  with  that 
agreement,  longer  continue  plaintiff  in  his  employ.  If  plaintiff  had  been 
employed  for  a  definite  time,  and  discharged  for  the  reason  that  he  was 
not  a  union  man,  in  an  action  brought  against  Rodin  for  a  wrongful  dis- 
charge, it  could  have  been  determined  whether  or  not  this  was  a  suffi- 
cient reason  therefor.  No  action  will  lie,  however,  against  this  de- 
fendant for  requesting  an  employer  to  discharge  an  employe,  for 
the  reason  that  such  employe  is  not  one  of  its  members,  or  for  any 
other  reason,  if  such  statement  is  true.  The  responsibility  of  such 
discharge  rests  entirely  upon  the  employer,  and  he  alone  must  re- 
spond in  damages  to  such  discharged  employe,  if  the  discharge  is 
wrongful.  There  is  also  no  evidence  that  the  defendant  in  any  way 
attempted  to  prevent  the  plaintiff  from  obtaining  employment  else- 
where, and  it  is  perfectly  clear  that  the  plaintiff  has  no  cause  of  action 
against  the  defendant. 

Judgment  reversed,  with  costs,  and  complaint  dismissed,  with  costs. 
All  concur. 


HEBBERD  ▼.  AMERICAN  SHEET  METAL  LATH  CO.,  Inc. 
(Supreme  Court,  Appellate  Term,  First  Department     May  6,  1915.) 

Master  and  Servant  «=»8 — Contract  of  Employment — Construction. 

Plaintiff's  agreement,  contained  In  his  letter  of  November  17,  1913,  in 
consideration  of  $1,800  per  year,  paid  in  equal  weekly  installments,  to 
act  as  salesman  for  defendant,  on  defendant's  agreement  to  pay  sucb 
amount,  provided  plaintifTs  sales  averaged  5,000  square  yards  of  laths 
monthly,  commencing  February  1,  1914,  was  a  hiring  for  a  year,  ter- 
minable monthly  upon  a  condition  subsequent,  to  be  ascertained  at  the 
end  of  every  month,  beginning  February  1,  1914,  and  not  upon  the  sales 
for  the  year. 

[Ed.  Note.— For  other  cases,  see  Master  and  Servant,  Cent  Dig.  §§  8-10, 
17;   Dec.  Dig.  <8=»8.] 

Appeal  from  City  Court  of  New  York,  Trial  Term, 

Action  by  Harvey  W.  Hebberd  against  the  American  Sheet  Metal 
Lath  Company,  Incorporated.  From  a  judgment  in  favor  of  plain- 
tiff, entered  upon  the  verdict  of  a  jury,  defendant  appeals.  Reversed, 
and  complaint  dismissed. 

See,  also,  150  N.  Y.  Supp.  72. 

Argued  April  term,  1915,  before  GUY,  BIJUR,  and  PENDLE- 
TON, JJ. 

Lewis  &  McNamara,  of  Brooklyn  (William  J.  Lewis  and  Daniel 
McNamara,  Jr.,  both  of  Brooklyn,  of  counsel),  for  appellant 
Lewis  F.  Glaser,  of  New  York  City,  for  respondent. 

BIJUR,  J.  The  controversy  concerns  the  interpretation  of  an  agree- 
ment of  employment  of  plaintiff  by  defendant,  contained  in  a  letter 
of  November  17,  1913,  the  material  part  of  which  is: 

"The  plaintiff,  in  consideration  of  $1,800  per  year,  paid  in  equal  weekly  in- 
staUmentB,  agrees  to  act  as  salesman  for  defendant.    •    *    *    The  defend- 
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ant  *  •  *  agrees  to  pay  to  plaintiff  the  above-mentioned  $1,800  per  year 
provided  that  the  sales  of  the  plaintiff  average  5,000  square  yards  monthly, 
commencing  February  1,  1914." 

Plaintiif  claims  that  on  May  1,  1914,  he  was  wrongfully  discharged. 
He  admits  that  up  to  that  time  he  had  not  sold  laths,  the  number  of 
which  would  average  from  February  1st  to  May  1st,  5,000  square 
yards  a  month. 

On  a  prior  appeal  (150  N.  Y.  Supp.  72,  December  4,  1914)  a  judg- 
ment for  plaintiff  was  reversed  for  errors  which  are  not  now  material. 
This  court  held,  what  is  self-evident,  that  the  contract  was  a  hiring, 
not  at  will,  but  for  a  year.  The  leading  case  which  holds  that  a  hiring 
at  so  much  per  year  is  a  hiring  at  will  (Martin  v.  N.  Y.  Life  Ins.  Co., 
148  N.  Y.  121,  42  N,  E.  416)  is  to  be  clearly  distinguished,  for  it  is 
quite  apparent  that  in  the  agreement  in  the  case  at  bar  the  parties  con- 
templated an  absolute  employment  for  a  definite  time,  at  least  until 
February  1st,  and  the  only  sensible  and  reasonable  interpretation  of 
the  contract  is  that  it  was  a  hiring  for  a  year,  terminable  monthly  upon 
a  condition  subsequent,  to  be  ascertained  at  the  end,  either  of  even- 
month  beginning  February  1st,  or,  as  plaintiff  claims,  at  the  end  of 
the  entire  year.  Since  the  handing  down  of  our  decision  in  this  case, 
the  Appellate  Division  in  the  Second  Department  has  had  occasion 
to  write  in  a  case  that  is  almost  on  all  fours,  and  based  upon  the  same 
reasoning.  Marshall  v.  Sackett  &  Wilhelms  Co.,  151  N.  Y.  Supp.  1045, 
decided  February  19,  1915. 

This  court  further  said,  in  its  previous  opinion,  that  the  ambiguity 
in  the  contract  arose  from  the  use  of  the  term  "average,"  and  that  parol 
evidence  might  be  admitted  to  explain  the  sense  in  which  the  parties 
had  used  that  term.  Such  evidence  has  now  been  adduced.  In  sub- 
stance, it  amounts  to  no  more  than  the  claim  by  plaintiff  that  the  con- 
versation between  the  president  of  the  defendant  and  himself,  at  the 
time  the  agreement  was  made,  was  to  the  effect  that  the  average  was  to 
be  estimated  upon  the  sales  beginning  February  1,  to  and  including 
November,  1914.  Defendant,  on  the  other  hand,  gave  his  version  of 
the  conversation  to  the  effect  that  plaintiff  had  said  that  the  fall 
months  were  bad  for  the  lath  business,  but  that  in  the  spring  the  sales 
would  be  very  large ;  consequently  the  agreement  was  made  absolute 
for  the  months  of  November  and  December,  1913,  and  January,  1914, 
because  plaintiff  conceded  that  he  could  not  sell  much  during  that  time, 
that  the  average  should  be  computed  beginning  February  1st,  and  that 
the  intention  of  both  parties  was  that  plaintiff  should  sell  every  month, 
beginning  with  February  1st,  at  least  5,000  square  yards  of  laths,  or 
that,  at  the  end  of  each  month,  beginning  with  that  date,  the  sales  that 
he  had  made  should  average  at  least  5,000  square  yards  per  month. 

Although  the  jury  has  found  in  favor  of  plaintiff,  thus  adopting  his 
interpretation,  it  is  quite  evident  that  that  interpretation  is  not  merely 
unreasonable,  but  meaningless.  One  of  the  first  canons  of  interpreta- 
tion is  that  the  meaning  given  to  an  instrument  must  be  reasonable, 
giving  effect  to  all  the  terms  thereof.  According  to  the  plaintiff's  ver- 
sion, since  the  siverage  could  not  be  computed  until  the  end  of  the 
entire  term,  the  only  effect  of  the  provision  was  that  defendant  could 


Digitized  by  VjOOQ  IC 


Sup.  Ct.)  NEW   ENGLAND  TBLEQBAFH  CO.  V.  NEIOEB  1085 

discharge  the  plaintiff  when  the  contract  had  terminated — a  paradox, 
and  an  absurdity  on  its  face.  Defendant's  version,  on  the  other  hand, 
gives  weight  and  meaning  to  every  express  and  implied  provision  of 
the  contract.  Plaintiff  was  to  have  2i/^  months  leeway  during  the 
dull  time  of  the  year,  which  was  not  to  be  taken  into  consideration  at 
all ;  but,  beginning  February  1st,  he  was  bound  to  sell  each  month  at 
least  5,000  square  yards  of  laths,  either  during  that  month,  or  by  ad- 
dition to  the  sales  of  that  month  of  any  surplus  in  previous  months  not 
already  applied  to  make  up  a  preceding  deficiency. 

Judgment  reversed,  with  costs,  and  complaint  dismissed,  witli  costs. 
All  concur. 


NEW  ENGLAND  TELEGRAPH  CO.  v.  NEIGER  et  ux. 

(Smnreme  Court,  Appellate  Division,  Third  Department.    May  5,  1915.) 

Eminent  Domain  ^=>2.36~Erboneous  Measitbe  op  Compensation — Resub- 
mission TO  Commissioners — ESffect. 

On  a  resubmission  to  condemnation  commissioners,  who  had  adopted 
an  erroneous  measure  of  compensation,  to  ''reconsider  the  matters  here- 
tofore submitted  to  them  and  make  and  file  a  new  report  with  aU  con- 
venient speed/'  a  determination  de  novo  was  contemplated,  and  It  was 
error  to  again  pass  upon  the  matter  without  hearing  new  evidence. 

[Ed.  Note. — For  other  eases,  see  Eminent  Domain,  Cent  Dig.  f  602; 
Dee.  Dig.  «9=»236.] 

Appeal  from  Special  Term,  Sullivan  County. 

Condemnation  proceedings  by  the  New  England  Tel^^aph  Company 
against  William  A.  Neiger  and  wife.  From  an  order  confirming  the 
report  of  commissioners  to  ascertain  compensation  to  be  made  to  de- 
fendants for  th€  property  condemned,  defendants  appeal.  Order  re- 
versed, and  report  set  aside,  with  directions. 

Argued  before  SMITH,  P.  J.,  and  KELLOGG,  LYON,  and 
WOODWARD,  JJ. 

Ellsworth  Baker,  of  Hurleyville,  for  appellants. 

John  D.  Lyons,  of  Monticello,  for  respondent. 

LYON,  J.  The  sole  question  to  be  determined  in  this  proceeding, 
which  was  instituted  under  the  General  Condemnation  Law,  is  the 
compensation  which  should  be  awarded  the  defendants  on  account 
of  the  perpetual  right  to  erect  and  maintain  34  telegraph  poles  within 
the  public  highway  along  the  southerly  boundary  of  defendants'  farm, 
together  with  the  right  to  construct  and  maintain  an  anchor,  to  which 
shall  be  attached  a  guy  wire  leading  to  one  of  said  poles.  The  defend- 
ants interposed  no  denial  to  the  allegations  of  the  petition  that  the  pub- 
lic use  required  the  condemnation  of  said  rights,  and  that  the  plaintiff 
was  entitled  to  hold  and  use  the  same  for  the  public  use  upon  making 
compensation  therefor.  By  order  granted  September  15,  1906,  the 
court  appointed  three  commissioners  to  ascertain  and  appraise  the  com- 
pensation to  be  made  to  the  defendants  therefor.  By  report  of  date 
April  4,  191 1,  the  commissioners  awarded  the  defendants  $350.    Upon 
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application  of  the  defendants  to  confirm  said  report  the  court,  by  order 
of  July  29,  1911,  rejected  the  same,  and  directed  that  said  commission- 
ers "reconsider  the  matters  heretofore  submitted  to  them  and  make 
and  file  a  new  report  with  all  convenient  speed."  Thereupon  said  com- 
missioners reconvened  in  August,  1912,  at  which  time  the  plaintiff 
objected  to  the  commissioners  opening  the  proceedings  and  taking  any 
further  testimony  in  the  case,  upon  the  ground  that  the  order  did  not 
authorize  them  so  to  do,  but  directed  that  the  matters  be  reconsidered 
upon  the  testimony  and  proofs  theretofore  submitted.  The  defend- 
ants also  objected  to  the  commissioners  filing  another  report,  except  as 
the  same  was  based  upon  new  and  additional  testimony,  and  tfiat  the 
court  had  no  power  to  order  a  diiferent  report  to  be  filed  upon  the  tes- 
timony already  taken.  The  defendants  offered  to  introduce  new  tes- 
timony bearing  upon  the  merits  of  the  question  as  to  the  compensation 
which  should  be  made.  The  commissioners,  however,  held  that  the 
report  was  rejected  and  sent  back  to  them  for  the  reason  that  the  de- 
fendants were  entitled,  under  the  evidence  presented  to  the  commis- 
sioners, to  nominal  damages  only,  and  that  the  commissioners  had  no 
power  to  open  the  case  and  take  further  proofs.  The  commissioners 
thereupon  refused  to  open  the  proceedings  for  the  submission  of  fur- 
ther testimony,  and  decided  that  the  defendants  were  entitled,  under 
the  evidence  submitted  to  the  commissioners,  to  nominal  damages  only, 
which  the  commissioners  fixed  at  $1  per  pole.  Upon  a  report  to  such 
effect  being  rendered,  the  plaintiff  moved  for  an  order  confirming  said 
second  report.  The  court  in  granting  the  motion  by  order  of  April  5. 
1913,  stated  in  its  order  that  it  did  so  desiring  that  the  whole  question 
be  taken  up  by  the  Appellate  Division.  From  said  order  this  appeal 
was  thereupon  taken  by  the  defendants. 

We  think  the  commissioners  misapprehended  the  intent  and  effect 
of  the  order  of  July,  1911,  rejecting  the  report  of  April  4,  1911,  and 
directing  the  commissioners  to  reconsider  the  matters  theretofore  sub- 
mitted to  them,  and  to  make  and  file  a  new  report.  The  plaintiff  as- 
sumed, upon  the  hearings  before  the  commissioners,  that  the  proper 
compensation  to  be  allowed  to  defendants  was  the  difference  in  value 
between  the  farm  of  defendants  prior  to,  and  subsequent  to.  the  con- 
struction of  the  telegraph  line.  This  was  not  the  proper  measure  of 
damages.  Blashfield  v.  Telephone  Co.,  147  N.  Y.  520, 42  N.  E.  2 ;  Come- 
sky  V.  Postal  Telegraph  Cable  Co.,  41  App.  Div.  245,  58  N.  Y.  Supp. 
467.    The  plaintiff  in  his  brief  before  us  says: 

"Excluding  the  testimony  of  witnesses  for  the  defendants  as  to  the  Talue 
of  the  farm  with  the  telegraph  line  on  the  highway  in  front  of  it.  and  what 
the  value  of  the  farm  would  be  without  such  telegraph  line  on  the  highway  in 
front  of  it,  there  is  no  evidence  left  in  behalf  of  the  defendants  showing  any 
damage  whatsoever,  and  hence  this,  too,  leads  to  the  concduslon  that  only 
nominal  damages  should  be  awarded.** 

The  evident  purpose  of  the  order  of  July  29,  1911,  was  that  the  mat- 
ter of  the  compensation  to  be  awarded  to  the  defendants  should  be 
taken  up  by  the  commissioners  de  novo,  to  the  end  that  the  deter- 
mination, whatever  it  should  be,  might  be  upon  the  merits  supported 
by  proper  evidence. 
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The  order  appealed  from  should  therefore  be  reversed,  and  the  sec- 
ond report  set  aside  also,  and  the  matter  of  such  compensation  taken 
up  de  novo  under  the  order  of  September  15,  1906,  by  said  commis- 
sioners, who  are  stated  by  both  parties  to  be  satisfactory,  with  costs 
of  this  appeal  to  the  appellant  to  abide  the  event.    All  concur. 


KEILEY  V.  NEW  YORK  CENT.  &  H.  R  R.  CO. 

(Snpreme  Court,  Appellate  Dlyision,  Third  Department    May  5,  1915.) 

Nboliqencb  ^=9136 — Injury  to  Child — Contbibutoby  Negligence  of  Moth- 
er— Question  for  Jury. 

Evidence  in  action  for  tbe  killing  of  a  boy,  8%  years  old,  by  a  train  on 
a  siding,  crossing  the  street  75  feet  from  his  home,  held  to  make  the 
qnestion  of  contributory  negligence  of  his  mother,  in  letting  him  go  out 
to  play  with  a  little  girl,  one  for  the  jury,  and  not  of  law. 

[Ed.  Note.— For  other  cases,  see  Negligence,  Cent,  Dig.  U  277-353; 
Dec.  Dig.  «=»13e.l 

Howard  and  Woodward,  JJ.,  dissenting. 

Appeal  from  Trial  Term,  Montgomery  County. 

Action  by  Timothy  Keiiey,  administrator  of  Harold  Joseph  Keiley, 
deceased,  against  the  New  York  Central  &  Hudson  River  Railroad 
Company.  From  an  order  setting  aside  a  verdict  for  plaintiff,  and 
granting  a  motion  for  new  trial,  plaintiff  appeals.  Reversed  condi- 
tionally. 

Argued  before  SMITH,  P.  J.,  and  KELLOGG,  LYON,  HOWARD, 
and  WOODWARD,  JJ. 

Homer  J.  Borst,  of  Schenectady  (Merwyn  H.  Nellis,  of  Albany,  of 
counsel),  for  appellant. 

Kernan  &  Kernan,  of  Utica  (Daniel  E.  Meegan,  of  Utica,  of  coun- 
sel), for  respondent; 

PER  CURIAM.  This  action  was  brought  by  the  plaintiff  to  recover 
damages  for  the  death  of  his  infant  son,  caused  through  the  alleged 
negligence  of  the  defendant.  The  defendant  operated  a  spur  track  in  the 
city  of  Amsterdam,  leading  to  two  industrial  plants.  This  track  crossed 
Church  street  at  grade,  and  was  operated  only  at  intervals  for  the 
purpose  of  taking  in  or  drawing  out  freight.  On  the  day  of  the  acci- 
dent, December  17,  1912,  plaintiff's  intestate  was  in  the  immediate 
charge  of  his  mother,  the  family  living  in  a  house  about  75  feet  from 
the  point  where  defendant's  spur  track  crossed  Church  street.  A  little 
girl  from  the  adjoining  house  came  in  and  asked  that  plaintiff's  in- 
testate, 3  years  and  3  months  old,  be  permitted  to  go  out  and  play  with 
her.  The  mother  at  first  demurred,  but  subsequently  relented  and 
helped  the  child  to  put  on  a  coat,  and  the  two  children  went  into  the 
street  to  play.  The  mother  testified  that  she  had  previously  warned  the 
child  not  to  go  upon  the  track,  but  that  she  did  not  do  so  on  this  oc- 
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■casion,  and  that  she  did  not  know  where  they  intended  going,  but  as- 
sumed that  they  would  not  go  beyond  the  front  of  the  home  prem- 
ises. The  child  was  gone  from  the  mother's  presence  only  about  10 
minutes,  when  he  was  run  over  by  the  defendant's  engine,  running 
backward  and  drawing  two  cars,  at  the  Church  street  crossing  above 
mentioned.  There  is  no  dispute  that  the  defendant's  trainmen  could  see 
the  approach  to  the  crossing  on  both  sides  during  the  time  that  the 
engine  was  running  over  1,300  feet,  and  it  is  not  questioned  here  that 
the  defendant  was  negligent  in  the  operation  of  its  engine  over  this 
infrequently  used  spur  track.  The  case  was  submitted  to  the  jury,  un- 
der a  charge  to  which  no  material  exception  survives,  and  upon  the 
jury  finding  iil  favor  of  the  plaintiff  the  same  was  set  aside  upon  mo- 
tion of  the  defendant,  upon  the  theory  that  the  motfier  was  negligent, 
as  a  matter  of  law,  in  permitting  the  child  to  be  in  the  street. 

We  are  of  opinion  that  the  court  has  erred  in  this  respect.  The  con- 
duct of  the  mother  is  to  be  measured  by  the  standard  of  reasonable 
care,  and  what  is  reasonable  care  is,  in  general,  to  be  determined  by 
12  men  from  the  everyday  walks  of  life,  not  by  the  court.  This  was 
not  the  case  of  a  regularly  operated  railroad ;  it  was  a  siding,  where 
the  defendant  ran  its  engines  over  the  line  at  irregular  intervals,  some- 
times once  or  twice  a  day,  at  other  times  five  or  six  times,  and  under 
circumstances  which  permitted  it  to  operate  with  a  higher  degree  of 
care  than  would  be  practicable  where  it  was  necessary  to  conform  to 
schedules  designed  for  the  efficient  operation  of  an  entire  system.  The 
mother  knew,  we  may  assume,  the  manner  of  operating  this  spur; 
knew  that  the  view  of  the  engineer  was  unobstructed  for  a  long  dis- 
tance, and  that  at  most  only  a  few  passages  of  the  crossing  would  be 
made  during  the  hour  that  might  intervene  between  the  time  the  child 
went  out,  at  about  11  o'clock,  and  the  noonday  meal;  she  knew  that  it 
was  not  necessary  to  operate  this  siding  track  with  great  speed,  and  that 
children  were  in  the  habit  of  playing  in  the  street  near  this  track,  and 
that  this  fact  was  known  to  the  defendant's  engineer  and  others,  and 
that  with  the  exercise  of  that  degree  of  care  which  the  circumstances 
permitted  and  warranted  there  was  no  great  danger  of  the  accident 
happening.  Moreover,  her  attention  was  not  called  to  the  intent  of  the 
children  to  go  upon  the  crossing.  There  was  a  considerable  space  with- 
in the  premises  occupied  by  the  family  residence;  the  residence  was  75 
feet  from  the  track,  and  the  mother  testifies  that  she  had  no  reason  to 
expect  the  child  to  go  away  from  the  immediate  vicinity  of  the  house. 
This,  and  the  many  other  circumstances  brought  out  by  the  evidence, 
clearly  made  a  question  for  the  jury  as  to  the  negligence  of  the  moth- 
er. What  might  be  highly  negligent  in  the  case  of  a  child  habitually 
dependent  upon  an  older  person  for  guidance  and  amusement  might 
not  be  considered  such  in  the  case  of  a  child  such  as  this  one  appears 
to  have  been,  who  was  in  the  habit  of  playing  out,  and  whose  mother 
was  employed  in  the  drudgery  of  washing  at  the  time  of  the  accident. 
Negligence  is  a  relative  matter ;  it  depends  upon  all  the  facts  and  cir- 
■cumstances,  and  can  rarely  be  properly  determined  as  a  matter  of  law. 
Whenever  .there  is  a  fair  basis  for  disagreement;  whenever  there  is 
Toom  for  a  rational  argument — it  is  not  the  province  of  the  court  to 
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pass  upon  the  question  of  negligence,  though  it  may  properly  direct 
the  attention  of  the  jury  to  the  rules  which  should  govern  in  reach- 
ing a  determination. 

Respondent  in  its  brief  says  that  "careful  consideration  of  the  tes- 
timony produced  on  the  plaintiffs  side  of  the  case  entitles  us  to  argue 
that  an  adult  going  over  the  crossing  at  Church  street,  under  the  cir- 
cumstances as  they  existed  that  morning,  in  trying  to  run  ahead  of  an 
approaching  locomotive,  with  an  tmobstructed  view  to  the  west,  with 
the  opportunity  as  it  existed  of  avoiding  accident,  would  have  been 
chargeable  with  contributory  negligence  as  a  matter  of  law,"  and  we 
may  readily  concede  this,  without  granting  that  it  was  the  duty  of  the 
court  to  hold  in  harmony  with  such  argument.  The  question  is  not 
whether  the  "testimony  in  the  record  permitting  such  a  conclusion  by 
the  trial  justice  is  undisputed,"  but  whether  the  evidence  was  sufficient 
to  convince  a  jury  that  the  plaintiff's  intestate  was  guilty  of  such  n^- 
ligence  that  this  negligence  was  to  be  imputed  to  the  child's  mother  in 
permitting  him  to  be  at  the  point  of  the  accident,  and  the  whole  ques- 
tion is  involved  with  so  many  incidental  matters  which  would  enter  in- 
to the  determination  to  be  reached  by  12  men  that  we  are  clearly  of  the 
opinion  that  the  court  erred  in  disposing  of  the  matter  as  one  of  law. 
For  instance,  there  is  testimony  that  the  engineer  and  fireman  and  two 
others  were  upon  the  engine  at  the  time  of  the  accident ;  that  the  en- 
gine had  come  to  a  stop  40  or  SO  feet  from  the  crossing,  and  had  been 
permitted  to  drift  down  the  grade  without  the  use  of  steam,  approach- 
ing the  crossing  at  about  three  miles  an  hour.  An  adult  seeing  the  en- 
gine at  a  standstill,  his  mind  bent  on  something  else,  might  walk  for- 
ward without  noticing  the  approaching  engine  drifting  downgrade 
wfthout  the  use  of  steam;  common  experience  teaches  us  that  many 
times  an  engine,  moving  at  this  slow  pace,  proceeds  practically  with- 
out noise  when  drifting,  and  it  might  be  that  these  two  children,  run- 
ning towards  home,  were  oblivious  to  the  approach  of  this  engine,  just 
as  an  adult  might  have  been  in  the  presence  of  the  same  circumstances. 

If  the  mother  had  consented  to  the  child  going  out  to  play  upon  the 
railroad  crossing;  if  this  had  been  an  active  track,  instead  of  a  siding, 
where  trains  were  necessarily  operated  at  high  speed — a  jury  might 
well  find  that  the  mother  was  negligent.  But  here  it  was  not  at  least 
certain  that  the  child  intended  to  go  into  the  street  at  all ;  if  it  did  there 
is  no  reason  why  the  mother  should  have  anticipated  that  the  child 
would  go  toward  the  railroad  ratlier  than  away  from  it  As  a  matter 
of  probability  the  chances  were  exactly  equal,  so  far  as  anything  ap- 
pears, and  there  were  hundreds  of  ways  in  which  these  two  small  chil- 
dren might  have  found  amusement,  either  upon  the  premises  or  in  the 
street,  entirely  apart  from  the  railroad  crossing,  yet  the  case  has  been 
disposed  of  as  a  matter  of  law,  and  apparently  upon  the  theory  that  the 
mother  let  her  child  out  to  play  upon  this  railroad  crossing.  The  rail- 
road crossing,  with  the  occasional  operation  of  a  switching  engine  over 
it,  was  merely  one  of  the  incidents  surrounding  the  home  of  the  plain- 
tiff and  his  family,  and  all  of  the  facts  and  circumstances  were  such 
as  to  require  the  opinion  of  12  men,  not  the  judgment  of  one,  in  deter- 
mining the  question  of  negligence  on  the  part  of  the  mother. 

The  order  appealed  from  should  be  affirmed,  with  costs,  unless  the 
152N.Y.S.— 69 
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plaintiif  will  stipulate  to  reduce  the  verdict  to  $1,500;  if  the  plaintiff 
so  stipulates,  the  order  should  be  reversed  and  the  verdict  as  thus 
reduced  restored,  with  costs  to  the  plaintiff.  All  concur,  except  HOW- 
ARD and  WOODWARD,  JJ.,  who  vote  for  reversal  and  reinstate- 
ment of  the  verdict  without  reduction. 


JOHNSON   V.   WISSNEB. 

(Supreme  Court,  Appellate  Term,  Second  Department    March  27,  1915.) 

Action  by  Johnson  against  Wissner.  Judgment  for  plaintiff,  and  defendant 
appeals.    Reversed,  and  complaint  dismissed. 

PER  CURIAM.  Judgment  of  Municipal  Court  reversed,  with  costs,  and 
complaint  dismissed,  with  costs,  upon  the  ground  that  the  court  did  not  have 
Jurisdiction  of  the  action.  Section  139  of  the  Municipal  Court  Act  (Laws  1902, 
c.  580) ;  Seabott  v.  Wanamaker,  150  N.  Y.  Supp.  223,  164  App.  Div.  531.  No 
opinion. 


LEFKOFF  v.  BAUCH. 

(Supreme  Court,  Appellate  Term,  First  Department    May  5,  1915.) 

Courts    <t=>188 — ^Municipal    Coubt — Conditionai.    Sales — Jurisdiction — 
Statute. 

By  the  Municipal  Court  Act  (Laws  1902,  c.  580)  §  139,  prescribing  the 
method  of  foreclosing  the  lien  of  a  conditional  seller  of  personal  prop- 
erty, the  municipal  court  of  New  York  City  had  no  Jurisdiction  over  an 
action  to  recover  an  amount  paid  on  a  contract  of  lease  or  purchase  of 
chattels  in  the  alternative  upon  failure  of  the  seller  to  seU  the  property 
upon  retaking  for  breach  of  condition  under  Personal  Property  Law 
(Consol.  Laws,  c.  41)  §  65,  providing  that  after  retaking  of  chattels  con- 
ditionally sold  by  the  seller  they  shall  be  retained  for  30  days  to  give  the 
buyer  opportunity  to  comply  with  the  terms  of  his  contract. 

[Ed.  Note.— For  other  cases,  see  Courts,  Cent.  Dig.  §§  412,  439,  440,  442, 
447,  448,  451,  452,  454,  458,  464,  405,  467,  468;   Dec.  Dig.  «S=»188.] 
Appeal  from  Municipal  Court,  Borough  of  the  Bronx,  Second  Dis- 
trict. 

Action  by  Louis  Lefkoff  against  Lazarus  Bauch.     Judgment  for 
plaintiff,  and  defendant  appeals.     Reversed,  and  complaint  dismissed. 
Argued  March  term,  1915,  before  LEHMAN,  HENDRICK,  and 
COHALAN,  JJ. 

Edward  Phillips,  of  New  York  City  (Alex.  B.  Greepberg,  of  New 
York  City,  of  counsel),  for  appellant. 

Samuel  Dickstein,  of  New  York  City  (Samuel  Schwartzberg,  of 
New  York  City,  of  counsel),  for  respondent. 

HENDRICK,  J.  Plaintiff  sued  the  defendant  for  the  conversion  of 
several  sewing  machines.  The  facts  in  the  case  are  not  substantially 
disputed.  The  plaintiff  and  his  partner  by  a  written  instrument  rented 
several  sewing  machines  from  the  defendant.  Subsequently  the  part- 
nership was  dissolved  by  consent,  the  plaintiff  succeeded  to  all  the 
rights  and  assumed  all  the  liabilities  under  this  instrument.    The  in- 
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strument  provides  for  a  lease  of  chattels  valued  at  $232,  for  which 
the  plaintiff-T- 

^'agreed  to  pay  rent  as  f611ows:  $34  when  the  goods  will  be  delivered  and  the 
balance  of  $198  In  six  monthly  payments  by  notes,  $33  each  note  on  the  de- 
livery of  the  agreement,  the  receipt  whereof  Is  hereby  acknowledged,  and 
accepted  as  payment  for  the  rent  of  the  first  month  only." 

It  will  be  seen  that  the  amount  of  rental  for  the  first  month  in  cash 
and  notes  is  the  same  as  the  agreed  valuation  at  which  the  plaintiff 
has  an  option  to  purchase  the  goods,  and  upon  which  he  has  a  right 
to  apply  the  "rent  heretofore  paid."  The  actual  agreement  between 
the  parties  has  not  a  single  element  of  a  lease  except  as  the  parties 
have  chosen  to  embody  it  on  a  printed  form  of  lease,  but  they  have 
not  even  carried  out  the  fiction  of  the  lease  by  filling  in  the  blanks 
left  for  the  rental  after  the  first  month.  I  cannot  find  however,  that 
the  plaintiflf's  position  would  be  improved  by  construing  this  instrument 
as  a  contract  of  conditional  sale.  When  the  defendant  took  the  goods 
the  plaintiff  was  clearly  in  default,  and  the  legal  title  was  vested  in 
the  defendant.  Nevertheless  the  plaintiff  seeks  in  his  complaint  to 
hold  him  for  conversion  by  reason  of  a  wrongful  taking.  The  sole 
possible  right  of  action  on  the  part  of  the  plaintiff  is  for  the  recovery 
of  the  amount  paid  on  the  contract  upon  allegations  and  proof  of  fail- 
ure upon  the  part  of  the  defendant  to  sell  the  property,  as  provided  by 
section  65  of  the  Personal  Property  Law,  and  it  is  quite  clear  that 
thfe  trial  justice  gave  judgment  for  the  plaintiff  as  if  the  action  had 
been  brought  under  this  section.  Aside,  however,  from  the  fact  that 
no  such  a  cause  of  action  is  pleaded,  and  that  the  undisputed  testimony 
is  that  the  plaintiff  after  the  taking  requested  the  defendant  to  sell  as 
his  agent,  and  acquiesced  in  a  private  sale  so  held,  the  Municipal  Court 
has  no  jurisdiction  over  such  a  cause  of  action.  Seabott  v.  Wanamak- 
er  (Second  Department)  164  App.  Div.  531,  150  N.  Y.  Supp.  223,  fol- 
lowed by  this  court  in  Edelson  v.  Wagman,  88  Misc.  Rep.  514,  151  N. 
Y.  Supp.  40 ;  and  Appellate  Term  of  the  Second  Department,  in  John- 
son V.  Wissner,  152  N.  Y.  Supp.  1090.  Judgment  must  therefore  be 
reversed. 

Judgment  reversed,  with  costs,  and  complaint  dismissed,  with  costs. 
All  concur. 


EBERTS  V.  PETERS.     (No.  108/94.) 

(Supreme  Court,  Appellate  Division,  Third  Department     May  5,  1915.) 

L  Waters     and     Water     Courses     ^s>158 — Contracts — Construction- 
Breach. 

A  contract,  whereby  defendant  for  a  valuable  consideration  agreed  that 
plaintiff  might  tap  a  pipe  running  from  a  spring  on  defendant's  premises 
to  a  trough,  and  lay  and  maintain  a  pipe  to  her  own  premises,  to  supply 
water  for  domestic  purposes,  on  condition  that  plaintiff  would  lay  the 
pipes  so  that  they  would  not  freeze  and  would  not  permit  the  water  to 
run  to  waste  on  her  premises,  was  not  breached  by  the  freezing  of  the 
pipes  once  or  twice,  or  by  allowing  the  water  to  run  occasionally  to  pre- 
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▼ent  tbem  from  freeaslng,  neither  of  which  caused  any  fnccmvenience  to 
defeudant  or  Interfered  with  his  use  of  the  water. 

[Ed.  Note. — ^For  other  cases,  see  Waters  and  Water  Courses,  Gent. 
Dig.  if  184,  186-188 ;   Dec.  Dig.  <S=»158.] 

2.  Watbrs  and  Wateh  Courses  «=>158% — ^Action  fob  Injxjwction — Suffi- 

ciency OF  Evidence. 

In  an  action  to  enjoin  defendant  from  shutting  off  water  or  Interfer- 
ing  with  water  pipes  to  plaintiff's  premises,  evidence  held  to  show  that 
defendant  had  shut  off  and  Interfered  with  plaintiff's  water  supply. 

[Ed.  Note. — For  other  cases,  see  Waters  and  Water  Courses^  Cent. 
Dig.  §  189;    Dec.  Dig.  <S=»158>^.] 

3.  Waters  and  Water  Courses  ^=»158V& — Contracts — ^Interference — ^In- 

junction. 

In  such  case,  where  plaintiff  had  not  breached  the  conditions  under 
which  the  pipe  to  her  premises  had  been  laid  so  as  to  entitle  defendant  to 
forfeit  the  contract,  he  would  be  enjoined  from  edinttlng  off  or  interfering 
with  plaintiff's  water  supply. 

[Ed.  Note. — ^For  other  cases,  see  Waters  and  Water  Courses,  Cent.  Dig. 
§  189;   Dec  Dig.  «=»158%.] 

Appeal  from  Trial  Term,  Sullivan  County. 

Action  for  injunction  by  Emily  Brohan  Eberts  against  Geoi^e  W. 
Peters.  Judgment  for  defendant,  and  plaintiff  appeals.  Reversed  on 
law  and  facts,  and  judgment  directed  for  plaintiff. 

Argued  before  SMITH,  P.  J.,  and  KELLOGG,  LYON,  HOWARD, 
and  WOODWARD,  JJ. 

Robert  B.  McGinn,  of  Jeffersonville  (George  H.  Smith,  of  Monti- 
cello,  of  counsel),  for  appellant. 
Ellsworth  Baker,  of  Hurleyville,  for  respondent. 

HOWARD,  J.  On  March  13,  1909,  the  plaintiff  and  John  W.  Pe- 
ters, the  predecessor  in  title  of  the  defendant  herein,  entered  into  a 
written  contract  of  which  the  following  is  a  copy: 

"This  agreement  made  this  thirteenth  day  of  March,  1909,  by  and  between 
John  W.  Peters  of  the  town  of  Callicoon,  Sullivan  county  and  state  of  New 
York,  party  of  the  first  part,  and  Anna  Emllle  Brohan,  of  the  same  place,  of 
the  second  part: 

"Whereas,  the  party  of  the  first  part  owns  a  spring  on  the  premises  now 
owned  and  occupied  by  him  in  said  town,  and  he  has  led  the  water  from  said 
spring  In  a  lead  pipe  to  his  bam  near  the  highway  leading  from  Callicoon 
to  North  Branch  for  the  purpose  of  watering  stock,  etc.,  and  the  party  of  the 
second  part  has  purchased  the  premises  opposite  the  residence  of  the  party 
of  the  first  part,  formerly  known  as  the  Henry  Wahl  premises,  and  is  desir- 
ous of  taking  water  from  the  said  lead  pipe  and  leading  the  same  to  her 
residence  to  be  used  for  domestic  purposes: 

•*Now  therefore,  this  agreement  witnesseth:  That  In  consideration  of  the 
sum  of  sixty  dollars,  the  receipt  whereof  is  hereby  acknowledged,  the  partj 
of  the  first  part  has  granted,  and  does  hereby  grant  unto  the  party  of  the  sec- 
ond part,  for  a  term  of  thirty  years,  and  under  the  restrictions  hereinafter  set 
forth,  the  right  to  tap  the  said  lead  pipe  at  or  near  the  watering  trough,  now 
located  on  the  premises  of  the  first  party  near  the  said  highway,  and  to  con- 
vey said  water  from  said  pipe,  In  a  three-quarter  Inch  lead  or  iron  pipe,  to  the 
residence  of  the  second  party  aforesaid. 

"The  party  of  the  second  part  Is  to  put  in  at  the  point  of  tapping  said 
pipe,  a  proper  and  sufiicient  shut-off,  and  Is  to  keep  and  maintain  on  the  end 
of  the  said  pipe,  in  her  said  residence  a  proper  and  sufficient  faucet  for  the 
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purpofle  of  sbQttiDg  off  the  water.  The  party  of  the  second  part  is  to  have  the 
right  to  lay  and  maintain  the  said  pipe  from  the  point  of  making  such  tap  to 
her  said  residence,  with  the  right  of  Ingress  and  egress  over  and  upon  the 
premises  of  the  first  party  for  such  purpose,  and  she  agrees  to  lay  the  said 
pipe  of  sufBicient  depth  to  keep  the  water  from  freezing,  and  not  to  permit  the 
water  to  run  to  waste,  and  not  to  use  the  said  water  except  for  domestic 
purposes,  and  the  second  party  agrees  that  if  she  violates  any  of  the  restric- 
tions above  mentioned,  the  party  of  the  first  may  shut  off  the  water  at  the 
point  of  said  tap. 

*The  party  of  the  first  reserves  however  so  much  of  said  water  as  may  be 
necessary  for  the  purposes  of  watering  stock  and  cooling  milk  on  his  said 
farm  but  agrees  not  to  let  the  said  water  run  to  waste  at  his  said  watering 
trough  so  as  to  deprive  the  party  of  the  second  part  of  the  same. 

'The  party  of  the  first  part  agrees  to  keep  in  repair  and  maintain  the  pipe 
from  said  spring  to  said  watering  trough. 

"The  parties  hereto  mutually  agree  to  jointly  construct  and  maintain  a 
reservoir  at  said  spring  with  a  spring  house  over  the  same,  and  pay  equal 
shares  of  the  cost  thereof. 

''This  agreement  to  bind  the  heirs,  legal  representatives  and  assigns  of  the 
respective  partiea 

"In  witness  whereof  the  respective  parties  hereto  set  their  hands  and 
seals  the  day  and  year  first  above  written. 

"John  W.  Peters.    [Seal.] 
"Anna  Emllle  Brohan.    [Seal.]" 

Soon  after  the  execution  of  the  contract  the  plaintiff  tapped  the 
main  pipe,  led  the  water  into  her  house  by  a  three-quarter  inch  pipe, 
and  installed  hot  and  cold  water,  sinks,  tubs,  toilets^  and  a  bathroom 
in  her  residence.  The  pipe  was  buried  from  2^^  to  3  feet  deep,  except 
at  a  brook  under  which  it  ran  and  at  which  point  it  came  nearer  to 
the  surface.  The  water  froze  in  the  pipe  near  the  brook  once  in  the 
winter  of  1909  and  once  in  the  winter  of  1910,  but  was,  after  a  little 
time,  thawed  out.  Excepting  this  incident,  the  water  continued  to  run 
all  right  until  about  the  17th  of  February,  1912,  at  which  time,  so  the 
complaint  alleges,  the  defendant  shut  the  water  off  and  deprived  the 
plaintiff  of  the  use  of  the  water.  During  very  cold  weather  the  plain- 
tiff occasionally  let  the  water  run  to  keep  it  from  freezing,  and  in 
the  answer  it  is  alleged  that  this  act  of  the  plaintiff,  together  with  her 
failure  to  bury  the  pipe  deep  enough  to  keep  it  from  freezing  consti- 
tutes a  breach  of  the  contract  on  the  part  of  the  plaintiff.  The  de- 
fendant, however,  denies  that  he  has  shut  off  the  water.  The  plain- 
tiff demands  injunctive  relief  against  the  defendant,  asking  that  he  be 
restrained  from  shutting  off,  or  interfering  with  the  water  which 
would  otherwise  flow  to  the  plaintiff's  house.  She  also  asks  for  dam- 
ages. 

On  the  evidence  presented  the  justice  before  whom  the  action  was 
tried  without  a  jury  has  rendered  judgment  for  the  defendant  dis- 
missing the  complaint.  The  learned  trial  justice  has  found  as  conclu- 
sions of  law  that  the  plaintiff  did  not  substantially  perform  the  con- 
tract on  her  part,  and  that  this  nonperformance  has  worked  a  forfei- 
ture of  her  rights  under  the  contract,  also  that  the  defendant  did  not 
violate  the  contract,  and  that  the  plaintiff  did  not  prove  a  cause  of  ac- 
tion against  the  defendant. 

[1]  Under  whatever  name  this  contract  may  go  it  requires,  as  all 
contracts  do,  a  fair  and  reasonable  interpretation.  The  parties  there- 
to were  not  required  to  observe  the  strict  letter  of  the  agreement,  and 
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cannot  be  held  for  a  technical  breach  thereof.  They  were  required  to 
comply  only  substantially  with  the  terms  of  the  contract  to  the  end  that 
the  intent  of  the  parties  might  be  carried  out.  It  is  the  spirit,  not  the 
letter,  of  the  agreement,  which  the  courts  must  enforce. 

With  these  simple  rules  before  us  let  us  see  what  was  intended  to 
be  accomplished  by  the  agreement.  The  plaintiff  desired  water  for 
domestic  purposes  in  her  residence ;  she  desired  the  right  to  go  upon 
the  premises  of  the  grantor  and  tap  the  pipe  then  in  existence  and  lay 
and  maintain  a  branch  pipe  to  her  own  premises.  These  privileges 
were  ceded  to  her  by  the  grantor.  The  grantor,  on  his  part,  wished 
to  reserve  for  his  own  use  a  sufficient  quantity  of  water  to  cool  milk 
on  his  farm  and  to  water  his  stock.  He  also  wished  to  guard  against 
the  plaintiff's  wasting  the  water.  Therefore  he  caused  the  plaintiff  to 
agree  to  lay  the  pipes  deep  enough  in  the  ground  so  that  they  would 
not  freeze,  and  as  a  result  of  the  freezing  burst  and  allow  the  water 
to  waste.  He  also  caused  her  to  agree  not  to  permit  the  water  to  run 
to  waste  on  her  premises.  These  restrictions  upon  the  plain- 
tiff's right  to  tap  the  water  system  on  the  grantor's  land  were  all  in- 
serted in  the  contract  for  the  purpose  of  guarding  against  any  deple- 
tion in  the  supply  of  water  to  the  premises  of  the  grantor.  This  being 
the  object  of  these  "restrictions,"  unless  that  object  has  been  thwarted 
by  the  plaintiff,  she  has  not  violated  the  contract.  The  record  is  ab- 
solutely devoid  ot  any  evidence  which  proves,  or  tends  to  prove,  that 
the  defendant's  use  of  the  water  has,  in  any  manner,  been  interfered 
with,  or  that  he  has  in  any  way  been  damaged  by  the  acts  of  the  plain- 
tiff. Winter  and  summer  there  has  always  been  an  abundance  of  wa- 
ter in  this  spring.  The  fact  that  the  plaintiff's  water  pipes  have  frozen 
once  or  twice,  although  a  technical  breach  of  the  agreement,  is  not  a 
substantial  breach,  and  is  therefore  no  breach  at  all.  This  freezing  in 
no  manner  troubled  the  defendant.  He  was  not  concerned  with  de- 
fects in  the  plaintiffs'  water  syistem  so  long  as  those  defects  did  not 
trench  upon  his  rights.  And  it  cannot  be  said,  because  the  plaintiff  al- 
lowed the  water  to  run  occasionally  in  extremely  cold  weather  to  pre- 
vent the  pipes  from  freezing,  that  she  wasted  the  water  and  thus  vio- 
lated the  spirit  of  the  contract.  This  caused  no  inconvenience  to  the 
defendant,  and  in  no  manner  interfered  with  his  rights  under  the 
contract.  It  was  not  this  use  of  the  water  which  the  grantor  under- 
stood to  prohibit  when  he  caused  it  to  be  inserted  in  the  contract  the 
provision  that  the  plaintiff  should  "not  permit  the  water  to  run  to 
waste,"  but  it  was  that  careless  waste  which  would  work  detriment 
to  him.  In  Rose  v.  Hawley,  141  N.  Y.  366,  36  N.  E.  335,  where  there 
had  been  a  technical,  but  not  a  substantial,  breach,  the  court  said : 

"It  Is  quite  certain  that  the  plaintiff  cannot  recover  without  showing  a 
breach  of  the  condition  in  some  substantial  and  material  respect" 

And  further  on  in  the  opinion  the  court  said: 

"It  is  not  enough  to  show  in  this  way  that  the  letter  of  the  condition  is 
violated,  but  it  must  appear  that  its  true  spirit  and  purpose  have  been  will- 
fully disregarded  by  the  grantee." 

For  these  technical  violations  of  the  letter  of  the  contract  the  agree- 
ment should  not  have  been  declared  forfeited.    Forfeiture  is  not  fa- 
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vored  in  the  law.  Town  of  Mount  Morris  v.  King,  77  Hun,  18,  28  N. 
Y.  Supp.  281. 

[2]  We  now  come  to  consider  whether  the  trial  justice  was  right  in 
denying  injunctive  rdief  to  the  plaintiff.  There  can  be  no  doubt  that 
some  agency  is  responsible  for  the  interference  with  the  plaintiff's 
water  supply.  That  this  interference  is  not  occasioned  by  any  struc- 
tural or  temporary  defect  in  the  system  is  attested  by  the  fact  that, 
in  each  instance  after  the  stopcock  was  turned  properly  at  the  junc- 
tion of  the  plaintiff's  branch  pipe  with  the  defendant's  main  pipe,  the 
water  would  immediately  run  freely.  It  is  perfectly  apparent  that 
interference  with  this  stopcock  caused  the  difficulty.  The  defendant 
had  easy  access  to  this  stopcock ;  it  was  located  on  his  premises ;  he 
could  have  manipulated  it  at  any  time  without  being  detected. 

Unfortunately  the  plaintiff  could  not,  apparently,  either  speak  or 
understand  the  English  language  well;,  therefore  her  testimony  is  un- 
satisfactory. But  enough  appears  from  the  circumstances  and  from 
what  she  says  to  establish  the  fact  that  this  water  was  shut  off  by  the 
defendant  or  by  his  consent.  On  one  occasion  when  the  plaintiff  went 
to  the  spring  to  turn  on  the  water  the  defendant  followed  her,  and 
when  she  was  trying  to  turn  it  he  told  her  to  leave  it  alone.  This  in- 
dicated clearly  his  purpose  to  interfere  with  her  use  of  the  water. 
And  there  was  previously  a  handle  on  the  stopcock,  but  this  handle 
had  been  cut  off.  And  in  each  instance  when  the  plaintiff  would  send 
for  a  plumber  and  cause  the  stockcock  to  be  adjusted  properly  so  that 
the  water  would  run,  the  plumber  would  scarcely  reach  his  home  be- 
fore the  water  would  stop  again.  These  and  many  other  circum- 
stances point  in  the  direction  of  the  defendant.  These  circumstanc- 
es, together  with  the  fact  that  the  defendant  did  not  take  the  stand 
and  attempt  in  any  manner  to  explain  them  away,  or  offer  any  witness 
for  that  purpose,  make  out  a  case,  we  think,  against  the  defendant  as 
the  author  of  the  plaintiff's  troubles. 

[3]  The  plaintiff'  paid  a  valuable  consideration  for  this  water  right, 
and  has  expended  a  substantial  and  considerable  sum  of  money  in  in- 
stalling her  water  system.  To  deprive  her  absolutely  of  all  her  rights 
under  the  agreement,  either  by  declaring  the  contract  forfeited  or  by 
refusing  to  compel  the  defendant  to  desist  from  his  interference  with 
her  rights,  would  not  be  doing  equity. 

The  judgment  should  be  reversed,  and  a  judgment  directed  for  the 
plaintiff,  granting  to  her  the  injunctive  relief  prayed  for  in  her  com- 
plaint. 

Judgment  reversed  on  law  and  facts,  with  costs,  and  judgment  di- 
rected for  the  plaintiff  granting  her  the  injunctive  relief  prayed  for 
in  her  complaint,  with  costs.  This  court  disapproves  of  the  fifth,  sixth, 
seventh,  tenth,  twelfth,  and  thirteenth  findings  of  fact,  and  of  all  the 
conclusions  of  law,  and  finds  as  facts  established  by  the  evidence  that 
the  defendant  interfered  with  the  plaintiff's  use  of  the  water  and  whol- 
ly prevented  her  from  using  the  same.  This  court  finds  as  conclusions 
of  law  that  the  plaintiff  has  in  no  manner  violated  the  conditions  of 
the  contract,  and  that  the  defendant  has  in  a  substantial  particular  vio- 
lated it.    All  concur. 
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MEMORANDUM  DECISIONS. 


In  re  ABEL.  (Supreme  G6ort,  Appellate  Di- 
vision, First  Department.  April  1,  1915.)  In 
the  matter  of  Nicholas  Abel.  No  opinion.  Or- 
der affirmed,  with  $10  costs  and  disbursements. 
Order  filed. 


ABRAHAM,  Appellant,  v.  AMERICAN  EX- 
CHANGE NAT.  BANK,  Respondent  (Su- 
preme Court,  Appellate  Division,  First  Depart- 
ment April  80,  1915.)  Action  by  Owen  E. 
Abraham,  as  assignee,  etc.,  against  the  Ameri- 
can Exchange  National  Bank.  C.  A.  Baker,  of 
New  York  City,  for  appellant  L,  L.  Kellogg, 
of  New  York  City,  for  respondent  No  opinion. 
Order  affirmed,  with  $10  costs  and  disbiTrse- 
ments.    Order  filed. 

ADAMS,  Appellant,  v.  STEWART  et  al..  Re- 
spondents. (Supreme  Court,  Appellate  Division, 
First  Department.  April  30,  1915.)  Action  by 
James  W.  Adams  against  Edwin  H.  Stewart  and 
others.  W.  G.  Cooke,  of  New  York  City,  for 
appellant  A.  L.  Everett,  of  New  York  City,  for 
respondents.  No  opinion.  Order  reversed,  with 
$10  costs  and  disbursements,  and  motion  grant- 
ed, with  $10  costs.  Order  filed.  See,  also,  152 
N.  Y.  Supp.  1096. 


ADAMS  V.  STEWART  et  aL  (Supreme 
Court,  Appellate  Division,  First  Department. 
April  30,  1915.)  Action  by  James  W.  Adams 
against  Edwin  H.  Stewart,  impleaded  with 
Elizabeth  S.  Turner.  A.  D.  Truax,  of  New 
York  City,  for  appellant  A.  L.  Everett,  of  New 
York  City,  for  respondent  No  opinion.  Order 
reversed,  with  $10  costs  and  disbursements,  and 
motion  granted,  with  $10  costs.  Order  filed. 
See,  also,  152  N.  Y.  Supp.  1096. 

AHLSTROM  v.  AHLSTROM.  (Supreme 
Court,  Appellate  Division,  Second  Department 
March  19,  1915.)  Action  by  Hilma  E.  Ahlstrom 
against  Charles  O.  Ahlstrom.  No  opinion.  Mo- 
tion granted,  on  condition  that  plaintiff  perfect 
her  appeal,  place  the  case  upon  the  April  cal- 
endar, and  he  ready  for  argument  when  reach- 
ed ;  otherwise,  motion  denied.  See,  also,  152 
N.  Y.  Supp.  1096. 


AHLSTROM,    Appellant,    v.    AHLSTROM, 

Respondent.  (Supreme  Court,  Appellate  Divi- 
sion, Second  Department.  April  2'J,  1915.)  Ac- 
tion by  Ililma  B.  Ahlstrom  against  Charles  O. 
Ahlstrom.  No  opinion.  Order  affirmed,  with- 
out costs.     See,  also,  152  N.  Y.  Supp.  1096. 


AISTON,  Respondent,  v.  MORSE  DRY 
DOCK  &  REPAIR  CO.,  Appellant  (Supreme 
Court.  Appellate  DiWsion,  Second  Department 
March  5,  1915.)  Action  by  Joseph  Alston,  an 
infant,  by  William  Alston,  his  guardian  ad  litem, 
against  the  Morse  Dry  Dock  &  Repair  Com- 
pany. No  opinion.  Judgment  and  order  unani- 
mously affirmed,  with  costs. 


ALBERT  et  aL,  Appellants,  ▼.  PREUND  et 
al..  Respondents.  (Supreme  Court,  Appelkte 
Division,  Ilrst  Department  April  16,  191a' 
Action  by  Saffe  Albert  and  others  against  Al- 
fred Freund  and  others.  M.  Slade,  of  New  York 
City,  for  appeUants.  A.  D.  Lind,  of  New  York 
City,  for  respondenta. 

PER  CURIAM.  Order  afilrmed,  with  |10 
costs  and  disbursements.     Order  filed. 

LAUGHLIN,  J.,  dissents,  being  of  opiDia 
that  only  one  cause  of  action  is  alleged  to  n- 
cover  two  items  of  damage  for  a  breach  of  ti» 
same  contract. 


ALLEN,  Respondent,  v.  WHITNEY-STEE> 
CO.,  Appellant  (Supreme  Court,  Appellate  Di- 
vision.  Second  Department.  March  26,  1915.1 
Action  by  Charles  D.  Allen  against  the  Whit- 
ney-Steen  Company.  No  opinion.  Order  affina- 
ed,  with  $10  costs  and  disbursements. 


ALTMAN  ▼.  BECK  et  aL  (Supreme  Cooit 
Appellate  Division.  Second  Department.  Matu 
5f  1915.)  Action  by  Aron  Altman  against  G«- 
sine  Beck  and  others.  No  opinion.  Motion  to 
dismiss  appeal  denied,  on  condition  that  appel- 
lant perfect  his  appeal,  place  the  case  on  thf 
April  calendar,  and  be  ready  for  argument  whec 
reached;  otherwise,  motion  granted,  with  |lt> 
costs. 


AMANNA,  Appellant,  v.  KOENIG  et  aL,  E<^ 
spondents.  (Supreme  Court,  Appellate  DivisiuE 
First  Department  April  1,  1915.)  Actioo  t.^ 
Flore  Amanna  against  Louis  Koenig  and  others. 
O.  Tiemey,  of  New  York  City,  for  appelknt 
F.  W.  Hamberg,  of  New  York  City,  for  rf 
spondents.  No  opinion.  Order  affirmed,  witi: 
$10  costs  and  disbursements.  Order  filed.  Sec. 
also,  151  N.  Y.  Supp.  1101. 


AMERICAN  AGB.  CHEMICAL  CO.,  Appd 
lant,  v.  BROOKS  et  aL,  Respondents.  (Sc 
preme  Court,  Appellate  Division,  Second  Depart 
ment  March  12,  1915.)  Action  by  the  Anwrf 
can  Agricultural  Chemical  Company  agaic^ 
Augustus  Brooks  and  another. 

PER  CURIAM.  Appeal  dismissed,  with  |10 
costs  and  disbursements.  The  warrant,  vbik 
it  might  have  been  properly  issued  by  the  cmic- 
ty  judge,  should  have  been  made  returnable  be- 
fore a  term  of  the  Supreme  Court  at  wbich  tht 
contempt  motion  might  be  heard.  Judirisrf 
Law  (Consol.  Laws,  c.  30)  §  757.  The  C^uaty 
Court  of  Suffolk  County  had  no  jarisdicti<m  c^ 
this  proceeding. 

ANDREWS  et  al..  Respondents,  ▼.  KESZ 
BLDG.  CO.,  Appellant  (Supreme  Court  Ap- 
pellate Division,  B^rst  Department.  April  9i). 
1915.)  Action  by  Frank  M.  Andrews  and  oti- 
ers  against  the  Kent  Building  Company.    D.  U. 
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Icorge,  of  New  York  City,  for  appellant  W. 
L  LIman,  of  New  York  City,  for  respondents. 

VER  CURIAM.  Judgment  and  order  affirm- 
d,  with  costs.    Order  filed. 

LAUGHLIN,  J.,  dissents. 


ANDREWS,  Appellant,  v.  NEW  YORK 
MMES  CO.,  Respondent.  (Supreme  Court,  Ap- 
ellate Division.  First  Department.  March  20, 
1)15.)  Action  by  Champe  S.  Andrews  against 
[ic  New  York  Times  Company.  L.  Sturcke,  of 
»ew  York  City,  for  appellant.  A.  A.  Cook,  of 
Cow  York  City,  for  respondent  No  opinion. 
udgment  affirmed,  with  costs.  Order  filed, 
lee,  also,  152  N.  Y.  Supp.  1097. 


ANDREWS  y.  NEW  YORK  TIMES  CO. 
Supreme  Court,  Appellate  Division,  ilrst  De- 
artment  April  30,  1915.)  Action  by  Champe 
.  Andrews  against  the  New  York  Times  Corn- 
any.  No  opinion.  Motion  for  leave  to  appeal 
oniod,  with  $10  costs.  Order  filed.  See,  also, 
52  N.  Y.  Supp.  1097. 

THE  ANSONIA  v.  HEIN.  (Supreme  Court, 
.ppellate  Division,  First  Department  April 
,  1915.)  Action  by  the  Ansonia  against  Edna 
'.  Hein.  No  opinion.  Motion  granted,  unless 
ppcllant  complies  with  terms  stated  in  order, 
rder  filed.     See,  also,  152  N.  Y.  Supp.  1097. 


THE  ANSONIA  v.  HEIN.  (No.  7190.)  (Su- 
reme  Court,  Appellate  Division,  First  Depart- 
ent.  April  30,  1915.)  Appeal  from  Trial 
erm.  New  York  County.  Action  by  The  An- 
»iiin  against  Edna  Valentine  Hein,  now  known 
\  Mrs.  Norman  Selby.  From  a  judgment  en- 
red  upon  the  verdict  of  a  jury,  and  from  an 
'der  denying  a  motion  for  new  trial,  def end- 
it  appeals.  Reversed,  and  new  trial  ordered. 
?e,  also.  152  N.  Y.  Supp.  1097.  Harold  M.  Phil- 
[>s,  of  New  York  City,  for  appellant  George 
.  Pinney,  of  New  York  City,  for  respondent. 
PER  CURIAM.  The  plaintiff  has  failed  to 
stain  the  burden  of  proof  that  the  alterations 
the  lease  sued  on  were  made  before  signa- 
re  by  the  plaintiff  and  delivery.  The  judg- 
ent  and  order  appealed  from  must  therefore 
reversed,  and  a  new  trial  ordered,  with  costs 
appellant  to  abide  the  event  Order  filed. 
DOWLING,  J.,  dissents. 

ANTHONY  A  JONES  CO.,  Respondent,  v. 
EW  YORK  CENT.  &  H.  R.  R.  CO^  Appel- 
it.  (Supreme  Court,  Appellate  Division, 
mrth  Department.  March  10,  1915.)  Action 
the  Anthony  &  Jones  Company  against  the 
•w  York  Central  &  Hudson  River  Railroad 
mpany.  No  opinion.  Judgment  and  order 
irmed,  with  costs.  See,  also,  163  App.  Div. 
4,  147  N.  Y.  Supp.  1097. 


I.RTHUR  WALKER  &  CO.,  Inc.,  v.  LEEM- 
G.  (No.  7010.)  (Supreme  Court,  AppeUate 
vision.  First  Department  March  19,  1915.) 
peal  from  Special  Term,  New  York  County, 
tion  by  Arthur  Walker  A  Co.,  Incorporated, 
linst  William  Leeming.  From  an  order  de- 
Ing  a  motion  to  vacate  an  order  for  examina- 


tion of  defendant  before  trial,  defendant  appeals. 
Affirmed.  Chas.  H.  Broaa,  of  New  York  City, 
for  appellant  L.  O.  Van  Doren,  of  New  York 
City,  for  respondent 

PER  CURIAM.  The  order  appealed  from 
must  be  modified,  by  striking  from  the  order 
for  the  examination  of  the  defendant  the  provi- 
sion requiring  the  production  of  books  and  pa- 
pers on  such  examination.  As  so  modified,  the 
order  is  affirmed,  without  costs. 


ARTHUR  WOI/FSOHN  CO.,  Inc.,  v.  JAFFE 
et  al.  (Supreme  Court,  Appellate  Division, 
First  Department.  April  30,  1915.)  Action  by 
the  Arthur  Wolfsohn  Company,  Incorporated, 
against  Max  Jaffe  and  others.  No  opinion. 
Entry  of  judgment  pending  determination  of  ap- 
peal allowed  to  the  amount  of  $8,000 ;  in  other 
respects,  motion  for  stay  granted.  Settle  order 
on  notice. 


ASPHALT  PAVING  &  CONTRACTING 
CO.,  AppeUant,  v.  CITY  OF  NEW  YORK,  Re- 
spondent (Supreme  Court,  Appellate  Division, 
Vint  Department  March  12,  1915.)  Action 
by  the  Asphalt  Paving  &  Contracting  Company 
againat  the  City  of  New  York.  L.  L.  Kellogg» 
of  New  York  City,  for  appellant  T.  Farley,  of 
New  York  City,  for  respondent  No  opinion. 
Judgment  affirmed,  with  costs.  Order  filed. 
See,  also,  163  App.  Div.  953,  148  N.  Y.  Supp. 
1104. 


ATWOOD,  Respondent,  ▼.  LAW,  Appellant 
(Supreme  Court,  Appellate  Division,  Fourth 
Department.  March  26,  1915.)  Action  by 
Katherine  E.  Atwood,  as  administratrix,  etc., 
against  William  F.  Law. 

PER  CURIAM.  Judgment  and  order  revers- 
ed, and  new  trial  granted,  with  costs  to  appel- 
lant to  abide  event  Held,  that  the  verdict  is 
against  the  weight  of  the  evidence,  and  that  the 
plaintiff  failed  to  prove  that  the  alleged  negli- 
gence of  defendant,  which  it  is  claimed  caused 
the  death  of  plaintiff's  intestate,  occurred  with- 
in two  years  immediately  preceding  his  death. 

In  re  AYLER.  (Supreme  Court,  Appellate 
Division,  First  Department.  January  22,  1915.) 
In  the  matter  of  Junius  C.  Ayler.  No  opinion. 
Referred  to  Hon.  H.  A.  Gildersleeve,  official 
referee.    Settle  order  on  notice. 

BAHEN,  Respondent,  v.  CROWE  et  al.,  Ap- 
pellants.  (Supreme  Court,  Appellate  Division, 
Fourth  Department.  March  17,  1915.)  Action 
by  Catherine  Bahen  against  Edward  C,  Crowe 
and  another.  No  opinion.  Judgment  affirmed, 
with  costs. 


In  re  BALL.  (Supreme  Court,  Appellate  Di 
vision,  Second  Department  March  19,  1915.) 
In  the  matter  of  the  accounting  of  John  Oscar 
Ball,  as  trustee,  etc.,  of  Blary  Caulfield,  de> 
ceased,  etc.  No  opinion.  Motion  denied.  See, 
also,  150  N.  Y.  Supp.  1074. 
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BANCO  DI  ROMA,  Appellant,  v.  SCARA- 
MELLI  et  al.,  Respondents.  (Supreme  Court, 
Appellate  Division,  First  Department  April 
16,  1915.)  Action  by  the  Banco  di  Roma 
against  Louis  J.  iScaramelli  and  another.  R. 
S.  Coutant,  of  New  York  City,  for  appellant. 
M.  S.  Harris  and  A.  S.  Gilbert,  both  of  New 
York  City,  for  respondents.  No  opinion.  Or- 
der affirmed,  with  »1U  cof<ts  and  disbursements. 
Order  filed.     See,  also,  152  N.  Y.  Supp.  1149. 


BANK  OF  UNITED  STATES,  Respondent, 
V.  PUBLIC  BANK  OF  NEW  YORK  CITY, 
Appellant.  (Supreme  Court,  Appellate  Divi- 
sion, First  Department.  April  30,  1915.)  Ac- 
tion by  the  Bank  of  the  United  States  against 
the  Public  Bank  of  New  York  City.  H.  L. 
Moses,  of  New  York  City,  for  appellant.  L. 
Sanders,  of  New  York  CJity,  for  respondent. 
No  opinion.  Determination  affirmed,  with  costs. 
Order  filed.     See.  also,  151  N.  Y.  Supp.  1102. 


BANNISTER  v.  MURRAY.  (Supreme 
Court,  Appellate  Division.  First  Department. 
April  30,  1915.)  Action  by  Corrine  L.  .Ban- 
nister against  George  G.  Murray.  No  opinion. 
Application  denied,  with  $10  costs.  Order 
signed.     See,  also,  152  N.  Y.  Supp.  192. 


BANQUB  COXTINKNTALE  DE  PARIS, 
Respondent,  v.  LIEBMANN,  Appellant.  (Su- 
preme Court,  Appellate  Division,  First  Depart- 
ment. April  23.  1915.)  Action  by  the  Banque 
Continentale  de  Paris -against  David  Liebmann. 
L.  C.  Weiler,  of  New  York  City,  for  appellant. 
G.  T.  Hogg,  of  New  York  City,  for  respondent. 
No  opini(m.  Judgment  affirmed,  with  costs. 
Order  filed. 


In  re  BARNES.  (Supreme  Court.  Appellate 
Division,  Fourth  Department.  March  26, 1915.) 
In  the  matter  of  the  application  of  Maria  C. 
Barnes  for  the  apjDointment  of  commissioners  to 
ascertain  the  damage  to  her  property  caused  by 
the  chance  of  grade  on  East  Main  street,  in  the 
village  of  Cuba.  No  opinion.  Motion  for  leave 
to  appeal  (151  N.  Y.  Supp.  1103)  to  Court  of 
Appeals  granted,  and  questions  for  review  cer- 
tified. 


BARNES  V.  STERN  BROS.  (Supreme 
Court,  Appellate  Division,  First  Department. 
April  16,  1915.)  Action  by  William  Barnes 
against  the  Stern  Bros.  No  opinion.  Applica- 
tion denied,  with  $10  costs.  Order  signed.  See, 
also,  151  N.  Y.  Supp.  887. 


BARNET,  Respondent,  v.  CROSS,  Appel- 
lant. (Supreme  Court,  Appellate  Division, 
Third  Deportment.  March  18,  1915.)  Action 
by  Jesse  Barnet  against  James  H.  Cross.  No 
opinion.  Interlocutory  judgment  affirmed,  with 
costs,  with  usual  leave  to  the  appellant  to  with- 
draw the  demurrer  and  answer  upon  payment  of 
costs. 


BARROW,  Appellant,  v.  BARROW,  E- 
spondent.  (Appeal  No.  1.)  (Supreme  Cour„ 
Appellate  Division,  Second  Department  ApiJ 
1,  1915.)  Action  by  Robert  McMillan  Bar: 
against  Constance  Barrow.  No  opinion.  J-j- 
ment  affirmed,  with  costs.  See,  also,  150  N.  1 
Supp.  1076.  

BAUMAN  v.  ENGELMAN  et  al.  (two  cas-f 
(Supreme  Court,  Appellate  Division.  First  I^ 

eartment.  April  1,  1915.)  Action  by  R»t-.4 
lauman  and  by  Joseph  H.  Bauman  a>aiE5 
Joseph  Engelman  and  others.  J.  C.  Bran  J,  S 
New  York  City,  for  appellants.  H.  Strizv*»r.  .^ 
New  York  City,  for  respondents.  No  opin-c 
Orders  reversed,  with  $lO  coste  and  disbinr 
ments,  and  motions  granted,  with  $10  costs,  ui 
Sylvester  v.  Lewis,  55  App.  Div.  470,  67  >.  i 
Supp.  176.     Orders  filed. 


BEGIEBING  v.  JAGERHUBER  et  al.  it: 
preme  Court,  Appellate  Division,  First  !)«?-";; 
ment.  April  16,  1915.)  Action  by  Emi]  I 
Begiebing  against  Max  Jagerhuber,  mipl&.r^i 
with  others.  No  opinion.  Motion  to  di>T-H 
appeal  denied,  with  $10  costs.  Order  ltJ 
See,  also,  151  N.  Y.  Supp.  1104;  lo2  \  i 
Supp.  783.  _ 

BEHRER,  Respondent,  v.  ERNST,  Ap^^l 
lant.  (Supreme  Court,  Appellate  Division,  n 
ond  Department  March  12,  1915.)  Action! 
Martin  Behrer  against  Mary  Ernst  No  .;r^ 
ion.  Judgment  of  the  County  Court  of  hrj 
mond  County  reversed,  and  new  trial  ord-^r  I 
costs  to  abide  the  event,  on  the  ground  oi  -3 
ror  in  the  exclusion  of  evidence  offered  at  i-- 1 
65  of  the  record  on  appeal.  See,  also,  165  A:J 
Div.  922,  149  N.  Y.  Supp.  1070. 


BELL,  Respondent,  v.  NEW  YORK,  0. 
W.  R.  CO.,  Appellant  (Supreme  Court,  ApH 
late  Division,  Second  Department  April  -I 
1915.)  Action  by  Edward  Bell  against  the  >  < 
York,  Ontario  &  Western  Railway  Comp*:] 
No  opinion.  Order  affirmed,  with  $10  costs  sii 
disbursements. 


BENSON  V.  YELLOW  TAXICAB  CO.  ip 
preme  Court,  Appellate  Division,  First  .m 
partment  April  1,  1915.)  Action  by  Cathir-i 
Benson  against  the  Yellow  Taxicab  Cotopt:! 
No  opinion.  Motion  granted,  with  $10  a^i 
Order  filed. 


BENTLEY,  Respondent,  v.  CONnNENTi] 
INS.  CO.,  Appellant  (Supreme  Conrt,  Ai:;i 
late  Division,  Fourth  Department  March  J 
1915.)  Action  by  Oliver  H.  Bentley  against -I 
Continental  Insurance  Company.  No  opio3 
Judgment  and  order  affirmed,  with  costs. 


In  re  BERKELEY.  (Supreme  C>)urt  At? 
late  Division,  First  Department  April  -I 
1915.)  In  the  matter  of  Lancelot  Sf-  Berir>  I 
an  attorney.  No  opinion.  Referred  to  RJ 
John  J.  Freedman,  official  referee.  Settle  or.'^ 
on  notice. 
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BERKELEY.  Appellant,  y.  FRIEDMAN.  Re- 

}ondent.  (Supreme  Court.  Appellate  Division, 
ecoud  Department.  Marcn  2B,  1915.)  Action 
y  Lancelot  M,  Berkeley  against  David  R. 
riedman.  No  opinion.  Order  affirmed,  with 
10  costs  and  disbursements.  See,  also,  l52  N. 
.  Supp.  1099. 


BERKELEY.  Appellant,  v.  FRIEDiLAN, 
lespondent.  (Supreme  Court.  Appellate  Divi- 
on.  Second  Department.  April  23,  1915.)  Ae- 
on by  L.  M.  Berkeley  against  D.  R.  Friedman, 
[o  opinion.  Motion  denied,  with  $10  costs, 
ee.  also,  152  N.  Y.  Supp.  1099. 

BDRKOWITZ.  Appellant,  v.  BRDDER  et 
1.,  Respondents.  (Supreme  Court.  Appellate 
Mvision,  First  Department  April  16,  lJil5.) 
ction  by  Morris  Berkowitz  against  Abe  Bruder 
nd  others.  L.  B.  Cohen,  of  New  York  City, 
)r  appellant.  J.  Wilkenfeld,  of  New  York 
lity,  lor  respondents.  No  opinion.  Order  af- 
rmod.  with  |10  costs  and  disbursements.  Or- 
er  filed. 


BESSLER,  Appellant,  v.  VENNER,  Re- 
[)t)ndent.  (Supreme  CJourt,  Appellate  Division, 
irst  Department.  January  Z2,  1915.)  Ac- 
ion  by  George  F.  Bessler  ai?ainst  Clarance  U. 
enner.  E.  Weaver,  of  Rome,  for  appellant. 
.  A.  Hodge,  of  New  York  City,  for  respondent, 
fo  opinion.  Judgment  affirmed,  witn  costs. 
>rder  filed. 


BEVES  v.  POST.  (Supreme  Court,  Appel- 
ite  Division,  First  Department.  April  1, 1915.) 
ction  by  Arthur  S.  Beves  against  Mary  E. 
ost.  No  opinion.  Motion  granted,  without 
)st8.  Order  filed.  See,  also,  156  App.  Div. 
28,  141  N.  Y.  Supp.  1109;  152  N.  Y.  Supp. 
)99. 


BEVES  V.  POST.  (Supreme  (3ourt,  Appel- 
te  Division,  First  Department.  April  9, 
)15.)  Action  by  Arthur  S.  Beves  against 
[ary  E.  Post,  as  executrix,  etc.  No  opinion. 
fotion  for  stay  denied,  with  .$10  costs.  Order 
led.     See,  also,  152  N.  Y.  Supp.  1099. 


BTDWRLL,  ReRDOndent,  v.  VILLAGE  OF 
AST  ROCHESTER,  Appellant.  (Supreme 
ourt,  Appellate  Division.  Fourth  Department, 
arch  17,  1915.)  Action  by  Joseph  W.  Bidwell 
gainst  the  Village  of  East  Rochester.  No  opin- 
n.     Judgment  and  order  affirmed,  with  costs. 

BINNS.  Appellant,  v.  GREATER  NEW 
ORK  FILM  RENTAL  CO.,  Respondent, 
supreme  Court,  Appellate  Division,  First  De- 
irtraent.  March  19,  1015.)  Action  bv  John 
.  Binns  against  the  Greater  New  York  Film 
ental  Company.  A.  F.  Hansl,  of  New  York 
ity,  for  appellant.  S.  E.  Rogers,  of  New  York 
ity,  for  respondent.  No  opinion.  Order  af- 
*med,  with  $10  coats  and  disbursements.  Or- 
T  filed. 


BITOLIO  V.  BRADLEY  CONTRACTING 
CO.  (Supreme  Court,  Appellate  Division,  B^st 
Department.  April  30,  1915.)  Action  by  Ern- 
esto Bitolio  against  the  Bradley  Contracting 
Company.  No  opinion.  Motion  denied,  with 
$10  costs.  Order  filed.  See,  also,  152  N.  Y. 
Supp.  307. 


BOCKHAUS,  Appellant,  ▼.  INl^ERBORO 
RAPID  TRANSIT  CO.,  Respondent.  (Su- 
preme Court,  Appellate  Division,  First  Depart- 
ment. March  26,  1915.)  Action  by  George 
Bockhaus  against  the  Interboro  Rapid  Transit 
Company.  W.  M.  Geer,  Jr..  of  New  York  City, 
for  appellant  B.  H.  Ames,  of  New  York  City, 
for  respondent 

PER  CURIAM.     Order  affirmed,  with  costa. 

INGRAHAM,  P.  J.,  dissents,  on  the  ground 
that  the  application  of  the  maxim  res  ipsa  loqui- 
tur, and  the  evidence  of  an  uncommon  jerk, 
which  was  the  immediate  cause  of  the  accident, 
presented  a  question  for  the  jury  as  to  the  neg- 
ligence of  the  defendant     Order  filed. 

BOEDICKER  v.  SACKETT  &  WILHELMS 
CO.  (No.  7104.)  (Supreme  Court,  Appellate 
Division.  First  Department.  April  1,  1915.) 
Appeal  from  Special  Term,  New  York  County. 
Action  by  Herman  C.  Boedicker  against  the 
Sackett  &  Wilhelms  Company.  From  an  order 
granting  leave  to  serve  a  supplementary  an- 
swer, plaintifif  appeals.  Modified  and  affirmed. 
W.  K.  Weaver,  of  WhitestonCj  for  appellant 
Joseph  J.  Com,  of  New  York  City,  for  respond- 
ent 

PER  CURIAM.  The  order  appealed  from  is 
modified,  by  imposing  as  a  condition  of  per- 
mitting the  defendant  to  serve  a  supplementary 
answer  that  he  pay  a  trial  fee  of  $30  and  $10 
costs  of  opposing  motion,  and,  as  so  modified, 
affirmed,  with  $10  costs  and  disbursements  to 
the  appellant. 

BOOTH,  Respondent,  v.  GRUBB  &  KOSB- 
GARTBN  BROS^  Appellants.  (Supreme 
Court,  Appellnte  Envision,  First  Department 
April  1,  1915.)  Action  by  William  Booth 
against  Grubb  &  Kosegarten  Bros.  A.  Mer- 
chant, Jr.,  of  New  York  City,  for  appellants. 
W.  C.  Low,  of  New  York  C?ity,  for  respondent 
No  opinion.  Order  affirmed,  with  $10  costs  and 
disbursements.    Order  filed. 


BO  WEN.  Respondent,  v.  FENNO,  Appellant 
(Supreme  Court,  Appellate  Division,  First  De- 

£artment  April  1,  1915.)  Action  by  Charles 
..  Bowen  against  Edward  K.  Fenno.  G.  D. 
Zahm,  of  New  York  City,  for  appellant.  A. 
Foulds,  Jr.,  of  New  York  City,  for  respondent 
No  opinion.  Order  affirmed,  with  $10  costs  and 
disbursements.  Order  filed.  See,  also,  151  N. 
Y.  Supp.  1105. 


BOYD,  Appellant,  v.  BUFFALO  STEAM 
ROLLER  CO.,  Respondent  (Supreme  Court, 
Appellate  Division,  Fourth  Department  March 
26,  1915.)    Action  by  Donald  D.  Boyd  against 
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fche  BufiFalo  Steam  Roller  Company.  No  opin- 
ion. Order  (87  Misc.  Rep.  20,  140  N.  Y. 
Supp.  1050)  affirmed,  with  SIO  costs  and  dis- 
bursements. See.  also,  162  App.  Diy.  026,  147 
N.  Y.  Supp.  1108. 


In  re  BOYLiB.  (Supreme  Court  Appellate 
Division,  Second  Department  April  16,  1015.) 
In  the  matter  of  the  application  of  Phcebe  A. 
D.  Boyle,  etc. 

PER  CURIAM.  Order  (151  N.  Y.  Supp. 
1022)  resettled,  so  as  to  allow  a  bill  of  costs 
to  each  of  the  special  guardians  on  the  appeal, 
payable  out  of  the  estate,  and  one  bill  of  costs 
to  be  divided  between  the  other  respondents, 
each  to  tax  his  disbursements,  payable  by  the 
appellant 

BOYLB  ▼.  GEX).  A.  FULLER  CO.  (Su- 
preme Court,  Appellate  Division,  first  Depart- 
ment. April  1,  101 5J  Action  by  Martin  Boyle 
against  the  Geo.  A.  Fuller  Company.  No  opin- 
ion. Motion  denied,  with  $1()  costs.  Order 
filed.    See,  also,  151  N.  Y.  Supp.  1105. 

BRANDT.  Appellant,  v.  BRANDT,  Respond- 
ent, et  al.  (Supreme  Court,  Appellate  Division, 
Second  Department.  March  5,  1015.)  Action 
by  Annette  Brandt,  an  infant,  etc.,  against 
Edward  A.  A.  Brandt,  as  executor,  etc.,  and 
others.  No  opinion.  Motion  to  resettle  order 
(151  N.  Y.  Supp.  1106)  denied,  with  $10  costs. 
Subdivision  4  of  section  101  of  the  Code  of 
Civil  Procedure  has  no  application. 

*  BRANDT.  Appellant,  v.  BRANDT.  Respond- 
ent, et  al.  (Supreme  Court,  Appellate  Division, 
Second  Department  March  5,  1015.)  Action 
by  Clara  Augusta  Brandt  against  Edward  A. 
A.  Brandt  as  executor,  etc.,  and  others.  No 
opinion.  Motion  to  resettle  order  (151  N.  Y. 
Supp.  1106)  denied,  with  $10  costs.  Subdivi- 
sion 4  of  section  101  of  the  Code  of  Civil  Pro- 
cedure has  no  application. 

BRANDT,  Appellant  v.  BRANDT,  Respond- 
ent, et  al.  (Supreme  Cx)urt  Appellate  Division, 
Second  Department  March  5,  1015.)  Action 
by  Harry  E.  Brandt  against  Edward  A.  A. 
Brandt  as  executor,  etc.,  and  others.  No  opin- 
ion. Motion  to  resettle  order  (151  N.  Y.  Supp. 
HOG)  denied,  with  $10  costs.  Subdivision  4  of 
section  101  of  the  Code  of  Civil  Procedure  has 
no  application. 


BREEN  V.  ESSEX  COUNTY.  (Supreme 
Court,  AppelUte  Division,  First  Department. 
April  30,  1915.)  Action  by  Alice  Breen  against 
the  County  of  Essex.  No  opinion.  Order  af- 
firmed, with  $10  costs  and  disbursements.  Or- 
der filed. 


BRESSLIN,  Respondent  v.  STAR  CO.,  Ap- 
pellant (Supreme  Court  Appellate  Division, 
Second  Department  March  10,  1915.)  Action 
by  Leon  Bresslin  against  the  Star  Company. 
No  opinion.  Motion  denied,  without  costs. 
See,  also,  151  N.  Y.  Supp.  660. 


In  re  HBEWSTBR.  (Supreme  Cbnrt,  Appd- 
late  Division,  Second  Department.  April  16, 
1915.)  In  the  matter  of  George  B.  Brewster, 
an  attorney.    No  opinion.    Motion  granted. 

BRIDGES  V.  BROOKLYN  UNION  GAS 
CO.  (Supreme  (Tourt,  Appellate  Division,  Fuk 
Department  April  1,  1915.)  Action  by  Henrr 
W.  Bridges  against  the  Brooklyn  Union  Gis 
Company.  H.  J.  Leffert,  of  New  York  Oty, 
for  plaintiff.  A.  E.  Goddard  of  Brooklvn,  for 
defendant  No  opinion.  Order  afflrmed.  O 
der  tiled. 


BRINKMAN,  Appellant,  ▼.  PENNSTLVA 
NIA  R.  CO.,  Respondent  (Supreme  Court,  Ap- 
pellate Division,  Fourth  Department  Marci: 
17,  1015.)  Action  by  Michael  Kearon  Brink- 
man  against  the  Pennsylvania  Railroad  Coo- 
pany. 

PER  CURIAM.  Judgment  and  order  reren- 
ed,  and  new  trial  granted,  with  costs  to  appel- 
lant to  abide  event  Held,  that  the  evidec^ 
presents  a  question  of  fact  as  to  whether  tk^ 
defendant  was  negligent  in  failine  to  adopt  i 
reasonable  and  proper  system  of  inapection  of 
the  chains  furnished  plaintiff  in  the  perfors- 
ance  of  his  work. 

FOOTE,  J.,  dissents. 


BROKAW,  Respondent,  ▼.  BROWI^,  Appel- 
lant (Supreme  Court,  Appellate  DiTisi-c 
First  Department  April  30,  1015.)  Action  t; 
James  I.  Brokaw  against  William  O.  Broim 
H.  M.  Hitchings,  of  New  York  City,  for  ■;- 
pellant  V.  P.  Donihee,  of  New  York  City,  f  r 
respondent  No  opinion.  Order  afflrmed.  viti 
$10  costs  and  disbursements.    Order  filed 

BROKAW  V.  SHERRY.  (Supreme  Oonrt. 
Appellate  Division,  First  Department  Arrj 
1,  1015.)  Action  by  Elvira  G.  Brokaw  ajraias: 
Louis  Sherry.  No  opinion.  Motion  dfci^ 
with  110  costs.  Order  filed.  See,  alao^  152  X 
Y.  Supp.  1100.         

BROKAW  V.  SHERRY.  i^Sapreme  Oomt 
Appellate  Division,  First  Department  Ar.-fii 
1,  1015.)  Action  by  Elvira  G.  Brokaw  agaiaiti 
Louis  Sherry.  No  opinion.  Motion  for  an  *• 
der  to  relieve  appellant  from  printing  exhihsj 
and  extending  time  to  serve  printed  papers  ^\ 
nied.  Settle  order  on  notice.  See,  also,  152  \ 
Y.  Supp.  1100.         ^___  j 

BROOKS,  Appellant,  ▼.  ROSEFF.  Resr* 
dent.  (Supreme  Court,  Appellate  Division.  Fift 
Department  January  22,  1015.)  Action  iff 
Harry  Brooks  against  Samuel  Roseff.  A  I 
(3eist  of  New  York  City,  for  appellant  X^ 
Coe,  of  New  York  City,  for  respondent  M 
opinion.  Judgment  afiSrmed,  with  costiL  OnU 
filed. 


In  re  BROWN.    (Supreme  CouTt  AppeW 
Division,  First  Department     March  12,  19lS 
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n  the  matter  of  Max  Brown.  No  opinion. 
Reference  ordered  to  Hon.  Roger  A.  Pryor,  oflS- 
ial  referee.     Settle  order  on  notice. 


BROWN.  Respondent,  v.  ASSOCIATED 
PERATING  CO.,  Appellant  (Supreme  CJourt. 
ippeliate  Division,  Second  Department.  March 
O,  1915.)  Action  by  Charles  B.  Brown  against 
be  Associated  Operating  Company. 

PER  CURIAM.  Motion  to  resettle  order  (in 
G5  App.  Div.  702. 151  N.  Y.  Supp.  531)  granted. 
?be  order  as  resettled  should  contain  a  recital 
s  follows:  **It  is  hereby  ordered  and  adjudg- 
d  that  the  judgment  and  order  so  appealed 
rom  be  and  the  same  are  hereby  reversed  on 
uestions  of  law  and  fact.  The  court  having 
xamined  the  evidence,  and  holding  that  the 
nding  of  the  jury  that  plaintiff  was  free  from 
egligence  contributing  to  his  injury  was  con- 
rary  to  the  fact  and  contrary  to  the  evidence, 
aid  finding  is  hereby  reversed,  with  costs  and 
isbursements;  and  it  is  further  ordered  that 
he  complaint  herein  be  and  the  same  hereby  is 
ismissed  on  the  merits,  with  costs." 


BUCHMAN  V.  BBRMAN.  (Supreme  Court, 
Lppellate  Division,  Second  Department.  March 
,  1915.)  Action  by  Jacob  Buchman  against 
Lbraham  Berman,  in  which  Benjamin  Erde  ap- 
leals.  No  opinion.  Motion  granted,  on  condi- 
ion  that  the  cause  be  placed  on  the  April  cal- 
ndar,  and  be  ready  for  argument  when  reached ; 
therwise,  motion  denied,  with  $10  costs.  See, 
Iso,  152  N.  Y.  Supp.  1101. 


BUCHMAN  V.  BERMAN  (three  cases).  (Su- 
•reme  Court,  Appellate  Division,  Second  De- 
artment.  April  23.  1915.)  Action  by  Jacob 
(uchman  against  Abraham  Berman,  in  which 
benjamin  Erde  appeals.  No  opinion.  Order 
lodified^  by  striking  out  so  much  of  the  costs 
f  the  nrst  action,  vie.,  $15,  as  went  into  the 
ounterclaim  of  the  second  action,  and,  as  so 
lodified,  affirmed,  without  costs.  See,  also,  152 
f.  Y.  Supp.  1101. 


BIJCKLBY,  Respondent,  v.  J.  &  G.  lilPP- 
1  ANN,  Appellants.  (Supreme  Court,  Appellate 
)ivi8ion,  Fourth  Department. "  March  17, 1915.) 
n  the  matter  of  the  arbitration  of  certain  mat- 
ers of  difference  between  Martin  D.  Buckley 
nd  J.  &  G.  liippmann. 

PER  CURIAM.  Order  reversed,  with  |10 
osts  and  disbursements,  and  judgment  vacated, 
leld,  that  there  was  no  valid  submission  of 
he  controversy  to  arbitrators  under  the  pro- 
isions  of  the  statute. 


BUFFALO  BUILDERS'  SUPPLY  CO.,  Inc. 
Lppellant,  v.  REEB,  Respondent.  (Supreme 
iSourt,  Appellate  Division,  Fourth  Department, 
darch  17,  1915.)  Action  by  the  Buffalo  Build- 
rs*  Supply  Company,  Incorporated,  against 
klenno  A.  Reeb.  No  opinion.  Motion  for  rear- 
:ument  (in  151  N.  Y.  Supp.  1107)  denied,  with 
»10  costs.  Motion  for  leave  to  appeal  to  Court 
tf  Appeals  denied. 


BUFFALO  SAVINGS  BANK  ▼.  POLISH 
ROMAN  CATHOLIC  CHURCH  OF  THE 
HOLY  MOTHER  OF  THE  ROSARY,  OF 
BUFFALO,  et  al.  (DIOCESE  OF  BUFFALO, 
Intervener).  (Supreme  Court,  Appellate  Divi- 
sion, Fourth  Department  March  10,  1915.) 
Action  by  the  Buffalo  Savings  Bank  against 
the  Polish  Roman  Catholic  Church  of  the  Holy 
Mother  of  the  Rosary,  of  Buffalo,  and  others, 
in  which  the  Diocese  of  Buffalo,  intervened  and 
appeals.  No  opinion.  Motion  of  Donnelly  & 
0*Neil  to  amend  order  denied,  with  $10  costs. 
Held,  the  rights  and  interest  of  the  attorneys, 
Donnelly  &  O'Neil  are  sufficiently  cared  for  by 
the  ninth  paragraph  of  the  order  appealed  from. 
See,  also,  151  N.  Y.  Supp.  1107;  152  N.  Y. 
Supp.  1101. 


BUFFALO  SAVINGS  BANK  v.  POLISH 
ROMAN  CATHOLIC  CHURCH  OF  THB 
HOLY  MOTHEP  OF  THE  ROSARY,  OF 
BUFFALO,  et  al.,  (DIOCESE  OF  BUFFALO, 
Intervener).  (Supreme  Court,  Appellate  Divi- 
sion, Fourth  Department.  March  26,  1915.) 
Action  bv  the  Buffalo  Savings  Bank  against  the 
Polish  Roman  Catholic  Church  of  the  Holy 
Mother  of  the  Rosary,  of  Buffalo,  and  others,  in 
which  the  Diocese  of  Buffalo  intervened.  Mo- 
tions for  reargument  denied.  Motions  of  the 
Diocese  of  Buffalo  and  the  Pendock  Company 
for  leave  to»  appeal  to  Court  of  Appeals  grant- 
ed, and  questions  for  review  certified.  No  opin- 
ion. Motion  of  Donnelly  &  O'Neil  for  leave  to 
appeal  to  Court  of  Appeals  denied,  with  $10 
costs.    See,  also,  152  N.  Y.  Supp.  1101. 


In  re  BURNS.  (Supreme  Court,  Appellate 
Division,  Third  Department.  March  18,  1915.) 
In  the  matter  of  the  claim  of  William  James 
Burns  for  workmen's  compensation,  in  which 
the  Southern  Pacific  Company,  employer  and 
self-insurer,  appeals. 

PER  CURIAM.  Decision  and  award  af- 
firmed. 

KELLOGG,  J.,  not  sitting. 


BUSHBY,  Respondent,  ▼.  BERKELEY  et  al.. 
Appellants.  (Supreme  Court,  Appellate  Divi- 
sion, First  Department.  March  12,  1915.)  Ac- 
tion by  James  C.  Bushby  against  Lancelot  M. 
Berkeley  and  another.  L.  M.  Berkeley,  of  New 
York  City,  for  appellants.  M.  D.  Steuer,  of 
New  York  City,  for  respondent.  No  opinion. 
Judgment  affirmed,  with  costs.  Order  filed. 
See,  also,  150  N.  Y.  Supp.  1079;  152  N.  Y. 
Supp.    1101.  

BUSHBY  V.  BERKELEY  et  aL  (Supreme 
Court,  Appellate  Division,  First  Department. 
April  23.  1915.)  Action  bv  James  Cf.  Bushby 
against  Lancelot  M.  Berkeley  and  otiiers.  No 
opinion.  Motion  denied.  Order  filed.  See,  al- 
so, 153  App.  Div.  742,  138  N.  Y.  Supp.  831; 
152  N.  Y.  Supp.  1101. 


BUSHWAY,  Respondent,   v.   McGBTRICK, 

Appellant      (Supreme    Court,   Appellate   Divi- 
sion,  Fourth    Department     March   10,   1915.) 
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Action  by  Patrick  Bushway  against  Thomas  Mc- 
Getrick.  No  opinion.  Order  affirmed,  with 
$10  costs  and  disbursements. 


BUTLER,  Respondent,  v.  O'BRIEN.  Appel- 
lant. (Supreme  Court,  Appellate  Division,  First 
Department.  March  26.  1915.)  Action  by  Lucie 
Butler  against  James  D.  O'Brien.  A.  C.  Mor- 
gan, of  New  York  City,  for  appellant,  R.  Fos- 
ter, of  New  York  City,  for  respondent.  No 
opinion.  Judgment  and  order  affirmed,  with 
costs.     Order  filed. 


In  re  BUTTS.  (Supreme  Court,  Appellate 
Division,  First  Department.  April  16,  1915.) 
In  the  matter  of  Thomas  W.  Butts.  No  opin- 
ion. Application  granted,  and  respondent  dis- 
barred.    Settle  order  on  notice. 

CAHN,  Appellant,  v.  MORRIS  et  al.,  Respon- 
dents. (Supreme  Court,  Appellate  Division, 
First  Department.  January  22,  1915.)  Action 
by  Ferdinand  Cahn  against  Abram  Morris  and 
another.  Walter  C.  Low.  of  New  York  City, 
for  appellant.  M.  L.  Scnallek,  of  New  York 
City,  for  respondents.  No  opinion.  Judgment 
affirmed,  with  costs.  Order  filed.  See,  also,  162 
App.  Div.  899,  146  N.  Y.  Supp.  1085. 

CAIRE,  Respondent,  v.  PIEL,  Appellant. 
(Supreme  Court,  Appellate  Division,  Second  De- 
partment. March  5,  1915.)  Action  by  Julia  A. 
Caire  against  Gottfried  Piel.  No  opinion. 
Judgment  and  order  unanimously  affirmed,  with 
costs. 


CALDERO,    Appellant,    v.    KAMENSTEIN, 

Respondent.  (Supreme  Court,  Appellate  Divi- 
sion, First  Department.  April  9,  1915.)  Ac- 
tion by  John  Caldero  against  Meyer  Kamen- 
stein.  J.  B.  ELseman.  of  Brooklyn,  for  appel- 
lant. J.  F.  Mahan,  of  New  York  City,  for  re- 
spondent. No  opinion.  Order  affirmed,  with 
costs.    Order  filed. 


CALLAHAN  ▼.  ESCHER  et  al.  (Supreme 
Court,  Appellate  Division,  Second  Department. 
March  5,  1915.)  Action  by  Josie  Callahan 
against  Louis  Kscher  and  another. 

PER  CURIAM.  Motion  granted,  provided 
that,  within  five  days  after  entry  of  the  order 
upon  the  decision  of  this  motion,  defendants 
file  in  the  office  of  the  clerk  of  Kings  county  for 
order  of  February  9,  1915,  requiring  plaintiff 
to  file  security  for  costs,  and  the  papers  upon 
which  such  order  was  founded.  In  default  there- 
of, motion  denied,  with  $10  costs. 


CAMPION.  Appellant,  v.  ROMAN  CATH- 
OLIC ORPHAN^  ASYLUM.  Respondent  et  al. 
(Supreme  Court,  Appellate  Division,  First  De- 
partment. April  16,  1915.)  Action  by  Marion 
L.  Campion  against  the  Roman  Catholic  Orphan 
Asylum,  impleaded  with  others.  E.  J.  Myers, 
of  New  York  City,  for  appellant.  J.  F.  Daly,  of 
New  York  City,  for  respondent.  No  opinion. 
Order  affirmed,  with  $10  costs  and  disburse- 
ments. Order  filed.  See,  also,  152  N.  Y.  Supp. 
1102. 


CAMPION,  Appellant,  ▼.  ROMAN  CATH- 
OLIC ORPHAN  ASYLUM,  Respondent,  et  al 
(Supreme  Court,  Appellate  Division,  First  De- 
partment April  16,  1915.)  Action  by  ^lary  L 
Campion  against  the  Roman  Catholic  Orphan 
Asylum,  impleaded  with  others.  E.  J.  Myen, 
of  New  York  City,  for  appellant  J.  F.  Daly, 
of  New  York  City,  for  respondent  No  opinioiL 
Order  affirmed,  with  $10  costs  and  di^buiie 
ments.  Order  filed.  See,  also,  152  N.  Y.  Sapp. 
1102. 


CAMPION  V.  ROMAN  CATHOLIC  OR 
PIIAN  ASYLUM  et  al.  (two  cases).  (Su- 
preme 0>urt,  Appellate  Division,  First  Depart- 
ment April  30,  1915J  Action  by  Mary  L 
Campion  against  the  Roman  CJatholic  Orphaa 
Asylum  and  others.  E.  J.  Myers,  of  New  I'ork 
City,  for  appellant  A.  S.  Pratt  and  J.  F.  I>a!v 
both  of  New  York  City,  for  respondents.  No 
opinion.  Judgment  and  order  affirmed,  with 
costs.  Orders  filed.  See,  also,  152  N.  Y.  Sup?. 
1102. 


In  re  CARNEGIE  TRUST  00.  NEW  BEI^ 
GRAVIA  REALTY  CO.,  Appellant,  v.  .SI 
PERINTENDENT  OP  BANKS  OF  STATE 
OF  NEW  YORK,  Respondent  (Supreao^ 
Court,  Appellate  Division,  First  Department 
April  1,  1915.)  In  the  matter  of  the  Camor^ 
Trust  Company.  Action  by  the  New  Belgraria 
Realty  (Company  against  the  Superintendent  of 
Banks  of  the  State  of  New  York.  G.  E.  Jo^ 
seph.  of  New  York  City,  for  appellant  W. 
Ward,  of  New  York  City,  for  respondent  >'' 
opinion.  Orders  affirmed,  with  $10  costs  aiu 
disbursements.    Order  filed. 


CARNEGIE  TRUST  CO.  v.  KRESS.  (Sih 
preme  Court,  Appellate  Division,  First  Depart- 
ment March  19,  1915.)  Action  by  the  Car- 
negie Trust  Company  against  Samuel  H.  Kre^v 
No  opinion.  Motion  granted;  question  certitlfu. 
order  filed.     See,  also,  152  N.  Y.  Supp.  llOi 

CARNEGIE  TRUST  CO.  v.  KRCSS.  (Su- 
preme Court,  Appellate  Division,  First  Depart 
ment  April  1,  1915.)  Action  by  the  CarDe«> 
Trust  Company  against  Samuel  H.  Kress.  N- 
opinion.  Motion  denied.  Setde  order  on  ik- 
tice.  See,  also,  151  N.  Y.  Supp.  1108:  15:^  N 
Y.  Supp.  1102. 

CARNEGIE  TRUST  CO.  v.  KRESS.  <S> 
preme  Court,  Appellate  Division,  First  De^wr. 
ment.  April  16,  1915.)  Action  by  the  Cnn-z^ 
Trust  Company  against  S.  H.  Kress.  No  >>]  i 
ion.  Motion  granted.  Settle  order  on  ni'th^. 
See,  also,  152  N.  Y.  Supp.  1102. 


CARPENTER  v.  WARFIBLD.  (Supi^r 
Court,  Appellate  Division,  BMrst  I>epartm*Mii 
April  1,  1915.)  Action  by  Nathaniel  Carp«3t« 
against  Carlos  Warfield.  No  opinion.  M.  ri  i 
denied  with  $10  costs.  Order  nled.  See.  Ha 
152  N.  Y.  Supp.  1103.  • 
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CARPBNTBE  v.  WARFIEL0.  (Supreme 
!ourt,  Appellate  Division,  First  Department 
Lpril  1,  1915.)  Action  by  Nathaniel  L.  Car- 
enter  against  Carlos  Warfield.  No  opinion, 
lotion  granted,  with  $10  costs.  Order  filed, 
lee,  also,  152  N.  Y.  Supp.  1102. 


CARPENTER  MOTOR  VEHICLE  CO.,  Re- 
pondent,  v.  2HiARSHAIA  Appellant.  (Su- 
reme  Court,  Appellate  Division,  Second  De- 
aitment.  March  15,  1915.)  Action  by  the 
!arpenter  Motor  Vehicle  Company  against  Ray- 
loiid  W.  MarshaU. 

PER  CURIAM.  Appeal  dismissed,  with  $10 
osts  and  disbursements.  Until  defendant's  de- 
ault  in  failing  to  obey  the  order  for  his  ezami- 
ation  shall  be  opened,  defendant  cannot  re- 
lew  such  an  order,  in  which  by  his  own  de- 
ault  he  is  deemed  to  have  acquiesced.  Flake 
.  Van  Wagenen,  54  N.  Y.  25;  Jones  Lumber 
;o.  V.  Fulton,  123  App.  Div.  386,  107  N.  Y. 
iupp.  942.  Neither  may  defendant  appeal  from 
he  later  order  modifying  the  default  order, 
ince  it  was  an  application  to  the  discretion  of 
be  court  below,  over  which  this  court  has  no 
ontrol.  Place  v.  Hayward,  100  N.  Y.  626,  3 
r.  E.  199;  Matter  of  National  Gramophone 
'orp.,  82  App.  Div.  693,  596,  81  N.  Y.  Supp. 
o3.     See,  also,  151  N.  Y.  Supp.  1108. 

CARPLES  V.  JOHN  DEERE  WAGON  CO. 
i^upreme  Court.  Appellate  Division,  First  De- 
artment.  April  1,  1915.)  Action  by  James 
I,  Carples  against  the  John  Deete  Wagon  Com- 
any.  No  opinion.  Motion  denied,  without 
wts.  Order  filed.  See,  also,  152  N.  Y.  Supp. 
34. 


CAUTBR  V.  CARTER.  (Supretne  Court,  Ap- 
ellate Division,  First  Department.  April  16, 
915.)  Action  by  Katherine  D.  Carter  against 
nmes  E.  Carter.  No  opinion.  Motion  to  dis- 
liss  appeal  granted,  with  $10  costs. 


In  r|  CAULB^IELD  et  al.  (Supreme  Court, 
ppellate  Division,  Second  Department.  March 
9,  1915.)  In  the  matter  of  the  application  of 
ohn  A.  Caulfield  and  anoth'er  for  the  removal 
t  John  Oscar  Ball  aa  testamentary  trustee, 
tc,  of  Mary  Caulfield,  deceased.  No  opinion, 
[otion  to  dismiss  appeal  denied,  without  costs, 
nd  without  prejudice  to  a  renewal  of  this  ap- 
licAtion  if  the  appeal  to  the  Court  of  Appeals 
I  the  matter  of  the  accounting  proceedings  of 
ohn  Oscar  Ball  is  not  diligently  prosecuted. 
CO,  also,  161  App.  Div.  937,  145  N.  Y.  Supp. 
IIG. 


CAVANAGH,  Respondent,  v.  McGOVERNet 
1.,  Appellants.  (Supreme  Court,  Appellate  Di- 
sion,  First  Department  March  12, 1915.)  Ae- 
on by  Bartholomew  A.  Cavanagh  against 
atrick  McGovem  and  another.  II.  S.  Bert- 
ie, of  New  York  City,  for  appellants.  J.  I. 
uff,  of  New  York  City,  for  respondent 
PER  CURIAM.  Judgment  and  order  affirm- 
l,  with  costs.  Order  filed. 
CLARKE,  J.,  dissents. 


CEHIO,  Respondent,  y.  FISCHER  et  al., 
Appellants.  (Supreme  Court  Appellate  Divi- 
sion, Second  Department  March  26,  1915.) 
In  the  matter  of  proceedings  supplemeutary  to 
execution  in  an  action  by  Angelo  Cehio  against 
Max  A.  Fischer  and  others.  No  opinion.  Or- 
der affirmed,  with  $10  costs  and  disbursementa. 

CHALMERS  et  al..  Appellants,  v.  NATION- 
AL CASH  REGISTER  CO.,  Respondent  (Su- 
preme CJourt,  Appellate  Division,  i^rst  Depart- 
ment March  12,  1916.)  Action  b^r  Eliza  J. 
Chalmers  and  another  against  the  National  Oash 
Register  Company.  T.  H.  Lord,  of  New  York 
City,  for  appellants.  G.  O,  Fox,  of  New  York 
City,  for  respondent  No  opinion.  Judgment 
affirmed,  with  costs.  Order  filed.  See,  also,  152 
N.   Y.   Supp.   1103. 

CHALMERS  et  al.  v.  NATIONAL  CASH 
REGISTER  CO.  (Supreme  Court,  Appellate 
Division,  First  Department  April  16,  1915.) 
Action  by  Eliza  J.  Chalmers  and  others  against 
the  National  Cash  Register  Company.  No  opin- 
ion. Motion  denied,  with  |10  costs.  Order 
filed.     See,  also.  152  N.  Y.  Supp.  1103. 


CIIASEN,  Appellant,  v.  ASTORIA  LIGHT, 
HEAT  &  POWER  (X).,  Respondent  (Supreme 
Court,  Appellate  Division,  Second  Department. 
April  16,  1915.)  Action  by  Max  Chasen  against 
the  Astoria  Light,  Heat  &  Power  Company. 

PER  CURIAM.  Judgment  affirmed,  with 
costs.  See,  also,  161  App.  Div.  942,  958,  147 
N.  Y.  Supp.  1103. 

JENKS,  P.  J.,  not  voting. 

CICK,  Respondent,  v.  WALSH-KAHL 
CONST.  CO.,  Appellant  (Supreme  Court,  Ap- 
pellate Division,  Second  Department.  March 
5,  1915.)  Action  by  Josephine  Cick,  as  admin- 
istratrix, etc.,  against  the  Walsh-Kahl  Construc- 
tion Company.  No  opinion.  Judgment  and 
order  unanimously  affirmed,  with  costs. 


CIMIHUD,  Respondent,  v.  SMITH  et  al..  Ap- 
pellants. (Supreme  Court,  Appellate  Division, 
Second  Department.  March  5,  19150  Action 
by  Steven  Cimihud  against  Grant  Smith  and 
others.  No  opinion.  Judgment  and  order  un- 
animously affirmed,  with  costs.  See,  also,  152 
N.  Y.  Supp.  1103.   

CriMlHUD,  Respondent,  v.  SMITH  et  al.,  Ap- 

gellants.  (Supreme  Court,  Appellate  Division, 
econd  Department  March  5,  1915.)  Action 
by  Steven  Cimihud  against  Grant  Smith  and 
others.  No  opinion.  Order  unanimously  affirm- 
ed, with  costs.    See,  also,  152  N.  Y.  Supp.  1103. 

CINQUE  V.  L'ARALDO  ITALIANO  PUB. 
CO.  (Supreme  Court,  Appellate  Division,  First 
Department.  March  19,  1915.)  Action  by  An- 
tonio Cinque  against  L'Araldo  Italiano  Publish- 
ing Company.  No  opinion.  Motion  granted, 
unless  appellant  complies  with  terms  stated  in 
order.     Order  filed. 
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CITY  OP  NEW  YORK,  Eespondent,  t. 
BROOKLYN  HEIGHTS  R.  CO.  ct  al.,  Ap- 
pellants. (Supreme  CJourt,  Appellate  Division, 
First  Department.  April  9,  1915.)  Action  by 
the  City  of  New  York  against  the  Bi'ooklyn 
Heights  Railroad  Company  and  others.  C.  !«. 
Woody,  of  Brooklyn,  for  appellants.  T.  Farley, 
of  New  York  City,  for  respondent.  No  opinion. 
Judgment  affirmed,  with  costs.    Order  filed. 


CITY  OF  NEW  YORK,  Appellant,  v.  JAMI- 
SON, Respondent.  (Supreme  Court,  Appellate 
Division,  First  Department.  April  9,  1915.) 
Action  by  the  City  of  New  York  against  Wil- 
liam A.  Jamison.  J.  F.  O'Brien,  of  New  York 
City,  for  appellant  F.  L.  Durk,  of  Brooklyn, 
for  respondent.  No  opinion.  Judgment  affirm- 
ed, with  costs.     Order  filed. 


CLANCY  V.  NIAGARA  FALLS  HYDRAUL- 
IC POWER  &  MFG.  CO.  (Supreme  Court, 
Appellate  Division,  Fourth  Department.  March 
26,  1915.)  Action  by  Lee  E.  Clancy,  by  guard- 
ian, etc.,  against  the  Niagara  ("alls  Hydraulic 
Power  &  Manufacturing  Company. 

PER  CURIAM.  Plaintiff's  exceptions  over- 
ruled, motion  for  new  trial  denied,  with  costs, 
and  judgment  directed  for  the  defendant  upon 
the  nonsuit,  with  costs. 

KRUSE,    P.    J.,    dissents. 

CLARKE,  Respondent,  v.  FORTY-SECOND 
ST.,  M.  &  ST.  N.  AVk  R.  (X).,  Appellant. 
(Supreme  Court,  Appellate  Division,  First  De- 
partment. April  30,  1915.)  Action  by  Glad- 
stone Clarke,  an  infant,  etc.,  against  the  Forty- 
Second  Street,  Manhattanville  &  St  Nicholas 
Avenue  Railroad  Company.  F.  i.  Moses,  of 
New  York  City,  for  appellant.  J.  I.  Cuff,  of 
New  York  City,   for  respondent 

PER  CURIAM.  Judgment  and  order  affirm- 
ed, with  costs.     Order  filed. 

McLaughlin  and  LAUGHLIN,  JJ.,  dis- 
sent. 


CLARKE  V.  MILLER  et  al.  (Supreme 
Court,  Appellate  Division,  First  Department 
March  19.  1915.)  Action  by  John  T.  Clarke 
against  Nathan  J.  Miller  and  another.  No 
opinion.  Motion  granted.  Order  filed.  See, 
also.  151  N.  Y.  Supp.  1110;  152  N.  Y.  Supp. 
llOi. 


CLARKE  y.  MILLER  et  al.  (Supreme 
Court,  Appellate  Division,  First  Department 
April  30,  1915.)  Action  by  John  T.  Clarke 
against  Nathan  J.  Miller  and  others.  S.  A. 
Lowenstein,  of  New  York  City,  for  appellants. 
L  H.  Newkirk,  of  New  York  City,  for  respond- 
ent No  opinion.  Order  reversed,  with  $10 
costs  and  disbursements,  and  motion  denied, 
with  $10  costs.  Order  filed.  See,  also,  152  N. 
Y.  Supp.  U04. 


CLARKE  V.  TAYLOR.  (Supreme  Court  Ap- 
pellate Division,  First  Department  April  80, 
1915.)  Action  by  James  Rae  Clarke  against 
J.  Howard   Taylor.     No  opinion.     Motion  for 


leave  to  appeal  denied,  with  |10  oosIb.  Orto 
filed.  See,  also,  151  N.  Y.  Supp.  UIO;  152  X. 
Y.   Supp.  664. 

CLARKIN,  Respondent,  ▼.  CITY  OF  NEW 
YORK,  Appellant.  (Supreme  Court,  Appellate 
Division,  Second  Department  March  26, 
1915.)  Action  by  Nicholas  I.  Clarkin  against 
the  City  of  New  York.  No  opinion.  Order  af- 
firmed, with  $10  costs  and  disbursementB. 

OLEER  v.  EMPIRE  CITY  SUBWAY  CO. 
(Supreme  Court,  Appellate  Division,  First  De- 
partment March  19,  1915.)  Action  by  Maij 
Cleer  against  the  Empire  City  Subway  Cofc- 
pany.  No  opinion.  Application  denied,  witii 
$10  costs.     Order  signed. 


CODrr,  Respondent,  v.  BRADLEY  COX- 
TRACTING  CO.,  Appellant  (Supreme  Court 
Appellate  Division,  Second  DepartmenL 
March  5,  1915.)  Action  by  Margarita  A.  Codj. 
administratrix,  etc.,  of  Edward  Ck>dy,  deceas€«i 
against  the  Bradley  Contracting  Company.  No 
opinion.  Judgment  and  order  ananimoosly  af- 
firmed, with  costs.  See,  also,  152  N.  Y.  Supp. 
1104. 


CODY,  Respondent,  ▼.  BRADLEY  CON- 
TRACTING CO.,  Appellant  (Supreme  Court. 
Appellate  Division,  Second  Department  April 
30,  1915.)  Action  by  Margarite  A.  Ckidj,  ts 
administratrix,^  etc.,  against  the  Bradley  Con- 
tracting Comp*any.  No  opinion.  Bfotion  for 
reargument  denied.  Motion  for  leave  to  ap- 
peal to  the  Court  of  Appeals  denied.  See.  also. 
152  N.  Y.  Supp.  1104. 


COHEN  v.  ILLINOIS  SURETY  CX).  (Si- 
preme  Court,  Appellate  Division,  First  Depart- 
ment April  30^  1915.)  Action  by  Ida  Cohec 
suing,  etc.,  against  the  Illinois  Surety  Com- 
pany. No  opinion.  Motion  granted ;  qura- 
tions  to  be  settled  on  settiement  of  order.  Set- 
tle order  on  notice. 


COHEN  et  al.,  Respondents,  v.  LTTKAtaER 
Appellant  et  al.  .  (Supreme  Court,  Ai^>eIUte 
Division,  First  Department  March  26^  1915. 
Action  by  Charles  M.  Cohen  and  aiiotb«T 
against  Rose  Lulcather,  impleaded  with  others 
L.  B.  Cohen,  of  New  York  City,  for  appeUas'. 
S.  C.  Steinhardt,  of  New  York  City,  for  re- 
spondents. No  opinion.  Judgment  affirmed, 
with  costs.     Order  filed. 

COLLIGAN,  Respondent,  ▼.  F.  W.  WOOL- 
WORTH  CO.,  Appellant.  (Supreme  Court  A> 
pellate  Division,  First  Department  March  2^ 
1915.)  Action  by  Sarah  E.  Cblligan  against  ci* 
F.  W.  Woolworth  Company.  C.  V.  PalliMer. 
of  New  York  City,  for  appellant  F.  J.  ^^B^ 
livan,  of  New  York'  City,  for  respondent  X 
opinion.  Order  affirmed,  with  $10 
disbursements.     Order   filed. 


COLiniBIA-KNICKERBOCKER  TRFSC 
CO.v.  WAINWRIGHTetal.  (No.  7103,)  (Su- 
preme Court.  Appellate  Division,  First  Depart- 
ment    April  1,   1915.)     Appeal  from    Special 
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Term,  New  York  County.  Action  by  the  Oolnm- 
bia*Knickerbocker  Trust  Company  as  substitut- 
ed trustee,  against  Cornelia  B.  Wainwri^fht 
and  another.  From  an  order  directing  plain- 
tiff to  retain  a  certain  sum  of  money  until 
entry  of  judgment  in  an  action  against  it. 
defendant  Wainwright  appeals.  Modified  and 
affirmed.  8.  H.  Olm,  of  New  York  City,  for 
appellant  W.  F.  Barp,  of  New  York  City,  for 
respondent. 

PER  CURIAM.  The  order  appealed  from  is 
modified,   by   striking   out    the   provision    that 

Slain  tiff  retain  in  its  hands,  out  of  the  sum 
irected  to  be  paid  to  the  defendant  Cornelia 
H.  Wainwright,  the  sum  of  $4,500,  to  await  the 
result  of  the  action  of  Tillotson  v.  Columbia- 
Knickerbocker  Trust  Company,  and  all  refer- 
ences to  said  retained  sum,  and,  as  so  modified, 
affirmed,  with  $10  costs  and  disbursements  to 
the  appellant 

In  re  COMMISSIONERS  OF  PAUSADES 
INTERSTATE  PARK.  (Supreme  Court,  Ap- 
pellate Division,  Second  Department  April 
23,  1915.)  In  the  matter  of  the  application  of 
:he  Commissioners  of  the  Palisades  Interstate 
Park  for  the  condemnation  of  certain  lands  sit- 
late  in  the  county  of  Rockland,  etc.  No  opinion. 
Vlotion  to  resettle  order  granted,  and  order 
ngned.     See,  also,  152  N.  Y.  Supp.  1105. 


In  re  COMMISSIONERS  OF  PALISADES 
INTERSTATE  PARK.  (Supreme  Court,  Ap- 
)el]ate  Division,  Second  Department.  April 
*.S,  1915.)  In  the  matter  of  the  application  of 
he  Commissioners  of  the  Palisades  Interstate 
?ark  for  the  condemnation  of  certain  lands  sit- 
tate  in  the  county  of  Rockland,  etc.  No  opin- 
on.  Motion  for  leave  to  appeal  (151  N.  Y. 
?npp.  977)  to  the  Court  of  Appeals  granted, 
^orm  of  order  and  certificate  to  be  settled  on 
totice  before  Mr.  Justice  Putnam.  See,  also, 
«4  App.  Div.  957,  149  N.  Y.  Supp.  1076; 
52   N.    Y.    Supp.    1105. 


CONGRESS  SHOE  &  RUBBER  CO.,  Re- 
pondent  v.  MARSHALL,  Appellant  (Su- 
rcme  Court,  Appellate  Division,  Third  De- 
artment  May  7,  1915.)  Action  by  the  Oon- 
ress  Shoe  &  Rubber  Company  against  N.  Mon- 
de Marshall.  No  opinion.  Motion  granted,  un- 
jss  within  40  days  appellant  serves  upon  re- 
[>ondent's  attorney  printed  papers,  in  which 
2se  motion  is  denied. 


CONNOLLY,  Appellant,  v.  OSBORN,  Re- 
3ondent  (Supreme  Court,  Appellate  Division, 
irst  Department  April  80,  1915.)  Action 
y  John  A.  Connolly  against  William  Church 
sbom.  F.  P.  Burns,  of  New  York  City,  for 
ppellant  0.  B.  Brophy,  of  New  York  City, 
>r  respondent  No  opinion.  Order  afiirmed, 
ith  $10  costs  and  disbursements.    Order  filed. 

CONTINENTAL  SECTURITIBS  CO..  Re- 
)ondent,  v.  NEW  YORK  CENT.  R.  CO.  et  aL, 
ppellants.  (Supreme  Court  Appellate  Divi- 
on,  Second  Department.  March  5,  1915.)  Ae- 
on   by    the    Continental    Securities   Company 
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against  the  New  York  Central  Railroad  Com- 
nanv  and  others.  No  opinion.  Appeal  (in  151 
N.  Y.  Supp.  534)  dismissed  on  argument,  with 
$10  costs  and  printing  disbursemenXs  to  the 
respondent 


CONWAY,  Respondent,  y.  PARISH-STAF- 
FORD CO.,  Appellant  (Supreme  Court,  Ap- 
pellate Division,  Second  Department  April 
30,  1915.)  Action  by  John  F.  Conway  against 
the  Farish-Stafford  Company.  No  opinion.  Re- 
argument  (in  151  N.  X.  Supp.  1110)  ordered, 
and  case  set  down  for  Friday,  May  7,  1915. 

CORNELL  et  al.,  Appellants,  v.  ABRAMS 
et  al.,  Respondents.  (Supreme  Court,  Appel- 
late Division,  Second  Department  March  19, 
1915.)  Action  by  Susan  Louisa  Cornell  ana 
others  against  John  H.  Abrams,  individually 
and  as  executor,  etc,  and  others. 

PER  CURLAM.  Judgment  and  order  re- 
versed, and  new  trial  granted,  costs  to  abide 
the  event,  on  the  grounds  that  it  was  error  on 
the  part  of  the  trial  court  to  direct  a  verdict 
under  the  circumstances  of  this  case  and  that 
the  alleged  special  verdict  on  the  submitted 
questions  was  against  the  weight  of  evidence. 

In  re  COURTNEY'S  ESTATE.  (Supreme 
Court  Appellate  Division,  Fourth  Department. 
March  10,  1915.)  In  the  matter  of  the  estate 
of  George  Courtney,  deceased.  No  opinion. 
Decree  affirmed,  with  costs. 

CRAMER  V.  BROWNELL.  (Supreme  Court 
Appellate  Division,  Third  Department  March 
18,  1915.)  Action  by  Mary  E.  Cramer  against 
Frank  Brownell.  No  opinion.  Motion  for  re- 
argument  (151  N.  Y.  Supp.  1001)  denied. 


CRANE,  Respondent,  v.  KBLLEY,  Appel- 
lant (Supreme  Court,  Appellate  Division, 
Fourth  Deoartment  March  17,  1915.)  Ac- 
tion by  Millard  M.  Crane  against  Elmer  W. 
Kelley. 

PER  CURIAM.  Judgment  affirmed,  with 
costa  Appeal  from  order  dismissed.  This 
court  finds,  upon  the  evidence  in  the  record, 
the  facts  recited  in  the  order  appealed  from, 
and  the  findings  of  fact  and  conclusions  of  law 
contained  in  the  decision  are  modified  accord- 
ingly. 

O.  S.  POSNER  CO..  Inc.,  Respondent  v. 
JACKSON  et  al..  Appellants.  (Supreme  Court 
Appellate  Division,  First  Department.  Janu- 
ary 22,  1915.)  Action  by  the  C.  S.  Posner 
Company,  Incorporated,  against  Emanuel  A. 
Jackson  and  another.  J.  H.  Cohen,  of  New 
York  City,  for  appellants.  B.  B.  Wise,  of  New 
York  City,  for  respondent 

PER  CURIAM.  Order  reversed,  with  $10 
costs  and  disbursements,  and  motion  denied, 
with  $10  costs,  on  De  Jong  v.  Behrman  Co., 
148  App.  Div.  37,  131  N.  Y.  Supp.  1083,  with 
leave  to  plaintiff  to  amend  on  jpayment  of  costs. 
Order  filed.     See,  also,  151  HC  Y.  Supp,  1144. 

LAUGHLIN,  J.,  dissents. 
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OXJRRT,  Appellant,  v.  ADDOMS,  Respond- 
ent. (Supreme  Court,  Appellate  Division,  Sec- 
ond Department.  April  0,  1915.)  Action  by 
Rosie  Curry  against  Mortimer  C.  Addoms.  No 
opinion.  Motion  for  reargument  (in  151  N. 
Y.  Supp.  1017)  denied,  with  $10  coste. 

In  re  CURTIS.  (Supreme  Court,  Appellate 
Division,  First  Department.  April  1,  1915.) 
In  the  matter  of  Claude  F.  Curtia  No  opinion. 
Order  affirmed,  with  $10  costs  and  disburse- 
ments.    Order  filed. 


CUTLER,  Respondent,  v.  AMERICAN 
BLOWER  CO.,  Appellant.  (Supreme  Court, 
Appellate  Division,  Third  Department.  May 
5,  1915.)  Action  by  Louis  Cutler,  an  infant, 
by  Herbert  E.  Cutler,  his  guardian  ad  litem, 
against  the  American  Blower  Company.  No 
opinion.  Judgment  and  order  unanimously  af- 
firmed, with  costs. 


DAMERS  et  al,.  Appellants,  v.  BARKER, 
Respondent.  (Supreme  Court,  Appellate  Di- 
vision, First  Department.  January  22,  1915.) 
Action  by  John  Damers  and  another  against 
George  G.  Barker.  G.  L.  Robinson,  of  New 
York  City,  for  appellants.  H.  Campbell,  Jr., 
of  New  York  City,  for  respondent.  No  opinion. 
Order  affirmed,  with  costs  and  disbursements. 
Order  filed. 


In  re  DANZILO.  (Supreme  Court,  Appel- 
late Division,  Second  Department.  March  26, 
1915.)  In  the  matter  of  James  C.  Danzilo,  an 
attorney.  No  opinion.  Motion  denied,  and 
proceedings  dismissed. 


DA  VERSA  y.  WM.  H.  DAVIDOW  SONS 
CO.,  Inc.  (Supreme  Court,  Appellate  Division, 
First  Department,  April  30,  1915.)  Action 
by  Domenico  Daversa  against  the  Wm.  H. 
Davidow  Sons  Company,  Incorporated.  No 
opinion.  Application  denied,  with  $10  costs. 
Order  signed.    See,  also,  151  N.  Y.  Supp.  872. 


DAVIS,  Respondent,  v.  DELAWARE,  L.  & 
W.  R.  (X).,  Appellant.  (Supreme  Court,  Appel- 
late Division,  Fourth  Department,  March  17, 
1915.)  Action  by  Nellie  Davis,  as  administra- 
trix, etc.,  against  the  Delaware,  Lackawanna 
&  Western  Railroad  Company.  No  opinion. 
Motion  for  leave  to  appeal  (151  N.  Y.  Supp. 
1112)  to  Court  of  Appeals  denied,  with  $10 
costs. 


DAVIS  et  al..  Respondents,  v.  INTERNA- 
TIONAL RY.  CO.,  Appellant.  (Supreme  Court, 
Appellate  Division,  Fourth  Department.  March 
26,  1915.)  Action  by  Earl  J.  Davis  and  an- 
other against  the  International  Railway  Com- 
pany. No  opinion.  Motion  for  stay  pending 
appeal  granted,  upon  condition  that  appellant 
file  and  serve  printed  papers  by  April  12th,  and 
briefs  by  April  18th,  pay  respondents*  attorney 
$10,  and  be  ready  to  argue  appeal  at  opening 
of  next  term  of  court  See,  also,  152  N.  X. 
Supp.  88. 


by  Buell  G.  Davis,  individually  and  as  execu- 
tor, etc.,  against  George  W.  Seaward  aad 
others. 

PER  CURIAM.  The  order  was  made  tj 
this  court  on  the  apparent  consent  of  all  ti* 
parties  interested.  We  can  find  in  the  mc;i'^ 
papers  no  justification  for  any  comment  od  tb^ 
good  faith  of  the  attorneys  who  appeared  bcft:^ 
this  court  on  the  original  motLon.  Because, 
however,  of  the  circumstances  now  existing,  vx 
motion  to  vacate  the  original  order  is  graoteC 
without  prejudice  to  any  -further  motion  tbs: 
may  be  deemed  advisiible  by  either  party.  {>«. 
also,  85  Misc.  Rep.  210,  146  N.  Y.  Supp.  951= 

BURR,  J.,  took  no  part 


DEAN,  Respondent  v.  NEW  YORK  STATE 
RYS.,  Appellant.  (Supreme  Court,  Appelbtr 
Division,  Fourth  Deimrtment  March  'X 
1915.)  Action  by  John  Dean,  as  administrator 
etc.,  against  the  New  York  State  Railways. 

PER  CURIAM.  Judgment  and  order  rerers^ 
ed,  and  new  trial  granted,  with  costs  to  appr^- 
lant  to  abide  event.  Held,  that  the  verdiit  l- 
against  the  weight  of  the  evidence  on  the  qae?- 
tion  of  the  contributory  negligence  of  plaindf » 
intestate,  and  that  the  court  erred  in  excludiL; 
the  evidence  offered  concerning  the  relatioii  br 
tween  the  deceased  and  his  child. 

KRUSE,  P.  J.,  dissents. 

DB  CIOCX)  V.  SCHWEIZER  et  aL  (S- 
preme  Court,  Appelate  Division,  First  Dep.^"t 
ment.  January  22,  1915.)  Action  by  Attii. 
De  Oicco  against  Joseph  Schw^xer,  impleadei 
M.  Schneiderman,  of  New  York  City,  for  piaifr 
tiff.  F.  G.  Wild,  of  New  York  City,  for  defewl 
ant  Schweizer.  No  opinion.  Judgment  moct 
fied,  so  as  to  provide  for  a  recovery  by  plai: 
tiff  of  the  sum  of  $2,500,  with  interest  from  Jci 
uary  20,  1912,  and,  as  so  modllied,  affino^ 
with  costs  to  plaintiff.  Orders  appealed  fr^c 
afiirmed,  without  costs.     Settle  order  on  noa.^ 

DE  HUNT,  Appellant,  y.  SWIRSON,  Re- 
spondent (Supreme  Court  Appellate  Dinsii 
Second  Department  March  26,  1915.)  Arn:c 
by  Beatrice  H.  De  Hunt  against  Meyer  S«ir 
son. 

PER  CURIAM.  Order  reversed,  with  r.' 
costs  and  disbursements  to  the  appellant  od  t: 
ground  that  the  terms  imposed  are  inadeqcit. 
and  motion  to  open  default  granted,  on  cos^^- 
tion  that  within  10  days  after  entry  of  th«  •:* 
der  on  this  decision  defendant  pay  $25  costs  &l- 
$6.05  disbursements. 


DB  KALB  AVE.  C0»  Inc.,  Respondent- 
CLARKE,  Appellant  (Supreme  Court  Ap:-- 
late  Division,  Second  Department  March  ' 
1915.)  Action  by  the  De  Kalb  Avenue  Company 
Incorporated,  against  Thomas  A.  Clarke.  > 
opinion.  Motion  to  dismiss  appeal  denied.  ^' 
condition  that  appellant  perfect  his  appesl 
place  the  case  on  the  calendar  for  Mardi  V- 
1915,  and  be  ready  for  armament  when  reactei. 
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i  also  stipulate  that,  if  the  orderfl  appealed 
m  axe  aitirmed,  he  will  answer  within  five 
fa  thereafter,  and,  if  required,  accept  short 
:ice  of  trial.    See,  also,  152  N.  Y.  Supp.  1107. 


JE  KALrB  AVE.  GO.,  Inc.,  Respondent,  v. 
<AItKE,  Appellant  (two  cases).  (Supreme 
urt.  Appellate  Division,  Second  Department 
.ril  23,  1915.)  Action  by  the  De  Kalb  Ave- 
e  Company,  Incorporated,  against  Thomas  A. 
arke.  No  opinion.  Orders  affirmed,  with  $10 
»ts  and  disbursements.  See,  also,  152  N.  Y. 
pp.  1107. 


DE  KALB  HOLDING  CO.  et  al.,  Appel- 
Qts,  V.  MADISON  THEATRE  CO.  et  al., 
sspond^nts.  (Supreme  Court,  Appellate  Di- 
sion.  Second  Depaitment.  April  23,  1915.) 
^tion  by  the  De  Kalb  Holding  Company  and 
other  against  the  Madison  Theatre  Company 
id  others. 

PER  CURIAM.  Motion  granted,  on  condi- 
)n  til  at  defendants  file  a  bond  in  the  sum  of 
15.000,  or.  in  the  alternative,  deposit  to  the 
edit  of  the  action  $12,000,  and  in  addition 
^posit  on  the  Ist  day  of  each  month  the  sum 
$4,000,  perfect  the  appeal,  place  the  case  on 
lO  June  calendar,  and  be  ready  for  argument 
hen  reached ;  otherwise,  motion  denied,  with 
LO  costs.  Settle  order  before  Mr.  Justice  Rich, 
ee,  also,  165  App.  Div.  202,  151  N.  Y.  Supp. 


DEL  MONDO,  Respondent,  v.  DELAWARE, 
.  &  W.  R.  (X).,  Appellant  (Supreme  Ourt, 
ppellate  Division,  Fourth  Department. 
Larch  26,  1915.)  Action  by  Vitorio  Del  Mondo 
^inst  the  Delaware,  Lackawanna  &  Western 
:ailroad  Company. 

PER    CURIAM.     Judgment   and    order   af- 
rmed,  with  costs,  upon  the  authority  of  Biton- 
0  V.  New  York  Cbnt,  &  H.  R.  R*  Co.,  163  App. 
Kv.  823,  149  N.  Y.  Supp.  339. 
MERRELL,  J.,  dissents. 


DEMARTINI,  Respondent,  y.  ZUNINO^  Ap- 
ellanC  (Supreme  Court,  Appellate  Division, 
Irst  Department.  April  1,  1915.)  Action  by 
ohn  Demartini  against  l<>ank  A.  Zunino.  L. 
3.  Brown,  of  New  York  City,  for  appellant. 
i.  Turk,  of  New  York  City,  for  respondent 
)o  opinion.  Order  affirmed,  with  $10  costs 
nd  disbursements.     Order  filed. 


DIME  SAVINGS  BANK  OF  BROOKLYN 
'.  BUTLER*  (Supreme  Court,  Appellate  Di- 
ision.  First  Department,  i  April  30.  1915.) 
Action  by  the  Dime  Savings  Bank  of  Brooklyn 
igainst  Looise  C.  Butler.  No  opinion.  Motion 
or  leave  to  appeal  (152  N.  Y.  Supp.  633)  grant- 
id;  question  certified.  Motion  for  continuation 
)f  time  to  answer  denied.    Order  filed. 


DI  MOMBERCEI^I,  Respondent,  t.  VAN 
MPEU,  Appellant.  (Supreme  Court,  Appellate 
t)ivi8ion,  First  Department.  March  12,  1915.) 
Action  by  Alice  C.  Van  Riper  Di  Mombercelli 


against  Marie  Van  Riper,  individually,  etc.  G. 
D.  Carrington,  of  New  York  -City,  for  appellant 
W.  P.  Jeffery,  of  New  York  City,  for  respond- 
ent. No  opinion.  Judgment  and  order  (in  87 
Misc.  Rep.  453.  150  N.  Y.  Supp.  841)  affirm- 
ed, with  costs.    Order  tiled. 


DOCK  &  MILL  CO.,  Respondents,  v.  STAIB 
ABENDSCHEIN  CO.,  Appellant.  (Supreme 
Court,  Appellate  Division,  First  Department. 
April  1,  1915.)  Action  by  the  Dock  &  Mill 
Company  against  the  Staib  Abendschein  Com- 
pany. R,  E.  McLear,  of  New  York  City,  for 
appellant  M.  Conboy,  of  New  York  City,  for 
respondents.  No  opinion.  Order  affirmed,  with 
$10  costs  and  di^ursements.    Order  filed. 

DOBRR,  Respondent,  v.  CITY  OF  NEW 
YORK,  Appellant.  (No.  7064.)  (Supreme 
Court,  Appellate  Division,  First  Department. 
April  23.  1915.)  Appeal  from  Trial  Term, 
New  York  County.  Action  by  John  J.  Doerr 
against  the  City  of  New  York.  I^'rom  a  judg- 
ment for  plaintiff,  defendant  appeals.  Reversed, 
and  complaint  dismissed.  El.  Crosby  Kindle- 
berger,  of  New  York  City,  for  appellant.  J. 
Arthur  Hilton,  of  New  York  City,  for  respond- 
ent. 

PER  CURIAM.  We  think  that  the  evidence 
fails  to  sustain  a  findiug  of  negligence  on  the 

Eart  of  the  defendant,  and  that  the  court  should 
ave  granted  the  motion  of  the  defendant  at  the 
end  of  the  case  to  dismiss  the  complaint,  to  the 
denial  of  which  the  defendant  excepted.  The 
finding  of  the  jury  that  the  defendant  was  guil- 
ty of  negligence  is  therefore  reversed,  and  the 
judgment  and  order  appealed  from  are  reversed, 
with  costs,  and  the  complaint  dismissed,  with 
costs.     Order  filed. 


DOHERTY,  Appellant,  v.  DICKSON  & 
TURNBULL,  Respondent  (Supreme  Court, 
Appellate  Division,  Second  Department  March 
19,  1915.)  Action  by  Delia  Dohcrtjvas  admin- 
istratrix, etc.,  against  Dickson  &  TurnbuU,  a 
oorporation.  No  opinion.  Motions  denied, 
without  costs.    See,  also,  151  N.  Y.  Supp.  1112. 

DONNELLY  v.  CITY  OF  NEW  YORK. 
(Supreme  CJourt,  Appellate  Division,  First  De- 
partment April  1,  1915.)  Action  by  James  F. 
Donnelly  against  the  City  of  New  York.  No 
opinion.  Motion  granted,  with  $10  costs.  Or- 
der filed. 


DONOHUE  V.  CITY  WATER  POWER  CO. 
et  al.  (Supreme  Court,  Appellate  Division, 
First  Department  April  16,  1915.)  Action  by 
James  M.  Donohue,  as  receiver,  against  the 
City  Water  Power  Company  and  others.  No 
opinion.  Motion  denied,  with  $10  costs.  Or- 
der filed.     See,  also,  152  N.  Y.  Supp.  61. 


DONOHUE  V.  ESSEX  COUNTY  (two  cas- 
es). (Supreme  Court,  Appellate  Division,  First 
Department  April  30,  1915.)  Actions  by  Ed- 
ward Donohue  as  administrator,  against  the 
County  of  Essex.  No  opinions.  Orders  affirm- 
ed, with  $10  costs  and  disbursements.  Orders 
filed.     See,  also,  152  N.  Y.  Supp.  llOa 


Digitized  by  VjOOQ  IC 


1108 


152   NEW   TOBK  8UPPLBMBNT 


DONOHUB  y.  ESSEX  COUNTY  et  al.  (Su- 
preme Ck)art,  Appellate  Division,  First  Depart- 
ment. April  30,  1915.)  Action  by  Edward 
Donohue  against  the  County  of  E«sez  and  oth- 
ers, impleaded  with  John  Anderson  and  others, 
doing  business,  etc.  E.  J.  Walsh,  of  New  York 
City,  for  appellants.  No  opinion.  Order  af- 
firmed, with  $10  costs  and  disbursements.  Or- 
der filed.    See,  also,  152  N.  Y.  Supp.  1107. 

DONOriUB  V.  ESSEX  COUNTY.  (Supreme 
Court,  Appellate  Division,  First  Department. 
April  30,  1915.)  Action  by  Mary  Donohue 
against  the  County  of  Essex.  No  opinion.  Or- 
der affirmed,  with  $10  costs  and  disbursements. 
Order  filed. 


DOPPSTADT,  Respondent,  v.  NEW  YORK 
CENT.  &  H.  R.  R.  CO.,  Appellant.  (Supreme 
Court,  Appellate  Division,  First  Department 
May  t,  1915.)  Action  by  Bertha  Doppstadt,  as 
administratrix,  etc.,  against  the  New  York  Cen- 
tral &  Hudson  River  Railroad  Company.  R.  A. 
Kutschback,  of  New  York  City,  for  appellant. 
D.  R.  Almy,  of  New  York  City,  for  respondent. 

PER«  CURIAM.  Judgment  and  order  af- 
firmed, with  costs.     Order  filed. 

(HLARKE,  J.,  dissents. 


In  re  DOUGH E2EITY.  (Supreme  Court,  Ap- 
pellate Division,  Second  Department.  March  9, 
1915.)  In  the  matter  of  the  application  of  Wil- 
liam J.  Dougherty,  for  admission  to  the  bar. 
No  opinion.    Application  granted. 


In  re  DOWNS.  (Supreme  Court,  Appellate 
Division,  Second  Department  March  5,  1915.) 
In  the  matter  of  the  application  of  B.  Irving 
Downs  to  lay  out  a  highway  in  the  Town  of 
Southampton.  No  opinion.  Motion  granted, 
with  $10  costs,  and  order  signed. 


DUPFEY,  Appellant,  v.  CHARLES  T. 
WILLS,  Inc.,  Respondent,  et  aL  (Supreme 
Court,  Appellate  Division,  First  Department 
April  9,  1915.)  Action  by  Edward  Duiffey 
againstt  CJharles  T.  Wills,  Incorporated,  im- 
pleaded with  others.  H.  C.  Smyth,  of  New 
York  CitT,  for  appellant  F.  V.  Johnson,  of 
New  YonE  City,  for  respondent 

PER  CURIAM.  Judgment  and  order  affirm- 
ed, with  costs.     Order  filed. 

INGRAHAM,  P.  J.,  and  LAUGHLIN,  J., 
dissent 


In  re  DUFFY.  (Supreme  Court,  Appellate 
Division,  Second  Department  March  19,  19150 
In  the  matter  of  the  application  of  John  T. 
Duffy  for  admission  to  the  bar.  No  opinion. 
Application  granted. 


DUFFY,  Appellant,  v.  PLACE,  Respondent 
(Supreme  Court,  Appellate  Division,  First  De- 
partment March  zd,  1915.)  Action  bv  Owen 
Duffy  against  James  E.  Place.     N.  Blank,  of 


New  York  City,  tw  appellant  H.  C  ABen.  c! 
New  York  City,  for  respondent 

PER  CURIAM.  Judgment  affinaed,  vitk 
costs.  Order  filed.  See,  also,  163  App.  Dir. 
887,  147  N.  Y.  Supp.  1108. 

McLAUGBdilN  and  SCOTT,  JJ.,  disnt 

DUNN,  Revpondent,  t.  fiPPINGER  k  RUS^ 
SELL  CO.,  Appellant  (Suprane  Cout,  A^ 
pellate  Division,  Second  Department  Miid  c. 
1915.)  Action  by  Ann  Dunn,  as  administnini. 
etc.,  against  the  Eppinger  &  Rnsseil  Coin(«Ey 
No  opinion.  Motion  for  rearfument  (151  >.  \ 
Supp.  1113)  denied,  with  $10  coats.  M<d: 
for  leave  to  appeal  to  the  Court  of  AppeaU  ^ 
niei,  without  oosta. 

DUPAY,  Respondent,  T.  GALBIKA,  Ap:*. 
lant  (Supreme  Court  Amiellate  Dirivi 
First  Department  Blarch  19.  1915.)  A.tis 
by  Andrew  M.  Dupay  against  Ftank  J.  G&ibjui 
W.  D.  Sporborg,  of  New  York  CSty,  for  ipi«r 
lant.  R  H.  Mclntyre,  of  New  York  Oty,  (-: 
respondent.  No  opinion.  Order  affirmed.  wj2 
$10  costs  and  disbursements.    Order  filei 


DWYBR,  AppeUant,  V.  GREENBLATT,  Sfr 
spondent  (Supreme  Court  Appellate  Dir>:, 
First  Department  April  9,  1915.)  Actica  :j 
Elizabeth  Dwyer  against  Louis  GreenbUtt  F, 
J.  Sullivan,  of  New  York  City,  for  appelUa; 
W.  A.  Jones,  Jr.,  of  New  York  City,  f>r  p^ 
spondent.  No  opinion.  Judgment  ain^'et; 
with  costs.  Order  filed.  See.  also,  W  Ap^ 
Div.  888.  147  N.  Y.  Supp.  llOa 

DYE  Appellant,  v.  TOWN  OF  CEERBt 
CREEK,  Respondent  (Supreme  Court,  Ap?fr 
late  Division,  Fourth  Department  Much  a 
1915.)  Action  by  George  G.  Dje  against  ti 
Town  of  Cherry  Creek. 

PER  CURIAM.  Interlocutory  jodgmect  <d 
87  Misc.  Rep.  207,  149  N.  Y.  Supp.  4»T)  lU 
firmed,  with  1^10  costs  and  disbursementi. 

LAMBERT,  J.,  not  sitting. 

EASTMAN  et  aL,  Appellants,  v.  BUDGBei 
al.,  Respondents.  (Supreme  Court,  App^itt 
Division.  First  Department  May  7,  1»^J 
Action  by  Thomas  C.  Eastmsp  and  ^^ 
against  Henry  Budge  and  others.  S.  McM 
of  New  York  City,  fbr  appellants.  L  H. 
Freedman,  of  New  York  City,  for  r««wn«Bti 
No  opinion.  Order  affirmed,  with  $10  eo" 
and  disbursementB.    Order  filed. 

E  B.  LATHAM  &  CO.,  Respondent,  t.  ft 
FREYKNECHT  ELBCrTRICAL  ENGINE?- 
INO  &  CONST.  CO.  et  at,  Appelianta  >» 
preme  Court,  Appellate  Division.  Second  l^ 
partment  April  9,  1915.)  In  ttie  matter « 
supplementanr  proceedings  in  an  action  byji 
B.  Latham  &  Co.  against  the  H»  Freybe* 
Electrical  Engineering  &  Constnictios  OQ 
pany  and  another.  No  opinion.  Order  mm 
by  default,  with  $10  coats  and  diabatsenS 
See.  al0o,  169  App.  Div.  916,  144  K.  I.  W 
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In  re  EHRLICH.     (Supreme  Court,  Appel-i 
ite  Division,  First  Department.    April  1, 1910^ 
n  the  matter  of  William  Ehrlich.    No  opinion,  i 
tespondent  disbarred.     Settle  order  on  notice.  I 

EICHLBB,    AppeUant,    v.    FISCHER,    Ke- 

pondent.  (Supreme  Court,  Appellate  Division,  j 
irst  Department  January  '£1,  1915.)  Action 
y  Lillie  .J.  Kichler,  as  administratrix,  against  | 
LU£:ust  Fischer.  E.  M.  Hawkins,  of  New  York 
Jity,  for  appellant.  H.  Amster,  of  New  York 
Uty,  for  respondent.  No  opinion.  Judgment 
nd  order  affirmed,  with  costs.    Order  £ied.         | 


EITINGON,  Appellant,  v.  WILLIAMS- 
U;RGH  city  fire  ins.  CO.,  Respondent., 
Supreme  Court,  Appellate  Division,  ilrst  De-  | 
artment.  April  16,  1915.)  Action  by  Walde- 
lar  Kitingon,  as  trustee,  etc.,  against  the  Wil- 
amsburgh  City  Fire  Insurance  (Company.  C. 
.  Ueermance,  of  New  York  City,  for  appellant. 
L  J.  Fox,  of  New  York  City,  for  respondent 
To  opinion.  Order  affirmed,  with  |10  costs  and 
isbursements.     Order  filed.  j 


EQUITABLE  TRUST  CO.  OF  NEW  YORK 
V.  BESSLING.  (Supreme  Court,  Appellate  Di- 
vision, First  Departm»)it  April  dO,  1915.)  Ac- 
tion by  the  Equitable  Trust  Company  of  New 
York  against  John  E.  Bessling.  No  opinion 
Application  denied,  with  $10  costs.  Order 
signed. 


ERMAN  V.  GREAT  CENTRAL  PALACE 
CO.  (Supreme  Court,  Appellate  Division,  First 
Department.  March  19,  1915.)  Action  by  Sam- 
uel Erman  against  the  Great  Central  Palace 
Company.  No  opinion.  Application  denied, 
with  $10  costs.  Order  signed.  See,  also,  151 
N.  Y.  Supp.  481. 


ELECTRA  TOY  &  NOVELTY  CO.,  Appel- ' 
mt,  V.  SIMON  et  al..  Respondents.    (Supreme 
Jourt,   Appellate   Division,   First   Department,  i 
.pril  30,  1915.)     Action  by  the  Electra  Toy  & 
lovelty  Company  against  Jennie  S.  Simon  and 
there.    B.  W.  Hatch,  of  New  York  City,  for 
ppellant    L.  Oppenheimer  and  A.  Blumenstiel, ' 
oth  of  New  York  City,  for  respondents.     No  i 
pinion.     Order   affirmed,   with  $10  costs   and ' 
isbursements.     Order  filed.  i 


ESTABROOK,  Appellant,  v.  BULLARD,  Re- 
spondent (Supreme  Court,  Appellate  Division, 
Third  Department  May  5,  1915.)  Proceeding 
in  the  matter  of  the  final  accounting  in  the  es- 
tate of  William  N.  Estabrook,  deceased,  against 
Charles  F.  BuUard. 

PER  CURIAM.    Decree  affirmed,  with  costs. 

SMITH,  P.  J.,  not  voting. 


EVANS,  Respondent,  v.  SILABY,  Appellant, 
et  aL  (Supreme  Court,  Appellate  Division,  Sec- 
ond Department.  March  26,  1915.)  Action  by 
Eleanor  S.  Evans  against  George  W.  Silaby 
and  others.  No  opinion.  Order  affirmed,  with 
$10  costs  and  disbursements. 


ELIAS  y.  BAND.  (Supreme  Court,  Appel- 
ite  Division,  Second  Department  March  19, 
915.)  Action  by  Annie  Elias  against  Morris 
tund  and  others.  No  opinion.  Orders  of  the 
lounty  Court  of  Kings  County  reversed,  with 
lO  costs  and  disbursements,  and  motion  denied, 
rithout  costs,  on  authority  of  Dazian  v.  Meyer, 
6  App.  Div.  575,  73  N.  Y.  Supp.  328. 


FABBBI,  Appellant  v.  MAYER  et  al.,  Re- 
spondents. (Supreme  Court,  Appellate  Division, 
First  Department.  April  30,  1915.)  Action  by 
Edith  Fabbri  against  Anna  C.  Mayer  and  oth- 
ers. M.  E.  Ingalls,  of  New  York  City,  for  ap- 
pellant. S.  F.  Moran  and  G.  N.  Whittiesey, 
both  of  New  York  City,  for  respondents.  No 
opinion.  Order  affirmed,  with  $10  costs  and  dis- 
bursements.    Order  filed. 


EMIG,  Appellant,  v.  ALBRECHT  et  al.,  Re- 
pondents.  (Supreme  Court,  Appellate  Divi- 
ion,  Fourth  Department  March  26,  1915.) 
LCtion  by  Charles  P.  Emig,  Jr.,  against  Wil- 
am  F.  Albrecht  and  another.  No  opinion, 
udgment  affirmed,  with  costs. 

E3NGEL  et  al.  v.  SHUBERT  THEATRICAL 
lO.  (Supreme  Court,  Appellate  Division,  First 
>epartment  March  26,  1915.)  Action  by 
Jexander  Engel  and  another  against  the  Shu- 
ert  Theatrical  Company.  No  opinion.  Motion 
enied,  with  $10  costs.  Order  nled.  See,  also, 
51  N.  Y.  Supp.  593. 

EPSTEIN,  Appellant,  V.  WERBBLOVSKY 
t  al.,  Respondents,  (Supreme  Court,  Appel- 
ite  Division,  Second  Department.  March  26, 
9150  Action  by  Annie  Epstein  against  Rebec- 
a  Werbelovsky  and  others.  No  opinion.  Judg- 
ment and  order  affirmed,  with  costs  payable  by 
tie  plaintiff  appellant  to  the  respondents  Wer- 
elovsky.     See,  also,  149  N.  Y.  Supp.  1060. 


FAIRCHILD  V.  SCARSDALB  ESTATES  et 
aL  (Supreme  Court,  Appellate  Division,  Sec- 
ond Department  April  16,  1915.)  Action  by 
Josephine  M.  Fairchild  against  the  Scarsdale 
Estates,  the  White  Plains  Development  Com- 
pany, the  Guardian  Trust  Company,  as  trustee, 
and  others.  No  opinion.  Motion  denied,  with 
$10  costs.  See,  also,  150  N.  Y.  Supp.  1085; 
151  N.  Y.  Supp.  1(M2,  1114. 


FAMOBROSIS  SOCIETY  v.  ROYAL  BEN- 
EFIT SOCIETY.  (Supreme  Court,  Appellate 
Division,  First  Department.  March  19,  1915.) 
Action  by  the  Famobrosis  Society  against  the 
Royal  Benefit  Society.  No  opinion.  Motion 
granted;  unless  appellant  complies  with  terms 
stated  m  order.  Order  filed.  See,  also,  152 
N.  Y.  Supp.  84. 


FANNING  et  aL  v.  BELLE  TBRRE  et  al. 
(Supreme  Court,  Appellate  Division,  Second 
Department.    April  16, 1915.)    Action  by  Orange 
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T.  Fanning  and  another  against  the  Belle  Terre, 
etc.,  and  others. 

FEB  CURIAM.  Judgment  affirmed,  with 
costs,  on  authority  of  Fanning  v.  Belle  Terre, 
152  App.  Div.  718,  137  N.  Y.  Supp.  695. 

BURR,  J.,  nolf  voting. 


FARIELLO,  Appellant,  v.  MURRAY,  Re- 
spondent. (iSupreme  Court,  Appellate  Division, 
Fourth  Department  March  26,  1915.)  Action 
by  Nicholas  Fiiriello  against  Patrick  H.  Mur- 
ray, as  surviving  partner,  etc.  N^o  opinion. 
Judgment  affirmed,  with  costs. 

In  re  FARLEY,  State  Excise  Com'r.  (Su- 
preme Court,  Appellate  Division,  Second  De- 
partment. March  5,  1915.)  In  the  matter  of 
the  petition  of  William  W.  Farley,  as  State 
Commissioner  of  Excise,  for  an  oraer  revoking 
and  canceling  liquor  tax  certiticate  No.  8,325, 
issued  to  Charles  J.  Volekeniug.  No  opinion. 
Motion  granted.  See,  also,  151  N.  Y.  Supp. 
1115. 


In  re  FARLEY,  State  Excise  Com'r.  (Su- 
preme Court,  Appellate  Division,  Fourth  De- 
partment. March  10.  1915.)  In  the  matter 
of  the  petition  of  William  W.  Farley,  as  State 
Commissioner  of  Excise,  for  an  order  revoking 
and  canceling  liquor  tax  certificate  No.  16,469, 
issued  to  Nellie  A.  Kelley.  No  opinion.  Order 
affirmed,  with  costs. 

In  re  FARLEY,  fetate  Excise  Com'r.  (Su- 
preme Court,  Appellate  Division,  Fourth  De- 
partment. March  26,  1915.)  In  the  matter  of 
the  petition  of  William  W.  Farley,  as  State 
Ommissioner  of  Excise,  for  an  order  revoking 
and  canceling  liquor  tax  certificate  No.  16,122, 
issued  tO'  Nellie   Schindler. 

PER  CURIAM.  Order  reversed,  and  applica- 
tion denied,  with  costs,  upon  the  authority  of 
Matter  of  Petition  of  William  W.  Farley,  etc., 
In  re  Rosa  L.  Barrick  Certificate,  108  N.  E. 
417,  decided  by  the  Court  of  Appeals  on  Febru- 
ary 25.  1915. 


FARRINGTON,  Respondent,  v.  UNI6N  PA- 
CIFIC TEA  CO.,  Appellant.  (Supreme  Court, 
Appellate  Division,  Fourth  Department.  March 
26,  1915.)  Action  by  Medford  B.  Farrington, 
as  trustee,  etc.,  against  the  Union  Pacific  Tea 
Comijany.  No  opinion.  Judgment  affirmed, 
with  costs. 


FAY,  Respondent,  v.  PRESS  CO.,  Appellant 
(Supreme  Court,  Appellate  Division,  First  De- 
partment. April  9,  1915.)  Action  by  James 
Fay  against  the  Press  Company.  L.  J.  Arnold, 
of  Cooperstown,  for  appellant.  G.  H.  D.  Fos- 
ter, of  New  York  City,  for  respondent  No 
opinion.  Judgment  affirmed,  with  costs,  with 
leave  to  defendant  to  withdraw  demurrer  and 
to  answer,  on  payment  of  costs  in  this  court 
and  in  the  court  below.     Order  filed. 


FAY,  Respondent,  y.  PURCELL,  AppelUnL 
(Supreme  Court,  Appellate  Division,  l?irst  l»r 
partment  March  26,  1915.)  Action  by  Josepi 
J.  Fay  against  Cornelius  J.  PurcelL  E.  M. 
Bloomberg,  for  appellant  No  opinion.  Jlq.- 
ment  and  order  affirmed,  with  oosts.  Oroc: 
filed. 


FEIN,  Respondent,  v.  NOR  WALK  BROS 
CO.,  Appellant.  (Supreme  Court,  Appellate  Ln- 
vision,  ij^rst  Department.  March  :!6,  rjlV 
Action  by  Jacob  C.  Fein,  an  infant,  agais*: 
the  Norwalk  Bros.  Company.  A.  M.  Mtit'-., 
of  New  York  City,  for  appellant.  S.  L.  Tt^ri. 
of  New  York  City,  for  respondent  No  opini-t 
Judgment  and  order  reversed,  with  cost&,  aLc 
complaint  dismissed,  with  costs,  on  the  gi\>a£^ 
that  the  finding  of  the  jury  that  the  defendan: 
was  negligent  was  without  evidence  to  sast&u: 
it     Order  filed. 


FINCH  et  al..  Respondents,  v.  STATE,  Ap- 
pellant. (Supreme  Court,  Appellate  Divisiofi. 
Third  Department  May  5,  1915.)  Action  l<j 
William  T.  Finch  and  another,  individually  ai^ 
as  executors  of  Alvah  F.  Finch,  deceased,  <i<  iii. 
business  under  the  firm  name  of  the  FinL 
CJhemical  Company,  against  the  State  of  N«.» 
York.  No  opinion.  Determination  unanimuus 
ly  affirmed,  with  costs. 


In  re  FINCK.  (Supreme  Court,  Appelht 
Division,  First  Department  April  16,  ll'K' 
In  the  matter  of  Katie  H.  Finck,  as  execotrii 
of  Peter  House,  deceased.  No  opinion.  M- 
tion  to  dismiss  appeal  granted,  with  $10  costs 
unless  appellant  complies,  with  terma  stated  i: 
order.    Order  filed. 


FINNIE,  Respondent  v.  NEW  YORS 
CENT.  &  H.  It  R.  CO.,  Appellant.  (Supw-- 
Court,  Appellate  Division,  Fourth  Departme&f- 
March  26,  1915.)  Action  by  Bridget  E.  FinL* 
as  administratrix,  etc.,  against  the  Xew  York 
Central  &  Hudson  River  Railroad  Comr?E' 
No  opinion.  Motion  for  leave  to  appeal  'I'u 
N.  Y.  Supp.  1116)  to  Court  of  Appeals  demei 
with  $10  costs. 


FIRST  BANK  OF  NOTASULGA,  Resp..^: 
ent,  V.  JONES  et  al.,  Appellants.  (Supwrt 
Court,  Appellate  Division,  First  l>eparniR-'^ 
March  26,  1915.)  Action  by  First  Bank  •: 
Notasulga  against  Richard  W^.  Jones,  Jr..  si- 
another.  N.  Rock  wood,  of  New  York  Citr.  :.•: 
appellants.  H.  A.  Brann,  Jr.,  of  New  Yori 
City,  for  respondent.  No  opinion.  Judjnc^r' 
and  order  affirmed,  with  costs.  See  E^rst  B^^ 
of  Notasulga  v.  Jones,  156  App.  Dit.  277,  1*- 
N.  Y.  Supp.  304.     Order  filed. 

FIRST  NAT.  BANK  OF  CITY  OF  BR(X>K 
LYN,  Appellant  v.  LAFAYETTE  TRUST  O 
et  al..  Respondents.     (Supreme  Court,  AppeDs"* 
Division,     Second     Department       Mairfa    l> 
1915.)     Action  by  the  First  National  Bank  c: 
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he  City  of  Brooklyn  against  the  Lafayette 
"ruRt  Company  and  another.  No  opinion.  Judg- 
lent  and  order  (85  Misc.  Rep.  341,  148  JS.  Y. 
)upp.  491)  afUrmed,  with  costs.  See,  also,  86 
lisc.  Kep.  558.  149   N.  Y.  Supp.  374. 

FIRST   NAT.   BANK^OF   DOLGBVILLE, 

respondent,  v.  BOND,  Appellant.  (Supreme 
:ourt,  Appellate  Division,  fourth  Department, 
larch  10,  1915.)  Action  by  the  First  National 
5ank  of  Dolgeville  against  Stephen  N.   Bond. 

PER  CURIAM.  Order  affirmed,  with  $10 
osts  and  disbursements. 

FOOTK.  J.,  dissents. 


FITZGERALD,  Respondent,  v.  ERIE  R. 
!0.,  Appellant.  (Supreme  Court,  Api^llate 
)i  vision,  Fourth  Department.  March  26, 
915.)  Action  by  Catherine  Fitzgerald,  as  ad- 
ministratrix, etc.,  against  the  Erie  Railroad 
Jon:pany. 

1*ER  CURIAM.  Judgment  and  order  revera- 
d,  and  new  trial  granted,  with  costs  to  ap- 
ellant  to  abide  event  Held,  that  the  verdict 
J  airainst  the  weight  of  evidence  on  the  question 
f  defendant's  negligence  and  the  contributory 
pgligouce  of  the  deceased.  See,  also,  158  App. 
)iv.  801.  144  N.   Y.   Supp.  237. 


FITZSIMONS  V.  ISMAN.  (Supreme  Court, 
.ppellate  Division,  First  Department  March 
9,  1915.)  Action  by  Ellen  Fitzsiraons  against 
'elix  Isman.  No  opinion.  Motion  granted. 
>rder  filed.     See,  also,  151  N.  Y.  Supp.  552. 


FLANNERY  y.  FIFTEEN  W.  44Tn  ST. 
!0.  (Supreme  Court,  Appellate  Division,  First 
department  April  1,  1915.)  Action  by  Viola 
[.  Flannery  against  the  Fifteen  W.  44th 
treet  Company.  No  opinion.  Motion  denied. 
ettle  order  on  notice. 


FLATOW.  FLINN  &  CO.,  Inc.,  AppeUant,  v. 
MERICAN  MOTOR  TRUCK  CO.  et  al.,  Re- 
:>ondent8.  (Supreme  Court,  Appellate  l>ivi- 
on,  Firgt  Department  April  30,  1915.)  Ae- 
on by  Flatow,  Flinn  &  Co.,  Incorporated, 
gainst  the  American  Motor  Truck  Company 
nd  others.  E.  C.  CJrowley,  of  New  York  City, 
>r  appellant  A.  L.  Davis,  of  New  York  City, 
)r  respondents.  No  opinion.  Judgment  modi- 
pd,  by  directing  that  the  dismissal  of  the  eom- 
laint  is  without  prejudice  to  an  action  at  law 
)r  a  breach  of  the  contract,  and,  as  so  modified, 
Srmed,  with  costs  to  the  respondents.  Settle 
[•der  on  notice. 


FLYNN,  Respondent,  v.  BRADLEY  CONST. 
O.,  Appellant  (Supreme  Court,  Appellate 
►ivision,  First  Department  January  22,  1915.) 
ction  by  Nicholas  Flynn  against  the  Bradley 
dnstruction  Company.  F.  L.  C.  Keating,  of 
ew  York  (Mty,  for  appellant.  R.  A.  Kutsch- 
ich,  of  New  York  City,  for  respondent 
PER  CURIAM.  Judgment  and  order  affirm- 
1,  with  costs.  Order  filed. 
INGRAHAM,  P.  J.,  and  DOWLING,  J.,  dis- 


FOLEY,  Respondent,  v.  NEWMAN,  Appel- 
lant. (Supreme  Court,  Appellate  Division,  Sec- 
ond Department  April  10,  1915.)  Action  by 
Michael  1^'oley,  as  guardian  ad  litem  of  Laura 
Foley,  an  infant,  against  Mary  E.  Newman. 
No  opinion.  Judgment  and  order  of  the  County 
Court  of  Westchester  County  unanimously  af- 
firmed, with  costs. 


FOSTER,  Respondent  v.  CITY  OF  NEW 
YORK.  Appellant  (Supreme  Court,  Appellate 
Division,  Second  Department.  April  1,  1915.) 
Action  by  William  Foster  against  the  City  of 
New  York. 

PER  CURIAM.  Judgment  and  order  revers- 
ed, with  costs,  and  complaint  dismissed,  on  the 
ground  that  the  notice  of  intention  to  com- 
mence the  action  was  defective  as  to  the  state- 
ment of  the  time  when  the  injuries  were  re- 
ceived, and  that  the  form  of  denial  contained 
in  the  answer  did  not  exempt  the  plaintiff  from 
the  statutory  obligation  of  proving  the  service 
of  a  proper  notice.  Purdy  v.  City  of  New  York, 
193  N.  Y.  521,  523,  86  N.  E.  560;  Carson  v. 
Village  of  Dresden,  202  N.  Y.  414,  05  N.  E. 
803;  Forsyth  v.  City  of  Oswego,  191  N.  Y. 
441,  84  N.  E.  392.  123  Am.  St  Rep.  605 ;  Ban- 
non  V.  City  of  New  York,  150  App.  Div.  314, 
134  N.  Y.  Supp.  1041;  Walker  v.  City  of  New 
York,  150  App.  Div.  280,  134  N.  Y.  Supp.  689 ; 
Mack  Paving  Co.  v.  City  of  New  York,  142 
App.  Div.  702,  714,  127  N.  Y.  Supp.  738.  See, 
aUjo,  152  N.  Y.  Supp.  1111. 


FOSTER,  Respondent  ▼.  CITY  OF  NEW- 
YORK,  Appellant  (Supreme  Court,  Appellate 
EHvision,  Second  Department  April  23,  1915.) 
Action  by  William  Foster  against  the  City  of 
New  York.  No  opinion.  Motion  for  reargu- 
ment  denied,  without  costs.  Motion  for  leave 
to  appeal  to  the  Court  of  Appeals  granted. 
Settle  order  before  Mr.  Justice  Stapleton.*  See, 
also,  152  N.  Y.  Supp.  1111. 


FOSTER  V.  KENNY  et  al.  (Supreme  Court, 
Appellate  Division,  Second  Department  March 
19,  1915.)  Action  by  Maria  Foster  against 
Anna  M.  Kenny  and  others.  No  opinion.  Mo- 
tion for  stay  of  proceedings  in  the  action  for 
partition  denied. 


FRANK,  Appellant  v.  GRUBER,  Respond- 
ent (Supreme  Court  Appellate  Division,  First 
Department  April  30,  1915.)  Action  by  Adam 
Frank  against  Herbert  H.  Gruber.  A.  Frank, 
of  New  York  City,  for  appellant  W.  E.  Ernst, 
of  New  York  City,  for  respondent  No  opinion. 
Order  (in  88  Misc.  Rep.  297,  150  N.  Y.  Supp. 
664)  affirmed  with  $10  costs  and  disbursements. 
Order  filed.  See,  also,  165  App.  Div.  907,  149 
N.  Y.  Supp.  1082.    

FRANK  V.  ROWLAND  &  SHAFTO.  (Su- 
preme Court  Appellate  Division,  First  Depart- 
ment April  1,  1915.)  Action  by  Adam  Frank 
against  Rowland  &  Shafto.     No  opinion.     Mo' 
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tion  denied,  with  $10  costs.    Order  filed.     See, 
also,  163  App.  Div.  850.  147  N.  Y.  Supp.  1112 
152  N.  Y.  Supp.  1112. 


FRANK,  Respondent,  v.  ROWLAND  & 
SHAFTO,  Inc.,  et  al.,  Appellants.  (Supreme 
Court,  Appellate  Division,  First  Department. 
April  16,  1915.)  Action  by  Adam  Frank  against 
Rowland  &  Shafto,  Incorporated,  and  others. 
J.  V.  Judge,  of  New  York  City,  for  appellants. 
A.  Frank,  of  New  York  City,  for  respondent 
No  opinion.  Order  affirmed,  with  $10  costs  and 
disbursements.  Order  filed.  See,  also,  152  N. 
Y.  Supp.  nil. 


FRANKLIN,  Appellant,  v.  KIDD,  Respond 
ent.  (Supreme  Court,  Appellate  Division, 
Fourth  Department.  March  26,  1915.)  Action 
by  Joseph  S.  Franklin  against  Agnes  B.  Kidd, 
as  executrix,  etc.  No  opinion.  Judgment  (in 
87  Misc.  Rep.  399,  149  N.  Y.  Supp.  767)  affirm- 
ed, with  costs. 


FRAZER.  Appellant,  v.  R.  &  L.  CO.,  Re- 
spondent. (Supreme  Court,  Appellate  Division, 
Fint  Department.  April  30,  1915.)  Action  by 
James  S.  Frazer  against  the  R.  &  L.  Company. 
S.  H.  Evins,  of  New  York  City,  for  appellant. 
H.  A.  Rubino,  of  New  York  City,  for  respond- 
ent. No  opinion.  Judgment  affirmed,  with 
costs.     Order  filed. 


FRENCH,  Respondent,  v.  CITY  OF  NEW 
ROCHELLE,  Appellant.  (Supreme  Court,  Ap- 
pellate Division,  Second  Department.  April  9, 
1915.)  Action  by  Ida  L.  French  against  the 
City  of  New  Rochelle.  No  opinion.  Judgment 
affirmed,  with  costs. 


FREY.  Respondent,  v.  B.  REGENSBUR6  & 
SONS,  Appellants.  (Supreme  Court,  Appellate 
EHvision,  First  Department.  April  9,  1915.) 
Action  by  Isidor  Frey  against  E.  Regensburg  & 
Sons.  E.  L.  Mooney,  of  New  York  City,  for 
appellants.  J.  M.  Kroskauer,  of  New  York 
City,'  for  respondent.  No  opinion.  Judgment 
and  order  affirmed,  with  costs.    Order  filed. 


FRUEAUFF  v.  MOORE.  (Supreme  Court, 
Appellate  Division,  First  Department.  April 
1,  1915.)  Action  by  Chas.  A.  Frueauff  against 
George  Moore.  No  opinion.  Motion  denied, 
with  $10  costs.  Order  filed.  See,  also,  151  N. 
Y.  Supp.  1116. 


FULLER,  Respondent,  y.  CITY  OF  NEW 
YORK,  Appellant.  (Supreme  Court,  Appellate 
Division,  Second  Department.  March  19,  1915.) 
Action  by  Laura  Fuller,  as  administratrix,  etc., 
against  the  City  of  New  York.  No  opinion. 
Order  affirmed,  with  $10  costs  and  disburse- 
ments. 


GALVTN  V.  NEW  YORK  CENT.  &  H.  R.  R. 

CO.  et  al.  (Supreme  Court,  Anpellate  Division, 
Second  Department.  March  5,  1915.)  Action 
by  Jeremiah  Galvin  against  the  New  York  Cen- 


tral d  Hudson  Biver  Railroad  Company  ari 
another.  No  opinion.  Judgment  and  ord(» 
unanimously  afi^med,  without  costs. 


GARBARINL  Respondent,  v.  MOISANT 
INTERNATIONAL  AVIATORS,  AppeU^L 
(Supreme  Court,  Appellate  Division,  First  l»r 
partment.  January  22,  1915.)  Action  by  Leu- 
Garbarini  against  the  Moisant  Internatioci:' 
Aviators.  W.  K.  Van  Meter,  of  New  York  Otj. 
for  appellant.  B.  F.  Schreiber,  of  New  Yort 
City,  for  respondent  No  opinion.  Judgme^: 
and  order  affirmed,  with  costs.     Order  filed. 

GARDNER,  Respondent,  t.  CENTRAL 
PARK,  N.  &  B.  R.  R.  CO,,  Appellant.  ^S> 
preme  Court,  Appellate  Division,  Krst  Depar, 
ment.  April  23,  1915.)  Action  by  Faiton  1 
Gardner  against  the  Central  Park,  Nortli  k 
East  River  Railroad  Company.  C.  Mellea,  o: 
New  York  City,  for  appellant  J.  P.  Mclntyit. 
of  New  York  City,  for  respondent 

PER  CURIAM.  Judgment  and  order  affirm- 
ed, with  costs.     Order  tiled. 

Mclaughlin  and  SCOTT,  JJ.,  dissent,  CL 
the  ground  that  the  evidence  of  negligence  v: 
the  part  of  the  defendant  was  not  sufficient  t« 
justify  submission  of  the  case  to  the  jury. 

GARDNER,  Respondent,  v.  ELMIRA.  C.  i 
W.  RY.,  Appellant.  (Supreme  Court,  Appellst^ 
Division,  Third  Department  May  5,  191.J 
Action  by  John  Gardner  against  the  Elmir^. 
Corning  &  Waverly  Railway.  No  opinKc. 
Judgment  and  order  unanimously  affirmed,  wil: 
costs. 


In  re  GARVIN.  (Supreme  Court,  Appellate 
Division,  First  Department  April  23,  lyii 
In  the  matter  of  Michael  J.  Garvin. 

PER  CURIAM.  In  order  to  review  the  ordr 
appealed  from,  it  is  necessary  that  all  of  tit 
ballots  that  were  marked  as  exhibits  and  wv> 
passed  upon  in  the  order  appealed  from  sho'^J 
be  submitted  to  the  court 

OAVRILUTZ  V.  SAVAGE  (two  cases).  (S:- 
preme  Court,  Appellate  Division,  First  Depan- 
ment  March  19,  1915.)  Action  by  Rebeo:^ 
Gavrilutz  against  Joseph  K.  Savage.  No  opis 
ion.  Motions  denied,  vnth  $10  costs.  Orders 
filed.    See,  also,  151  N.  Y.  Supp.  803. 

GEBERT  V.  GEBERT  et  aL  (Snpres* 
Court,  Appellate  Division,  Second  Deparurn- 
March  19,  1915.)  Action  by  Anna  N.  Get^r. 
against  Charles  Gebert  and  others.  No  opinio 
Order  affirmed,  with  $10  costs  and  disbui«^ 
ments. 


GEELAN  T.  BAHR  et  al.  (No.  7130.)  (Su- 
preme Court,  Appellate  Division,  First  Dep«.n 
ment  April  ^,  1915.)  Appeal  from  TTiii 
Term,  New  York  County.  Action  by  John  G** 
Ian  against  Henry  D.  Bahr  and  another.  Trys 
a  judgment  for  plaintiff,  and  from  an  ord^ 
denying  a  new  trial,  defendant  Bahr  app^^l^ 
Affirmed.     Stephen  P.  Anderton,  of  New  Yort 
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)ity,  for  appellant  Louis  Steckler,  of  New 
fork  City,  for  respondent 

I*ER  CURIAM.  Judgment  and  order  af- 
irmed,  with  costs.     Order  filed. 

McLAUOHLrIN,  J.  (dissenting).  I  think  that 
he  court  erred  in  refusing  to  charge  the  jury 
that,  if  the  jury  find  that  this  accident  hap- 
pened entirely  by  reason  of  the  fact  that  the 
eft-hand  horse  shied  and  forced  the  wagon  over 
gainst  the  car,  then  under  the  issues  presented 
a  this  case  their  verdict  must  be  for  the  defend- 
nt  Bahr."  I  therefore  dissent,  and  vote  to 
everse  the  judgnfent  and  order  appealed  from, 
nd  for  a  new  trial  as  to  the  defendant  Bahrf 

SCOTT,  J.,  concurs. 


GERMAN-AMERICAN  COFFEE  CO.,  Ap- 
ellant,  ▼.  DIKHL,  Respondent  (Supreme 
!ourt.  Appellate  Division,  First  Department 
larch  26,  1915.)  Action  by  the  German-Amer- 
'an  Coffee  Company  against  Clarence  A.  Diehl. 
3.  S.  Paine,  for  appellant  W.  Ferguson,  of 
lew  York  City,  for  respondent. 

PER  CURIAM.  Order  afllrmed,  with  $10 
3sts  and  disbursements,  on  De  Raismes  v.  U. 
.  J^ithograph  Co..  161  App.  Div.  781,  146  N. 
.  Supp.  813.  Order  filed.  See,  also,  152  N. 
.  Supp.  1113. 

INGRAHAM,  P.  J„  and  SCOTT,  J.,  dis- 
snt,  on  the  dissenting  opinion  in  that  case. 

GERMAiN-JAMERICAN    COFFEE    CO.    T. 

►IEHL#.  (Supreme  Court  Appellate  Division, 
irst  Department  April  16,  1915.)  Action  by 
\e  German-American  Coffee  Company  against 
larence  A.  Diehl.  No  opinion.  Motion  grant- 
1;  question  certified  as  stated  in  order.  Or- 
jr  filed.    See,  also,  162  N.  Y.  Supp.  1113. 

GERMAN-AMERICAN  COFFEE  CO.,  Re- 
)ondent  ▼.  DIEHL,  Appellant.  (Supreme 
ourt.  Appellate  Division,  First  Department 
pril  23,  1915.)  Action  by  the  German-Ameri- 
in  Coffee  Company  against  Clarence  A.  Diehl. 
^  Ferguson,  or  New  York  City,  for  appellant 
.  S.  Paine,  for  respondent 
PER  CURIAM.  Order  (in  86  Misc.  Rep. 
17.  149  N.  Y.  Supp.  413)  affirmed,  with  $10 
ets  and  disbursements,  on  the  opinion  of 
age,  J.,  at  Special  Term,  with  leave  to  the 
'fendant  to  withdraw  the  demurrer  and  to 
iswer,  on  payment  of  costs  in  this  court  and 
the  court  below.  Order  filed.  See,  also,  152 
.  Y.  Supp.  1113. 


GERMAN-AMERICAN  COFFEE  CO.,  Ap- 
llant  V.  O'NEIL,  Respondent.  (Supreme 
>urt.  Appellate  Division,  First  Department, 
arch  26,  1915.)  Action  by  the  German-Amer- 
in  Coffee  Company  against  John  O'Neil.  E. 
Paine,  for  appellant.  G.  W.  Harper,  Jr.,  of 
»w   York  City,  for  respondent 

PER  CURIAM.    Judgment  and  order  affirm- 
,  with  costs,  on  De  Raismes  v.  U.  S.  litho- 


graph Co.,  161  App.  Div.  781.  146  N.  Y.  Supp. 
813.  Order  filed.  See,  also,  152  N.  Y.  Supp. 
1113. 

INGRAHAM,  P.  J.,  and  SCOTT,  J.,  dissent, 
on  dissenting  opinion  in  that  case. 

GERMAN-AMERICAN  COFFEE  CO..  Re- 
spondent y.  O'NEIL,  Appellant  (Supreme 
Court,  Appellate  Division,  First  Department 
April  23,  1915.)  Action  by  the  German-Ameri- 
can Coffee  Company  against  John  0*Neil.  G. 
W.  Harper,  Jr.,  of  New  York  City,  for  appel- 
lant   E.  S.  Paine,  for  respondent. 

PER  CURIAM.  Order  affirmed,  with  $10 
costs  and  disbursements,  on  the  opinion  of 
Page,  J.,  at  Special  Term,  in  German-American 
Coffee  Company  v.  Diehl,  with  leave  to  de- 
fendant to  withdraw  demurrer  and  to  answer, 
ou  payment  of  costs  in  this  court  and  in  the 
court  below.  Order  filed.  See,  also,  152  N.  Y. 
Supp.   1113. 

GERMAN-AMERICAN  COFFEE  CO.  v. 
O'NEIL.  (Supreme  Court  Appellate  Division, 
First  Department.  April  30,  1915.)  Action  by 
the  German-American  Coffee  Company  against 
John  O'NeiL  No  opinion.  Motion  for  leave  to 
appeal  granted:  questions  certified.  Order  filed. 
See,  also,  152  N.  Y.  Supp.  1113. 

GIBES  V.  ARRAS  BROS.  (Supreme  Court, 
Appellate  Division,  First  Department  March 
19,  1915.)  Action  by  Benjamin  Gibbs  against 
Arras  Bros.  No  opinion.  Application  granted. 
Order  signed. 


GINSBERG  V.  TRIANGLE  WAIST  CO. 
(two  cases).  (Supreme  Court  Appellate  Divi- 
sion, First  Department  March  19,  1915.)  Ac- 
tion by  Hennetta  Ginsberg  against  the  Tri- 
angle Waist  Company.  No  opinion.  Motion 
granted,  unless  appellant  complies  with  terms 
stated  in  order.  Order  filed.  See,  also,  151  N. 
Y.  Supp.  1118. 


GLOVER,  Appellant,  V.  NATIONAL  BANK 
OF  COMMERCE,  Respondent  (Supreme 
dJourt,  Appellate  Division,  First  Department 
April  9,  1915.)  Action  by  Laura  Glover,  as 
administratrix,  against  the  National  Bank  of 
Commerce.  G.  A.  Honnecker,  of  New  York 
City,  for  appellant  J.  Quinn,  of  New  York 
City,  for  respondent  No  opinion.  Judgment 
and  order  affirmed,  with  costs.  See  Glover  v. 
Nat.  Bank  of  Commerce,  156  App.  Div.  247, 
141  N.  Y.  Supp.  409.  Order  filed.  See,  also, 
151  N.  Y.  Supp.  1118. 

GOELDNER,  Respondent,  v.  NEW  YORK 
TELEPHONE  CX).,  Appellant  (Supreme 
Court,  Appellate  Division,  Third  Department 
May  5,  1915.)  Action  by  Ernest  B.  Goeldner 
against  the   New   York  Telephone  Company. 

PER  CURIAM.  Judgment  and  order  revers- 
ed, and  new  trial  granted,  with  costs  to  ap- 
pellant to  abide  event  unless  the  plaintiff  will 
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stipulate  to  reduce  the  verdict  to  $370,  and  if 
plaintiff  so  stipulates  the  judgment  is  so  modi- 
tied,  and,  as  modified,  judgment  and  order 
unanimously  affirmed,  without  costs. 

GOLDNER,  Respondent,  v.  NEW  YORK 
TELEPHONE  CO.,  Appellant  (Supreme 
Court,  Appellate  Division,  Third  Department. 
May  5,  1915.)  Action  by  William  Goldner,  an 
infant,  by  Ernest  B.  Goldner,  his  guardian  ad 
litem,  against  the  New  York  Telephone  Com- 
pany. No  opinion.  Judgment  and  order  unan- 
imously affirmed,  with  costs. 


In  re  GOODMAN.  (Supreme  Court,  Appel- 
late Division,  First  Department.  March  12, 
1015.)  In  the  matter  of  Elias  B.  Goodman. 
No  opinion.  Application  denied.  Settle  order 
on  notice.  See,  also,  158  App.  Div.  465,  143 
N.  Y.  Supp.  577. 


GORTIKOV,  Respondent,  v.  GORTIKOV, 
Appellant.  (Supreme  Court,  Api>ellate  Divi- 
sion, First  Department.  March  26,  1915.)  Ac- 
tion by  Benjamin  Gortikov  against  Marion 
Ciortikov.  M.  M.  Leichter,  of  New  York  City, 
for  appellant.  J.  Fischer,  of  New  York  City, 
for  respondent.  No  opinion.  Judgment  affirm- 
ed, with  costs.  Order  filed.  See,  also,  163 
App.  Div.  950,  148  N.  Y.  Supp.  1117. 

GOTTFRIED  v.  GRIFFENHAGBN.  (Su- 
preme Court,  Appellate  Division,  B'irst  Depart- 
ment. March  19,  1915.)  Action  by  Elias  Gott- 
frietl  against  Max  S.  Griffenhagen.  No  opinion. 
Application  denied,  with  $10  costs.  Order 
signed. 

GOULD,  Respondent,  v.  GOULD,  Appellant. 
(Supreme  Court,  Appellate  Division,  First  De- 
partment. April  1  1915.)  Action  by  Kathrine 
C.  Gould  against  Howard  Gould.  M.  W.  Lit- 
tleton, of  New  York  City,  for  appellant.  A.  F. 
Spiegel,  of  New  York  City,  for  respondent. 
No  opinion.  Order  affirmed,  with  $10  costs  and 
disbursements.    Order  filed. 


GRACE,  Appellant,  v.  TOWN  OF  NORTH 
nEMFSTEADj  Respondent  (Supreme  Court, 
Appellate  Division,  Second  Department  March 
19,  1915.)  Action  by  Lillius  Grace  against  the 
Town  of  North  Hempstead.  No  opinion.  Mo- 
tion granted,  without  coste.  See,  also,  152  N. 
Y.  Supp.  122. 


In  re  GRADE  CROSSING  COM'RS  OF 
CITY  OF  BUFFALO.  (Supreme  Court,  Ap- 
pellate Division,  Fourth  Department.  March 
10,  1915.)  In  the  matter  of  the  application  of 
the  Grade  Grossing  Commissioners  of  the  City 
of  Buffalo  for  the  appointment  of  commissioners 
of  appraisal  to  ascertain  the  compensation  to 
be  paid  to  the  owners  of  and  parties  interested 
in  lands  claimed  to  be  injured  by  change  of 
grade,  etc.,  and  claimed  to  be  owned  by  the 
Barber  Asphalt  Paving  Company  and  others. 
Proceeding  No.  97.  No  opinion.  Motion  grant- 
ed, and  questions  certified  to  Court  of  Appeals 
resettled.    See,  also,   151   N.  Y.   Supp.  1119. 


In  re  GRADE  GROSSING  COM'RS  OF 
CITY  OF  BUFFALO.  (Supreme  Court,  Ajr 
pellate  Division,  Fourth  Department  Maru 
10,  1915.)  In  the  matter  of  the  application  o: 
the  Grade  Crossing  Commissioners  of  the  Citr 
of  Buffalo  for  the  appointment  of  commis>.c: 
ers  of  appraisal  to  ascertain  the  compensjjt;.* 
to  be  paid  to  the  owners  of  and  parties  intr:: 
ested  in  lands  claimed  to  be  injured  by  tv 
change  of  grade,  etc.,  and  owned  by  the  Geo:?* 
Urban  Milling  Company  and  others.  PrcKv-.- 
ing  No.  101.  No  opinion.  Motion  granted,  n^ 
questions  certified  to  Court  of  Appeals  ^j<t 
ped.     See,  also,  151  N.  Y.  Sdpp.  148,  lim 

GRAF  V.  MACKAY.  (No.  7108.)  (SopM- 
CJourt,  Appellate  Division,  First  Departm-'L: 
April  1,  1915.)  Appeal  from  Special  Tt.rs. 
New  York  County.  Action  by  Richard  Or.' 
against  R.  Gordon  Mackay.  From  an  order  de 
nying  a  motion  to  make  complaint  more  de^*.-. 
and  certain,  defendant  appeals.  Modiiu^  ^l 
affirmed.  H.  11.  Gibbs,  of  New  York  Cit\.  i 
appellant.  Frank  Sowers,  of  New  York  Ci:.. 
for  respondent. 

PER  CURIAM.  The  order  appealed  from  is 
modified,  by  requiring  the  complaint  to  be  mai' 
more  definite  and  certain,  as  stated  in  pan 
graphs  1,  2,  and  3  of  the  demand  set  fonb  i: 
the  affidavit  of  the  defendant's  attorney.  A*  - 
modified,  the  order  is  affirmed,  with  $10  cr-:» 
and  disbursements  to  the  appellant. 


GRAFTON,  Respondent,  v.  BALJa  Appells:' 
(Suprene  Court,  Appellate  Division,  Second  Iv 
partment.  March  12,  1915.)  Action  by  R«fc»::t 
Grafton  against  John  Oscar  Ball.  No  opit.  "^ 
Motion  denied,  with  $10  costs.  See,  abo,  1^'^ 
App.  Div.  70,  149  N.  Y.  Supp.  447. 


GRAVES,  Respondent,  v.  HERSPEROr. 
Appellant.  (Supreme  Court,  Appellate  I'l- 
bion,  Fourth  Department.  March  10.  li*l' 
Action  by  Chas.  B.  Graves  against  Adam  l\r 
sperger.  No  opinion.  Order  affirmed,  with  f. 
costs  and  disbursements. 

GRAY  V.  F0RBE:S.      (Supreme  Court  A: 

?ellate  Division,  First  Department.  March  V 
915.)  Action  bv  Georse  Gray  against  Jar- 
Forbes.  No  opinion.  Motion  granted,  witL  ;^1 
costs.     Order  filed. 

GREEN,  Respondent,  v.  STEINBERG,  \r 
pellant.  (Supreme  Court,  Appellate  Di^isi : 
Second  Department  April  1,  1915.)  Acr 
by  John  Green  against  £>lla  V.  Steinberg.  > 
opinion.  Judgment  and  order  unanimouslj  i^- 
firmed,  with  costs. 

GRECO  et  al.  v.  BECKER  et  al.  (Scrr« 
Court,  Aj)pellate  Division,  Second  Departnhit^ 
March  26,  1915.)  Action  by  Michael  Greco  ill 
another  against  Rose  Becker  and  others.  iH 
opinion.     Motion  granted,  without  costs.        ' 

GREENBBRG,   Appellant,  v.   GOLDBFud 
Respondent,  et  al.     (Supreme  C^ourt,  Apr^lil 
Division,  First  Department.     March  12,  IVlM 
Action  by  Abraham  Greenberg  against  ^Lf 
Goldberg,  impleaded  with  others.     H.  R.  £il 
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)f  New  York  C?ity,  for  appellant  N.  S.  Goetz, 
)f  New  York  City,  for  respondent  No  opinion. 
3rder  affirmed,  with  $10  costs  and  disburse- 
nents,  with  leave  to  plaintiff  to  amend  on  pay- 
nent  of  costs.  Order  filed.  See,  also,  150  N. 
if.  Supp.  1088. 


GREENBBRG,  Appellant,  v.  GOLDBERG  & 
^KEENBERG,  Inc.,  Respondent  (Supreme 
]!ourt,  Appellate  Envision,  First  Department, 
ilarch  12,  1915.)  Action  by  Abraham  Green- 
)erg  against  Goldberg  &  Greenberg,  Incorporate 
d.  H.  R.  Blias,  of  New  York  City,  for  appel- 
ant E.  Elxman,  of  New  York  City,  for  re- 
pondent.  No  opinion.  Order  affirmed,  with 
ilO  costs  and  disbursements,  with  leave  to 
tlaintiff  to  amend  on  payment  of  costs.  Order 
iled.     See,  also,  150  N.  i.  Supp.  1088. 

In  re  GREENWOOD.  (Supreme  Court,  Ap- 
ellate Division,  Second  Department  March  5, 
915.)  In  the  matter  of  William  Greenwood, 
n  atto:*ney.    No  opinion.    Motion  granted. 

GRIFENHAGEN  et  al..  Respondents,  v. 
nilLDEN  &  HANCOCK,.  Appellant  (Su- 
reme  Court  Appellate  Division,  First  Depart- 
lent  April  23.  1915.)  Action  by  Max  S. 
rifenhagen,  as  Sheriff,  etc.,  and  others,  against 
Hiilden  &  Hancock.  A.  Massey,  of  New  York 
ity,  for  appeUant  L.  J.  Wolfit,  of  Brooklyn, 
)r  respondents.  No  opinion.  Judgment  and 
:dcr  affirmed,  with  costs.     Order  filed. 


In  re  GRIFFIN.  (Supreme  Court  Appellate 
ivision.  First  Department.  April  1,  1915.) 
1  the  matter  of  Francis  11.  Grimn.  No  opin- 
n.  Respondent  disbarred.  Settle  order  on 
Dtice. 


GTHRIZINSKI.  Appellant,  v.  AMERICAN 
AOIATOR  C(i.,  Respondent  (Supreme 
uurt.  Appellate  Division,  Fourth  Department. 
arch  26,  1915.)  Action  by  Bernhardt  Guiri- 
nski  against  the  American  Radiator  Company. 
PER  CURIAM.  Judgment  affirmed,  with 
sts.  See,  also,  151  N.  Y.  Supp.  1120. 
LAMBERT  and  MERRELL,  JJ.,  dissent 


GUTTA  PERCHA  &  RUBBER  MFG.  CO., 
[)pellant  v.  HOLMAN,  Respondent  (Su- 
eme  Court,  Appellate  Division,  First  Depart- 
*nt-  April  30,  1915.)  Action  by  the  Gutta 
jrcha  &  Rubber  Manufacturing  Company 
ainst  Charles  J.   Holman,  as  treasurer,  etc. 

Pierce,  of  New  York  City,  for  appellant.    W. 

Kisher,  for  respondent.  No  opmion.  Judg- 
»nt  affirmed,  with  costs.  Order  filed.  See, 
50,  150  N.  Y.  Supp.  1088. 

3.  W.  MARTIN  &  BRO..  Appellant,  v. 
IBTJLrHOOS,  Respondent.  (Supreme  Court 
ipellate  Division,  First  Department  April 
,  1015.)  Action  by  G.  W.  Martin  &  Bro. 
ainst  Elizabeth  Shellhoos.  F.  Taylor,  of 
w  York  City,  for  appellant  P.  Cantline,  of 
fwburgh,  for  respondent.  No  opinion.  Or- 
r  reversed,  with  $10  costs  and  disbursements, 
i  motion  denied,  with  $10  costs.    Order  filed. 


HAAKENSON,  Appellant,  ▼.  ADAM  REIN- 
HARDT  &  BROS..  Respondents,  et  al.  (Su- 
preme Court,  Appellate  Division,  First  Depart- 
ment. April  9,  1915.)  Action  by  Daniel  Haak- 
enson  against  Adam  Reinhardt  &  Bros.,  im- 
pleaded with  others.  H.  C.  Smyth,  of  New 
York  City,  for  appeUant  E.  P.  Mowton,  of 
New  York  City,  for  respondents. 

PER  CURIAM.  Judgment  affirmed,  with 
costs.     Order  filed. 

DAUGHLrIN,  J.,  dissents. 

HAGARTY,  Respondent,  v.  MOYKA  et  al., 
Appellants.  (Supreme  Court,  Appellate  Divi- 
sion, Second  Department.  April  1,  1915.)  Ac- 
tion by  Helen  Josephine  Hagarty  against  John 
Moyka  and  another. 

PER  CURIAM.  Without  expressing  an  opin- 
ion as  to  whether  the  complaint  states  a  cause 
of  action,  we  are  of  opinion  that  the  answer 
puts  in  issue  the  allegations  of  the  complaint, 
and  it  cannot  be  regarded  as  frivolous.  The 
order  is  therefore  reversed,  with  $10  costs  and 
disbursements,  and  the  motion  denied,  with  $10 
costs. 


HAGMAYER  v.  NOVELTY  STAMP  CO. 
(Supreme  Court,  Appellate  Division.  First  De- 
partment April  30,  1915.)  Action  by  Cath- 
erine Hagmayer  against  the  Novelty  Stajnp 
Company.  No  opinion.  Application  denied, 
with  $10  costs.  Order  signed.  See,  also,  151 
N.  Y.  Supp.  1004.    

HALSTED,  Appellant,  v.  SIMMONS,  Re- 
spondent. (Supreme  Court,  Appellate  Division, 
First  Department  March  26,  1915.)  Action 
by  Florence  Halsted  against  Julia  G.  Simmons. 
Al.  L.  Towns,  of  New  York  City,  for  appellant. 
W.  W.  Foster,  of  New  York  City,  for  respond- 
ent No  opinion.  Order  affirmed,  with  $10 
costs  and  disbursements,  with  leave  to  plaintiff 
to  amend  on  payment  of  costs.  Order  filed. 
See,  also,  151  N.  Y.  Supp.  1120. 


HAMBR,  AppeUant,  v.  NASSAU  ELEC- 
TRIC R.  CO.,  Respondent  (Supreme  Court, 
Appellate  Division,  Second  Department.  March 
12,  1915.)  Action  by  Emily  V.  Hamer  against 
the  Nassau  Electric  Railroad  Company.  No 
opinion.  Judgment  and  order  unanimously  af- 
firmed, with  costs. 

In  re  HAMMOND.  (Supreme  Court,'  Appel- 
late Division,  First  Department  April  30, 
1915.)  In  the  matter  of  James  B.  Hammond, 
deceased.  No  opinion.  Order  affirmed,  with 
$10  costs  and  disbursements.  Order  filed.  See, 
also,  163  App.  Div.  877,  147  N.  Y.  Supp.  884. 

HANSON,  Respondent,  v.  HANSON  et  al., 
Appellants.  (Supreme  Court,  Appellate  Divi- 
sion, Third  Department  March  18,  1915.)  Ac- 
tion by  Aimee  L.  Hanson  against  Henrietta 
Reutti  Hanson  and  others,  as  committee  of  the 
person  and  property  of  said  Walter  Lathrop 
Hanson,  an  incompetent  person. 

PER  CURIAM.  Order  (in  88  Misc.  Rep. 
244,  151  N.  Y.   Supp.   861)   reversed,  without 
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costs,  and  place  of  trial  changed  to  Columbia 
county,  with  costs  to  appellants  to  abide  event. 
HOWARD,  J.,  dissents. 

harbison-walker'  refractories 

CO.,  AppeUant,  V.  IIOTH  ST.  REIALTY  CO., 
Respondent  (Supreme  Court,  Appellate  Divi- 
sioD,  Ij^rst  Department.  May  7,  1915.)  Ac- 
tion by  Harbison- Walker  Refractories  Company 
against  the  119th  Street  Realty  Company.  F. 
M.  Avery,  of  New  York  City,  for  appellant 
S.  T.  Stern,  of  New  York  City,  for  respondent. 
No  opinion.  Judgment  and  order  affirmed,  with 
costs.     Order  filed. 

HARDIN  et  al..  Respondents,  v.  ROBIN- 
SON, Appellant  (No.  7158.)  (Supreme  Court, 
Appellate  Division,  First  Department  April 
16,  1915.)  Appeal  from  Special  TenUj  New 
York  County.  Action  by  John  R.  Hardm  and 
others,  as  trustees,  etc.,  against  George  R.  Rob- 
inson. From  an  order  continuing  an  injunc- 
tion during  the  pendency  of  the  action^  defend- 
ant appeals.  Reversed.  Chester  A.  Jayne,  of 
New  York  City,  for  appellant.  Elbridge  L. 
Adams,  of  New  lork  City,  for  respondents. 

PER  CURIAM.  There  is  no  case  made  upon 
these  papers  for  tbe  issuance  or  continuance  of 
an  injunction  pendente  lite.  The  order  appeal- 
ed from  is  therefore  reversed,  with  $10  costs 
and  disbursements,  and  the  motion  denied,  with 
$10  costs.    Order  filed. 


HARGRAVES^  Respondent,  ▼.  WICK- 
WIRE  STEEL  CO.,  Appellant  (Supreme 
Court,  Appellate  Division,  Fourth  Department 
March  26^  1915.}  Action  bjr  Susan  Hargraves, 
as  administratrix,  etc.,  against  the  Wick  wire 
Steel  Company.  No  opinion.  Motion  for  leave 
to  appeal  (in  151  N.  Y.  Supp.  1120)  to  Court 
of  Appeals  denied,  with  $10  costs. 


HARLEY,  Respondent,  v.  PLANT  et  al.,  Ap- 
pellants. (Supreme  Court,  Appellate  Division, 
Second  Debartment.  April  23,  1915.)  Action 
by  James  Harley  against  Hannah  E.  Plant,  ex- 
ecutrix, etc.,  of  Humphrey  L.  Plant,  deceased, 
and  another.  No  opinion.  Judgment  affirmed, 
with  costs. 


HARMON,  Respondent,  T.  PRENTICE  et 
al.,  Appellants.  (Supreme  Court,  Appellate  Di- 
vision, First  Department  March  12,  1915.) 
Action  by  Margaretta  T.  Harmon  against  Hen- 
ry L.  Prentice  and  another.  H.  S.  Savers,  of 
New  York  City,  for  appellants.  C.  C.  Clark,  of 
Brooklyn,  for  respondent  No  opinion.  Judg- 
ment and  order  affirmed,  with  costs.    Order  filed. 


HARRIS  V.  TED  SNYDER  CO.  et  aL  (Su- 
preme Court  Appellate  Division,  First  Depart- 
ment. April  9,  1915.)  Action  by  Charles  K. 
Harris  against  the  Ted  Snvder  Company  and 
others.  H.  C.  Smyth,  of  New  York  City,  for 
appellants.  A.  H.  Kosenfeld,  of  New  York 
City,  for  respondent  No  opinion.  Order  af- 
firmed, with  $10  costs  and  disbursements.  Or- 
der filed.  See,  also,  163  App.  Div.  956,  148  N. 
Y.  Supp.  1119. 


HART,  Appellant*  ▼.  FULLER,  R^poDdent 

(Supreme  Court,  Appellate  Division,  Third  De- 
partment May  5,  1915.^  Action  by  Natalie 
A.  Hart,  as  administratrix,  etc.,  of  Palmer  A. 
Hart,  deceased,  against  Bernice  L.  Fuller.  No 
opinion.  Judgment  unanimously  affirmedi,  with 
costs. 


HART  V.  HOPWOOD.  (Supreme  Court.  Ap- 
pellate Division,  First  Department.  April  30, 
1915.)  Action  by  Louis  C.  Hart  against  Ever- 
ard  B.  Hopwood.  No  opinion.  Application  de- 
nied, with  $10  costs.  Order  sisnea.  See,  also* 
151  N.  Y.  Supp.  871. 


HARTMANN  v.  ARMSTRONG.  (No.  7100.) 
(Supreme  Court  Appellate  Division,  First  De- 
partment April  1,  1915.)  Appeal  from  Special 
Term,  New  York  County.  Action  by  £dward 
A.  X.  Hartmann  against  Paul  Armstrong. 
From  an  order  denying  a  motion  to  vacate  an 
order  for  the  examination  of  a  witness  before 
trial,  defendant  aopeals.  Modified  and  affirmed. 
Phelan  Beale,  of  New  York  City,  for  appellant 
Geo.  W.  Files,  of  New  York  City,  for  respond- 
ent 

PER  CURIAM.  The  order  appealed  from  is 
modified,  by  restricting  the  examination  to  mat- 
ters concerning  the  receipt  and  contents  of  the 
letter  specified  in  the  affidavit  of  the  plaintiff's 
attorney,  and  by  striking  out  the  provision  for 
the  production  of  such  letter.  As  so  modified, 
the  order  is  affirmed,  without  costs. 

HARTWELL.  Respondent,  v.  FARRELrL,  Ap- 
pellant (Supreme  Court,  Appellate  Division, 
Third  Department  March  18,  1915.)  Action 
by  William  L.  Hartwell  against  Jerome  J.  Far- 
relL    No  opinion.    Order  aMrmed,  without  costs. 

HARTWICK  POWER  CO.,  Respondent,  v. 
MIX,  Appellant  (Supreme  Court,  Appellate 
Division,  Third  Department  May  5,  1915,) 
In  the  matter  of  the  application  of  the  Hart- 
wick  Power  Company  relative  to  acquirin|:  title 
to  certain  real  estate  in  the  town  of  Milford, 
Otsego  County,  as  against  Edith  Wilber  Mix. 
No  opinion.    Order  affirmed,  with  co^ts. 

HATCH,  Appellant,  v.  LAKE  SHORE  &  M. 
S.  RY.  CO.,  Respondent  (Supreme  Court,  Ap- 
pellate Division,  Fourth  Department.  March 
26,  1915.)  Action  by  Cora  May  Hatch,  as  ad- 
ministratrix, etc.,  against  the  Lake  Shore  k 
Michigan  Southern  Railway  Company. 

PER  CURIAM.  Judgment  and  order  affirm- 
ed, with  costs.  See,  also,  159  App.  Div.  51Hj, 
145  N.  Y.  Supp.  781. 

KRUSE,  P.  J.,  and  LAMBERT,  J.,  di^eot 


HAUPTMAN,  Respondent  v.  NEW  YORK 
EDISON  CO.,  Appellant.  (Supreme  Court,  Ap- 
pellate Division,  First  Department  April  S, 
1915.)  Action  by  Mayer  Hauptman,  as  admin- 
istrator, etc^  against  the  New  York  Edisoo 
Company.  T.  H.  Beardslev,  of  New  York  City, 
for  appellant  J.  V.  Mclntyre,  of  New  York 
City,  for  respondent     No  opinion.     Judgmest 
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and  order  reversed,  with  costs,  unless  plaintiff 
stipulate  to  reduce  verdict  to  the  sum  of  $3,000, 
in  which  event  the  judgment,  as  so  reduced, 
and  the  order  appealed  from,  are  affirmed,  with- 
out costs.  Settle  order  on  notice.  See.  ahao, 
160  App,  Div.  917,  146  N.  Y.  Supp.  m 


HAUS  Y.  ERIE  B.  CO.  (Supreme  Court, 
Appellate  Division,  First  Department.  April  16, 
l!.)13.)  Action  by  Mabel  K.  Uaus  against  the 
c^rie  Railroad  Company.  Is'o  opinion.  Appli- 
lation  denied,  with  $10  costs.  Order  signed. 
>ee,  also,  151  N.  T.  Sapp.  819. 


In  re  HAYES.  (Supreme  Court,  Appellate 
Division,  First  Department.  November  13, 
914.)  In  the  matter  of  William  A.  Hayes. 
«'o  opinion.  Motion  granted  to  the  extent  stat- 
d  in  memorandum  per  curiam.  Settle  order  on 
otice. 


HEDGES,  Respondent,  v.  PIONEER  IRON 
rORKS,  Appellant.  (Supreme  Court,  Appel- 
te  Division,  Second  Department.  April  23, 
)13.)  Action  by  Dayton  Hedges  against  the 
ioneer  Iron  Works. 

PER  CURIAM.  Without  determining  wheth- 
the  amended  complaint  is  sufficient  in  law, 
e  think  that  plaintiff  should  be  permitted  to 
rve  the  same.  As  terms  of  the  amendment, 
fendant  is  entitled  to  receive  its  full  taxable 
sts  and  disbursements  of  the  action  to  date. 
hether  the  sum  allowed  ($100)  is  equal  to 
ese  or  not,  we  are  not  in  a  position  to  deter- 
ne.  Defendant  may,  at  its  election,  either 
:'eive,  as  terms  of  the  amendment,  such  taxable 
its  and  disbursements,  but  without  any  extra 
owauce,  or  the  sum  allowed  by  the  learned 
itice  at  Special  Term.  The  order,  as  thus 
•ditied,  is  affirmed,  without  costs.  See,  also, 
I  N.  Y.  Supp.  495. 


^ENRY  OESTREICHER  CO.  v.  WIN- 
iRS.  (Supreme  Court,  Appellate  Division, 
•St  Department.  April  30,  1915.)  Action  by 
Henry  Oestreicher  Company  against  Marie 
Winters.  No  opinion.  Motion  to  dismiss 
)eal  granted,  with  $10  costs.    Order  filed. 


lERZOG  V.  GUNTHER.  (Supreme  Court, 
[jellate  Division,  Elrst  Department.  March 
1915.)  Action  by  Veronica  Herzog  against 
)lph  Gunther.  No  opinion.  Motion  granted, 
h  $10  costs.    Order  filed. 


[ESS,  Respondent,  v.  INTERNATIONAL 
.  CO.,  Appellant.  (Supreme  Court,  Appel- 
Di vision.  Fourth  Department.  March  26, 
5.)  Action  by  Henrietta  Hess  against  the 
'mational  Railway  (Company. 

ICR  CURIAM.  Judgment  and  order  affirm- 
with   costs. 

TERRELL,  J.,  dissents,  upon  the  ground 
:  the  plaintiff  failed  to  establish  by  a  pre- 
dcrance  of  evidence  that  she  would  have 
ped,  had  there  been  no  water  on  the  steps, 
cquired  by  the  charge  of  the  court. 


In  re  HILL.  (Supreme  Ourt,  Appellate  Di- 
vision, First  Department.  March  19,  1915.) 
In  the  matter  of  Marie  Hill.  No  opinion.  Mo- 
tion denied,  with  $10  costs.  Order  filed.  See, 
also,  151  N.  Y.  Supp.  791. 


HILLIKEIL  Respondent,  v.  RUEGER  et  al.. 
Appellants.  (Supreme  Court,  Appellate  Divi- 
sion, Second  Department.  March  5,  1915.)  Ac- 
tion by  John  H.  Hilliker  against  Emily  Rueger 
and  another,  individually  and  as  surviving  exec- 
utrices,  etc.,  and  others.  No  opinion^  M6tion 
for  leave  to  appeal  (in  165  App.  Div.  189,  151 
N.  Y.  Supp.  234)  to  the  Court  of  Appeals  de- 
nied, as  leave  is  unnecessary. 

HIRSCH  et  aL.  Respondents,  v.  S.  HYMAN 
CO.,  Appellant.  (Supreme  Court,  Appellate  Di- 
vision, First  Department.  April  30,  1915.) 
Action  by  Robert  B.  Hirsch  and  others  against 
the  S.  Hyman  Company.  J.  M.  Schoenfeld,  of 
New  York  City,  for  appellant  B.  L.  Mooney, 
of  New  York  City,  for  respondents.  No  opin- 
ion. Order  amrmed,  with  $10  costs  and  dis- 
bursements.    Order  nled. 

In  re  HODGES.  (Supreme  Court,  Appellate 
Division,  First  Department.  April  23,  1915.) 
In  the  matter  of  Frank  F.  Hodges,  deceased. 

PER  CURIAM.  Order  affirmed,  with  $10 
costs  and  disbursements,  on  the  opinion  of  Fow- 
ler, S.  (in  86  Misc.  Rep.  367,  148  N.  Y.  Supp. 
424).    Order  filed. 

CLARKE,  J.,  dissents. 

HOFFMAN  et  al.,  Respondents,  v.  COLUM- 
BIA-KNICKERBOCKER TRUST  CO.,  Appel- 
lant. (No.  7008.)  (Supreme  Court,  Appellate 
Division,  First  Department.  April  9,  1915.) 
Appeal  from  Special  Term,  New  York  County. 
Action  by  Sadie  Estelle  Hoffman,  administra- 
trix of  Charles  R.  Hoffman,  deceased,  and 
another,  against  the  Columbia-Knickerbocker 
Trust  Company.  From  a  judgment  for  plain- 
tiffs, on  a  decision  after  a  trial  at  Special  Term, 
defendant  appeals.  Affirmed.  Julien  T.  Davies, 
Jr.,  of  New  York  City,  for  appellant.  Edward 
Stetson    Griffing,   of   New   York   City,   for   re- 


Judgment    affirmed,    with 


spondents. 
PER    CURIAM. 

costs.     Order  filed. 

HOTCHKISS,  J.  (dissenting).  The  action 
was  for  possession  of  the  bonds,  or.  in  default 
thereof,  for  the  amount  of  the  plaintiff's  debt 
covered  by  the  attachment  It  is  not  clear  to 
me  that,  under  the  circumstances,  any  posses- 
sory action  would  lie;  but,  if  it  would,  when 
it  appeared  that  possession  could  not  be  had, 
plaintiffs  were  entitled  to  no  more  than  com- 
pensation for  what  they  had  lost.  The  respond- 
ent says  in  his  brief,  "The  value  of  the  security 
is  immaterial,"  and  this  seetps  to  have  been 
the  theory  of  the  complaint,  which  contains  no 
allegation  of  the  value  of  the  bonds,  nor  did 
the  court  make  any  finding  of  such  value. 
Whether  there  is  any  presumption  to  be  univer- 
sally applied  that  an  individual  is  prima  facie 
solvent  and  able  to  pay  his  debts,  or  whether 
the  rule  is  merely  that,  where  a  party  urges 
as  his  defense  the  insolvency  of  another,  it  is 
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incumbent  on  him  to  prove  it  (Walrod  v.  Ball, 
9  Barb.  271,  272),  need  not  be  determined.  A 
diligent  search  has  failed  to  reveal  any  case 
where,  in  the  absence  of  any  evidence  whatso- 
ever, a  plaintiff  upon  whom  rests  the  ITurden  to 
show  loss  arising  out  of  a  transaction  incident 
to  corporation  bonds  has  been  permitted  to  re- 
cover the  par  value  of  such  bonds  on  a  pre- 
sumption of  value  only  and  without  a  particle 
of  proof  thereof.  The  record  is  full  of  evidence 
to  show  that  the  bonds  were  never  treated  by 
defendant  as  in  fact  worth  anything  like  their 
par  value,  and  defendant  offered  to  prove  the 
price  at  which  the  $200,000  of  bonds  finally 
remaining  in  its  hands  were  sold  at  public  auc- 
tion after  due  advertisement;  but  plaintiffs' 
counsel  said  he  raised  no  "question  about  that." 
The  action  seems  to  have  been  brought,  tried, 
and  decided  on  the  theory  that  the  value  of  the 
bonds  lost  to  plaintiffs  by  reason  of  defendant's 
act  was  immaterial.  This  I  think  was  error, 
because,  if  the  defendant's  total  loan  exceeded 
the  value  of  all  the  bonds  held  by  it  as  collateral, 
at  any  time,  plaintiffs  lost  nothing  by  reason 
of  defendant's  surrender  of  a  portion  of  those 
bonds  from  time  to  time  as  installments  were 
paid  on  account  of  the  loan.  For  the  same  lack 
of  proof  of  value,  plaintiffs  failed  to  show  any 
loss  or  damage  by  reason  of  the  disposition  ot 
the  remaining  $200,000  in  bonds.  The  judg- 
ment should  be  revei*sed,  and  a  new  trial  granted. 

HOLLOWELL  *  WISE  CO.  v.  HUNGER- 
FOUD  et  al.  (Supreme  Court,  Appellate  Divi- 
sion, Fourth  Department.  March  26,  1915.) 
Action  by  the  Hollo  well  &  Wise  Company 
against  J.  Arthur  Hungerford  and  others.  No 
opinion.    Judgment  affirmed,  with  costs. 

HOLSTEIN  V.  STEEPLECHASE  PARK 
CO.  (two  cases).  (Supreme  Court,  Appellate  Di- 
vision, First  Department.  April  1,  1915.)  Ac- 
tions by  Minnie  Holstein  and  by  Jacob  Hoi- 
stein  against  the  Steeplechase  Park  Company. 
No  opinions.  Motions  denied,  with  $10  costs. 
Orders  filed.     See,  also,  151  N.  Y.  Supp.  1121. 

In  re  HOLZWORTH.  (Supreme  Court,  Ap- 
pellate Division,  Second  Department.  April 
23,  1915.)  In  the  matter  of  the  final  judicial 
settlement  of  the  account  of  Sarah  S.  Holz- 
worth,  as  executrix  of  the  estate  of  William  N. 
Slater,  deceased.  No  opinion.  Motion  for 
leave  to  appeal  to  the  Court  of  Appeals  denied, 
as  leave  is  unnecessary.  Motion  tor  injunction 
denied.     See,  also,  151  N.  Y.  Supp.  1075. 


HOSMER,  Sheriff,  et  al.  v.  AGRICULTUR- 
AL INS.  CO.  (No.  7031.)  (Supreme  Court, 
Appellate  Division,  First  Department  March 
26,  1015.)  Appeal  from  Special  Term,  New 
York  County.  Action  by  Charles  C.  Hosmer. 
Sheriff,  and  another,  against  the  Agricultural 
Insurance  Company.  From  an  order  denying 
motion  to  vacate  an  order  for  examination  be- 
fore trial  of  a  witness  not  a  party  to  the  ac- 
tion, defendant  appeals.  Reversed.  Leo  Levy, 
of  New  York  City,  for  appellant  Edward  B. 
Boise,  of  New  York  City,  for  respondents. 

PER  CURIAM.  For  the  reasons  stated  in 
Harburger,  as  Sheriff,  y.  Westchester  Fire  In- 


surance Co.,  152  N.  Y.  §upp.  272.  decided  here- 
with, the  order  appealed  rrom  will  be  reversed, 
with  $1()  costs  and  disbursements,  and  the  mo- 
tion granted,  with  $10  costs. 

HOWE  V.  GUBITZ  et  aL  (Supreme  Court, 
Appellate  Division,  Second  Department.  April 
16,  1915.)  Action  by  John  I.  Howe,  Jr.,  against 
Gustav  A.  Gubitz  and  others.  \o  opinioc 
Order  affirmed,  with  $10  costs  and  dLsbun^ 
ments.    See,  also,  152  N.  Y.  Supp.  1118. 


HOWE  V.  GUBITZ  et  al.  (Supreme  Court 
Appellate  Division,  Second  Department  March 
19,  1915.)  Action,  by  John  I.  Howe,  Jr. 
against  Gustav  A.  Gubitz  and  others.  N<. 
opinion.  Motion  for  stay  granted,  on  condition 
that  defendants  perfect  the  appeal,  place  the 
case  on  the  calendar  for  April  5,  1915,  and  be 
ready  for  argument  when  reached;  otherwi«. 
motion  deniea,  with  $10  costs.  See,  also,  1^ 
N.  Y.  Supp.  1118. 

HOYT,  Respondent,  v.  DICK  et  aL,  Appel- 
lants. (Supreme  Court^  Appellate  Divi>iou, 
First  Department.  April  30,  1915.)  Acuoe 
by  Orson  G.  £Loyt  against  Evans  R.  Dick  and 
others.  D.  H.  Miller,  of  New  York  City,  for 
appellants.  B.  L.  Marks,  of  New  York  C  iiy. 
for  respondent.  No  opinion.  Order  affirmec. 
with  $10  costs  and  disbursements.     Order  tiitd 

In  re  HUBERTS  WILL.  (Supreme  O/art, 
Appellate  Division,  Second  Department.  Aiiril 
16,  1915.)  In  the  matter  of  the  probate  of  Ui^ 
last  will  and  testament  of  EmiUe  Huber,  de- 
ceased. 

PER  CURIAM.  Decree  and  orders  of  tU 
Surrogate's  Ck>urt  of  Kings  County  affirmed, 
with  costs. 

BURR,  J.,  not  voting. 


HUESTED,  Respondent;  T.  RICHMOND 
LIGHT  &  R.  CO.,  Appellant  (Supreme  Court 
Appellate  Division,  Second  Department.  Mard 
5,  1915.)  Action  by  Edward  Ll  Haested,  as  ad- 
ministrator, etc,  of  Orel  Huested,  deceased 
against  the  Richmond  Light  &  RaUroad  Oo3i< 
pany.  No  opinion.  Judgment  and  order  nnaD- 
imously  affirmed,  with  costs.  See,  also,  141 
N.  Y.  Supp.  1124,  156  App.  Div.  91& 

HUGUENOT    TRUST   CO.   v.    IRELAND. 

(Supreme  Court,  Appellate  Division,  First  De- 
partment March  19,  1915.)  Action  bj  tb« 
Huguenot  Trust  Company  against  Robert  D. 
Ireland. 

PER  CURIAM.  Motion  granted,  so  far  a« 
to  stay  the  enforcement  of  the  judgment  until 
the  hearing  and  decision  by  this  court  of  t^t 
appeal  from  the  order  denying  the  motion  f* 
open  the  default  herein,  on  condition  that  tiw 
appeal  be  brought  on  for  argument  on  April  ^. 
1915.  Settle  order  on  notice.  See.  also,  ir^ 
N.  Y.  Supp.  1118,  1119. 

HUGUENOT    TRUST   CO.    v.   IRELAND. 

(Supreme  Court,  Appellate  Division,  First  D^ 
partment     March  19,   1915.)     Action   by  the 
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Huguenot  Trust  Obmpany  against  Robert  D. 
Ireland.  No  opinion.  Alotion  denied.  Settle 
order  on  notice.  See,  also,  152  N.  X.  Supp. 
1118,  1119. 


HtGUENOT  TRUST  CO.,  Respondent,  ▼. 
IRK  LAND,  Appellant,  et  al.  (Supreme  Court, 
Appellate  Division,  First  Department  April 
1ft,  1915.)  Action  by  tbe  Huguenot  Trust  Com- 
pany against  Robert  D.  Ireland,  impleaded  witb 
others.  A.  J.  Ernest,  of  New  York  City,  for 
appellant  M.  M.  Schlesinger,  of  New  xork 
City,  for  respondent.  No  opinion.  Order  re- 
versed, with  $10  costs  and  disbursements,  and 
motion  granted,  with  $10  costs.  Order  filed. 
See,  also,  152  N.  Y.  Supp.  1118,  1119. 


HUGUENOT  TRUST  CO.  y.  IRELAND  et 
al  (Supreme  Court,  Appellate  Division,  First 
Department  April  16,  1915.)  Action  by  the 
Huguenot  Trust  Company  against  Robert  D. 
Ireland,  impleaded  with  others.  No  opinion. 
Motion  to  dismiss  appeal  denied,  with  $10  costs. 
Drder  filed.  See,  also,  152  N.  Y.  Supp.  1118, 
1119. 


HULL  V.  FIFTY-SECOND  ST.  STORAGE 
ilOUSB,  Inc.,  et  al.  (Supreme  Court,  Appel- 
ate Division,  Second  Department  April  23, 
915.)  Action  by  Lawrence  Hull,  as  trustee  in 
lankruptcy,  etc.,  against  the  Fifty-Second 
Itreet  Storage  House,  Incorporated,  and  oth- 
rs.  No  opinion.  Motion  for  resettlement  of 
he  order  of  the  Special  Term  of  February  24, 
015,  stayed  until  the  hearing  and  determination 
f  the  appeal  herein,  without  costs.  See,  also, 
52  N.  Y.  Supp.  363. 


HULSB,  Respondent,  y.  SMITH,  Appellant. 
Supreme  Court  Appellate  Division,  Second 
department.  March  19,  1915.)  Action  by 
^ells  Hulse  against  CQarence  L.  Smith.  No 
)ioion.    Judgment  affirmed,  without  costs. 


HUMPHREYS,  Respondent  ▼.  MAJtINE 
A  SIN  CO.,  Appellant  (Supreme  Court  Ap- 
11a te  Division,  Second  Department.  March  5, 
15.)  Action  by  George  Humphreys  against 
e  Marine  Basin  (Company.  No  opinion.  Ap- 
ication  denied,  with  $10  costs. 


FTITRLBUT  et  al.  v.  STBLLE  et  al.  (Su- 
?me  Court,  Appellate  Division,  First  Depart- 
!nt.  April  30,  1915.)  Action  by  Margaret  H. 
irlbut  and  others  against  Lida  K.  Stelle  and 
lers,  impleaded  with  Harry  Wiggins.  No 
in  ion.  Motion  to  dismiss  appeal  granted,  with 
)  costs,  unless  appellant  comply  with  terms 
ted  in  order.     Order  filed. 


n  re  HT7TTER.     (Supreme  Court,  Appellate 

vision.  First  Department     March  26,  1915.) 

the   matter  of  Karl  Hutter,  deceased.     No 

II  ion.      Order   affirmed,    with   costs.      Order 

d.  

a  re  HYDE.  (Supreme  Court.  Appellate 
'Ision,  Second  Department.  March  10,  1915.) 
the  matter  of  the  application  of  Emory  James 
de  for  admission  to  the  bar.  No  opinion. 
>mit  evidence  as  to  the  highest  court  of  law 


in  the  state  of  Texas,  and  that  applicant  has 
practiced  law  therein  for  five  years.  This  evi- 
dence should  be  by  a  certificate  from  a  judge  of 
said  court.  See  rule  2  of  the  Court  of  Appeals 
(26  N.  E.  iv),  and  rule  1  of  the  General  Rules 
of  Practice. 


INTERNATIONAL  HANDKERCHIEF 

MFG.  CO.  V.  MORSE  et  al.  (No.  7012^  (Su- 
preme Court,  Appellate  Division,  First  Depart- 
ment March  19,  1915.)  Appeal  from  Special 
Term,  New  York  County.  Action  by  the  In- 
ternational Handkerchief  Manufacturing  Com- 
8 any  against  Benjamin  Morse  and  Meyer 
[orse.  From  an  order  denying  a  motion  to 
continue  a  temporary  injunction  pendente  lite, 
plaintiff  appeals.  Affirmed.  N.  A.  Elsberg,  of 
New  York  City,  for  appellant  Julius  Levy, 
of  New  York  City,  for  respondents. 

PER  CURIAM.  Without  expressing  any 
opinion  as  to  the  extent  to  which  an  injunc- 
tion should  be  granted  by  the  final  judgment 
after  the  trial  or  the  action,  we  think  the  order 
appealed  from  sufficiently  protects  the  plaintiff 
pending  such  trial.  The  order  must  be  affirm- 
ed, with  $10  costs  and  disbursements. 

ISRAELSON,  Respondent,  y.  WILLIAMS, 
Appellant  (Supreme  Court.  Appellate  Divi- 
sion, Second  Department.  March  19,  1915.) 
Action  by  Isaac  S.  Israelson  against  Harry 
Pushae  Williams.  No  opinion.  Motion  denied, 
on  the  ground  that  leave  to  appeal  (from  151 
N.  Y.  Supp.  679)  to  the  Court  of  Appeals  is 
unnecessary. 


JACOBSON  T.  JACJOBSON.  (Supreme 
Court,  Appellate  Division,  First  Department. 
April  1.  1915.)  Action  by  Anna  Jacobson 
against  Ignatz  Jacobson,  in  which  Max  Brown 
appeals.  M.  Brown,  of  New  York  City,  for 
appellant  R.  Tall;^,  of  New  York  City,  for 
respondent  No  opinion.  Order  affirmed,  with 
$10  costs  and  disbursements.  Order  filed.  See, 
also,  85  Misc.  Rep.  253,  148  N.  Y.  Supp.  341; 
150  N.  Y.  Supp.  1091;  152  N.  Y.  Supp.  1119. 


JACOBSON  V.  JACOBSON  (two  cases). 
(Supreme  Court  Appellate  Division,  First  De- 
partment April  16,  1915.)  Action  by  Anna 
Jacobson  against  Ignatz  Jacobson,  in  which 
Max  Brown  appeals.  No  opinion.  Motion  to 
dismiss  appeal  granted,  with  $10  costs.  Order 
filed.    See,  also,  152  N.  Y.  Supp.  1119. 

JACOBSON  V.  WOLTHAUSEN.  (Supreme 
Court,  Appellate  Division,  First  Department. 
March  19,  1915/)  Action  by  Lazar  Jacobson 
against  John  R.  Wolthausen.  No  opinion.  Mo- 
tion granted,  with  $10  costs.    Order  filed. 


JAFFE,  Respondent  v.  KRAKOWER  et  al.. 
Appellants.  (Supreme  Court  Appellate  Divi- 
sion, Second  Department.  March  5,  1915.)  Ac- 
tion by  Charles  Jaffe  against  Tobias  Krakow er 
and  another.  No  opinion.  Application  denied, 
with  $10  costs. 
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JAMES  ROY  OO.,  Respondent,  v.  ROY 
WOOLEN  CO.,  Appellant  (Supreme  Court, 
Appellate  Division,  Third  Department  March 
18,  1915.)  Action  bv  the  James  Roy  Company 
against  the  Roy  Woolen  Company.  No  opin- 
ion.   Order  affirmed,  without  costs. 

In  re  JENSEN.  (Supreme  Court,  Appellate 
Division,  Third  Department  March  18,  1915.) 
In  the  matter  of  the  claim  of  Marie  Jensen, 
widow,  and  Harold  Jensen  and  Evelyn  Jensen, 
children,  for  compensation  under  the  Work- 
men*s  Compensation  I^w  (Laws  1914,  c.  41) 
upon  the  death  of  Christen,  Jensen,  in  which  the 
Southern  Pacific  Company,  employer  and  self- 
insurer,  appeals.  No  opinion.  Decision  and 
award  affirmed. 

KELLOGG,  J.,  not  sitting. 

JOHN  CLARKE  ESTATE.  Appellant  t. 
CITY  OF  NEW  YORK,  Respondent  (Su- 
preme Ck)urt  Appellate  Division,  Second  De- 
partment March  5,  1915.)  Action  hy  the  John 
Clarke  Estate  against  the  City  of  New  York. 
No  opinion.  Motion  to  resettle  order  denied, 
with  $10  costs.    See,  also,  151  N.  Y.  Supp.  714. 

In  re  JOHNSON.  (Supreme  Court  Appel- 
late Division,  Second  Department  March  12, 
1915.)  In  the  matter  oi  the  application  of 
Enoch  Johnson  for  admission  to  the  bar.  No 
opinion.    Application  granted. 

In  re  JOHNSON.  (Supreme  Court,  Appel- 
late Division,  Second  Department.  Apru  9. 
1915.)  In  the  matter  of  the  application  oi 
Samuel  D.  Johnson  for  admission  to  the  bar. 

PER  CURIAM.  On  application  of  the  peti- 
tioner, the  committee  on  character  making  no 
objection,  this  matter  is  referred  back  to  said 
committee,  without  thereby  intending  to  disap- 
prove of  its  present  report 


JOHNSON,  Respondent  v.  HAY  FOUNDRY 
&  IRON  WORKS,  Appellant  (Supreme  Court 
Appellate  Division,  First  Department  April 
30,  1915.)  Action  by  Lena  Johnson,  as  admin- 
istratrix, etc.,  against  the  Hay  Foundry  &  Iron 
Works.  T.  H.  Lord,  of  New  York  City,  for 
appellant  F.  X.  McCollum,  of  New  York  City, 
for  respondent  No  opinion.  Order  affirmed, 
with  costs.    Order  filed. 

JOHNSON.  Respondent,  v.  JOHNSON,  Ap- 
pellant (Supreme  Court  Apppllate  Division, 
Second  Department.  April  9,  1915.)  Action  by 
Kate  Q.  Johnson  against  James  F.  Johnson. 

PER  CURIAM.  Judgment  modified,  by 
striking  out  this  provision,  "together  with  an 
extra  allowance  oi  $50  for  counsel  fee,"  and, 
as  thus  modified,  affirmed,  without  costs. 


JOHNSTON,  Respondent  v,  JOHNSTON, 
Appellant  (Supreme  Court  Appellate  Divi- 
sion, Second  Department  March  12,  1915.) 
Action  by  Harriet  L.  Johnston  against  Harold 
D.  Johnston.  No  opinion.  Interlocutory  judg- 
ment afiirmed,  with  costs.  See,  also,  152  N.  Y. 
Supp.   1120. 


JOHNSTON.    BespoDdent,   t.    JOHNSTON, 

Appellant  (Supreme  Court,  Appellate  Divir 
sion,  First  Department  April  1((,  19150  Ac- 
tion by  Margaret  0.  Johnston  against  Frauds 
W.  Johnston.  J.  A.  Valentine,  of  New  York 
City,  for  appellant.  B.  J.  Kelly,  of  New  York 
City,  for  respondent  No  opinion.  Order  af- 
firmed, with  $10  costs  and  disbursements.  Oi^ 
der  filed.    See,  also,  152  N.  Y.  Supp.  1120. 

JONES,  Respondent  v.  NATIONAL  SURE- 
TY  CO.,  Appellant  (Supreme  Court.  Appel- 
late Division,  First  Department  April  liTX 
1915.)  Action  by  Arthur  H.  Jones  ainunst  tl» 
National  Surety  Company.  N.  Rockwood.  of 
New  York  City,  for  appellant  E.  Potter,  of 
New  York  City,  for  respondent  No  opinion. 
Judgment  and  order  affirmed,  with  costs.  Oi^ 
der  filed. 


JONES  T.  STANDARD  PLUNGER  ELEVA- 
TOR  CO.  (Supreme  Court  Appellate  Division, 
First  Department  April  23,  1915.)  Matter 
of  Frederick  A.  Jones  against  the  StandarJ 
Plunger  Elevator  Company.  No  opinion.  M.> 
tion  granted.  Settle  order  on  notice.  See,  aUu. 
152  N,  Y.  Supp.  910. 

JOSEPH,  Appellant,  v.  GUERNSEY,  Re- 
spondent (Supreme  Court,  Appellate  DiviacD, 
Third  Department  March  18, 1915.)  Action  bv 
Isadore  S.  Joseph  against  Aai  Guernsey.  N> 
opinion.  Motion  granted.  See,  also,  151  N.  T. 
Supp.  1123. 

In  re  JOSEPHSON.  (Supreme  Court,  Appel- 
late Division,  First  Department  April  21, 
1915.)  In  the  matter  of  Axel  Josephson,  an 
attorney.  No  opinion.  Proceeding  dismissed. 
Settle  order  on  notice. 


In  re  JULIUS  BIEN  CO.  (Supreme  Gmrt 
Appellate  Division,  Third  Department  Marcb 
Is,  1915.)  In  the  matter  of  the  assignment  of 
Julius  Bien  Company  to  Sheldon  Fninklin.  as 
assignee,  etc.  No  opinion.  Order  settled.  See, 
also,  165  App.  Div.  679,  151  N.  Y.  Supp.  ICa 


In    re    EAMMERLOHR.      (Supreme    Court 
Appellate  Division,  First  Department      Marck  i 
19,  1915.)    In  the  matter  of  Joseph  G.  Kammer- 
lohr.     No  opinion.     Referred  to  Hon.  Roger  k,  i 
Pryor,  official  referee.     Settle  order  on   notice. 


KARIBE,  Appellant  t.  EARDB,  Respocd- 1 
ent  (Supreme  Court,  Appellate  Division,  First  i 
Department  April  30,  1915.)  Action  by  Cla.-^  | 
N.  Karibe  against  Edward  Earle.  J.  N.  H.i?*S| 
of  New  York  City,  for  appellant  Cl  C  Smiii, 
of  New  York  City,  for  respondent 

PER  CURIAit    Order  affirmed.    Order  filed.  I 

DOWLING,  J.,  dissents. 


In  re  KARUTZ.  (Supreme  Court  Appellatt 
Division,  Second  Department  March  5,  1915-) 
In  the  matter  of  Edward  R.  W.  Karutx,  an  at- 
torney. No  opinion.  Respondent  suspeniieJ 
from  practice  for  a  term  of  three  months  froa 
April  1,  1915. 
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KAUFMAN,  Respondent,  t.  GANTZ,  Aj 
int  (Supreme  Court.  Appellate  Division,  J 
>epartiDent.  April  30,  1915.)  Action  by  Ger- 
rd  Kaufman  against  George  F.  Gants.  J. 
V.  Remer,  of  New  York  City,  for  appellant. 

.  A.  Jacobs,  of  New  York  City,  for  respondent 
^o  opinion.  Order  reversed,  with  $10  costs  and 
isbursements,  and  motion  granted  to  the  ex- 
ent  of  requiring  plaintiff  to  serve  an  amended 
omplaint,  wherein  he  shall  set  forth  what  city 
Tdinances  it  is  claimed  the  defendant  has  yio- 
a  ted  or  disregarded.    Order  filed. 

KAYNER,  Appellant,  v.  BROWN,  Respond- 
nt.  (Supreme  Court,  Appellate  Division, 
'ourth  Department  March  26,  1915.)  Ac- 
ion  by  0.  Adell  Kayner  against  Elmer  L. 
Jrown,  as  Superintendent  of  Highways,  etc. 
«o  opinion.  Judgment  affirmed  with  costs.  See, 
Iso,  152  N.  Y.  Supp.  936. 


KEIL.  Respondent,  v.  KAUFMAN,  Appel- 
mt.  (Supreme  Court,  Appellate  Division, 
"irst  Department  May  7,  1915.)  Action  by 
reorge  Keil,  an  infant,  etc.,  against  Benjamin 
I.  Kaufman.  H.  K.  Heyman«  of  New  York 
^Aty,  for  appellant  A.  Son nen thai,  of  New 
Tork  City,  for  respondent  No  opinion.  Judg* 
lent  and  order  affirmed,  with  costs.    Order  filed. 


KELDERHOURB,  Respondent,  v.  McGAR- 
lY  et  al.,  Appellants,  (Supreme  Court,  Appel- 
[ite  Division,  Fourth  Department  March  17, 
915.)  Action  by  Herbert  Kelderhouse  against 
ohn  V.  McGarry  and  another.  No  opinion. 
udgmeut  atilrmeu,  with  costs. 


KELLOGG,  Respondent,  v.  SCHMITZ,  Ap- 
►ellant  (Supreme  Court,  Appellate  Division, 
'^irst  Department  April  30,  1915.)  Action  bv 
lubert  B.  Kellogg  against  Val  M.  Schmitz.  J. 
?.  McDonogh,  of  New  York  City,  for  appellant 
I.  Tisne,  of  New  York  City,  for  respondent  No 
pinion.  Order  affirmed,  with  $10  costs  and 
isbursements.     Order  filed. 


KELLY,  Respondent  ▼.  BARON  STEUBEN 
X>-OPERATIVE  FIRE  INS.  CO.,  Appellant 
Supreme  Court,  Appellate  Division,  Fourth 
department  March  26,  1915,)  Action  by 
3eorge  Kelly  against  the  Baron  Steuben  Co- 
perative  Fire  Insurance  Company.  No  opin- 
Dii.     Judgment  and  order  affirmed,  with  costs. 

KELLY,  Appellant  v.  WILLSEA  WORKS, 
espondent  (Supreme  Court  Appellate  Divi- 
ion.  Fourth  Department  March  26,  1915.) 
action  by  John  L.  Kelly  against  the  Willsea 
Vorks.  No  opinion.  Judgment  and  order  af- 
rmed,  with  costs. 

KEI/SBY   SMITH  &  CO.  ▼.  DOUGLAS  et 

I.  (Supreme  Court,  Appellate  Division,  Sec- 
nd  Department.  March  26,  1015.)  Action  by 
welsey  Smith  &  Co,  against  William  H.  Dou^- 
IS  and  othera  No  opinion.  Motion  denied  m 
11  reRpects  without  costs.  Leave  to  appeal 
Prom  151  N.  Y.  Supp.  549)  to  the  Court  of  Ap- 
eals  is  unnecessary. 

152  N.Y.S.-71 


KEMP  y.  LAWSON.  (Supreme  Court,  Ap- 
pellate Division,  First  Department  March  19, 
1915.)  Action  by  Peter  Gr.  Kemp  against  Sam- 
uel Lawson,  Sr.  No  opinion.  Motion  granted, 
with  $10  costs.    Order  filed. 

In  re  KENNARD.  (Supreme  Court,  Appel- 
late Division,  First  Department  April  30, 
1915.)  In  the  matter  of  Arthur  C.  Ivennard, 
deceased.  No  opinion.  Order  affirmed,  with 
$10  costs  and  disbursements.     Order  filed. 

KIELBBRT  (X)NST.  CO.,  Appellant  v. 
FREY  et  aL,  Respondents.  (Supreme  Court 
Appellate  Division,  First  Department  April 
9.  1915.)  Action  by  the  Klelbert  Construction 
Company  against  Edward  Frey  and  others.  G. 
W.  Minor,  of  New  York  City,  for  appellant    L. 

0.  Van  Doren,  of  New  York  City,  tor  respond- 
ents. No  opinion.  Order,  so  far  as  appeal- 
ed from,  affirmed,  with  $10  costs  and  disburse- 
ments, with  leave  to  plaintiff  to  withdraw 
demurrer  and  to  reply,  on  payment  of  costs  in 
this  court  and  in  the  court  below.  Settle  order 
on  notice. 

KING  V.  BROADHURST.  (Supreme  Court, 
Appellate   Division,   First  Department.     April 

1.  1915.)  Action  by  William  H.  King  against 
George  H.  Broadhurst  N.  Vidaver,  of  New 
York  City,  for  plaintiff.  J.  H.  Hazel  ton.  of 
New  York  City,  for  defendant  No  opinion. 
Order  affirmed.  Order  filed.  See,  also,  164 
App.  Div.  689,  150  N.  Y.  Supp.  876. 


KING,  Appellant,  v.  CHAPIN,  Respondent 
(Supreme  Court  Appellate  Division,  First  De- 
partment April  30,  1915.)  Action  by  William 
U.  King  against  Nathaniel  D.  Chapin.  A.  B. 
Cruiksbank,  of  New  York  City,  for  appellant. 
A.  Stickney,  of  New  York  City,  for  respond'^ nt 
No  opinion.  Judgment  and  order  affirmed,  with 
costs.    Order  filed. 

KINSELLA,  Respondent  v.  KINSELLA 
UNITED  PROPERTIES  CO.,  Appellant  (two 
cases).  (Supreme  Court,  Appellate  Division, 
First  Department  March  19.  1915.)  Actions 
by  Clinton  W.  Kinsella  against  the  Kinsella 
United  Properties  Company.  J.  W.  Welsh,  of 
New  York  City,  for  appellant  L.  E.  Ginn,  of 
New  York  City,  for  respondent  No  opinion. 
Orders  affirmed,  with  $10  costs  and  disburse- 
ments.    Orders  filed. 

KIZIS  V.  BROOKLYN  HEIGHTS  R.  CO. 
In  re  RUGEIR,  (Supreme  Court  Appellate  Di- 
vision, Second  Department  April  2.H,  1915.) 
Action  by  Joseph  Kizis  against  the  Brooklyn 
Heights  Kailroad  Company.  In  the  matter  of 
Adolph  Ruger.  No  opinion.  Order  affirmed, 
with  $10  costs  and  disbursements. 


KLAPPERT  V.  ETTAR  REALTY  CO.  (Su- 
preme Court,  Appellate  Division,  First  Depart- 
ment April  16,  1915.)  Action  by  Emil  W. 
Klappert  against  the  Ettar  Realty  Company. 
No  opinion.  Motion  denied,  vrith  $10  costs. 
Order  filed. 
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KLAUDBR-WBLDON     DYEING     MACH. 

CO.,  Respondent,  v.  GILES^  Appellant  (Su- 
preme Court,  Appellate  Division,  Third  Depart- 
ment. March  *S,  1915.)  Action  by  the  Klau- 
der-Weldon  Dyeing  Machine  Company  against 
John  H.  Giles.  No  opinion.  Judgment  unan- 
imously affirmed,  with  costs,  upon  the  opin- 
ion in  Klauder-Weldon  Dyeing  Machine  Co.  v. 
Weldon,  151  N.  Y.  Supp.  1068,  decided  here- 
with. 


KOEHNE,  Respondent,  v.  HOTEL  ASTOR, 
Inc.,  Appellant.  (Supreme  Court,  Appellate  Di- 
vision, First  Department  March  12,  1915.) 
Action  by  Joseph  Koehne  against  Hotel  Astor, 
Incorporated.  T.  H.  Lord,  of  New  York  (Dity, 
for  appellant  C.  M.  Beattie,  of  New  York 
City,  for  respondent 

PER  CURIAM.  Judgment  and  order  af- 
firmed, with  costs.     Order  filed. 

CLARKE  and  SCOTT,  JJ.,  dissent 

KOIIN  V.  LEOPOLD  PQWELL  &  CO.  (Su- 
preme Court  Appellate  Division,  First  Depart- 
ment April  Id,  1915.)  Action  by  Charles  M. 
Kohn  against  Leopold  Powell  &  Co.  No  opin- 
ion. Application  denied,  with  $10  costs.  Or- 
der signed. 


KOPP,  Appellant,  V.  ADLBR  MONUMEN- 
TAL &  GRANITE  WORKS,  Respondent  (Su- 
preme Court,  Appellate  Division,  Second  De- 
Kartment  April  1,  1915.)  Action  by  John 
Lopp  against  the  Adler  Monumental  &  Granite 
Works.  No  opinion.  Judgment  and  order  unan- 
imously affirmed,  with  costs. 

LA  CHICOTTE,  Appellant  v.  KRACKE, 
Respondent  {two  cases).  (Supreme  Court,  Ap- 
pellate Division,  First  Department  March  26, 
1915.)  In  the  matter  of  Henry  A.  La  Chicotte 
against  Frederick  J.  H.  Kracke,  as  commis- 
sioner. T.  Farleyj  of  New  York  City,  for  re- 
spondent No  opinion.  Order  affirmed,  with 
^10  costs  and  disbursements.    Order  filed. 

LAMBERT,  Appellant,  v.  LANEHART,  Re- 
spondent (Supreme  Court  Appellate  Division, 
Second  Department  March  19,  1915.)  Action 
by  Ismcnia  Lambert  against  Louis  N.  Lanehart 
No  opinion.  Order  affirmed  by  default,  with 
$10  costs  and  disbursements. 

LANE,  Appellant  v.  JACOBS,  Respondent 
(Supreme  Court,  Appellate  Division,  Fourth  De- 
partment March  26,  1915.)  Action  by  Charles 
M.  Lane  against  Albert  W.  Jacoba  No  opinion. 
Motion  for  reargument  (152  N.  Y.  Supp.  605) 
denied,  with  $10  costs. 

LA  SALLE,  Appellant,  v.  SMITH,  Respond- 
ent (Supreme  Court,  Appellate  Division,  Sec- 
ond Department.  March  19.  1915.)  Action  by 
Gladys  Louise  La  Salle  against  William  B. 
Smith.  No  opinion.  Order  affirmed,  without 
costs,  and  without  prejudice  to  a  renewal  of  the 
motion  at  Special  Term  for  a  writ  of  inquiry 
upon  proper  papers. 


LAWRBNCB  v.  LITTLEFIBLD  ct  aL  (Su- 
preme Court,  Appellate  Diviqion,  First  Depart- 
ment April  30,  1915.)  Action  by  Julia  aL  C. 
Lawrence  against  Charles  E.  LittleficId  and 
others.  No  opinion.  Motion  granted ;  question 
certified.  Order  filed.  See,  also,  152  K.  Y. 
Supp.  130.  

In  re  LEDER.  (Supreme  Court,  Appellate 
Division,  First  Department.  Januai^  22,  191y.» 
In  the  matter  of  Benjamin  Leder.  No  opinion. 
Referred  to  Hon.  Roger  A,  Pryor,  official  ref- 
eree.    Settle  order  on  notice. 

LEDERER,  Appellant,  v.  FIELD  &  FANCY 
PL'B.  CO.,  Respondent     (Supreme  Court,  Aiv 

?eUate  Division,  Second  Department     April  9. 
915.)     Action  by  Alison  M.   Liederer   against 
the  Field  '&  Fancy  Publishing  Company. 

PER  CURIAM.  Motion  denied,  upon  condi- 
tion that  appellant  print  as  an  addendum  thai 
part  of  the  judgment  roll  which  waa  omitted 
from  the  printed  papers  on  appeal,  and  be 
read^  for  argument  on  Thursday,  April  15. 
1910 ;  otherwise,  motion  granted,  with  $10 
costs.  Code  Civ.  Proc.  $  1363;  MuUer  v.  City 
of  Philadelphia,  144  App.  Div.  592,  129  N.  1. 
Supp.  1037. 


LEERBURGER  v.  WATSON.  (Supreme 
Oburt,  Appellate  Division,  First  Department. 
April  16,  1915.)  Action  by  Henry  Leerborger 
against    Henry   R.   O.    Watson,   executor,    etc. 

PER  CURIAM.  Motion  granted,  and  pro- 
ceedings under  the  order  stayed,  upon  plaintiflTs 
giving  a  bond  in  the  penalty  of  ^18,0()0  for  the 
payment  of  the  amount  to  be  paid  by  him  ac- 
cording to  the  judgment  for  the  specific  per- 
formance of  his  contract  within  10  days  alter 
the  affirmance  of  the  order,  if  the  order  appeal- 
ed from  is  affirmed.  See,  also,  157  App.  Div. 
915,  142  N.  Y.  Supp.  1127. 


•  In  re  LEFSTEIN  &  ROSENFELD  CO.  n 

aL  (Supreme  Court  Appellate  Division,  S^^ 
ond  Department.  April  1(5,  1915.)  In  the  miit- 
ter  of  supplementary  proceedings  as  to  the  Lef- 
stein  &  Rosenfeld  Company. 

PER  CURIAM,  Order  affirmed,  without 
costs.  The  determination  was  within  the  dis- 
cretion of  the  Justice.  He  might  well  be  re- 
luctant to  convict  of  contempt  on  ex  parte  pa- 
pers, and  he  might  w^ell  remit  the  creditor  to 
the  remedy  of  procuring  the  attendance  of  tb^ 
debtor  by  attachment.  See  Matter  of  Nejez. 
54  Misc.  Rep.  38,  104  N.  Y.  Supp.  605. 

BURR,  J.,  not  voting. 

LBIMAN,  Appellant,  v.  KULLA  et  aL,  Rt- 
spondcnts.  (Supreme  Court,  Appellate  Divi- 
sion, First  Department.  March  20,  1915.)  .\<r- 
tion  by  Jennie  Leiman  against  Jacob  Kuili 
and  another.  J.  Gans,  of  New  Tork  City,  for 
appellant.  R.  Tally,  of  New  York  City,  for 
respondents.  No  opmion.  Judgment  and  order 
nfHrmed,  with  costs.  Order  med.  See,  al^ 
151'  N.  Y.  Supp.  1126. 
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LEONARD,  Appellant,  ▼.  QUALB  CO.,  Ber 

pondent  (Supreme  Court,  Appellate  Division, 
rirst  Department.  March  2tl,  1915.)  Action 
»y  William  Leonard,  an  infant,  against  the 
iuale  Company.  B.  U  Pettigrew,  of  Wew  York 
.Ity,  for  appellant  E.  P.  Lindsay,  of  New 
Tork  City,  for  respondent. 

PER  OUHIAM.  Judgment  and  order  affirm- 
d,  with  costs.    Order  tiled. 

LAUGHLIN,  J.,  dissents. 


LEVER,   Appellant,   v.   GALLAGHER,   Re- 

pondent  (Supreme  Court,  Appellate  Division, 
'irst  Department  March  19,  1915.)  Action 
y  John  Lever  against  Peter  C.  Gallagher.  F. 
A  Mayham,  of  New  York  City,  for  appellant. 
V.  J.  Martin,  of  New  York  City,  for  respond- 
nt.  No  opinion.  Order  affirmed,  with  |10 
osts  and  disbursements.    Order  filed. 


LEVEY,  Appellant,  v.  LEVEY,  Respondent 
Supreme  Court  Appellate  Division,  Second 
)epartment  March  19,  1915.)  Action  by 
Varrena  D.  Levey  against  Clarence  D.  Levey. 
J^o  opinion.     Motion  denied,  without  prejudice 


D  a  renewal  thereof  in  the  event  that  the  a 
eal  is  not  speedily  prosecuted.  .  See, 
lisc.  Rep.  315,  150  N.  Y.  Supp.  CIO. 


5  ai)- 

»,  88 


LEVI,  Respondent  v.  HEISS  et  aly,  Appel- 
mts.  (Supreme  Cfourt,  Appellate  Division, 
■•irst  Department  January  2^,  19150  Action 
y  Harry  Len  against  Samuel  W.  Heiss  and 
nether.  M.  B.  Blumenthal.  of  New  York  City, 
or  appellants.  L.  S.  Ehricn,  Jr.,  of  New  York 
!ity,  for  respondent.  No  opinion.  Judgment 
nd  order  reversed^  and  new  trial  ordered,  costs 
3  appellant  to  abide  event,  on  the  ground  that 
ha  verdict  was  against  the  weight  of  evidence. 
let  tie  order  on  notice. 


LEVIN  V.  WM.  A.  Vi^HITB  &  SONS.  (Su- 
reme  Court,  Appellate  Division,  First  Depart- 
lent  April  16,  1915.)  Action  by  Morris  Lev- 
1  against  Wm.  A.  White  &  Sons.  No  opinion, 
lotion  to  dismiss  appeal  granted,  with  $10 
osts,  unless  appellant  complies  with  terms 
tated  in  order.    Order  filed. 

LEVITT,  Respondent,  v.  J.  M.  HORTON 
CE  CREAM  CO.,  Appellant  (Supreme  Court 
ppellate  Division,  First  Department  May  7, 
915.)  Action  by  Moris  Levitt  against  the  J. 
i.  Horton  Ice  Cream  Company.  W.  L.  Glen- 
ey,  of  New  York  City,  for  appellant  M. 
'rowbridge,  of  New  York  City,  for  respondent 
'o  opinion.  Judgment  and  order  affirmed,  ^^ath 
>sts.     Order  filed. 

LEVY  v.  LOUVRE  REALTY  CO.  (Su- 
rcnie  Court,  Appellate  Division,  First  De- 
artment  April  16,  1915.)  Action  by  Leopold 
(cvy  against  the  Louvre  Realty  Company. 
PER  CURIAM.  Proceedings  stayed,  pending 
edsion  of  the  Court  of  Appeals,  on  condition 
lat  appellant  give  a  bond  in  the  penalty  of 
750,  conditioned  upon  appellants*  paying  addi- 
onal  interest,  costs,  or  damages  to  accrue  by 
?ason  of  the  appeal.  If,  within  10  days  after 
ate  of  entry  of  this  order,  such  bond  is  not 


given,  motion  for  stay  denied.  Settle  order  on 
notice.  See,  also,  1(S4  App.  Div.  862,  149  N. 
Y.  Supp.  1001. 


In  re  LINCOLN  AVE.  IN  CITY  OF  NEW 
YORK.  (Supreme  Court,  Appellate  Division- 
Second  Department  April  lo,  1915.)  Appeal 
from  Special  Term,  Kings  County.  In  the  mat- 
ter of  the  application  of  the  City  of  New  York 
relative  to  acquiring  title  for  opening  a  street 
From  an  order  setting  aside  an  award  to  prop- 
erty owners  by  commissioners  of  estimate  and 
assessment,  the  Cit^  appeals.  Order  reversed, 
and  motion  to  confirm  the  report  of  the  com- 
miasioners  granted.  Melville  J.  France,  of 
Brooklyn  (Howard  L.  Campion,  of  New  York 
Oity,  on  tne  brief),  for  appellant  Ferdinand 
Pecora,  of  New  York  City,  for  respondents. 

PER  CURIAM.  Order  reversed,  with  $10 
costs  and  disbursements,  and  motion  to  confirm 
the  report  of  the  commissioners  of  estimate 
and  assessment  granted.  We  think  that  the 
evidence  clearly  establishes  the  adoption  of 
the  correct  theory  by  the  commissioners  as  to 
consequential  damages,  and,  if  the  amount 
awarded  by  them  is  open  to  criticism  at  all,  it 
is  that  it  is  liberal  rather  than  otherwise. 

PUTNAM,  J.  (dissenting).  The  proposed 
opening  of  Lincoln  avenue  cuts  through  a  large 
tract  lying  on  Jamaica  avenue,  nearly  opposite 
Cypress  Hills  Cemetery.  It  is  used  for  manu- 
facture of  monuments.  The  value  of  the  strip 
of  intersecting  land  taken  is  not  disputed.  The 
issue  is:  '  How  much  is  the  resulting  damage 
to  the  plant,  which  thia  50-foot  street  divides 
into  two  isolated  parts,  one  of  which  is  thereby 
cut  off  from  power?  The  obvious  losses  are 
not  only  that  power  is  cat  off,  but  in  the  means 
to  carry  back  and  forth  the  rough  and  worked 
blocks  of  granite  in  process  of  finishing,  which 
now  move  along  a  diagonal  tramway,  used  15 
or  20  times  a  day.  The  present  power  is  by 
steam  at  the  western  end  of  the  premises.  It 
works  a  compressed  air  plant;  also  electric 
generators.  An  underground  conduit  takes  the 
compressed  air,  beneath  where  the  street  now 
is  to  go,  to  the  eastern  yard.  An  overhead  wire 
conducts  the  electric  current  across  to  operate 
an  electric  traveling  crane.  A  tramway  runs 
between  the  two  yards  to  carry  heavy  blocks. 
The  stone  material  first  goes  into  the  eastern 
yard,  to  the  cutting  plant  The  crane  then 
swings  it  on  the  platform  car  on  the  tramway, 
where  It  comes  across  to  the  westerly  plant. 
Two  electric  derricks  then  deposit  the  blocks  at 
the  polls liing  machines.  Afterwards  it  goes 
back  to  the  eastern  yard  on  storage,  and  for 
exhibition.  In  this  way  the  plant  is  so  unified 
that  one  boiler  and  engine  supply  all  the  power 
at  a  daily  cost  of  $8.  Such  a  plant  cannot  be 
operated  as  a  unit  after  it  has  been  sundered 
by  a  public  street  The  damage  estimates, 
therefore,  primarily  are  for  the  cnanges  so  as 
to  give  the  easterly  yard  the  needed  power  to 
be  run  independently;  also  to  arrange  a  mode 
of  interchange  of  material  which  can  no  longer 
be  effected  by  this  tramway.  Mr.  Adamson.  es- 
timated the  entire  plant  at  $75,000  in  its  pres- 
ent condition.  Other  witnesses  made  it  more. 
In  order  to  give  power  to  the  eastern  yard,  he 
figured  on  a  new  engine  house  there,  with  boU- 
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or,  engine,  generator,  compressor,  and  shafting 
connections,  which  items  he  detailed  to  make  up 
$9,050.  lie  proposed  a  truck,  horses,  and  har- 
ness as  a  substitute  for  the  tramway,  by  which 
to  transfer  the  material,  which  he  estimated  at 
$2,550,  making  a  total  outlay,  as  a  substitute 
for  the  present  power,  distribution,  and  track, 
of  $11,600.  Asked  as  to  the  damaged  value  of 
the  plant,  ha  subtracted  this  last  figure  from 
$75,000  and  gave  the  remainder,  $63,400,  as  his 
answer.  But  obviously  this  leaves  a  plant  sepa- 
rated into  two  units,  with  duplicate  cost  ^  of 
engineers,  fuel,  and  other  outlays,  and  (leaving 
out  any  increased  cost  of  superintendence) 
would  add  to  the  yearly  overhead  charges  over 
$3,000.  When  Adamson  was  recalled,  he  was 
asked  to  make  this  clear,  namely,  that  $63,400 
only  represented  the  outlay  to  supply  power  in 
the  part  cut  off,  and  for  transferring  the  blocks. 
He  attempted  to  capitalize  the  Increased  cost 
of  operation,  which  perhaps  he  erroneously 
computed.  The  city*B  position,  therefore,  comes 
to  tnis:  The  street  as  opened  cuts  ofE  part  ot 
a  united  plant  To  go  on,  two  power  plants 
must  take  the  place  of  one.  The  award  of 
$10,000  about  represents  the  cost  of  the  neces- 
sary structural  changes.  But  two  separate  in- 
stallations are  obviously  a  wasteful  duplication, 
compared  with  a  plant  that  is  intact.  Hence 
an  award  of  $10,0(M)  either  did  not  reckon  these 
structural  changes,  or  did  not  allow  for  the 
waste  and  loss  of  efficiency  which  the  changes 
necessarily  involved.  Where  an  intervening 
street  excludes  an  owner  from  the  beneficial 
use  of  part  of  a  manufacturing  pmnC,  he  is  en- 
titled to  the  full  resulting  diminution  of  value, 
not  only  for  the  cost  of  installing  new  power, 
but  to  the  extent  that  these  changes  have  left 
the  property  damaged  and  impaired  as  compared 
with  its  condition  before  taking.  Otherwise, 
the  damages  assessed  are  inadequate;.  Matter  of 
Alexander  Street,  145  App.  Div.  495,  129  N.  Y. 
Supp.  944.  The  discrepancy  also  in  the  assess- 
ments for  benefits  by  which  these  respondents' 
lots  are  valued  above  those  in  the  same  block, 
and  especially  as  compared  with  lots  to  the 
south  of  Wood  street  (the  next  street  southerly 
and  parallel  with  Jamaica  avenue),  seem  to  me 
to  forbid  confirmation.  Hence  I  vote  to  affirm 
the  order  setting  aside* the  report  of  the  com- 
missioners. 

LINDEMANN,  Respondent,  ▼.  RIOHTER, 
Appellant.  (Supreme  Court,  Appellate  Divi- 
sion, First  Department  April  9,  1915.)  Ac- 
tion by  Katberine  F.  Lindemann,  as  executrix, 
etc.,  acfainst  Helena  M.  Richter.  F.  J.  Sulli- 
van, of  New  York  City,  for  appellant  L.  C. 
Ferguson,  of  New  York  City,  tor  respondent 
No  opinion.  Judgment  and  order  affirmed,  with 
costs.     Order  filed. 


In  re  LITTLE.  (Supreme  Court,  Appellate 
Division,  First  Department  April  1,  1915.) 
In  the  matter  of  John  T.  Iiittle.  No  opinion. 
Referred  to  Hon.  Henry  A.  Gildersleeve,  offi- 
cial referee.     Settle  order  on  notice. 


DCKTTOB,  Appellant,  v.  MANICO  et  at.  Re- 
spondents. (Supreme  Court  Apnellatp  Divi- 
sion, First  Department    March  20,  1915.)    Ac- 


tion by  Lestef  Doctor  against  Edward  A.  Man- 
ico  and  another.  M.  O.  Holstein,  of  New  York 
City,  for  appellant  J.  H.  Iselin,  of  New  York 
City,  for  respondents.  No  opinion^  Jadgmeut 
affirmed,  with  costs.    Order  nled. 


LOOMIS  et  al.,  Respondents,  v.  NEW  YORK 
CENT.  &  H.  B.  R.  C0«,  Appellant  (Supreme 
Court,  Ajppeilate  Division,  fourth  Departmen;. 
March  10,  1915.)  Action  by  Leslie  G.  Loomis 
and  another  against  the  New  York  Central  & 
Hudson  River  Railroad  Company.  No  opinion. 
Motion  granted,  and  order  of  reversal  (153 
App.  Div.  938,  138  N.  Y.  Supp.  1120)  entered 
November  20,  1912,  amended,  so  a>3  to  suce 
that  the  reversal  was  made  upon  questions  of 
law  only,  and  that  the  facts  had  been  examined 
and  no  error  found  therein.  See,  alfio,  155  Appw 
Div.  879,  139  N.  Y.  Supp.  1131.  .  ' 


LO  RE  V.  FEDBRMAN.  (Supreme  Court, 
Appellate  Division.  Second  DepartmenL 
March  12,  1915.)  Action  by  Vincent  Lo  Ke 
against  Philip  Federman  and  Carl  Bieger.    No 

rion.     Motion  granted,  without  costs.     Se^ 
,  151  N.  Y.  Supp.  1127. 


LORENZ,  Respondent,  ▼.  LORE^Z,  Appel- 
lant (Supreme  Court.  Appellate  Divisiuc, 
First  Department  April  80,  1915.)  Action  I  j 
Ada  C.  Lorenz  against  Samuel  Lorenz.  H. 
Fluegelman,  of  New  York  City,  for  appellant 
A.  1.  Nova,  of  Brooklyn,  for  respondent  No 
opinion.  Order  affirmed,  with  $10  costs  and 
disbursements.     Order  filed. 


In  re  LOW  et  al..  Board  of  Rapid  Transit 
R.  Com'rs,  (Supreme  Court,  Appellate  Divi- 
sion, Second  Department  April  23,  1915.)  In 
the  matter  of  the  application  and  petition  i>f 
Seth  Low  and  others,  constituting  the  Board  of 
Rapid  Transit  Railroad  Commissioners,  etc., 
for  the  appointment  of  commissioners  of  ap- 
praisal, etc.  No  opinion.  Motion  to  require 
acceptance  of  the  notice  of  appeal  dated  April 
8,  1015,  on  behalf  of  the  Public  Service  Con*- 
mission,  granted  without  costs. 

LOWENSTEIN  v.  KOCH.  (Supreme  Coort, 
Appellate  Division,  First  Department.  April 
3(),  1915.)  Action  by  C.  Albert  Lowenstein 
against  Lulu  Koch.  No  opinion.  Motion  for 
leave  to  appeal  (165  App.  Div.  760,  152  N.  Y. 
Supp.  600)  granted;  question  certified;  ordi-r 
filed. 


LOWINSON,  Respondent,  ▼.  HILTON  et 
al.,  Appellants.  (Supreme.  C>ourt  Appellate  Di- 
vision, First  Department.  March  19,  1915-> 
Action  by  Oscar  Lowinson  against  Joseph  HLi- 
ton  and  another.  W.  C.  Low,  of  New  York 
City,  for  appellants.  A.  T.  Scharps,  of  Nes- 
York  City,  for  respondent  No  opinion.  0^ 
der  affirmed,  with  $10  costs  and  disbursemects, 
without  prejudice  to  a  motion  to  compel  plain- 
tiff to  serve  a  further  bill  of  particulars.  0^ 
der  filed. 

LUHMAN,  Respondent,  v.  NEW  YORK,  W. 
&  B.  R.  CO.,  Appellant    (Supreme  Court,  Ap- 
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»ellate  Division,  Second  Department.  April 
6,  1915.)  Action  by  William  liOhman  against 
he  IS'ew  York,  Westchester  &  Boston  Railway 
.'onipany.  No  opinion.  Judgment  affirmed, 
rith  costs,  upon  authority  of  Luhman  v.  New 
fork,  Westchester  &  Boston  Railroad  Co.,  lt$3 
Vpp.  DiT.  964,  148  N.  Y.  Supp.  1127. 

LUICANIK  V.  BATOVIC.  (No.  7284.)  (Su- 
preme Court,  Appellate  Division.  First  De- 
>jirtmcnt.  April  30,  19150  Appeal  from  Spe- 
iul  Term,  New  York  County.  Action  by 
J  ike  Lukanik  against  Mike  Batovic.  From  an 
irder  granting  a  motion  to  open  default  and  to 
nswer,  the  plaintiff  appeals.  Order  modified, 
o  as  to  require  an  undertaking  for  the  pay- 
Qent  of  any  judgment  rendered  against  de- 
endant.  Abram  S.  Jaffer,  of  New  York  City, 
or  appellant 

PER  CURIAM.  The  order  appealed  from 
s  modified,  by  adding  to  the  conditions  to  the 
pening  of  the  default  that  the  defendant  file 
u  undertaking  within  10  days  after  the  serv- 
L«e  of  the  order  to  be  entered  hereon  for  the 
•ayment  of  any  judgment  that  the  plaintiff 
nay  ultimately  recover  against  him.  If  such 
indprtakine  be  not  given  within  the  time  fii- 
d,  the  oraer  appealed  from  will  be  reversed, 
iith  $10  costs  and  disbursements,  and  the  mo- 
ion  denied,  with  $10  costs. 


LYNCH,  Respondent,  v.  CENTRAL  BREW- 
NG  CO.,  Appellant.  (Supreme  Court,  Annel- 
ite  Division,  First  Department.  April  30, 
U15.)  Action  by  William  Lynch,  an  infant, 
tc,  against  the  Central  Brewing  Company. 
V'.  A.  Jones,  Jr.,  of  New  York  City,  for  appel- 
int.  G.  F.  Hickey,  of  New  York  City,  for 
espondent.  No  opinion.  Judgment  and  order 
flirmed,  with  costs.     Order  filed. 


McCarthy,  Appellant,  V.  CITY  OF  FtJL- 
;'ON,  Respondent.  (Supreme  Court,  Appellate 
division,  Fourth  Department.  March  10, 
1)15.)  Action  by  Josephine  6.  McCarthy 
gainst  the  Cit^  of  Fulton.  No  opinion.  Or- 
er  affirmed,  with  costs. 


McCHESNEY  v.  LUCIUS  ENGINEERING 

*0.  (Supreme  Couit,  Appellate  Division, 
'ourth  Department  March  17.  1915.)  Action 
y  John  McChesney  against  the  Lucius  En- 
incering  0)mpany. 

PER  CURIAM.  Plaintiff's  exceptions  sus- 
ained,  and  motion  for  new  trial  granted.  ,with 
osts  to  plaintiff  to  abide  event  Held,  that  it 
ras  a  question  of  fact  as  to  whether  the  defend- 
nt  was  negligent  in  furnishing  a  scaffold  which 
ras  unsuitable  and  improper  for  the  work 
^hich  the  plaintiff  was  required  to  do. 

BOBSON  and  FOOTB,  JJ.,  dissent. 


McINERNBY  REALTY  CO^  AppeUant,  v. 
/ANGSLOW,  Respondent  (Supreme  Court, 
Li>pellate  Division,  Fourth  Department.  March 
6,  1915.)  Action  by  the  Mclnern^  Realty 
Company  against  Harry  Richard  Langslow. 
Jo  opinion.    Judgment  affirmed,  with  costs. 


McKAIGNEY,  Respondent  v.  TIFFANY, 
Appellant.  (Supreme  Court,  Appellate  Division, 
Second  Department  March  19,  1915.)  Action 
by  James  McKaigney,  an  infant,  b}[  Marie  Mc- 
Kaigney,  his  euardian  ad  litem,  against  Charles 
M.  Tiffany.  No  opinion.  Order  of  the  County 
Court  of  Kings  County  affirmed,  with  $10  costs 
and  disbursements,, upon  authority  of  Watt  v. 
Feltman,  111  Appt  Div.  814,  97  N.  Y.  Supp. 
737. 


McKELVER.  Respondent,  v.  NEW  YORK 
LIFE  INS.  CO.,  Apnellant  (Supreme  Ourt, 
Appellate  Division.  First  Department.  March 
19,  1915.)  Action  by  Stephen  McKeever  against 
the  New  York  Life  Insurance  Company,  W. 
D.  Reed,  of  New  York  City,  for  appellant  No 
opinion.  Order  affirmed,  with  $10  costs  and 
disbursements.    Order  filed. 

McKENZIE,  AppeUant,  v.  WOOD,  Respond- 
ant  (Supreme  Court,  Appellate  Division,  First 
Department.  March  12,  1915.)  Action  by 
Peter  A.  McKenzie  against  Frederick  R.  Wood. 
C.  E.  Mundy,  of  New  York  City,  for  appellant. 
O.  0.  Marsh,  of  New  York  City,  for  respond- 
ent No  opinion.  Judgment  and  order  af- 
firmed, with  costs.    Order  filed. 


MacKINSTRY,  Respondent,  v.  NEW  YORK 
CENT.  R.  CO.,  Appellant  (Supreme  Court, 
Appellate  Division,  Third  Department.  May  5, 
1915.)  Action  by  Eh'erett  MacKinstry  against 
the  New  York  Central  Railroad  Company,  suc- 
cessor to  the  New  York  Central  &  Hudson  Riv- 
er Railroad  Company. 

PER  CURIAM.  Judgment  and  order  re- 
versed, and  new  trial  granted,  with  costs  to  ap- 
pellant to  abide  event,  on  the  ground  that  the 
damages  are  excessive,  unless  the  plaintiff  stip- 
ulates to  reduce  the  verdict  to  ^,500;  in  case 
such  stipulation  is  filed,  the  judgment  is  so 
modified,  and,  as  modified,  judgment  and  order 
affirmed,  without  costs. 

HOWARD,  J.,  votes  for  affirmance. 

McKNIGHT,  Appellant,  v.  McKNIGHT.  Re- 
spondent. (Supreme  Court,  Appellate  Division, 
First  Department  March  19,  1915.)  Action 
by  Chauncey  P.  McKnight  agaiust  Louise  S. 
McKnight.  R.  L.  Turk,  of  New  York  City,  for 
appellant.  P.  Rooney,  of  New  York  City,  for 
respondent  No  opinion.  Order  modified,  by 
reducing  alimony  to  $7  per  week,  ancL  as  modi- 
fied, affirmed,  without  costs.  Order  nled.  See, 
also,  151  N.  Y.  Supp.  1128. 


Mclaughlin  v.  new  york  rys.  co. 

(Supreme  Court,  Appellate  Division,  First  De- 
partment. March  19,  1915.)  Action  by  James 
J.  McLaughlin  against  the  New  York  Railways 
Company.  No  opinion.  Motion  denied,  with 
SIO  costs.  Order  filed.  See,  also,  151  N.  Y. 
Supp.  1128. 


McLBAN,  Appellant,  v.  BRONX  PARK- 
WAY COMMISSION^  Respondent.  (Supreme 
(Dourt,  Appellate  Division,  first  Department 
April  1,  1915.)     In  the  matter  of  Cnarles  F. 
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McLean  against  the  Bronx  Parkway  Commis- 
fiion.  E.  S.  Clinch,  of  New  York  City,  for  ap- 
pellant. T.  P.  Stevens,  of  New  York  City,  for 
respondent.  No  opinion.  Order  affirmed,  with 
$10  costs  and  disbursements.    Order  filed. 


McLEAN,  Respondent,  v.  STUDEBAKER 
BROS.  CO.  OF  NEW  YOIUC,  Appellant.  (No, 
7050.)  (Supreme  Court,  Appellate  Division. 
First  Department.  April  23,  1915.)  Appeal 
from  Trial  Term,  New  York  County.  Action  by 
William  Mclx;an  against  the  Studebaker  Bros. 
Company  of  New  York.  From  a  judgment  for 
plaintiff,  and  from  an  order  denying  a  new  tri- 
al, defendant  appeals.  Affirmed.  Clayton  J. 
Heermance,  of  New  York  City,  for  appellant. 
William  F.  Purdy,  of  New  York  City,  for  re- 
spondent. 

PER  CURIAM.  Judgment  and  order  affirm- 
ed, with  costs.     Order  Died. 

INGRAHAM,  P.  J.  (dissenting).  The  plain 
tiff  was  not  in  the  employ  of  the  defendant,  but 
in  the  employ  of  one  who  was  working  for  the 
defendant  under  an  independent  contract.  In 
the  course  of  this  work  he  fell  off  a  ladder  not 
furnished  by  the  defendant  The  defendant 
gave  no  directions  as  to  how  the  work  should 
be  done,  and,  so  far  as  appears,  had  no  knowl- 
edge th'it  the  plaintiff  wiyi  about  to  work  at 
this  particular  fan  light  or  window  at  the  time 
of  the  accident.  Unless  it  was  the  duty  of  the 
defendant  to  keep  this  fan  light  bolted  at  all 
times,  I  do  not  see  how  it  would  be  negligence 
to  have  it  unbolted  at  the  time  the  plaintiff 
selected  for  cleaning  it.  I  think  there  is  not 
the  slightest  proof  that  the  defendant  was  neg- 
ligent, or  that  the  accident  resulted  from  any 
lack  of  care  of  the  defendant  or  its  employes. 
I  think,  therefore,  the  judgment  should  be  re- 
versed, and  the  complaint  dismissed. 

HOTCHKISS,  J.,  concurs. 


McNAMBE  v,  CHEXOWETH  et  al.  (two 
cases.)  (Supreme  Court,  Appellate  Division, 
First  Department.  April  30,  1915.)  Action  by 
Mary  J.  McNamee  as  executrix,  etc.,  against 
Catherine  R.  Chenoweth  and  others.  No  opin- 
ion. Motion  to  dismiss  appeal  granted,  with 
$10  costs,  unless  ajppellants  comply  with  terms 
stated  in  order.     (Jrders  filed. 

.  McNEILLY,  Respondent,  v.  CHAMPLIN, 
Appellant.  (Supreme  Court,  Appellate  Divi- 
sion, Second  Department.  April  16,  1915.) 
Action  by  William  T.  McNeilly  against  Jane 
Q.  Champlin.  No  opinion.  Order  of  the  Coun- 
ty Court  of  Westchester  County  reversed,  with 
$10  costs  and  disbursements,  and  the  motion 
to  strike  out  and  disallow  the  item  of  |{15 
grantefl,  with  $10  costs,  upon  the  ground  that 
the  amended  answer  rendered  nugatory  the  no- 
tice of  trial. 

In  re  MAIIAR.  (Supreme  Court,  Appellate 
Division,  Second  Department.  March  26, 
1915.)  In  the  matter  of  the  accounting  by 
Frantlin  W.  Mahar,  substituted  trustee,  etc., 
of  Susannah  A.  Dickie,  deceased. 

PER  CURIAM.  Assuming  the  regularity  of 
the  order  appealed  from,  we  think  the  circum- 


stances shown  in  the  moving  papers  did  not 
justify  the  relief  granted  to  respondent.  Th« 
trustee  is  under  a  large  bond,  and  the  daties  of 
the  trust  terminate  necessarily  on  July  5.  1915. 
Proceedings  to  settle  his  account  as  trustee 
should  not  be  multiplied  at  the  expense  of  tbe 
estate.  The  order  is  therefore  reversed,  win 
$10  costs  and  disbursements,  and  respondent's 
motion  is  denied,  without  prejudice  to  any  pro- 
ceedings that  may  be  instituted  either  by  the 
trustee  or  by  any  of  the  beneficiaries  on  the 
termination  of  the  trust  on  July  5,  1915. 


In  re  MANHATTAN  RY.  CO.  (Supreme 
Court,  Appellate  Division,  First  Department 
April  1^  1915 J  In  the  matter  of  the  Manhat- 
tan Railwav  Company.  No  opinion.  Appliia- 
tion  granted.  Settle  order  on  notice.  See*  al- 
so. 163  App.  Div.  895,  147  N.  Y.  Supp.  1125. 


MANION,     Respondent,     v.     RICHEI^ON, 

Appellant.  (Supreme  Court,  Appellate  Divi- 
sion, Third  Department.  March  18.  1915.) 
Action  by  Antoine  Manion,  as  administrator. 
etc.,  against  Henry  C.  Richelson.  No  opinicn. 
Judgment  and  order  unanimously  affirmed,  witt 
costs. 


MARIANI,  Apoellant,  v.  NEW  YORK 
TELEPHONE  CO.,  Respondent.  (Supreme 
Court.  Appellate  Division,  Fourth  DepartmeoL 
March  26,  1916.)  Action  b^  Enidena  Marias;. 
as  administratrix,  etc.,  agamst  the  New  York 
Telephone  Company.  No  opinion.  Motion  for 
leave  to  appeal  (151  N.  Y.  Supp.  112S)  to  the 
Court  of  Appeals  denied,  with  $10  costs. 


MARTIN.  Respondent,  v.  NEW  TRINI- 
DAD  LAKE  ASPHALT  CO..  Appellant.  (Sn- 
preme  Court,  Appellate  Division,  Birst  Depart- 
ment. March  12,  1915.)  Action  by  William 
D.  Martin  against  the  New  Trinidad  Lake  As- 
phalt Company.  L.  L.  Kellogg,  of  New  York 
City,  for  appellant  H.  B,  Johnson,  of  New 
Yo^k  City,  for  respondent  No  opinion.  Judg- 
ment and  orders  affirmed,  with  costs.  Order 
filed. 


MARTIN,  Respondent,  v.  SMITH  BRO? 
PLUMBING  CO.,  Appellant  (Supreme  Court 
Appellate  Division.  Second  Department.  AprL 
9,  11)15^  Action  by  Sarah  Martin  against  ib*» 
Smith  Bros.  Plumbing  Company.  No  opinioa 
Motion  to  dismiss  appeal  denied,  on  conditka 
that  appellant  perfect  its  appeal,  place  the  case 
on  the  May  calendar,  and  be  ready  for  arri- 
ment  when  reached;  otherwise,  motion  graat- 
ed,  with  $10  costs. 


MARTINI  V.  BELL.  (Supreme  (3ourt  Ap- 
pellate Division,  Third  Department  May  T. 
1U15.)  Action*  by  Caroline  Martini  agaiasx 
Joseph  Bell.  No  opinion.  Motion  granted,  us-  i 
less  within  40  days  the 'appellant  serves  print- 
ed  papers  and  pays  $10  costs  of  motion:  if 
such  be  done,  motion  is  denied,  without  cix^is.  j 
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IASIjANKA,  Respondent,  v.  AMERICAN 
'G.  CO.,  Appellant.  (Supreme  Court,  Ap- 
late  Division,  Second  Department.  March 
1915.)  Action  by  Leonora  Maslanka,  as 
i\inistratrix,  etc,  against  the  American 
Dufacturing  Company.  No  opinion.  Order 
rmed,  with  SIO  costs  and  disbursements. 
>,  also,  150  N.  Y.  Supp.  1096. 

JASON  Sa\MAN  TRANSP.  CO.,  Appcl- 
Lt,  V.  MITCHEL,  Mayor,  et  al.,  Respond- 
ts.  (Supreme  Court,  Appellate  Division, 
rst  Department.  April  30,  1915.)  Action  by 
i  Mason  Seaman  Transportation  Company 
ainst  John  Purroy  Mitchel,  as  lilayor,  etc., 
d  others.  A.  K.  Wing,  of  New  York  City, 
•  appellant  T.  Farley,  of  New  York  City, 
r  r<>^3pondent8.  No  opinion.  Order  affirmed, 
th  ^10  costs  and  disbursements.  Order  filed, 
e,  also,  151  N.  Y.  Supp.  1129. 


MATHBSON  v.  MENTE  et  al.  (Supreme 
>uit.  Appellate  Division,  Second  Department, 
pril  16,  1915.)  Action  by  Malcolm  Ross 
athesoD,  as  substituted  trustee,  etc.,  against 
ttilie  Mente  and  others,  in  which  the  Title  In- 
ranee  Company  of  New  York  and  others  are 
>peUaDts.  No  opinion.  Respondent's  motion 
resettle  order  granted.  Appellants'  motion 
r  additional  findings  denied.  See.  also,  164 
pp.  LHv.  055,  149  N.  Y.  Supp.  1096. 


MAUERER,  Respondent,  v.  HICKLER^  Ap- 
ellant.  (Supreme  Court,  Appellate  Division, 
ourth  Department  March  17,  1915.)  Action 
r  Ellen  Manerer  against  Mary  llickler.  No 
[>inion.     Judgment   and    order   affirmed,   with 

>St8. 


MEYER,  AppeUant,  v.  HEDGES^  Respond- 
it.  (Supreme  Court,  Appellate  Division,  First 
department.  March  26,  1915J  Action  by  Lud- 
ig  Meyer  against  Dayton  Hedges.  H.  G.  K. 
leath,  of  New  York  City,  for  appellant  J.  F. 
)onnelly,  of  New  York  City,  for  respondent. 
«'o  opinion.  Judgment  and  order  affirmed, 
•ith  costs.  Order  filed.  See,  also.  151  N.  Y. 
lupp.  ll^iO;    152  N.  Y.  Supp.  1127. 

MEYER,  Appellant,  v.  HEDGES,  Resppnd- 
nt.  (Supreme  Court,  Appellate  Division,  First 
department  March  26,  1915.)  Action  by 
Aid  wig  Meyer  against  Dayton  Hedges.  H.  G. 
C.  Heath,  of  New  York  City,  for  appellant  J. 
i^.  Donnelly,  of  New  York  City,  for  respond- 
nt  No  opinion.  Order  affirmed,  with  $10 
nsts  and  disbursements.  Order  filed.  See,  al- 
0,  151 N.  Y.  Supp.  1130;  15:;;  iS.  V.  ftjupp.  Il2f. 

M.  C.  BABC(X;K  CO.,  Respondent,  v.  GOOD- 
>V1N,  Appellant.  (Supreme  Court,  Appellate 
>ivision.  First  Department.  April  30,  1915.) 
Vction  by  M.  C.  Babcock  Company  against 
tlonry  G.  Goodwin.  T.  J.  Curran,  of  New  York 
i^ity,  for  appellant  R.  Hinds,  of  New  York 
rity,  for  respondent.  No  opinion.  Order  af- 
Armed,  with  $10  costs  and  disbursements.  Or- 
ler  filed. 


MBIGHAN  V.  ROHE  et  al.  (Supreme  Court, 
Appellate  Division,  First  Department.  March 
19,  1915.)  Action  by  Catherine  Meighan  against 
Liillie  E.  Rohe  and  others..  No  opinion.  Mo- 
tion denied,  with  $10  costs.  Order  filed.  See, 
also,  151  N.  Y.  Supp.  785. 


MELLA,  Respondent,  v.  BURATI,  Appellant 
(Supreme  Court,  Appellate  Division,  First  De- 
partment. November  13,  1914.)  Action  by 
Michael  Mella,  an  infant,  against  Ijeon  Burati. 
\V.  J.  Hoffman,  of  New  York  City,  for  appel- 
lant E.  S.  Greenbaum,  of  New  York  City,  for 
respondent  Appeal  dismissed,  with  $10  costs* 
Order  filed.    Opinion  per  curiam. 


MELTON,  Respondent,  v.  HAVE3MBYER  et 
al..  Appellants.  (Supreme  Court,  Appellate  Di- 
vision, First  Department  May  7,  1915.)  Ac- 
tion by  Walter  Melton  against  Horace  Have* 
meyer  and  others.  J.  W.  Hannon,  of  New  York 
City,  for  appellants.  M.  Feltenstein,  of  New 
York  City,  tor  respondent.  No  opinion.  Judg- 
ment and  order  affirmed,  with  costs.  Order 
filed.  

In  re  MELVIN  STABLE  CO.  et  al.  (Su- 
preme Court  Appellate  Division,  B^irst  Depart- 
ment. April  30,  1915.)  In  the  matter  of  the 
Alelvin  Stable  Company  and  others.  C.  A.  Ap- 
plcton  and  N.  L.  Reach,  both  of  New  York  City, 
for  appellants.  W.  L.  Tiemey,  of  New  York 
City,  for  respondent  No  opinion.  Order  af- 
firmed, with  $10  costs  and  disbursements.  Or- 
der filed. 


MESSER  V.  BURSTEIN  et  al.  (Supreme 
Court,  Appellate  Division,  First  Department 
March  19,  1915.)  Action  by  Fannie  Messer 
against  Charles  Burstein  and  others.  No  opin- 
ion. Motion  denied,  with  $10  costs.  Order  fil- 
ed.    See,  also,  151  N.  Y.  Supp.  1130. 

METROPOLITAN  LIFE  INS.  CO.,  Respond- 
ent, V.  HEINZE  et  al..  Appellants.  (Supreme 
Court,  Appellate  Division,  First  Department. 
January  22,  1915.)  Action  by  the  Metropoli- 
tan Lite  Insurance  Company  against  Ruth  H. 
Heinze  and  another.  F.  Bien,  of  New  York 
City,  for  appellants.  P.  S.  Dean,  of  New  York 
City,  for  respondent.  No  opinion.  Judgment 
affirmed,  with  costs.  Order  filed.  See.  also, 
163  App.  Div.  951,  148  N.  Y.  Supp.  1130. 

METROPOLITAN  TRUST  CO.  v.  STALLO 

et  al.  (Supreme  Court,  Appellate  Division, 
First  Department  April  16.  1915.)  Action  by 
the  Metropolitan  Trust  (Company  against  Ed- 
mund K.  Stallo  and  others.  No  opinion.  Mo- 
tion granted;  questions  certified  as  stated  in 
order:  order  filed.  See,  also,  152  N.  Y.  Supp. 
173,  1127. 


METROPOLITAN  TRUST  CO.  v.  STALLO 

et  al.  (Supreme  Court,  Appellate  Division, 
First  Department  April  16,  1915.)  Action  by 
the  Metropolitan  Trust  Company  a;fainst  Ea- 
mund  K.  Stallo  and  others.  No  opinion.  Mo- 
tion denied,   the  defendants  to   have  leave   to 
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move  for  reargument,  or  to  Tacate  the  injunc- 
tion granted  by  this  court,  if  the  Court  of  Ap- 
peals should  sustain  the  demurrer  to  the  com- 
plaint on  the  appeal  allowed  on  such  demur- 
rer. Settle  order  on  notice.  See,  aJso,  152  N. 
Y.  Supp.  1127. 

METROPOLITAN  TRUST  CO.  OF  CITY 
OF  NFAV  YORK,  Appellant,  v.  STALLO,  Re- 
spondent (Supreme  Court,  Appellate  Division, 
First  Department.  March  12,  1915.)  Action 
by  the  Metropolitan  Trust  Company  of  City  of 
New  York,  individually  and  as  administrator, 
etc.,  against  Laura  McD.  Stallo.  No  opinion. 
Motion  granted.  See,  also,  152  N.  Y.  Supp. 
183. 


MEYEE  V.  HEDGES.  (Supreme  Court  Ap- 
pellate Division,  First  Department  April  16, 
1915.)  Action  by  Ludwig  Meyer  against  Day- 
ton Hederes.  No  opinion.  Motion  denied,  with 
4;iO  costs.  Order  filed.  See,  also,  152  N.  Y. 
Supp.  1127. 


MEYER.  Respondent,  v.  MOTOR  TRANSIT 
CO.,  Appellant,  et  al.  (Supreme  Court,  Ap- 
pellate Division,  Fourth  Department  March 
17,  1915.)  Action  by  Johanna  Meyer  against 
tbo  Motor  Transit  Company,  impleaded  with 
others. 

PER  CURIAM.  Judgment  and  order  affirm* 
ed,  with  costs. 

MERRELL,  J.,  dissents. 


MEYBRSON  v.  UNITED  STATES  GRAND 
LODGE  INDEPENDENT  ORDER  SONS  OF 
BENJAMIN.  (Supreme  Court,  Appellate  Di- 
vision, First  Department.  April  16,  1915.) 
Action  by  Annie  Aleyerson  against  the  United 
States  Grand  Lodge  Independent  Order  Sons  of 
Benjamin.  No  opinion.  Application  denied, 
with  HO  costs.  Order  signed.  See,  also,  151 
N.  Y.  Supp.  932. 

MEYRSON,  Appellant,  v.  INTERBORO 
RAPID  TRANSIT  CO.,  Respondent  (Su- 
preme Court,  Appellate  Division,  First  Depart- 
ment. April  30,  1915.)  Action  by  Cornelia 
Meyrson  against  the  Interboro  Rapid  Transit 
Company.  G.  J.  Gruenberg,  of  New  York  City, 
for  appellant  B.  H.  Ames,  of  New  York  City, 
for  respondent  No  opinion.  Order  affirmed, 
with  $10  costs  and  disbursements.    Order  filed. 


MICELLI,  Respondent  v.  SCOOCO,  Appel- 
lant, et  al.  (Supreme  Court,  Appellate  Divi- 
sion, First  Department  April  16,  1915.)  Ac- 
tion by  Pietro  Micelli  against  Rocco  Scocco,  im- 
pleaded with  others.  B.  Patterson,  of  New 
York  City,  for  appellant.  J.  R.  Damico,  of 
New  York  City,  for  respondent  No  opinion. 
Order  affirmed,  with  $10  costs  and  disburse- 
ments.   Order  filed. 


MILES  V.  STALIX)  et  al.  (Supreme  Court, 
Appellate  Division,  First  Department.  April 
9,  1915.)     Action  by  George  G.  Miles,  Jr.,  as 


ancillarr  administrator,  etc.,  against  Edmund 
K.  Stallo  and  others.  N.  Rockwood  and  C  H 
StoU,  both  of  New  York  City,  for  appellants. 
E.  M.  Otterbourg,  of  New  York  City,  for  re- 
spondent No  opinion.  Judgment  and  order 
affirmed,  with  costs.    Order  filed. 

MILLER  et  aL,  Respondents,  t.  OOBKEll, 
Appellant  (Supreme  Court,  Appelate  Divi- 
sion, First  Department  April  9,  1915.)  Ac- 
tion by  Nathan  J.  Miller  and  others  against 
Palmer  L.  Corker.  R.  L.  Turk,  of  New  York 
City,  for  appellant  W.  H.  Pollak,  of  New  YoA 
City,  for  respondents.  No  opinion.  Judgment 
affirmed,  with  costs.    Order  nled. 


MILLER  T.  MILLER.  (Supreme  Goort.  Ap- 
pellate Division.  First  Department  April  30, 
1915.)  Action  by  Alexander  J.  Miller  against 
Elsie  S.  Miller.  No  opinion.  Motion  to  dis- 
miss appeal  granted,  with  $10  costs.  Order 
filed. 


MILLS,  Appellant,  v.  DERRICK,  Respond- 
ent (Supreme  Court,  Appellate  Division,  Sec- 
ond Department  March  l2,  1915 J*  Action  by 
Peter  B.  Mills  against  Clara  B.  Derrick.  No 
opinion.  Order  affirmed,  with  $10  costs  ac^i 
disbursements.    See,  also^  162  N.  Y.  Snpp.  112S. 

MILLS,  Respondent,  v.  DERBICE,  Appd 
lant  (Supreme  Court,  Appellate  Diyision,  Sec- 
ond Department  March  12,  1915.)  Action  tj 
Peter  E.  Mills  against  dllara  E.  Derrick.  No 
opinion.  Order  affirmed,  with  $10  costs  and 
disbursements.    See,  also,  162  N.  Y.  Supp.  112S. 

MITCHELL,  Respondent,  v.  CITY  OF  NEW 
YORK,  Appellant  (Supreme  Court,  Appellate 
Division,  Second  Department  April  23,  ISKl 
Action  by  Alfred  A.  Mitchell  against  the  C^t} 
of  New  York.  No  opinion.  Order  affirmoxi. 
with  SIO  costs  and  disbursements,  with  leaxe 
to  derendant  to  renew  its  motion  upon  addi- 
tional papers,  if  so  advised. 


MOCK  et  aL  t.  LEONARD  et  al.^  (Supr 
Court,  Appellate  Division,  first  Department 
March  19,  1915.)  Action  by  Veronica  Mo^-i 
and  another  against  Vincent  L.  Leonard  ar^ 
others,  with  Michael  Simon  as  purdia^er.  .V 
T.  Sapinsky,  of  New  York  City,  for  appellants. 
J.  J.  Harris,  of  New  York  City,  for  respond- 
ents. No  opinion.  Order  affirmed,  with  $10 
costs  and   disbursements.     Order  filed. 


MOFFETT  V.  BAMES  et  al.  (Supreat 
Court,  Appellate  Division,  Second  Deparim^ai. 
March  5,  1915.)  Action  by  Annie  Aletta  Elw-J 
Moffett,  as  executrix,  etc.,  against  Hanl^^  G. 
Eames,  as  trustee,  etc.,  and  others.  No  opinifii. 
Motion  for  leave  to  appeal  to  Court  of  Appeali 
denied,  as  leave  is  unnecessary. 

MOFFETT,  Appellant  v.  PIEL,  Respondeat. 
(Supreme  Court,  Appellate  Division,  Second  I^ 
partment  March  5,  1915.)  Action  by  Acil' 
Aletta  £^well  Moffett,  as  executrix,  eti^  agaic< 
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yottfried  Piel,  as  execntor,  etc.  No  opinion. 
Jotion  for  leave  to  appeal  to  the  Court  of  Ap- 
peals denied,  as  leave  is  unnecessary.  • 

MOMAND  V.  LANDERS  et  al.  (Supreme 
'ourt,  Appellate  Division,  First  Department 
iiail  9,  1915.)  Action  by  Ragland  Momand, 
s  director,  etc..  against  George  M.  Landers 
,nd  others,  impleaded,  etfe.  H.  M.  Earle,  of 
Cew  York  City,  for  appellants.  F.  R.  Greene, 
f  New  York  City,  for  respondent.  No  opinion. 
)rder  aflSrmed,  with  $10  costs  and  disburse- 
ncnts,  with  leave  to  defendants  to  withdraw 
emurrer  and  to  answer,  on  payment  of  costs 
n  this  court  and  in  the  court  below.  Order 
iled. 


MONOGUB,  Appellant,  v.  CITY  OF  SCHE- 
sECTADY  et  al,  Respondents.  (Supreme 
:ourt,  Appellate  Division,  Third  Department 
larch  18,  1915.)  Action  by  Michael  T.  Mono- 
ue  against  the  City  of  Schenectady  and  others, 
so  opinion.  Motion  granted,  unless  within  10 
ays  appellant  pays  to  the  respondent  $10  costs 
f  this  motion,  and  procures  cuse  to  be  printed 
nd  tiled  in  this  court  by  the  15th  day  of  April, 
i)15,  in  which  case  the  motion  is  denied,  with- 
>ut  costs. 


MONROE  V.  MUSICA  et  aL  (Supreme 
^ourt,  Appellate  Division,  Second  Department 
larch  19,  1915.)  Action  by  Virginia  M.  Mon- 
ot'  against  Antonio  Musica  and  another.  No 
pinion.  Motion  denied,  with  $10  costa  See, 
Iso,  151  N.  Y.  Supp.  504.  • 

MONTANA  et  al.  v.  PHCENIX  FIRE  INS. 
:0.  OF  PARIS,  FRANCE..  (Supreme  Court, 
i.ppellate  Division,  Fourth  Department.  March 
;6,  1915.)  Action  by  Angelo  Montana  and  oth- 
rs  against  the  Ph<jeuix  Fire  Insurance  Com- 
pany, of  Paris,  France.  No  opinion.  Judg- 
aent  and  order  affirmed,  with  costs. 


MOORE,  Appellant,  v.  O'ROURKE,  Respond- 
nt.  (Supreme  Court,  Appellate  Division,  First 
department  March  26,  1915.)  Action  by  Ben- 
amin  E.  Moore  against  William  O'Rourke.  as 
►resident,  etc,  T.  A.  McCole,  of  New  York 
L'ity.  for  appellant.  B,  J.  Wright,  of  New  York 
■'ity.  for  respondent.  No  opinion.  Order  af- 
irmed,  with  $10  costs  and  disbursements,  with 
eave  to  plaintiff  to  amend  on  payment  of  costs. 
)rder  filed. 


MOORE,  Respondent,  v.  OTTO  GAS  EN- 
GINE WORKS,  Appellant  (Supreme  Court, 
appellate  Division,  Second  Department.  March 
2,  1915.)  Action  by  Michael  E.  Moore  against 
he  Otto  Gas  Engine  Works.  No  opinion.  Or- 
er  ailirmed,  with  $10  costs  and  disbursements, 
rith  leave  to  renew  if  this  action  is  not  dili- 
ently  prosecuted. 


MOOREHEAD,  Appellant,  v.  REALTY  AS- 
SOCIATES, Respondent  (Supreme  Court,  A^- 
►ellate    Division^    Second   Department      April 


30,  1915.)  Action  by  Thomas  A.  Moorehead 
against  the  Realty  Associates.  No  opinion. 
Motion  denied.    See,  also.  152  N.  Y.  Supp.  342. 


MORF,  Appellant,  V.  RALPH  et  al.,  Respond- 
ents. (Supreme  Court,  Appellate  Division, 
Third  Department.  May  5,  1915.)  Action  by 
Betsey  H.  Morf  against  Joseph  Ralph  and  an- 
other. No  opinion.  Order  unanimously  af- 
firmed, with  costa 


MORIARTA,  AppeUant,  v.  RICHMOND 
LIGHT  &  R.  CO.j  Respondent  (Supreme 
Court,  Appellate  Division,  Second  Deoartment. 
March  5,  1915.)  Action  by  Bertha  J.  Moriarta, 
as  administratrix,  etc.,  against  the  Richmond 
Light  &  Railroad  Company.  No  opinion.  Judg- 
ment and  order  unanimously  affirmed,  with  costs. 
See,  also,  152  N.  Y.  Supp.  1129. 

MORIARTA,  Appellant,  v.  RICHMOND 
LIGHT  &  R.  CO.,  Respondent  (Supreme 
Court,  Appellate  Division,  Second  Department 
April  30,  1915.)  Action  by  Bertha  J.  Moriarta, 
as  administratrix,  etc.,  against  the  Richmond 
Light  &  Railroad  Company.  No  opinion.  Mo- 
tion denied.    See,  also,  152  N.  Y.  Supp.  1129. 


MORRIS  et  al,  Respondente,  v.  CAHN  et  al. 
Appellants.  (Supreme  Court,  Appellate  Divi- 
sion, First  Department  January  22,  1915.) 
Action  by  Abram  Morris  and  another  against 
Ferdinand  Cahn  and  another.  W,  C.  Low,  of 
New  York  City,  for  appellants.  M.  L.  Schallek, 
of  New  York  City,  for  respondents.  No  opin- 
ion. Judgment  affirmed,  with  costs.  Order 
filed.  See,  also,  165  App.  Div.  907,  149  N.  Y. 
Supp.  109a 


MORRIS  et  al,  Appellants,  v.  LENNON  et 
al,  Respondenta  (Supreme  Court,  Appellate 
Division,  First  Department.  March  19,  1915.) 
Action  by  Lewis  G.  Morris  and  others  against 
John  J.  Lennon  and  another.  H.  Swain,  of 
New  York  City,  for  appellants.  L.  C.  Weiler, 
of  New  York  City,  for  respondents.  No  opin- 
ion. Order  reversed,  with  $10  costs  and  dis- 
bursements, and  order  for  examination  of  de- 
fendant Lennon  reinstated;  the  time  for  such 
examination  to  be  fixed  on  the  entry  of  the  or- 
der.   Settle  order  on  notice. 


In  re  MOULTON.  (Supreme  Court  Appel- 
late Division,  Fourth  Department.  March  26, 
1915.)  In  the  matter  of  the  application  of 
Charles  F.  Moulton  for  the  appointment  of 
commissioners  to  ascertain  the  damage  to  his 
property  caused  b^  the  change  of  grade  on 
East  Main  street,  in  the  village  of  Cuba.  No 
opinion.  Motion  for  leave  to  appeal  (from  151 
N.  Y.  Supp.  1131)  to  Court  of  Appeals  granted, 
and  questions  for  review  certified. 


MT.  VERNON  TRUST  CO.  et  al  v.  PEN- 
FIELD  et  al  (Supreme  Court,  Appellate  Di- 
vision, Second  Department  March  19,  1915.) 
Action  by  the  Mt  Vernon  Trust  Company  and 
another,  as  trustees,  etc.,  against  James  T.  Pen- 
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field,  individual! J  and  as  trustee,  etc.,  and  oth- 
ers. No  opinion.  Motion  denied.  iSee,  also, 
151  N.  Y.  8upp.  1131^ 

MOWBRAY  V.  DB  FOREST.  (Supreme 
Court,  Appellate  Division;  First  Department 
March  20,  1915.)  Action  by  VN  illiam  K.  Mow- 
bray against  Harriet  De  Forest.  Xo  opinion. 
Motion  denied,  with  $10  costs.  Order  filed. 
See.  also,  162  App.  Div.  000,  146  N.  Y.  Supp. 
1101. 


MULVANEY  v.  NESI  et  aL  (Supreme  Ck)urt, 
Appellate  Division,  lirst  Department.  April 
U,  1VJ15.)  Action  by  Mary  C.  Mulvaney  against 
Michele  Nesi  and  others.  M.  Schleimer,  of 
New  York  City,  for  appellant  H.  Swain,  of 
New  York  City,  for  respondents.  No  opinion. 
Judgment  aliirmed,  with  costs.     Order  hied. 


MURPHY  V.  HIRSCIIMAN  et  al.  (Su- 
preme Court,  Appellate  Division,  Second  ue- 
partraent.  April  16,  1015.)  Action  by  Charles 
T.  Murphy  against  Stuard  Uirschman  and  oth- 
ers. No  opinion.  Motion  granted,  with  leave 
to  vacate  if  the  case  is  not  diligently  prosecuted, 
and  argued  not  later  than  the  May  term. 

MURTFELDT,  Respondent,  v.  THORN,  Ap- 
pellant. (Supreme  Court,  Appellate  Division, 
Second  Department  April  23.  1015,)  Action 
by  Edward  M.  Murtfeldt  against  Leander  H. 
Thorn. 

PER  CURIAM.  Motion  for  stay  pending  ap- 
peal granted,  upon  condition  that  appellant  per- 
fect his  appeal,  place  the  case  on  the  calendar 
of  the  first  motion  day  of  the  May  term,  and 
be  ready  for  argument  when  reached.  The 
court  tliinks  that  the  issue  should  be  tried  at 
the  Trial  Term  appointed  for  Orange  county  in 
May,  1015,  that  stipulation  to  that  effect  be 
made  between  the  parties,  and  that  the  order 
should  so  provide.  Settle  order  before  Mr. 
Justice  Stapleton. 


NALEWAJKO.  Respondent,  v.  TENNES- 
SEE COPI*KR  CO.,  Appellant  (Supreme 
(>ourt.  Appellate  Division,  First  Department. 
^Inrch  12,  1015.)  Actiim  by  Nicholaiis  Nale- 
wajko  ai^ainst  the  Tennessee  Copper  Cornpsiny. 
.7.  S.  Wise,  of  New  York  City,  for  appellant. 
B.  Gordon,  of  New  York  City,  for  respondent 

PER  CURIAM.  Judgment  and  order  re- 
versed, and  new  trial  ordered,  with  costs  to 
abide  event,  on  the  ground  that  the  finding  of 
the  jury  that  the  plaintiff  was  free  from  con- 
tributory negligence  was  against  the  weight  of 
evidence.    Order  filed. 

SCOTT  and  HOTCHKISS,  JJ.,  dissent 


NELSON.  Respondent  v.  EDWARD  DE  V. 
TOMPKINS,  Inc.  Appellant  (Supreme  Court, 
Appellate  Division,  First  Department  April 
28,  1015.)  Action  by  Robert  Nelson  against 
Edward  De  V.  Tompkins,  Incorporated.  J.  B. 
Doyle,  of  New  York  City,  for  appellant  W.  S. 
Evans,  of  New  York  City,  for  respondent  No 
opinion.  Judgment  and  order  affirmed,  with 
costs.    Order  filed. 


NELSON,  Respondent,  v.  MORSE  DRT 
DOCK  &  REPAIR  CO.,  Appellant.  (Supiroitf 
(^ourt.  Appellate  Division,  iSecond  Deparimt-iiL 
April  16,  1015.)  Action  by  Torge  Neli^ju 
against  the  Morse  Dry  Dock  &  Repair  Com- 
pany. No  opinion.  Judgment  and  order  unau- 
imously  afiirmed,  with  costs. 

In  re  NEW  COURTIIOUSE  SITE  IN 
CITY  OF  NEW  YORK.  (Supreme  Court,  Ap- 
pellate Division,  First  Department  April  Z^}. 
1010.^  In  the  matter  of  the  new  courthouit 
site  in  the  City  of  New  York,  wherein  JoLn 
P.  Suerken  and  others  appeal.  No  opiniuL. 
Order  affirmed,  with  costs  and  disbursemei;U. 
Order  tiled.  See,  also,  163  App.  Div.  ivio,  147 
N.  Y.  Supp.  1128;    151  N.  Y.  Supp.  40i. 

In  re  NEWELL.  (Supreme  Court,  App^ate 
Division,  Fourth  Department.  March  17. 
11)15.)  In  the  matter  of  James  E.  Newell,  sl 
attorney  and  counselor  at  law.  No  opinioiL 
Issues  raised  by  the  petition  and  the  answer 
thereto  referred  to  Mr.  Charles  A.  Ilauxey. 
atturney,  of  Seneca  Falls,  to  take  the  prcois 
thereon  and  report  the  same  to  this  court,  to- 
gether with  his  opinion  thereon. 


NEW  YORK  ELECTRIC  LINES  CO.  t. 
EMPIRE  CITY  SUBWAY  CO.  (Supreme 
Court.  Appellate  Division,  First  DeparunenL 
April  1,  1915.)  Action  by  the  New  York  Elr. 
trie  Lines  Company  against  the  Empire  Cit; 
Subway  Company.  No  opinion.  Motion  grant- 
ed, unless  appellant  complies  with  ternas  stated 
in  order.    Order  filed. 

NEW  YORK  REALTY  OWNERS.  Apr«l 
lant,  V.  ISAACS  et  al.,  Respondents.  (Supnei- 
Conrt,  Appellate  Division,  Second  Department 
April  16,  1915.)  Action  by  the  New  York  Real- 
ty Owners  against  Bendet  Isaacs  and  another, 
as  executors,  etc.,  of  Myer  ^Inn,  deceased.  Nv 
opinion.    Judgment  affirmed,  with  costs. 

NICHOLSON  et  al.  v.  SPRAGUE  et  s] 
(Supreme  Court,  Appellate  Division,  First  De- 
partment April  30,  1915.)  Action  by  Anr  r 
H.  Nicholson  and  others  against  Charles  ^"^ 
Sprague  and  others.  No  opinion.  Applicaboi 
granted.  Order  signed.  See,  also,  102  N.  I. 
Supp.  228.  

NOWAK,  Respondent,  v.  DE  LANEY 
FORGE  &  IRON  CO.,  Appellant  (Suprecsr 
Court,  Appellate  Division.  I<ourth  Departm«t. 
March  26,  1915.)  Action  by  Paul  Nowak 
against  the  De  Laney  Forge  &  Iron  Compac.- 
No  opinion.  Motion  for  leave  to  appeal  (in  Lll 
N.  Y.  Supp.  1133)  to  Court  of  Appeals  denk' 
with  $10  costs. 


NUSBAUM,  Appellant,  ▼.  TERRT  ft 
TENCH  CO.  et  al..  Respondents.  (Suprer-r 
Court,  Appellate  Division,  First  OepartntE: 
January  22,  1915.)  Action  by  Phoebe  Xusba->: 
as  administratrix,  against  the  Terry  &  T?d.- 
Couipany  and  others.  H.  M.  Scbaap.  of  Nt# 
York  City,  for  appellant  J.  J.  MafioneT.  tf 
New  York  City,  for  respondents.  No  opiVikc 
Judgment  affirmed,  with  costs.    Order  filed. 
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O'BRIEN  T.  COOGAN.  (Supreme  Court, 
Appellate  DiTision,  Second  Department.  March 
5,  1915.)  Action  by  Herbert  A.  O'Brien 
against  Charles  E.  Coogan,  \v herein  John  Hen- 
ry Templeman  and  another  appeal.  No  opin- 
ion. Judgment  of  the  County  Court  of  Queens 
county  affirmed,  with  costs. 

O'CONNOR  V.  LEVINE.  (Supreme  Court, 
Appellate  Division,  First  Department  March 
19,  1915,)  Action  by  Daniel  P.  O'Connor 
against  Arthur  J.  Levine.  No  opinion.  Appeal 
dismissed,  with  $10  costs  and  disbursements. 
Order  tiled.     See,  also,  152  N.  Y.  Supp.  1131. 

0'(X)NNOR  V.  LEVINE.  (No.  70260  (Su- 
preme Court.  Appellate  Division,  First  Depart- 
ment. March  19,  1915.)  Appeal  from  Special 
Term,  New  York  County.  Action  by  Daniel 
P.  O'Connor  against  Arthur  J.  Levine.  From 
an  order  denying  motion  to  vacate  order  for 
examination  of  defendant  before  trial,  defend- 
ant appeals.  Reversed.  See,  also,  151  N.  Y. 
Supp.  1134.  Herbert  C.  Smyth,  of  New  York 
City,  for  appellant.  Wm.  L.  Tierney,  of  New 
York  City,  for  respondent. 

PER  CURIAM.  The  plaintiff  having  knowl- 
edge of  the  contract  which  he  claims  was  made 
with  the  defendant,  he  is  not  entitled  to  ex- 
amine the  defendant  before  trial  for  the  pur- 
pose of  framing  a  complaint.  The  order  ap- 
pealed from  must  be  reversed,  with  $10  costs 
and  disbursements,  and  the  motion  to  vacate 
granted,  with  $10  costs. 

OLSON,  Appellant,  v.  NEW  YORK  TELE- 
PHONE CO.,  Respondent.  (Supreme  Court, 
Appellate  Division,  Second  Department.  March 
5,  1915.)  Action  by  Herbert  Olson,  by  Simon 
P.  Olson,  his  guardian  ad  litem,  against  the 
New  York  Telephone  Company.  No  opinion. 
Application  denied,  with  $10  costs. 


ONEIDA  SAVINGS  BANK  v.  DATIS  et  al. 
Supreme  Court,  Appellate  Division,  Fourth  De- 
partment. March  17.  1915.)  Action  by  the 
Jneida  Savings  Bank  against  William  H.  Davis 
I  lid  others.  No  opinion.  Order  affirmed,  with 
>10  costs  and  disbursements. 


O'NEILL,  Respondent,  v.  PERKINS  et  al, 
Appellants.  (Supreme  Court,  Appellate  Divi- 
ion.  Second  Department.  March  10,  1915.) 
Action  by  James  L.  O'Neill,  as  assignor,  etc., 
gainst  Edward  M.  Perkins  and  another.  No 
.pinion.  Order  affirmed,  with  $10  costs  and 
isbursements.  See  Mills  v.  Sparrow,  131  App. 
>iv.  241,  115  N.  Y.  Supp.  629. 


ORTELERO  v.  DOUGHERTY.  (No.  7008.) 
Supreme  Court,  Appellate  Division,  First  De- 
artment.  March  19,  1915.)  Appeal  from 
special  Term,  New  York  County.  Action  by 
a.mes  V.  Ortelero  against  George  S.  Dough- 
rty.  From  an  order  granting  defendant's  mo- 
ion  for  leave  to  serve  an  amended  answer, 
laintiff  appeals.     Affirmed.     Isidor   Unger,  of 


New  York  City,  for  appellant.     Chas.  J.  Nehr- 
bas,  of  New  icrk  City,  for  respondent. 

PER  CURIAM.  The  order  appealed  from 
must  be  modified,  by  requiring  the  defendant 
to  pay  all  the  costs  of  the  action  to  date  as  a 
condition  of  permitting  him  to  serve  an  amend- 
ed answer.  As  so  modified,  the  order  is  affirm- 
ed, without  costs. 


In  re  OSHLAG.  (Supreme  Court,  Appellate 
Division,  Second  Department  April  16,  1915.) 
In  the  matter  of  Isidore  Oshlag,  an  attorney. 
No  opinion.  Matter  referred  to  Hon.  Josiah 
T.  Marean,  official  referee.  See,  also,  162  App. 
Div.  909.  146  N.  Y.  Supp.  1103. 

OTT,  Respondent,  v.  WESEL,  Appellant. 
(Supreme  Court,  Appellate  Division,  First  De- 
partment April  23,  1915.)  Action  by  Louis 
Ott,  Jr.,  against  Ferdinand  Weeel,  as  execu- 
tor, etc.  G.  Lange,  Jr.,  of  New  York  City,  for 
appellant  L.  H.  Hall,  of  New  York  City,  for 
respondent.  No  opinion.  Judgment  affirmed, 
wiUi  costs.     Order  filed. 


OTTO,  Respondent,  v.  HUME,  Appellant 
(Supreme  Court,  Appellate  Division,  Fourth 
Department  March  17,  1915.)  Action  by 
William  E.  Otto  against  Allison  K.  Hume.  No 
opinion.  Interlocutory  and  ^al  judgments 
unirmed,  with  costs. 

In  re  PACE  et  al.  (Supreme  Court,  Appel- 
late Division,  First  Department.  April  16, 
1915.)  In  the  matter  of  Francis  P.  Pace  and 
another.  No  opinion.  Referred  to  Hon.  John 
J.  Freedman,  official  referee.  Settle  order  on 
notice. 


PALMA  V.  TOWN  OP  NORTH  HEMP- 
STEAD. HOFFMAN  V.  SAME.  (Nos.  7253, 
7254.)  (Supreme  Court.  Appellate  Division. 
First  Department  April  30,  1915.)  Appeal 
from  Special  Term,  New  York  County.  Sep- 
arate actions  by  Mary  T.  Palma  and  by  Wal- 
ter W.  Hoffman  against  the  Town  of  North 
Hempstead.  From  orders  denying  motion  for 
a  change  of  the  place  of  trial,  the  defendant 
appeals  in  each  case.  Orders  affirmed,  without 
prejudice  to  a  renewal.  Erastus  J.  Parsons,  of 
New  York  City,  for  appellant.  Thomas  J. 
O'Neill,  of  Yonkers,  for  respondents. 

PER  CURIAM.  The  orders  appealed  from 
are  affirmed,  with  flO  costs  and  disbursements, 
upon  the  ground  that  the  motions  were  prema- 
turely made,  without  prejudice  to  a  renewal  of 
the  motions  upon  the  ground  of  the  conveni- 
ence of  witnesses,  after  issue  joined. 

PANGBURN,  Respondent,  v.  BUICK  MO- 
TOR CO.,  Appellant,  et  al.  (Supreme  Court, 
Appellate  Division,  Third  Department.  May 
5,  1915.).  Action  by  Alfred  Pangburn  against 
the  Buick  Motor  Company,  impleaded  with 
Walter  M.  Grounsell.  No  opinion.  Judgment 
and  order  unanimously  affirmed,  with  costs. 
See,  also,  164  App.  Div.  920,  149  N.  Y.  Supp. 
1101. 
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In  re  PARK  et  al.  (Supreme  Court,  Appel- 
late Division,  BMrst  Department.  March  12, 
1915.)  In  the  matter  of  Annie  G.  Park  and 
others. 

I*ER  CURIAM.  Decree  affirmed,  with  coste. 
Order  filed. 

SCOTT  and  HOTCHKISS,  J  J.,  dissent. 


In  re  PATCHINAKIS.  (Supreme  Court, 
Appellate  Division,  First  Department.  April 
16,  1915.)  In  the  matter  of  Emmanuel  M. 
Patchinakis.  No  opinion.  Order  atiirmed, 
with  $10  costs  and  disbursements.    Order  filed. 

PEOPIiB,  Respondent,  ▼.  BARCLAY,  Ap- 
pellant. (Suprem«  Court,  Appellate  Division, 
First  Department.  May  7,  1915.)  Proceeding 
by  the  People  of  the  State  of  New  York  against 
Robert  L.  Barclay.  J.  O'Neill,  of  New  York 
City,  for  appellant.  R.  S.  Johnstone,  of  New 
York  City,  for  respondent.  No  opinion.  Judg- 
ment affirmed.     Order  filed. 


PEOPLE,  Respondent,  v.  BLtJTIER,  Appel- 
lant, et  al.  (Supreme  Court,  Appellate  Divi- 
sion, First  Department.  April  9,  1915.)  Pro- 
ceeding bv  the  People  of  the  State  of  New  York 
against  Andy  Blutier,  impleaded  with  others. 
C  B,  F.  Barra,  of  New  York  City,  for  appel- 
lant L.  Fabricant,  of  New  York  City,  for  the 
People.  No  opinion.  Judgment  affirmed.  Or- 
der filed. 


PEOPLE.  Respondent,  v.  BRIGHT,  Appel- 
lant (Supreme  Court,  Appellate  Division, 
First  Department  May  7,  1915.)  Proceeding 
by  the  People  of  the  State  of  New  York  against 
Samuel  Bright.  J.  L.  Curtis,  of  New  York 
City,  for  appellant  L.  Fabricant,  of  New  York 
City,  for  the  People.  No  opinion.  Judgment 
and  order  affirmed.     Order  filed. 


PEOPLE,   Respondent,  v.   CEPRIANO,  Ap- 

gellant  (Supreme  Court,  Appellate  Division, 
econd  Department.  March  5,  1915.)  Proceed- 
ing by  the  People  of  the  State  of  New  York 
against  Cilo  Cepriano. 

PER  CURIAM.  Motion  to  dismiss  appeal 
denied,  without  prejudice  to  a  renewal  thereof 
when  the  appeal  is  brought  on  for  a  hearing, 
and  without  prejudice  to  a  new  motion  to  dis- 
miss unless  said  appeal  is  diligently  prosecuted. 
Whether  the  judgment  of  conviction  may  be  re- 
viewed under  the  notice  of  appeal  which  has 
been  served  will  be  then  considered. 


PEOPLE  v.  OISZENSKI.  (Supreme  Court, 
Appellate  Division,  First  Department.  April 
16,  1915.)  Proceeding  by  the  People  of  the 
State  of  New  York  against  Edward  Ciszenski, 
alias,  etc.  No  opinion.  Motion  to  dismiss  ap- 
peal granted.     Order  filed. 


PEOPLE  V.  (3LEARY.  (Supreme  Court,  Ap- 
pellate Division,  BMrst  Department.  April  16, 
1915.)  Proceeding  by  the  People  of  the  State 
of  New  York  against  William  Cieary.    No  opin- 


ion. Motion  to  dismiss  appeal  granted.  Order 
filed.  See,  also,  161  App.  DIt.  927,  146  N.  Y. 
Supp.  1104. 


PEOPLE,  Respondent,  v.  COPETTA,  Appel- 
lant (Supreme  Court,  Appellate  Division,  isee- 
ond  Department  March  19,  1915.)  Proceedinf 
by  the  People  of  the  State  of  New  York  against 
Frank  Copetta.  No  opinion.  Judgment  of  con- 
viction of  the  County  Court  of  Kings  County 
affirmed.    See,  also,  151  N.  Y.  Supp.  1135. 

PEOPLE  V.  DB  BELLIS.  (Supreme  Court. 
Appellate  Division,  ll^rst  Department.  ApriJ 
16,  1915.)  Proceeding  by  the  People  of  the 
State  of  New  York  against  John  De  Beilia. 
No  opinion.  Motion  to  dismiss  appeal  (in  i^T 
Misc.  Rep.  459,  150  N.  Y.  Supp.  10t>4)  grranted. 
Order  filed. 


PEOPLE,  Respondent,  v.  DE  MOO.  Appel- 
lant (Supreme  <2ourt.  Appellate  Division,  First 
Department  March  26,  1915.)  Proceeding  by 
the  People  of  the  State  of  New  York  agains 
Alexander  de  Moo.  M.  Schneiderman,  of  New 
York  City,  for  appellant.  L.  Fabricant,  of  New 
York  City,  for  the  People.  No  opinion.  Judg- 
ment affirmed.    Order  filed. 


PEOPLE.  Respondent,  v.  D'LEEN,  Appel- 
lant (Supreme  Court,  Appellate  Division,  Sec- 
ond Department.  Apiil  23,  1915.)  Proceeding 
by  the  People  of  the  State  of  New  York  again&t 
Louis  D*Leen.  No  opinion.  Judgment  of  con- 
viction of  the  Court  of  Special  Sessions  afiirm<HL 


PEOPLE  V.  DORTHY.  (Supreme  Court,  Ap- 
pellate Division,  First  Department  March  It*, 
1915.)  Proceeding  by  the  People  of  the  State 
of  New  York  against  John  F.  Dorthy.  No  opin- 
ion.   Motion  granted.    Order  filed. 

PEOPLE  V.  EGAN.  (Supreme  Ck>art,  Appel- 
late Division,  First  Department  April  3''). 
1915.)  Proceeding  by  the  People  of  the  State 
of  New  York  against  Harry  A.  Egan.  No  opin- 
ion. Motion  to  dismiss  appeal  granted.  Ord^r 
filed. 


PEOPLE  ▼.  FIORE.  (Supreme  CSourt,  Ap- 
pellate  Division.  First  Department  April  It), 
1915.)  Proceeding  by  the  People  of  the  State 
of  New  York  against  Vincenzo  Flore.  No  opin- 
ion. Motion  to  dismiss  appeal  granted.  Order 
filed. 


PEOPLE  V.  ISER.  SAME  t.  SMITR 
SAME  V.  OHLSON.  (Supreme  Court,  Appe- 
late Division,  First  Department  April  1, 1913.) 
Proceedings  by  the  People  of  the  State  of  Nev 
York  against  Morris  Iser,  against  Agnes  Smitb, 
and  against  Chas.  A.  Ohlson.  No  opinioxL  Mo- 
tions granted,  unless  appellants  comply  witii 
terms  stated  in  orders.    Orders  filed. 
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PEOPLE,  Reepondfent,  t.  KARDACH,   Ap-i 
)ellant.     (Supreme  Court,  Appellate   EHvisioii, 
"ourth  Department.     March  26,   1915.)     Pro-! 
ceding  by  the  i*eople  of  the  State  of  New  York 
igainst  Peter  Kardach. 

PER  CURIAM.  Judgment  of  conviction  and 
rder  affirmed. 

LAM3SRT,  J.,  dissents,  upon  the  ground 
hat  the  admission  of  the  evidence  of  the  impli- 
ation  of  the  defendant  in  independent  burgla- 
ies  in  no  wise  connected  with  the  property  men- 
ioued  in  the  indictment  was  prejudicial  error 
equiring  ft  reversal.  See  People  v.  Doty,  175 
s.  Y.  164,  67  N.  E.  303. 


PEOPLE.  Respondent,  v.  MOYER  et  aL,  Ap- 
pellants. (Supreme  C]!ourt,  Appellate  Division, 
First  Department.  April  9,  1915.)  Proceeding 
by  the  People  of  the  State  of  New  York  against 
John  H.  Moyer  and  another.  I.  L.  Broadwiu, 
of  New  York  City,  for  appellants.  L.  Fabri- 
cantj  of  New  York  City,  for  respondent.  No 
opinion.     Judgment  affirmed.    Order  filed. 


PEOPLE,  Respondent,  v.  KIRSCHMAN,  Ap- 
^llant.  (Supreme  Court,  Appellate  Division, 
ilrst  Department.  April  30,  11)15.)  Proceed- 
Dg  by  the  People  of  the  State  of  New  York 
gainst  Jacob  Kirschman.  G.  A.  Teitelbaum, 
t  New  York  CSty,  for  appellant.  R.  S.  John- 
toue,  of  New  York  City,  for  respondent.  No 
pinion.     Judgment  affirmed.     Order  filed. 


PEOPLE,  Respondent,  v.  NOVICK^  Appel- 
lant. (Supreme  Court,  Appellate  Division,  Sec- 
ond Department.  April  16,  1915.)  Proceeding 
by  the  People  of  the  State  of  New  York  against 
Sarah  Novick. 

PER  CURIAM.  Judgment  of  conviction  of 
the  Court  of  Special  Sessions  affirmed. 

BURU,  J.,  not  voting. 


PEOPLE,  Respondents,  v.  LASTER^  Appel- 
nt.    (Supreme  Oourt,  Appellate  Division,  Sec- 


PEOPLB,  Respondent,  v.  O'BRIEN,  Appel- 
lant (Supreme  (3ourt,  Appellate  Division,  Mrst 
Department  May  T,  1915.)  Proceeding  by 
the  People  of  the  State  of  New  York  against* 
James  J.  O'Brien.  J.  E.  Wilkinson,  of  New 
York  City,  for  appellant  L.  Ij'abricant,  of 
New  York  City,  for  the  People.  No  opinion. 
Judgment  affirmed.    Order  filed. 


int. 


nd  Department  April  9,  1915.)  Proceeding, 
y  the  People  of  the  State  of  New  York  against  i 
ames  Laster.  No  opinion.  Judgment  of  con-, 
iction  of  the  Court  of  Special  Sessions  affirmed. 


PEOPLE  V.  CBVINE.  (Supreme  Court,  Ap- 
ellate Division,  First  Department  April  1, 
915.J  Proceeding  by  the  People  of  the  State 
f  New  York  against  Harry  Levine,  alias  Beck- 
rman,  In  which  Benjamin  Cohen  appeals.  C. 
L  F.  Wahle,  of  New  York  City,  for  appellant , 
I.  H.  Mitchell,  of  New  York  City,  for  respond- 1 
at    No  opinion.    Order  affirmed.    Order  filed. 


PEOPLE,  Respondent,  v.  PARK  ROW 
REALTY  CO.,  Appellant,  et  al.  (Supreme 
CDourt  Appellate  Division,  liird  Department. 
May  5,  1915.)  Proceeding  by  the  People  of 
the  State  of  New  York  against  the  Park  Row 
Realty  Company,  impleaded  with  others.  No 
opinion.  Interlocutory  judgment  (in  88  Misc. 
Rep.  254,  151  N.  Y.  Supp,  804)  affirmed,  with 
costs,  with  usual  leave  to  defendant  to  with- 
draw  demurrer,  and  answer  upon  payment  of 
costs  at  Special  Term  and  in  this  court. 


PEOPLE,  Respondent,  v.  LICANZIATO.  Ap- 
pllant  (Supreme  Court,  Appellate  Division, 
•irst  Department  April  23,  1915.)  Proceed- 
ig  by  the  People  of  the  State  of  New  York 
gainst  Carmine  Licanziato.  A.  D.  Pape,  of 
ew  York  City,  for  appellant  S.  L.  Richter, 
f  New  York  (jityi  for  respondent  No  opinion, 
udgment  affirmed.     Order  filed. 

PEOPLE  V.  LUTZ.  (Supreme  Court,  Appel- 
ite  Division,  First  Department  April  16, 
)15.)  Proceeding  by  the  People  of  the  State  of 
ew  York  against  Warren  S.  Lutz.  No  opin- 
n.  Motion  to  dismiss  appeal  granted,  unless 
>l>ellant  complies  with  terms  stated  in  order. 
Tiler  filed. 


PEOPLE,  Respondent,  v.  MILLER.  SAME 
BROWN  et  aL  (Supreme  tJourt,  Appellate 
i  vision.  First  Department.  March  19,  1915.) 
roceedings  by  the  People  of  the  State  of  New 
ork  against  Joseph  Miller  and  against  Han7 
rown  and  another.  N.  Tolk,  of  New  York 
ity,  for  appellants.  S.  L.  Richter,  of  New 
ork  City,  for  the  People.  No  opinion.  Or- 
irs  affirmed.  Orders  filed.  See,  also,  151  N. 
.  SuDp.  1135,  1186. 


PEOPLE  V.  RTBLE.  (Supreme  Court  Ap- 
pellate Division.  First  Department  April  30, 
1915.)  Proceeding  by  the  People  of  the  State 
of  New  York  against  Adolph  Rible.  No  opin- 
ion. Motion  to  dismiss  appeal  granted,  unless 
appellant  comply  with  terms  stated  in  order. 
Order  filed. 


PEOPLE,  Respondent,  t.  ROMA,  Appellant. 
(Supreme  Court,  Appellate  Division,  Second  De- 
partment March  5,  1915.)  Proceeding  by  the 
People  of  the  State  of  New  York  against 
Charles  Roma.  No  opinion.  Judgment  of  con- 
viction of  the  Court  of  Special  Sessions  affirmed 
by  default     See,  also,  151  N.  Y.  Supp.  1130. 

PEOPLE  v.  SANDOR.  (Supreme  Court,  Ap- 
pellate Division,  First  Department.  April  1, 
1915.)  Proceedihff  by  the  People  of  the  State 
of  New  York  against  Maurice  J.  Sandor.  No 
opinion.  Motion  granted,  unless  appellant  stip- 
ulates to  vacate  certificate  of  reasonable  doubt 
and  serve  the  printed  case  and  place  case  on 
calendar  so  that  same  can  be  heard  on  April 
13,  1915.    Settle  order  on  notice. 

PEOPLE,  Respondent,  v.  SCHAEFER,  Ap- 
pellant. (Supreme  Court,  Appellate  Division, 
First  Department.  AprU  30,  1915.)  Proceed- 
ing by  the  People  of  the  State  of  New  York 


Digitized  by  VjOOQ  iC 


1134 


152  NBW   YOBK  8UPPLBMBNT 


against  Harry  Schaefer.  C.  G.  F.  Wahle,  of 
New  York  City,  for  appellant.  L.  Fabricant, 
of  New  York  City,  for  the  People.  No  opinion. 
Judgment  and  order  affirmed.     Order  tiled. 

PEOPLE  V.  SCHIFF  et  aL  (Supreme  Court, 
Appellate  Division,  First  Department.  April 
lb,  1915.)  I'roceeding  by  the  People  of  the 
iStAte  of  New  York  against  Julius  h,  Scbiff 
and  another.  No  opinion.  Motion  to  dismiss 
appeal  granted.     Order  filed. 


PEOPLE  V.  SCHOCH.  (Supreme  Court,  Ap- 
pellate Division,  First  Department  April  i, 
1015.)  Proceeding  by  the  People  of  the  State 
of  New  York  against  Will  E.  Schoch.  No  opin- 
ion. Motion  granted,  unless  appellant  complies 
with  terms  stated  in  order.  Order  filed.  See, 
also,  152  N.  Y.  Supp.  1134. 

PEOPLE,  Respondent,  v.  SCHOCU,  Appel- 
lant. (Supreme  Court,  Appellate  Division.  First 
Department.  May  7,  1915.)  Proceeding  by  the 
People  of  the  State  of  New  York  against  Will 
E.  Schoch.  C.  L.  Jordan,  of  New  York  City^ 
for  appellant.  R.  S.  Johnstone,  of  New  York 
City,  for  respondent.  No  opinion.  Judgment 
affirmed.  Orders  filed.  See,  also,  152  N.  Y. 
Supp.  1134. 


PEOPLE  V.  SERAGO.  (Supreme  Court,  Ap- 
pellate Division,  First  Department.  April  1, 
1915.)  Proceeding  by  the  People  of  the  State 
of  New  York  against  one  Sera  go.  No  opinion. 
Motion  granted.     Order  filed. 


PEOPLE  V.  SINNOTT.  (Supreme  Court, 
Appellate  Division,  First  Department  April 
16.  1915.)  Proceeding  by  the  People  of  the 
State  of  New  York  against  Daniel  Sinnott.  No 
opinion.  Motion  to  dismiss  appeal  granted. 
Order  filed. 


PEX)PLE,  Respondent,  v.  SMITH,  Appellant. 
(Supreme  Court,  Appellate  Division,  f^rst  De- 
partment. May  7,  1915.)  Proceeding  by  the 
People  of  the  State  of  New  York  against  Agnes 
Smith.  C.  L.  Jordan,  of  New  York  City,  for 
appellant  S.  L.  Richter,  of  New  York  City, 
for  the  People.  No  opinion.  Judgment  and 
order  affirmed.  Order  filed.  See,  also,  152  N. 
Y.   Supp.  1132. 


PEOPLE  v.  SPORANZA.  (Supreme  Court, 
Appellate  Division,  First  Department.  April 
30,  1915.)  Proceeding  by  the  People  of  the 
State  of  New  York  against  James  Sporanza. 
No  opinion.  Motion  to  dismiss  appeal  granted. 
Order  filed. 


PEOPLE  V.  STADLBMAN  et  al,  (Supreme 
Court,  Appellate  Division,  Second  Department. 
April  23,  1915.)  Proceeding  by  the  People  of 
the  State  of  New  York  against  John  G.  Stadle- 


man  and  Aoguata  Stadleman.  No  opinion. 
Judgment  of  conviction  of  the  County  Court  of 
Dutchess  County  affirmed. 

PEOPLE  V.  STAGG.  (Supreme  Court,  Ap- 
pellate Division,  First  Department  April  lU 
1915.)  Proceeding  by  the  People  of  the  State 
of  New  York  against  Sylvester  Stagg.  >o 
opinion.  Motion  to  dismiss  appeal  granted,  un- 
less appellant  complies  with  terms  stated  in  or- 
der.   Order  filed. 

PEOPLE,  Respondent,  ▼.  SYLVESTRO,  Ap- 
pellant  (Supreme  Court,  Appellate  Division, 
First  Department  March  26*  1915.)  Proceed- 
ing by  the  People  of  the  State  of  New  York 
against  Angelino  Sylvestro.  H.  J.  Block,  of 
New  York  City,  for  appellant  R.  S.  John- 
stone, of  New  York  City,  for  the  People.  No 
opinion.  Judgment  affirmed.  Order  filed.  Sc«, 
also.  163  App.  Div.  895.  147  N.  Y.  Supp.  1133, 

PEOPLE  V.  UEBELMESSER.  (Supreme 
Court,  Appellate  Division,  First  Department 
April  16,  1915.)  Proceeding  by  the  People  of 
the  State  of  New  York  against  Charles  H.  Ue- 
belmesser.  No  opinion.  Motion  to  dismiss  ap- 
peal granted,  unless  anpellant  complies  with 
terms  stated  in  order.    Order  filed. 

PEOPLE,  Respondent  v.  VON  SCHLEN- 
OZYNSKI.  Appellant  (Supreme  CJourt,  Appel- 
late Division,  First  Department.  January  '2X 
1915.)  Proceeding;  by  the  People  of  the  State 
of  New  York  against  Josef  von  SchlenczynskL 
II.  G.  Gray,  of  New  York  City,  for  appeilant 
S.  U  Richter,  of  New  York  City,  for  the  Peo- 
ple. No  opinion.  Judgment  and  order  affirmed. 
Order  filed. 


PEOPLE  v.  WILDNER.  (Supreme  Ck)nn, 
Appellate  Division,  First  Department  April  1. 
1915.)  Proceeding  by  the  People  of  the  Sute 
of  New  York  against  Harry  Wildner.  No  opin- 
ion.   Motion  granted.    Order  filed. 


PEOPLE,    Respondent,    v.    WILLBRANI>T. 

Appellant  (Supreme  Court,  Appellate  I>i\  ision. 
Second  Department  March  5f  1915.)  Procetni- 
ing  by  the  Peonle  of  the  State  of  New  York 
again  Selma  Willbrandt  No  opinion.  Judg- 
ment of  conviction  of  the  Court  of  Special  S-  <- 
sions  affirmed  by  default  See,  also,  151  N.  Y. 
Supp.  1137.  

PEOPLE.  Respondent  v.  WILLBRANDT, 
Appellant  (Supreme  Court,  Appellate  Di>  isioo. 
Second  Department.  March  5,  1915.)  Pro<.o-'i- 
in«  by  the  People  of  the  State  of  New  York 
against  William  Willbrandt.  No  opinion.  Judg- 
ment of  conviction  of  the  Court  of  Special  ^^t<- 
sions  affirmed  by  default  See,  also,  151  N.  T. 
Supp.  1137. 


PEOPLE,  Respondent,  v.  WILLIAMS,   Ap^ 

gellant  (Supreme  Court  Appellate  J^iTisioD, 
econd  Department  April  9,  1915.)  Proceed- 
ing by  the  People  of  the  State  d  New  York 
against  Bertha  Williams.  No  opinion.  Motioc 
granted. 
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PEOPI^E,  Respondent,  t.  XAVIER,  Appel- 
lant. (Supreme  Court,  Appellate  Division,  Sec- 
ond Department  March  5.  1915.)  Proceeding 
by  the  People  of  the  State  of  New  York  against 
Frank  Xavier.  No  opinion.  Motion  dismissed, 
as  made  without  lawful  authority.  Matter  re- 
ferred to  the  district  attorney  of  Westchester 
county. 


PEOPLE  ex  rel.  ABBRUZZEZB  v.  WOODS, 

r*oIice  Cum*r.  (Supreme  Court,  Appellate  Divi- 
sion, Second  Department,  March  26,  1915.) 
Proceeding  by  the  People  of  the  State  of  New 
Tork,  on  the  relation  of  Dominick  Abbruzzeze, 
against  Arthur  Woods,  as  Police  Commissioner 
of  the  City  of  New  York.  No  opinion.  De- 
termination confirmed,  and  writ  dismissed,  with 
$50  costs  and  disbursements. 

PEOPLE  ex  rel.  APPLEBY  et  al..  Appel- 
lants, V.  POLK,  Corp.  Counsel,  Respondent. 
(Supreme  Court,  Appellate  Division,  First  De- 
partment. March  19,  1915.)  Proceeding  by  the 
People  of  the  State  of  New  York,  on  the  rela- 
tion of  Edgar  S.  Appleby  and  another,  against 
Frank  L.  Polk,  as  Corporation  Counsel,  etc. 
B.  Moore,  of  New  York  City,  for  appellants. 
J.  F.  O'Brien,  of  New  York  City,  for  respond- 
ent. No  opinion.  Order  affirmed,  with  SIO 
costs  and  disbursements.  Order  filed.  See,  also, 
152  N.  Y.  Supp.  1135. 


PEOPLE  ex  rel.  APPLEBY  et  al.  y.  POLK. 
(Supreme  Court,  Appellate  Division,  First  De- 
partment. April  16,  1915.)  Proceeding  by  the 
People  of  the  State  of  New  York,  on  the  relation 
of  Edsrar  S.  Appleby  and  others,  against  Frank 
L.  Polk,  etc.  No  opinion.  Motion  denied,  witli 
.$10  costs.  Order  filed.  See,  also,  152  N.  Y. 
Supp.  1135. 


PEOPLE  ex  rel.  BOICB  v.  WOODS.  (Su- 
preme  Court,  Appellate  Division,  First  Depart- 
mont.  March  26,  1915.)  Proceeding  by  the 
People  of  the  State  of  New  York,  on  the  re- 
lation of  Alvin  Boice,  against  Arthur  Woods, 
as  Commissioner.  Grant  &  Rouss,  of  New  York 
City,  for  relator.  T.  Farley,  of  New  York  City, 
for  respondent.  No  opinion.  Writ  dismissed, 
and  proceeding  affirmed,  with  ^50  costs  and  dis- 
bursements.   Order  filed. 


PEOPLE  ex  rel.  BOSKOWITZ,  Respondent, 
▼.  PURDY  et  al.,  Com'rs,  Appellants.  (Su- 
preme Court,  Appellate  Division,  First  "Depart- 
ment. April  1,  1915.)  Proceeding  by  the  Peo- 
ple of  the  State  of  New  York,  on  the  relation 
of  Adolph  Boskowitz,  against  Lawson  Purdy 
and  others,  as  Commissioners.  C.  A.  Peters,  of 
New  York  City,  for  appellants.  L.  B.  Cohen, 
of  New  York  City,  for  respondent 

PER  CURIAM.  Order  affirmed,  with  |10 
costs  and  disbursements.    Order  filed. 

CLARKE  and  DOWLING,  JJ.,  dissent. 

PEOPLE  ex  rel.  BBUNNBR,  Appellant,  ▼. 
SWASBY.  Sheriff,  et  al..  Respondents.  (Su- 
preme Court,  Appellate  Division,  Second  De- 


partment. March  5,  1915.)  Proceeding  by  the 
People  of  the  State  of  New  York,  on  the  rela- 
tion of  Jane  L.  Brunner,  against  Lewis  M. 
Swasey,  Sheriff  of  Kings  (bounty,  and  another. 
PER  CURIAM.  The  commitment  was  not 
void  for  defects  in  form.  The  court  which  ad- 
judged the  relator  in  contempt  had  full  juris- 
diction. If  it  made  an  error  in  its  determina- 
tion, the  remedy  was  by  appeal.  The  writ  of 
habeas  corpus  is  not  one  of  review.  Order  af- 
firmed, with  $10  costs  and  disbursements. 

PEOPLE  ex  rel.  BURKE  ▼.  HOFFMAN  et 
al.  XSupreme  Court,  Appellate  Division,  Third 
Department.  May  5,  1915.)  Proceeding  by  the 
People  of  the  State  of  New  York,  on  the  rela- 
tion of  John  Burke,  for  a  writ  of  certiorari  to 
Harry  N.  Hoffman  and  others.  Police  (Ik>mmi8- 
sioners  of  the  City  of  Elmira,  constituting  the 
Board  of  Police  Commissioners  for  said  city, 
and  to  the  Board  of  Police  Commissioners  of 
said  cil^  of  Elmira.  No  opinion.  Determina- 
tion (150  N.  Y.  Supp.  1)  unanimously  confirmed, 
without  costs. 

PEOPLE  ex  pel.  COOPER,  Appellant,  v.  J. 
B.  GREENHUT  CO.  et  al.,  Respondents.  (Su- 
preme Court.  Appellate  Division,  First  Depart- 
ment. March  19,  1915.)  Proceeding  by  the 
People  of  the  State  of  New  York,  on  the  rela- 
tion of  Winifred  B.  Cooper,  against  the  J.  B. 
Greenhut  Company  and  another.  J.  A.  Arnold, 
of  New  York  Citv,  for  appellant.  B.  G.  Pas- 
kus,  of  New  York  City,  for  respondents.  Nu 
opinion.  Order  affirmed,  with-  $10  costs  and 
disbursements.    Order  filed. 

PEOPLE  ex  rel.  OOSTA,  Appellant,  v. 
I*OLK,  Respondent.  (Supreme  Court,  Appel- 
late Division,  First  Department.  April  30, 
1915.)  Proceeding  by  the  People  of  the  State 
of  New  York,  on  the  relation  of  Jacinto  Costa, 
against  Frank  L.  Polk,  as  Corporation  Counsel, 
etc.  I.  T.  Platto,  of  New  York  City,  for  appel- 
lant. E.  C.  Kindlebergerj  of  New  York  City, 
for  respondent  No  opinion.  Order  affirmed, 
with  $10  costs  and  disbursements.    Order  filed. 


PEOPLE  ex  rel.  CROWLEY  v.  WALDO. 

(Supreme  Court,  Appellate  Division,  First  De- 
partment. March  19,  1915.)  Proceeding  by  the 
People  of  the  State  of  New  York,  on  the  rela- 
tion of  John  Crowley,  against  Rhinelander 
Waldo.  No  opinion.  Motion  granted,  without 
costs.    Order  filed. 

PEOPLE  ex  rel.  DAVANZA  v.  WARDEN 
OF  CITY  PRISON.  (Supreme  Court,  Appel- 
late Division,  Second  Department.  March  5, 
1915.)  Proceeding  by  the  People  of  the  State 
of  New  York,  on  the  relation  of  Louis  Davan-* 
za,  against  the  Warden  of  the  CJlty  Prison.  No 
opinion.     Motion  to  dismiss  appeal  granted. 


PEOPLE  ex  rel.  DAVIS,  Appellant,  v. 
BOARD  OF  EDUCATION  OF  CITY  OF 
NEW  YORK,  Respondent  (Supreme  Court, 
Appellate  Division,  Second  Department.  March 
19,  1915.)  Proceeding  by  the  l*eople  of  the 
State  o£  New  York,  on  the  relation  of  James 
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Davis  against  the  Board  of  Education  <^  the 
City  ofNew  York. 

PER  CURIAM.  We  think  the  relator's  rem- 
edy is  by  writ  of  certiorari  to  review  the  action 
of  the  board  of  education.  Therefore  the  order 
denying;  the  motion  for  a  peremptory  writ  of 
mandamus  is  affirmed  as  a  matter  of  law,  and 
the  order  denying  the  motion  for  resettlement 
is  affirmed,  with  $10  costs  and  disbursements. 


PEOPLE  ex  reL  FARLEY  v.  WOODS. 
(Supreme  Court,  Appellate  Division,  First  De- 
partment March  12,  1915.)  Proceeding  by 
the  People  of  the  State  of  New  York,  on  the 
relation  of  Aithur  J.  Farley,  against  Arthur 
Woods,  as  commissioner.  J.  T.  Mahoney,  of 
New  York  City,  for  relator.  T.  Farley,  of  New 
York  City,  for  respondent.  No  opinion.  Writ 
dismissed,  and  proceeding  affirmed,  with  $50 
costs  and  disbursements.    Order  filed. 

PEOPLE  ex  rel.  GLEASON  v.  WALDO, 
Police  Com*r.  (Supreme  Court,  Appellate  Divi- 
sion, Second  Department  April  23,  1915.) 
Proceeding  by  the  People  of  the  State  of  New 
York,  on  the  relation  of  Edward  J.  Gleason, 
against  Rhinelander  Waldo,  as  Police  Com- 
missioner, etc.  No  opinion.  Determination 
confirmed,  and  writ  dismissed,  with  $50  costs 
and  disbursements. 


PEOPLE  ex  rel.  HENDRICK  ▼.  WARDEN 
OF  RAYMOND  ST.  JAIL  el  aL  (Supreme 
Court,  Appellate  Division,  Second  Department 
April  23,  1915.)  Proceeding  by  the  People  of 
the  State  of  New  York,  on  the  relation  of 
Charles  C.  Hendrick,  apainst  the  Warden  of 
Raymond  Street  .Tail  and  others.  No  opinion. 
Order  affirmed,  without  costs. 


PEOPLE  ex  rel,  HENNINGER  v.  WALDO, 
Police  Oom'r.  Respondent.  (Supreme  Court, 
Appellate  Division,  Second  Department  March 
5,  1915.)  Proceeding  by  the  People  of  the  Sute 
of  New  York,  on  the  relation  of  Ix)uis  J.  Hen- 
ningerj  against  Rhinelander  Waldo,  as  Police 
Commissioner,  etc  No  opinion.  Motion  for 
reargument  (in  151  N,  Y.  Supp.  606)  denied, 
without  costs. 

PEOPLE  ex  reL  HOOK  v.  WALDO.  Oom'r. 
(Supreme  CSourt,  Appellate  Division,  First  De- 
partment January  22,  19150  Proceeding  by 
the  People  of  the  State  of  New  York,  on  the 
relation  of  Joseph  P.  Hook,  against  Rhinelan- 
der Waldo,  as  Commissioner.  Grant  &  Rouss, 
of  New  York  City,  for  relator.  T.  Farley,  of 
New  York  City,  for  respondent  No  opinion. 
Writ  dismissed,  and  proceeding  affirmed,  with 
*$50  costs  and  disbursements.    Order  filed. 

PEOPLE  ex  rel.  IMPORTERS'  &  TRAD- 
ERS' NAT.  BANK.  Appellant  v.  PURDY  et 
al..  Respondents.  (Supreme  Court,  Appellate 
Division,  First  Department.  January  22,  1915.) 
Proceeding  by  the  People  of  the  State  of  New 
York,  on  the  relation  or  the  Importers'  &  Trad- 
ers' National  Bank,  against  I^awson  Purdy  and 
others.     Kalish  &  Palmer,  of  New  York  City, 


for  appellant  Lu  H.  Hahlo,  Asst  Corp.  Cona- 
sel,  of  New  York  City,  for  respondents.  No 
opinion.  Reargument  (of  152  N.  Y.  Supp.  275) 
ordered. 


PEOPLE  ex  rel.  KEENAN  v.  McKAY.  (Su- 
preme Court,  Apoellate  Division,  First  Depart- 
ment March  12,  1915.)  Proceeding  by  the 
People  of  the  State  of  New  York,  on  the  rela- 
tion of  James  Keenan  against  Douglas  I.  Mc- 
Kay, as  Commissioner.  W.  E.  Murphy^  of  New 
York  City,  for  relator.  T.  I'^arley,  of  New  York 
City,  for  respondent  No  opinion.  Writ  dis- 
missed, and  proceeding  affirmed,  with  $50  costs 
and  disbursements.     Order  filed. 


PEOPLE  ex  rel  KROHN,  Appellant,  v, 
WARDEN  AND  KEEPER  OF  CfiTY  PRIS- 
ON  et  al..  Respondents.  (Supreme  Court,  Ap- 
pellate Division,  Second  Department.  April 
30,  1915.)  Proceeding  by  the  People  of  the 
State  of  New  York,  on  the  relation  of  John 
Krohn,  against  the  Warden  and  Keeper  of  Citj 
Prison  and  another.  No  opinion.  Order  af- 
firmed, on  authoritar  of  People  v.  Charles 
Schweinler  Press,  108  N.  B.  639.  decided  by 
the  Court  of  Appeals  March  26,  ldl5. 


PEOPLE  ex  reL  LA  CUICOTTB,  Appe- 
lant, V.  O'KEEFE.  Com'r,  Respondent.  (Su- 
preme Court,  ApDcIlate  Division,  First  Depart- 
ment January  z2,  1915.)  Proceeding  by  the 
People  of  the  State  of  New  York,  on  the  re- 
lation of  Henry  A.  La  Chicotte,  against  Ar- 
thur J.  O'Keeie,  as  Commissioner,  etc  No 
opinion.  Motion  to  dismiss  appeal  granted, 
with  $10  costs.  Order  filed.  See,  also,  152  K 
Y.  Supp.  1136. 


PEOPLE  ex  rel.  LA  CHICOTTE,  Appel- 
lant, ▼.  O'KEEFE,  Respondent  (Supreme 
Court,  Appellate  Division,  First  Department 
March  26,  1915.)  Proceeding  by  the  People  of 
the  State  of  New  York,  on  the  relation  of  IIen> 
ry  A.  lia  Chicotte,  against  Arthur  J.  O'Keefe, 
as  Commissioner,  etc.  E.  0.  Kindleberger.  of 
New  York  City,  for  respondent  No  opinion. 
Order  affirmed,  with  $10  costs  and  disburse- 
menta  Order  filed.  See,  also,  80  Misc.  Ren. 
344,  141  N.  Y.  Supp.  82;  152  N.  Y.  Supp.  llSd 


PEOPLE  ex  rel.  LITTI^E  t.  JOHNSON  et 

al.  (Supreme  Court,  Appellate  Division,  First 
Departpnent  April  1,  1915.)  Proceeding  by 
the  People  of  the  State  of  New  York,  on  the  re- 
lation of  Jos.  J.  Little,  against  Jo&  Johnson 
and  others.  No  opinion.  Motion  granted,  with- 
out costs.    Order  filed. 

PEOPLE  ez  rel.  McGADDEN  ▼.  WOODS, 
Police  Com'r.  (Supreme  Court,  Appelate  Di- 
vision, Second  Department.  March  19,  19ir>.i 
Proceeding  by  the  People  of  the  State  of  New 
York,  on  the  relation  of  George  A.  McCaddea, 
against  Arthur  Woods,  as  Police  Commission- 
er of  the  City  of  New  York.  No  opinion.  De- 
termination confirmed,  and  writ  disnusaed»  with 
$60  costs  and  disbursements. 
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PEOPLE  ex  pel.  MAYBCtt  v.  McKAY,  Ee- 

spondent.  (Supreme  Court,  Appellate  Diyision, 
First  Department.  March  26,  1915.)  Pro- 
ceeding by  the  People  of  the  State  of  New 
York,  on  the  relation  of  Herman  Mayer, 
against  Douglas  1.  McKay,  aa  Commissioner. 
F.  J.  Sullivan,  of  New  York  City,  for  relator. 
T.  B^arley,  of  New  York  City,  for  respondent. 
No  opinion.  Writ  dismissed,  and  proceeding 
atiirmed,  with  $50  costs  and  disbursements. 
Order  filed. 


PEOPLE  ex  rel.  MAYHAM  v.  BOARD  OF 
SUP'RS  OF  SCUOHAKIE  COUNTY  (two 
cases).  (Supreme  Court,  Appellate  Division, 
Third  Department  March  18»  1915.)  Proceed- 
ing by  the  People  of  the  State  of  New  York,  on 
the  relation  of  Claude  B.  Mayham  against  the 
Board  of  Supervisors  of  the  County  of  Scho- 
harie, with  Clyde  H.  Proper,  appearing  spe- 
cially as  intervener. 

PER  CUKIAM.  Order  affirmed,  without 
costs. 

HOWARD,  J.,  dissents. 


PEOPLE  ex  rel.  RODGERS  v.  TOMKINS. 
(Supreme  Court,  Appellate  Division,  First  De- 
partment April  3(>,  1915.)  Proceeding  by  the 
People  of  the  State  of  New  York,  on  the  rela- 
tion of  John  J.  Rodgerst  against  Calvin  Tom- 
kins,  as  Commissioner.  No  opinion.  Motion 
to  dismiss  writ  granted,  without  costs.  Order 
aied. 


PEOPLE  ex  rel.  BUDDEMEYER  v.  Mc- 
ELAY,  Respondent.  (Supreme  Court,  Appellate 
Division,  First  Department  March  26,  1915.) 
Proceeding  by  the  People  of  the  State  of  New 
STork,  on  the  relation  of  Frederick  A.  Budde- 
neyer,  against  Douglas  I.  McKay,  as  Oommis- 
uoner.  etc  F.  J.  Sullivan,  of  New  York  City, 
or  relator.  T.  Farley,  of  New  York  City,  for 
respondent.  No  opinion.  Writ  dismissed,  and 
>roceeding8  affirmed,  with  |60  costs  and  dis- 
bursements.   Order  filed. 

PEOPLE  ex  reL  TOWN  OF  PBLHAM  et  al. 
.  VILLAGE  OF  PELHAM  et  al.  (Supreme 
:;ourt,  Appellate  Division,  Second  Department 
larch  19,  1915.)  Proceeding  by  the  People  of 
he  State  of  New  York,  on  the  relation  of  the 
?own  of  Pelham  and  another,  against  the  Vil- 
i^e  of  Pelham  and  another.  No  opinion.  Sub- 
lission  dismissed,  without  costs.  See,  also,  152 
r.  Y.  Supp.  42& 


PHALEN  v.  RAE.  (Supreme  Court  Appel- 
ite  Division,  Third  Department  May  5, 
915.^  Action  by  Victoria  Phalen,  as  adminis- 
ratrix,  etc.,  of  John  Phalen,  deceased,  against 
^^alter  S.  Rae  and  the  New  York  Central  & 
[udson  River  Railroad  CJompany. 

P£)R  CURIAM.  Judgment  and  order  affirmr 
1,    with  costs. 

SMITH,  P.  J.,  and  KELLOOO,  J.,  dissent 

PIERCE,    Respondent,    v.    WILLBTTS,    Ap- 
sUant.      (Supreme  Court,  Appellate  Division, 
162N.Y.S.-72 


Second  Department  April  16,  1915.)  Action 
by  Bonaventure  Pierce,  an  infant,  etc.,  by  Nel- 
lie Pierce,  his  guardian  ad  litem,  against  Wil- 
liam C.  Willets.  No  opinion.  Judgment  and 
order  unanimously  affirmed,  with  costs. 


PERCIPPB,  Respondent,  v.  MANEE  et  al., 
Appellants.  (Supreme  Court,  Appellate  Divi- 
sion, First  Department.  April  23,  1U15.)  Ac- 
tion by  Irene  Percippe  against  Ellas  S.  Mauee 
and  others.  E.  P.  Mowton,  of  New  York  City, 
for  appellants.  L.  Lowenstein,  of  New  York 
City,  for  respondent. 

PER  CURIAM.    Judgment  and  order  affirm- 
ed, with  costs.     Order  filed. 
SCOTT,  J.,  dissente. 


PRBSCHMANN,  AppeUant,  v.  HAYES,  Re- 
spondent  (Supreme  Court,  Appellate  Divi- 
sion, First  Department  April  16,  1915.)  Ac- 
tion by  August  Preschmann  against  George  B. 
Hayes.  R.  L.  Turk,  of  New  York  City,  for  ap- 
pellant G.  B.  Hayes,  of  New  York  City,  for 
respondent.  No  opinion.  Order  affirmed,  with 
$10  costs  and  disbursements.    Order  filed. 


PIERCE  V.  MacFARLAND.  (Supreme 
Court,  Appellate  Term,  First  Department 
March  lb,  1915.)  Appeal  from  Alunicipal 
Court,  Borough  of  Manhattan,  Ninth  District 
Action  by  Henry  Havelock  Pierce  against  Rob- 
ert J.  MacFarland.  Judgment  for  defendant 
and  plaintiff  appeals.  Reversed.  Russell 
Lord  Tarbox,  of  New  York  City,  for  appellant. 
Herbert  McKennis,  of  New  York  City,  for  re- 
spondent 

PENDLETON,  J.  The  action  is  for  work, 
labor,  and  services  and  an  account  stated.  The 
answer  was  a  general  denial,  an  offer  to  pay 
$100,  and  a  payment  of  $100  after  action 
brought  Defendant  was  called  as  a  witness, 
and  admitted  an  agreement  to  pay  $100.  This 
was  not  only  evidence  entitling  plaintiff  to 
judgment  for  that  amount,  at  least,  but  also, 
perhaps,  some  evidence  of  authority  conferred 
by  him  to  give  the  original  order.  The  judg- 
ment for  defendant  should  be  reversed,  and  a 
new  trial  ordered;  costs  to  appellant  to  abide 
the  event 

GUY,  J.,  concurs.     SHEABN,  J.,  dissents. 

PINAFEATHER,  Respondent,  t.  MASSA- 
CHUSETTS ACCIDENT  CO.,  AppeUant 
(Supreme  Court,  Appellate  Division,  Fourth 
Department  March  17,  1915.)  Action  by 
Mary  Pinafeather  against  the  Massachusetts 
Accident  Company.  No  opinion.  Judgment 
affirmed,  with  costs. 


PLATT,  Respondent,  v.  J.  M.  GREIG  CO., 

Appellant  (Supreme  Court,  Appellate  Divi- 
sion, Fourth  Department  March  17,  1915.) 
Action  by  J.  Mills  Piatt  against  the  J.  M. 
Greig  Company.  No  opinion.  Motion  to  dis- 
miss appeal  granted,  unless  appellant  serve  briefs 
and  stipulate  to*  argue  the  appeal  on  March 
25th. 
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.  PORTER,  Respondent,  ▼.  PORTER,  Appel- 
lant. (Supreme  Court,  Appellate  Division, 
First  Department,  April  1,  1915.)  Action  by 
Josephine  F.  B.  Porter  against  David  B.  Porter. 
M,  B.  Clarke,  of  New  York  City,  for  appellant 
E.  J.  Welch,  of  New  York  City,  for  respondent. 
No  opinion.  Order  affirmed,  with  $10  costs 
and  disbursements.    Order  filed. 


POST  &  McCORD  V.  CITY  OF  NEW  YORK 
et  al.  (Supreme  Court,  Appellate  Division, 
First  I>epartment.  January  22,  1915.)  Ac- 
tion by  Post  &  McCord  against  the  City  of  New 
York  and  others.  D.  Cady  Herrick,  of  Albany, 
and  M.  W.  Norman,  of  New  York  City,  for  ap- 
pellants. M.  L.  Schallek,  of  New  York  City, 
tor  respondents. 

PER  CURIAM.  Judgment  (in  86  Misc.  Rep. 
300,  148  N.  Y.  Supp.  568)  affirmed,  with  costs. 
Order  filed. 

INGRAHAM,  P.*  J.,  and  HOTCHKISS,  J., 
dissent,  so  far  as  the  decision  sustains  the  as- 
signment made  to  the  Coal  &  Iron  National 
Bank,  upon  the  ground  that  that  assignment 
was  made  by  the  New  York  State  Construction 
Company   with   intent  to  create   a  preference. 


POWERS,  Appellant,  v.  LAWYERS'  TITLE 
INS.  &  TRUST  CO.,  Respondent.  (Supreme 
Court,  Appellate  Division,  Second  Department. 
March  5,  1915.)  Action  by  Addie  J.  Powers, 
as  executrix,  etc,  of  Thomas  H.  Mallon,  de- 
ceased, against  the  Lawyers*  Title  Insurance 
&  Trust  Company.  No  opinion.  Order  affirmed, 
with  $10  costs  and  disbursementa 


PRESBERGER,  Appellant,  v.  MECHANICS* 
BANK,  BROOKLYN,  Respondent.  (Supreme 
Court,  Appellate  Division,  First  Department. 
March  26,  1915.)  Action  by  Mendel  Presberger 
against  the  Mechanics'  Bank,  Brooklyn.  C.  J. 
Heermance,  of  New  York  City,  for  appellant 
H.  L.  Moses,  of  New  York  City,  for  respondent 
No  opinion.  Judgment  and  order  affirmed,  with 
costs.     Order  filed. 


PRESIMONE,  Respondent,  v.  SCOCCO,  Ap- 
pellant, et  al.  (Supreme  Court,  Appellate  TH- 
vision,  First  Department  April  16,  1915.) 
Action  by  Rosario  Presimone  against  Rocco 
Scocco,  impleaded  with  others.  B.  Patterson, 
of  New  York  City,  for  appellant.  J.  R.  Dam- 
ico,  of  New  York  City,  for  respondent  No 
opinion.  Order  affirmed,  with  $10  costs  and 
disbursements.    Order  filed. 

PRING,  Respondent,  v.  THORP,  Appellant 
(Supreme  Court,  Appellate  Division,  First  De- 
partment April  1,  1915.)  Action  by  PYeder- 
ick  Pring  against  Richard  C.  Thorp.  R.  W. 
Candler,  of  New  York  City,  for  appellant.  M. 
Kellogg,  of  New  York  City,  for  respondent 
No  opinion.  Order  reversed,  with  $10  costs 
and  disbursements,  and  motion  denied,  with 
$10  costs.  Order  filed.  See,  also,  152  N.  Y. 
Supp.  469. 


PROWSKI.  Respondent,  v.  ERIE  R.  CO., 
Appellant  (Supreme  Courts  Appellate  Divi- 
sion,   Fourth    Department      March    26,   1915.) 


Action  by  George  Prowski,  as  administrator, 
etc.,  against  the  Erie  Railroad  Company.  No 
opinion.  Judgment  and  order  affirmed,  with 
costs. 


In  re  PUBLIC  SERVICE  OOMMISSTOX 
OiEXINGTON  AVE.  ROUTE).  (Supreme 
Court,  Appellate  Division,  First  DepartmenL 
November  13,  1914.)  In  the  matter  of  tL« 
Public  Service  Commission.  No  opinion.  Appli- 
cation granted.  Settle  order  on  notice.  Mem- 
orandum per  curiam. 

In  re  PUBLIC  SERVICE  COMMISSION. 
(Supreme  Court  Appellate  Division,  Second  De- 
partment April  23,  1915.)  In  the  matter  .,f 
the  application  of  the  Public  Service  Commia- 
siou.  etc.,  relative  to  acquiring  certain  lots,  etc . 
at  the  foot  of  Montague  street,  in  the  borou^i. 
of  Brooklyn,  etc.,  wherein  the  New  York  DcA 
Company  appeals.  No  opinion.  'Order  (in  '^^ 
Misc.  Rep.  043,  152  N.  Y.  Supp.  368)  affirnei 
with  $10  costs  and  disbursements. 


PUMA,  Appellant,  v.  SOUTHERN  PAC 
CO.,  Respondent  (Supreme  Court,  Appell&t* 
Division,  First  Department  April  30,  1915' 
Action  by  Salvatore  Puma  against  the  South^re 
Pacific  Company.  R.  Maggio,  of  New  York 
City,  for  appellant  J.  A.  Haughwout,  of  Nfw 
York  City,  for  respondent  No  opinion.  Jucg- 
ment  affirmed,  with  costs.    Order  filed. 

PURCELL  V.  HICKEY  (three  caaes).  (Su- 
preme Court,  Appellate  Division,  First  DeTiart- 
ment  March  19,  1915.)  Action  by  John  F. 
Purcell,  as  administrator  against  oarbara  EI. 
Hickey,  as  administratrix.  No  opinion.  Mo- 
tions granted,  unless  appellant  complies  witl 
terms  stated  in  order.     Orders  filed. 


PYE,  Appellant,  v.  PYE,  Respondent  (Su 
preme  Court,  Appellate  Division,  Fourth  I^ 
partment  March  26,  1915.)  Action  by  Mar 
garet  A.  Pye  against  Frank  Pye.  No  opinitt 
Order  affirmed,  without  costs.  See,  also,  irc 
N.  Y.  Supp.  564.      ^^^ 

PYNCHON  V.  MBNDHAM.  B.  A.  POLAK 
REALTY  CO.  v.  BLUM.  INDIA  WHARF 
BREWING  CO.  V.  WASSBR.  (Supren:*. 
Court,  Appellate  Diyision,  First  Departmerr 
April  1,  1915.)  Actions  by  Mary  Pynch  ■ 
against  Louis  P.  Mendham,  by  the  EL  A.  Pol  ^ 
Realty  Company  against  Susan  E^  Blnm,  sr: 
by  the  India  Wharf  Brewing  Company  agai:i< 
David  Wasser.  No  opinion.-  Applications  de- 
nied, with  ^10  costs.    Orders  signed. 


QUINBY,  Respondent  v.  STALiIX>,  Apr*! 
lant.  (Supreme  Court,  Appellate  Division^  P.>- 
Department  May  7,  1915.)  Actioii  by  Hear 
C.  Quinby  against  Edmund  K.  Stallo.  N.  R.:ci 
wood,  of  New  York  Citar,  for  appellant.  G.  E 
Joseph,  of  New  York  CSty,  for  respondent  > 
opinion.  Judgment  and  order  affirmed,  wiu 
costs.    Order  filed. 
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IJINCEY  V.  BOYD.  (Supreme  Court,  Ap- 
Lt:e  IMvision,  E*irst  Departmeut.  March  19, 
>->  Action  by  Charles  B.  Quincey,  Jr., 
r&st  William  B.  Boyd.  No  opinion.  Motion 
kticdj  unless  appellant  complies  with  terms 
ed   in  order.     Order  filed. 


AJFTERY,  Appellant,  v.  CARTER  et  al., 
E>ondent8.  (Supreme  Court.  Appellate  Divi- 
L,  l«^r8t  Department.  Marco  12,  1915.)  Ac- 
L  by  Oeorge  A.  Raftery  against  John  B. 
t:er  and  others.  H.  M.  Hitchings,  of  New 
•k  City,  for  appellant  B.  ToUes,  of  New 
tVl  City,  for  respondents.  No  opinion.  Judg- 
nt  and  orders  affirmed*  with  costs.  Order 
li.  See,  also,  162  App.  Div.  17,  147  N.  Y. 
E>p.  271. 


t  AMBAUT  V.  TEVIS.  (Supreme  Court.  Ap- 
late  Division,  First  Department  April  16, 
L5.)  Action  by  Thomas  D.  Rambaut  against 
Llliam    S.  Tevis. 

.^ER  CURIAM.  Motion  granted,  on  plain- 
Ts  giving  stipulation  that  if,  on  appeal  to  the 
mrt  of  Appeals,  the  order  appealed  from  is 
irmed,  or  the  appeal  dismissed  or  withdrawn, 
fendant  shall  have  judgment  absolute  dismiss- 
?  the  complaint  See,  also,  164  App.  Div.  324, 
9  N.  Y.  Supp.  993. 


RAND,  Respondent,  v.  PUBLIC  BANK  OF 
EW  YORK  CITY,  Appellant  (Supreme 
ourt.  Appellate  Division,  First  Department 
:arch  26,  1915.)  Action  by  Jacob  H.  Rand 
jainst  the  Public  Bank  of  New  York  City.  H. 
.  Moses,  of  New  York  City,  for  appellant.  M. 
irieger,  of  New  York  City,  for  respondent 

PER  CURIAM.  Judgment  affirmed,  with 
ysts,  with  leave  to  defendant  to  amend  on  pay- 
lent  of  costs.    Order  filed. 

McLaughlin  and  SCOTT.  JJ.,  dissent. 
n  the  ground  that  the  complaint  states  no  cause 
f  action. 


RANDOLPH  V.  FIELD.  (Supreme  Court, 
Appellate  Division,  First  Department.  March 
.9,  1915.)  Action  by  Mary  Randolph  against 
^rmstead  W.  Field.  No  opinion.  Motion  grant- 
^d;  question  certified;  order  filed.  See,  also, 
L51  N.  Y.  Supp.  1141. 


RAPBLYE,  Appellant,  v.  COUPE  et  al.,  Re- 
spondents. (Supreme  Court,  Appellate  Division, 
Fourth  Department  March  17,  19150  Action 
by  George  0.  Rapelye  against  Leo  O.  Coupe  and 
another,  as  administrators,  etc.,  and  trustees  of 
First  Welsh  Congregational  Society  of  Deerfield. 

PER  CURIAM.  Judgment  affirmed,  with 
costs. 

LAMBERT,  J.,  dissents,  upon  the  grounds: 
(1)  That  there  is  no  proof  in  the  case  supporting 
or  tending  to  support  the  sixth,  seventh,  and 
eighth  findings  of  fact ;  (2)  that  the  conclusions 
of  law  numbered  consecutively  and  inclusive 
of  findings  first  to  eighth  are  without  warrant  of 


law  and  ineffectual  to  sustain  the  judgment  here 
in  review ;  (3)  that  the  judgment  is  contrary  to 
law. 

READ  V.  NEW  YORK  CENT.  &  H.  R.  R. 
CO.  (Supreme  Court,  Appellate  Division,  First 
Department.  March  19,  1915.)  Action  by  Sar- 
ah C.  L.  Read  against  the  New  York  Central  & 
Hudson  River  Railroad  Company.  No  opinion. 
Motion  granted.  Order  filed.  See,  also,  165 
App.  Div.  910,  150  N.  Y.  Supp.  1108. 


REDDY,  Respondent,  v.  SILVERMAN  et  al.. 
Appellants.  (Supreme  Court,  Appellate  Divi- 
sion, First  Department.  January  •  22,  1915.) 
Action  by  Patrick  Reddy  against  Milton  M.  Sil- 
verman and  others.  E.  l^larshall,  of  New  York 
City,  for  appellants.  J.  P.  Donellan,  of  New 
York  City,  for  respondent  No  opinion.  Judg- 
ment and  order  affirmed,  with  costs.  Order 
filed. 

RE  ID,  AppeUant,  v.  WUERFEL  et  al.,  Re- 
spondents. (Supreme  Court,  Appellate  Division, 
First  Department  March  12,  1915.)  Action 
by  James  P.  Reid,  as  administrator,  against 
Gustave  Wuerfel  and  another.  W.  E.  Murphy, 
of  New  York  City,  for  appellant.  J.  W.  Bry- 
ant, of  New  York  City,  for  respondents.  No 
opinion.  Appeal  dismissed,  with  $10  costs  and 
disbursements,  on  the  ground  that  the  order  is 
not  appealable.  Order  filed.  See,  also,  151  N. 
Y.  Supp.  1141. 


REILLY,  Respondent,  v.  BARRETT,  Appel- 
lant.  (Supreme  Court,  Appellate  Division,  Sec- 
ond Department  April  ljl915.)  Action  by 
William  F.  Reilly  against  William  M.  Barrett, 
as  president  of  the  Adams  Express  Company. 
No  opinion.  Judgment  and  order  unanimously 
affirmed,  with  costs.  See,  also,  151  N.  Y.  Supp. 
1141;  152  N.  Y.  Supp.  1139. 

REILLY,  Respondent,  v.  BARRETT.  Appel- 
lant. (Supreme  Court,  Appellate  Division,  Sec- 
ond Department  April  23,  1915.)  Action  by 
William  F.  Reilly  against  William  M.  Barrett, 
as  president,  etc.  No  opinion.  Motion  for  leave 
to  appeal  to  the  Court  of  Appeals  denied.  See, 
also,  152  N.  Y.  Supp.  1139. 

REISS,  Appellant,  v.  DAY,  Respondent  (Su- 
preme Court,  Appellate  Division,  Second  Depart- 
ment March  19,  1915.)  Action  by  Sigmund 
Reiss  against  Joseph  P.  Day.  No  opinion.  Or- 
der affirmed,  with  $10  costs  and  disbursements 


RENAUT  V.  CITY  OF  NEW  YORK  et  al. 

(Supreme  Court,  Appellate  Division,  First  De- 
partment April  30,  1915.)  Action  by  Aman- 
da Renaut  against  the  Citv  of  New  York,  im- 
pleaded with  others.  T.  Farley,  of  New  York 
City,  for  appellant.  No  opinion.  Order  affirm- 
ed.   Order  filed. 


RICE  et  aL  v.  MINER.  (Supreme  Court,  Ap- 
pellate Division,  First  Department  April  16, 
1915.)    Action  by  Sam  Rice  and  others  against 


Digitized  by  VjOOQ  iC 


1140 


152  NEW   YOBK  8UPPLBMBNT 


Edwin  D.  Miner.  No  opinion.  Motion  denied, 
with  110  costs.  Order  filed.  See,  also.  162 
N.  y.  Supp.  1140. 


RICE  et  aL  ▼.  MINER.  (Supreme  Court, 
Appellate  Division,  First  Department  April 
16,  1915.)  Action  by  Sam  Rice  and  others 
against  Kdwin  D.  Miner.  No  opinion.  Appli- 
cation denied,  with  $10  costs.  Order  signed. 
See,  also.  151  N.  Y.  Supp.  983;  152  N.  Y. 
Supp.  1139. 

RICH  et  al..  Respondents,  v.  HOWARD,  Ap- 
pellant. (Supreme  Court,  Appellate  Division, 
Second  Department  March  19,  1915.)  Action 
by  Solomon  Rich  and  another,  copartners,  eta. 
against  Thomas  Howard.  No  opinion.  Order  of 
the  County  Court  of  Kings  County  affirmed, 
with  $10  costs  and  disbursements. 


V.  NORTHERk  NECK  CONST?  CO.,  Appel- 
lant (Supreme  Court,  Appellate  Dlyision,  First 
Department    March  12,  1915.)    Action  by  uie 


RICHARDS,  Appellant,  v.  RICHARDS,  Re- 
spondent (Supreme  Court,  Appellate  Division, 
First  Department  March  19, 1915.)  Action  by 
Florence  Richards  against  George  Richards.  A. 
F.  Driscoll,  of  New  York  City,  for  appellant  A. 
B.  Smith,  of  New  York  City,  for  respondent 
No  opinion.  Order  affirmed.  Order  filed.  See, 
also,  87  Misc.  Rep.  134,  149  N.  Y.  Supp.  102a 


RICHMOND  ASSETS  COLLECTING  CO., 
Respondent,  v.  GATES,  Appellant,  et  aL  (Su- 
preme Court  Appellate  Division,  Second  De- 
partment March  19, 1915.)  Action  by  the  Rich- 
mond Assets  (Collecting  Company  against  Dellora 
R  Gates,  as  executrix,  etc.,  impleaded  with  oth- 
ers. 

PER  CURIAM.  We  think  that  the  appel- 
lant, defending  as  the  sole  executrix  of  the  will 
of  her  deceased  husband,  and  who  is  without 
knowledge  or  information  as  to  the  allegations  of 
the  complaint,  is  entitied  to  the  bill  of  particu- 
lars which  she  demanded.  The  order  is  reversed, 
with  $10  costs  and  disbursements,  and  the  mo- 
tion is  granted;  plaintiff  to  have  30  days  from 
the  entry  of  the  order  on  this  appeal  in  which  to 
serve  a  bill  of  particulars.  See,  also,  152  N.  Y. 
Supp.  1140.  

RICHMOND  ASSETS  COLLEC5TING  CO., 
Appellant,  v.  GATES,  Respondent,  et  aL  (Su- 
preme Court,  Appellate  Division,  Second  De- 
partment March  26,  1915.)  Action  by  the 
Richmond  Assets  Collecting  Company  against 
Dellora  R.  Gates,  as  executrix,  etc.,  impleaded 
with  others.  No  opinion.  Motion  for  stay  want- 
ed, without  costs.  See,  also,  152  N.  Y. 
Supp.  1140. 


Richmond.  Washington  &  Chesapeake  Bailwaj 
Company  against  the  Northern  Neck  Omstruc- 
tion  Company.  H,  S.  Hooker,  of  New  York 
City,  for  appellant  J.  B.  Doyle,  of  New  Yiirk 
City,  for  respondent  No  opinion.  Jadgment 
affirmed,  with  costs,  with  leave  to  defendant 
to  withdraw  demurrer  and  to  answer  on  pay- 
ment of  costs.    Order  filed. 

RIVIERA  REALTY  CO.,  AppeUant,  ▼.  IL- 
LINOIS  SURETY  CO.,  Respondent.  (Sa- 
preme  Ourt,  Appellate  Division,  f^rst  Depart- 
ment April  16,  1915.)  Action  by  the  Bivien 
Realty  Company  against  the  Illinois  SnRt; 
Company.  S.  Kohn,  of  New  York  City,  for  tp^ 
pellant  L.  L.  Kellogg,  of  New  York  City,  u-: 
respondent.  No  opinion.  Order  affirmed,  wit.: 
$10  costs  and  disbursements.  Order  filed.  St-, 
also,  165  App.  Div.  114,  150  N.  Y.  Supp.  61tx 

R.  J.  HORNER  6l  CO.,  Respondents,  v. 
LAWRENCE  et  al..  Appellants.  (Suprexe 
Court  Appellate  Division,  First  Department 
January  22.  1915.)  Action  by  R.  J.  Homer  & 
Co.  against  William  B.  Lawrence  and  others 
J.  J.  Curtin,  of  New  York  City,  for  appellaatsL 
R.  L.  Redfield,  of  New  York  City,  for  resptoid- 
ents.  No  opinion.  Judgment  (86  Hisc  Kep. 
95,  149  N.  Y.  Supp.  82)  affirmed,  with  c^sts. 
I  with  leave  to  defendants  to  amend  answer  on 
payment  of  costs.    Order  filed. 

In  re  ROBITSCHBR.    (Supreme  Court  Ap- 
pellate Division,  First  Department     April  SO. 
1915.)    In  the  matter  of  Frederick  Robitscher. 
deceased.     No  opinion.     Order  affirmed,   witb 
I  $10  costs  and  disburBementB.     Order  filed. 


ROCK  ISLAND  BUTTER  CO.,  Respondeot 
▼.  ROWLAND,  Appellant  (Supreme  C<.urt 
Appellate  Division,  First  Department.  AprL 
23,  1U15.)  Action  by  the  Rock  Island  Bouer 
Company  against  James  Rowland.  D.  M-^ 
Curdy,  of  New  York  City,  for  appellant.  F,  C. 
Pitcher,  of  New  York  City,  for  respondent.  » 
opinion.  Judgment  affirmed,  with  costs.  Ord^r 
filed.  See,  also,  163  App.  Div.  898,  138  N.  T. 
Supp.  1139;  157  App.  Div.  91d.  142  N.  Y. 
Supp.  1142. 


ROESSLE  et  al.  ▼.  HALSEY.  (Snpnca 
Court,  Appellate  Division,  ilrst  I>epartmeLt 
April  16,  1915.)  Action  by  Nelly  Tl  Bocssle 
and  others  against  Edwin  B.  Halsey.  N' 
opinion.  Motion  to  dismiss  appeal  grmntei 
with  $10  costs.     Order  filed. 


RICHMOND  ASSETS  COLLECTING  CO., 
AppeUant,  v.  GATES,  Respondent,  et  al.  (Su- 
preme Court,  Appellate  Division,  Second  De- 
partment April  23,  1915.)  Action  by  the 
Richmond  Assets  Collecting  Company  against 
Dellora  R.  Gates,  as  executrix,  etc.,  impleaded 
with  Charles  W.  Morse  and  others.  No  opinion. 
Order  affirmed,  with  $10  costs  and  disburse- 
mento.     See,  ahso,  152  N.  Y.  Supp.  1140. 


ROOT  V.  PULITZER  et  aL  (two  cases).  (Se- 
preme  Court,  Appellate  Division,  First  Depsit- 
ment.  April  16,  1915.)  Action  by  W.  Rus^.- 
Root  against  Walter  rulitzer  and  othera  >> 
opinion.  Motions  to  dismiss  appeal  grmntec, 
with  $10  costs,  unless  app^ant  complies  vitt 
terms  stated  in  order.  Order  filed.  Sea  slM  I 
151  N.  Y.  Supp.  1142. 
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ROVEIRB,  Respondent,  t.  HIMMEL  et  al., 
Lppellanta.  (Supreme  Court,  Appellate  Divi- 
iuu,  Second  Department.  March  5,  1915.) 
Lctiou  by  Lee  Revere  against  Max  Himmel 
nd  another.  No  opinion.  Application  denied, 
rith  $10  costs. 


RUTLAND    LEASING    CO.    v.    BROWN. 

Supreme  Court,  Appellate  Division,  First  De- 
nrtment.  March  19,  1915.)  Action  by  the 
tutland  Leasing  Company  against  William  W. 
trown.  No  opinion.  Application  denied,  with 
10  costs.     Order  signed. 

R.   &  L.   CO.,  Appellant,  v.  FRAZER,  Re- 

pendent  (Supreme  Court,  Appellate  Division, 
'irst  Department.  April  30,  1915.)  Action  by 
he  R.  Sc  L.  0)mpany  against  James  S.  Frazer. 
I.  A.  Rubino,  of  New  York  City,  for  appellant 
1.  II.  Evins,  of  New  York  City,  for  respondent 
PER  CURIAM.  Order  modified,  by  striking 
ut  the  word  "thereto"  after  the  words  "sup- 
lemental  answer,*'  and,  as  so  modified,  affirm- 
d,  with  $10  costs  and  disbursements  to  the  re- 
pondent     Settle  order  on  notice. 


SACKIN,  Respondent,  v.  GROSSMAN,  Ap- 
ellant.  (Supreme  0)nrt,  Appellate  Division, 
lecond  Department.  •  March  19,  1916.)  Pro- 
Qcdings  supplementary  to  execution  by  Bonet 
ackin  against  Philip  Grossman.  No  opinion. 
>rder  of  the  County  Court  of  Kings  County 
eversed,  with  $10  costs  and  disbursements,  on 
bo  ground  that  the  order  should  have  been 
lude  by  the  Ck>unty  Judge,  and  not  by  the 
Jounty  Court    Code  Civ.  Proc  §  2457. 


In  re  ST.  PAUL'S  PLACE  AND  WASH- 
NCnX)N  AVE.  (Supreme  Court,  Appellate 
division,  First  Department  April  1,  1915.) 
n  the  matter  of  St.  Paul's  Place  and  Washing- 
>n  Avenue.  No  opinion.  Referee's  report  con- 
rmed;  balance  due  to  infants  to  be  paid  to 
leir  general  guardian,  when  such  guardian  is 
uly  appointed  and  has  given  the  security  re- 
iiired  by  law.     Settle  order  on  notice. 


SALOMON  V.  COHEN.  (Supreme  Court, 
ppellate  Division,  First  Department.  March 
9,  1915.)  Action  by  Walter  J.  Salomon 
gainst  Frances  A.  H.  Cohen.  No  opinion.  Ap- 
Lication  denied,  with  $10  costs.    Order  signed. 


SAMUELS.  Respondent,  v.  SAMUELS,  Ap- 
ellant.  (Supreme  Court,  Appellate  Division, 
econd  Department  March  19,  1915.)  Action 
y  George  Samuels  against  Mae  F.  Samuels. 
fo .  opinion.  Motion  for  stay  granted,  on  condi- 
on  that  defendant  perfect  her  appeal,  place 
le  case  on  the  April  calendar,  and  be  ready 
>r  argument  when  reached ;  otherwise,  motion 
3nied,     See,  also,  152  N.  Y.  Supp.  1141. 


SAMUELS,  Respondent,  t.  SAMUELS,  Ap- 
ellant  (Supreme  Court,  Appellate  Division, 
econd  Department.  April  v,  1915.)  Action 
Y   George  Samuels  against  May  F.  Samnela. 


No  opinion.  Order  affirmed,  by  deftmlt,  with 
$10  costs  and  disbursements.  See.  also.  152 
N.  Y.  Supp.  1141. 

SAMUELS,  Respondent,  v.  SOUTHERN 
PAC.  CO..  Appellant  (Supreme  Court.  Appel- 
late Division,  Second  Department.  April  9, 
1915.)  Action  by  Henry  Samuels  against  the 
Southern  Pacific  Company.  No  opinion.  Order 
reversed  on  argument,  with  $10  costs  and  dis- 
bursements, and  motion  denied,  with  $10  costs. 

SANTI  AMOROSO  FRUIT  CO.,  Respon- 
dent, V.  CARNEGIE  TRUST  CO.,  Appellant 
(Supreme  Court,  Appellate  Division,  First  De- 

§artment  April  16,  1915.)  Action  by  the 
anti  Amoroso  Fruit  Company  against  the  Car- 
negie Trust  Company.  W.  Ward,  of  New  York 
City,  for  appellant.  R,  Malone,  of  New  York 
City,  for  respondent  No  opinion.  Order  re- 
versed, with  $10  costs  and  disbursements,  and 
motion   granted,   with  $10  costs.     Order  filed. 


SCHAFBR  V.  MAX  HELD,  Inc.  (Supreme 
Court,  Appellate  Division,  First  Department 
April  30,  1915.)  Action  by  Celia  Schafer 
against  Max  Heldj  Incorporated.  No  opinion. 
Motion  denied,  with  $10  costs.  Order  filed. 
See,  also,  152  N.  Y.  Supp.  1141. 


SCHAFER.  Respondent,  v.  MAX  HELD, 
Inc.,  Appellant  (two  cases).  (Supreme  Court, 
Appellate  Division,  First  Department  April 
30,  1915.)  Action  by  Celia  Schafer  against 
Max  Held,  Incorporated.  W.  S.  Bennet,  of 
New  York  City,  for  appellant.  A.  A.  Silber- 
berg,  of  New  York  City,  for  respondent  No 
opinion.  Orders  affirmed,  with  $10  costs  anJ 
disbursements.  Orders  nled.  See,  also,  152 
N.  Y.  Supp.  1141.   

SCHIilBP,  Respondent,  v.  PERKINS,  Ap- 
pellant. (Supreme  Court  Appellate  Division, 
First  Department     March  12,  1915.)     Action 


by  Louis  C.  Schliep  against  Randolph  Perkins. 
G.  Roberts,  of  New  xork  City,  for  appellant. 
W.  G.  Ridgway,  of  New  York  City,  for  respond- 


ent   No  opinion.    Judgment  and  order  affirmed, 
with  costs.    Order  filed. 


SOHMITZ,  AppeUant,  t.  WEITKUS,  Re- 
spondent (Supreme  Court,  Appellate  Division, 
Second  Department  Mardi  26,  1915.)  Action 
by  Katharina  Schmitz  against  George  Weitkus. 

PER  CURIAM.     Order  affirmed,  with  oosto. 

JENKS,  P.  J.,  taking  no  part 


SCHNEIDER,  Respondent  ▼.  PARLEY, 
State  Excise  Com'r,  Appellant  (Supreme 
Court,  Appellate  Division,  Second  Department 
April  9,  1915.)  Action  by  Morris  Schneider 
against  William  W.  Farley,  as  State  Commis- 
sioner of  Excise,  etc  No  opinion.  Motion 
granted,  without  costs.  See,  alao,  151  N.  Y. 
upp.  114a 
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SCHNIBBE  ▼.  HAUOK  MFQ.  GO.  (Su- 
preme Court,  Appellate  Division,  Second  De- 
partment April  23,  1915.)  Action  by  Rich- 
ard Schnibbe  against  the  Hauck  Manufacturing 
Company;  wherein  Oscar  A.  Lewis,  aa  trus- 
tee in  bankruptcy,  etc.,  appeals. 

PER  CURIAM.  It  is  decided :  (1)  That  the 
reply  did  not  deny  that  plaintiff  knew  the  stock 
was  transferred  to  plaintiff  by  Gutkes  while 
insolvent  and  in  fraud  of  his  creditors,  without 
consideration,  and  that  the  first  counterclaim 
was  admitted,  and  that  defendant  could  move 
to  dismiss  the  complaint  at  the  commencement 
of  the  trial;  (2)  that,  if  the  reply  was  defective 
as  to  the  second  counterclaim,  it  should  have 
been  attacked  before  the  trial ;  (3)  that  it  doea 
not  appear  that  plaintiff  had  actual  knowledge 
that  the  tax  had  not  been  paid^  and  that  such 
knowledge  is  not  imputed  to  him.  Hence  the 
reply  to  that  counterclaim  was  suHioient.  Judg- 
ment reversed,  and  new  trial  granted:  costs  to 
abide  the  final  award  of  costs. 


SCHOFIET/D  V.  WOLPER  et  al.  (Supreme 
Court,  Appellate  Division.  Second  Department 
March  19,  1915.)  Action  by  William  N.  Scho- 
field,  as  trustee,  etc.,  against  Rebecca  Wolper 
and  others.  No  opinion.  Motion  denied,  with 
$10  costs. 


SOHONEBERGER,  Respondent,  ▼.  FEY, 
Appellant.  (Supreme  Court,  Appellate  Divi- 
sion, Second  Department.  April  16,  1915.) 
Action  by  Charlotte  Schoneberger,  individually 
and  as  executrix,  etc.,  against  James  Fey. 
No  opinion.  Judgment  affirmed  by  default, 
with  costs.     See,  also,  152  N.  Y.   Supp.  1142. 


SCHONEBERGER,  Respondent,  v.  FEY, 
Appellant.  (Supreme  Court,  Appellate  Divi- 
sion, Second  Department  April  23,  1915.) 
Action  by  Charlotte  Schoneberger,  individually 
and  as  executrix,  etc.,  against  James  Fey.  No 
opinion.  Motion  granted,  upon  condition  that 
appellant  pay  $10  costs  of  this  motion,  perfect 
his  appeal,  place  the  case  on  the  May  calendar, 
and  be  ready  for  argument  when  reached;  oth- 
erwise, motion  denied,  with  $10  costs.  See,  al- 
so, 152  N.  Y.  Supp.  1142. 

SCHUMACHER  et  al..  Respondents,  v. 
BROOKLYN  HEIGHTS  R.  CO.,  Appellant 
(Appeal  No.  1.)  (Supreme  Court,  Appellate 
Division,  Second  Department.  March  19,  1915.) 
Action  by  Franceska  Schumacher  and  another 
against  the  Brooklyn  Heights  Railroad  Com- 
pany. No  opinion.  Order  affirmed,  with  $10 
costs  and  disbursement,  on  authority  of  Hav- 
holm  V.  Whale  Oeek  Iron  Works,  159  App. 
Div.  578.  144  N.  Y.  Supp.  833.  See,  also,  151 
N.  Y.  Supp.  1143 ;   152  N.  Y.  Supp.  1142. 


RCJHUMACJHER  et  al..  Respondents,  v. 
BROOKLYN  HEIGHTS  R.  CO.,  Appellant 
(No.  2.)  (Supreme  Court,  Appellate  Division, 
Second  Department  March  19,  1915.)  Ac- 
tion by  Franceska  Schumacher  and  another 
against  the  Brooklyn  Heights  Railroad  Oom- 


pany.  No  opinion.  Order  aflinned.  with  $1(> 
costs  and  disbursementB.  See,  alscv  152  X.  T. 
Supp.  1142. 


SCIABALLA  ▼.  ILLINOIS  SURETY  O'. 
(Supreme  ()ourt  Appellate  Divison,  First  L>e- 
partment  April  30,  1915.)  Action  by  Giusep.i'r 
Sciaballa,  suing,  etc.,  against  the  lUinois  Sar>.- 
ty  Company.  No  opinion.  Motion  grastri: 
Questions  to  be  settled  on  settlement  of  op>'. 
Settle  order  on  notice.  See,  also,  152  >'.  1. 
Supp.  760. 


In  re  SCOFIELD'S  ESTATE.  (Suprea^ 
Court,  Appellate  Division,  Second  Departnio'- 
April  9,  1915.)  In  the  matter  of  the  apjU.;: 
tion  for  letters  of  administration  on  the  estate 
of  Charles  W.  Scoficld,  deceased.  No  opicius. 
Decree  of  the  Surrogate's  Court  of  Kin^s  Cva^- 
ty  affirmed,  with  costs. 

SELMO,  Respondent  v,  SEn:^MO.  Appellarr. 
(Supreme  Court,  Appellate  Di%'ision,  First  IV 
partment.  April  16,  1915.)  Action  by  Er' 
Selmo  against  John  Selmo.  H.  Turchin.  ••i 
New  York  Oty,  for  appellant  G.  McAdam,  •-* 
New  York  City,  for  respondent  Xo  >Ti^:r^ 
Order  affirmed,  with  $10  coats  and  disbDr>^ 
ments.     Order  filed. 

SEVIERE,  Respondent,  v.  CITY  OF  NKW 
YORK,  Appellant  (Supreme  Court  Appfi.r- 
Division,  Sec<md  Department  March  19.  11^1  •"• 
Action  by  Eliza  Seviere,  as  administratrix,  et .. 
of  Leonardo  Seviere,  deceased,  against  the  C.:^ 
of  New  York.  No  opinion.  Order  modified,  1} 
imposing  as  a  condition  for  the  service  of  ti- 
amended  complaint  the  payment  of  $30  cc^:^ 
within  20  days,  and,  as  so  modified,  affirTD»>i 
without  costs  of  this  appeaL 

SHANNON,  Respondent  ▼.  HORTOX,  A?- 

gellant  (Supreme  Court,  Appellate  Diris^ica 
econd  Department  March  12,  1915.)  Aotirn 
by  William  H.  Shannon,  Jr.,  against  £up>-< 
Ilorton.  No  opinion.  Motion  denied,  with  ^h* 
costs. 


SHEEDY  V.  FOSTER  et  al  (Soprei* 
Court,  Appellate  Division,  Second  Departmen:. 
March  5.  1015.)  Action  by  Thomas  F.  Sheedj. 
against  William  George  Foster  and  another. 

PER  OURIAM.  Judgment  modified,  by  strik- 
ing therefrom  the  provision  that  out  of  the  pro- 
ceeds of  sale  of  the  mort^ged  premisses  th^rt 
shall  be  paid  any  lien  or  hens  upon  said  preiL- 
ises  so  sold,  at  the  time  of  said  sale,  for  taxes 
assessments,  and  water  rates,  and  by  affirmatir*- 
ly  providing  that  the  said  premises  should  S- 
sold  subject  to  the  lien  of  said  taxes,  assess- 
ments, and  water  rates,  and,  as  so  modified,  xi^ 
said  judgment  is  affirmed,  without  costs.  Ti^ 
eighth  finding  of  fact  and  the  fourth  coodu 
sion  of  law  are  modified  accordingly.  Settle  or- 
der before  Mr.  Justice  Burr.  See,  also,  150  ^ 
Y.  Supp.  1112;   152  N.  %.  Snpp.  1143. 
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SITEE3I)Y  V.  FOSTER  et  al.  (Supreme 
jurt,  -A^ppellate  Division,  Second  Department. 
arch  1.9,  1915.)  Action  by  Thomas  F.  Sheedy 
;ainst  Tvilliam  George  Foster  and  anotlier. 
1*KR  CURIAM.  Motion  for  stay  in  the  fore- 
osure  action  (152  N.  Y.  Supp.  1142)  granted, 
1  condition  that  appellant,  Maria  Foster,  with- 
i  lO  days  after  entry  of  judgment  of  affirmance 
8'  this  court,  perfect  her  appeal  to  the  Court 
:  Appeals,  and  file  and  serve  an  undertaking  in 
le  said  action  in  the  sum  of  $6,000,  conditlon- 
i  to  pay  any  deficiency  which  may  result  up- 
Q  the  sale  of  the  mortgaged  premises  under  any 
idgirient  of  foreclosure  which  has  been  or  which 
ereafter  may  be  entered  in  said  action,  the 
ureties  upon  which  undertaking  shall  justify 
pon  notice;  otherwise,  motion  denied,  with  $10 
osts.  ^^^____ 

STTERRY,  Appellant,  v.  PROAL,  Respondent . 
Supreme  Court,  Appellate  Division,  First  De- 
partment. January  22,  1915.)  Action  by  Iiouis 
^herrv  against  Arthur  B.  ProaL  F.  Bien,  of 
•"^ew  Xork  City,  for  appellant  M.  W.  Little- 
on,  of  New  York  City,  for  respondent  No 
>i)inion.  Judgment  and  order  affirmed,  with 
*usts.  Order  filed.  See.  also,  143  App.  Div. 
)28.    128  N.  Y.   Supp.  1146. 

SHERWOOD  V.  SARGOLD  REAI/TY  CO. 
(Supreme  Court,  Appellate  Division,  First  De- 
partment March  2(5,  1915.)  Action  by  Kdith 
SUor-wood  against  the  Sargold  Realty  Company. 
No  Opinion.  Application  denied,  with  $l0 
costs.     Order  signed. 

SHIELDS  ▼.  BTRD.  (Supreme  Court,  Ap- 
pellant Division.  First  Department  March  19, 
1015.)  Action  by  Thomas  A.  Shields  against 
Anne  H.  Byrd.  No  opinion.  Application 
granted.     Order  signed. 

SILBERMAN,  Apnellant,  v.  SCHER,  Re- 
spondent (Supreme  tJourt  Appellate  Division, 
Second  Department  April  2d,  1915.)  Action 
by  Ida  Silberman  against  Liouis  Schcr.  No 
opinion.  BHnal  judgment  modified,  by  deducting 
therefrom  $2,000  included  therein  as  the  value 
of  the  good  will  of  the  business,  and  also  $1,- 
399.58  unpaid  balance  on  account  of  material 
furnished  on  plaintiff's  account  from  the  whole- 
sale store  of  Jacob  Silberman,  making  a  total 
reduction  of  $3,390.58,  and,  as  so  modified,  it 
and  the  interlocutory  judgment  appealed  from 
are  severally  affirmed,  without  costs  to  either 
party  in  this  court  See,  also,  157  App.  Div. 
895,  142  N.  Y.  Supp.  1144. 

In  re  SIMMONS  et  al.  (Supreme  Court,  Ap- 
pellate Division,  Second  Department.  March  5, 
1915.)  In  the  matter  of  the  application  and 
petition  of  J.  Edward  Simmons  and  others,  etc. 
Hill  View  Reservoir,  section  No.  1,  plots  A  and 
B.  No  opinion.  Motion  for  leave  to  appeal 
to  the  Court  of  Appeals  denied. 

SIMPSON,  Respondent,  v.  HULETT,  Appel- 
lant (Supreme  Court,  Appellate  Division, 
Third  Department     May  5,  191^     Action  by 


Clara  D.  Simpson  against  Casper  L.  Hulett. 
No  opinion.  Order  affirmed,  with  $10  costs 
and  disbursements. 


SIMPSON,  Appellant,  v.  KUMPF,  Respond- 
ent. (Supreme  Court,  Appellate  Division,  First 
Department  March  12,  1915.)  Action  by 
George  W.  Simpson,  as  receiver,  against  George 
L.  Kumpf.  L.  E.  Brown,  of  New  York  City,  for 
appellant.  J.  Zelenko,  of  New  York  City,  for 
respondent  No  opinion.  Judgment  affirmed, 
with  cost&    Order  filed. 


SIMPSON  et  aL,  Respondents,  v.  STALLO, 
Appellant.  (Supreme  Court,  Appellate  Division, 
First  Department.  January  22,  1915.)  Action 
by  John  W.  Simpson  and  others  against  Ed- 
mund K.  Stallo.  N.  Rockwood,  of  New  York 
City,  for  appellant  G,  Sumner,  of  New  York 
City,  for  respondents.  No  opinion.  Judgment 
and  order  affirmed,  with  costs.  Order  filed. 
See,  also,  164  App.  Div.  935,  149  N.  Y.  Supp. 

nil. 


SIMPSON,  Respondent,  t.  WHITMAN,  Ap- 
pellant. (Supreme  Court,  Appellate  Division, 
Second  Department  March  12,  1915.)  Action 
by  Edward  W.  Simpson  against  James  S.  Whit- 
man. 

PER  CURIAM.  Judgment  and  order  revers- 
ed, and  new  trial  granted,  costs  to  abide  the 
event,  on  authority  of  Simpson  v.  Whitman, 
147  App.  Div.  642,  132  N.  Y.  Supp.  801. 

STAPLETON,   J.,  dissents. 

SKEELE  COAL  CO.  v.  BAKER.  (Supreme 
Court,  Appellate  Division,  First  Department. 
March  19,  1915.)  Action  by  the  Skeele  Coal 
Company  against  Charles  T.  Baker.  No  opin- 
ion. Motion  denied,  with  $10  costs.  Order 
filed.     See,  also,  152  N.  Y.  Supp.  1143. 


SKEELE  COAL  CO.  v.  BAKER.  (No. 
7097.)  (Supreme  Court,  Appellate  Division, 
First  Department.  April  1,  1915.)  Appeal" 
from  Special  Term,  New  York  County.  Action 
by  the  Skeele  Coal  Company  against  Charles 
T.  Baker.  From  an  order  denying  a  motion  to 
vacate  an  order  of  arrest,  defendant  appeals. 
Affirmed.  See,  also,  152  N.  Y.  Supp.  325 ;  152 
N.  Y.  Supp.  1143,  William  J.  Dawley,  of  New 
York  City,  for  appellant  WiUiam  L.  Bowman, 
of  New  York  City,  for  respondent 

PER  CURIAM.  Order  affirmed,  with  $10 
costs  and  disbursements. 

HOTCHKISS,  J.  I  dissent  The  contract 
with  the  government  was  with-  defendant,  and 
neither  the  contract  nor  any  interest  therein 
was  assignable,  nor  could  any  lien  be  imposed 
thereon  by  any  agreement  between  the  parties. 
Nat.  Bank  of  Commerce  v.  Downie,  218  U.  S. 
345,  31  Sup.  Ct  89,  54  L.  Ed.  1065,  20  Ann. 
Cas.  1116;  Nutt  v.  Knut,  200  U.  S.  12,  26  Sup. 
Ct.  216,  50  L.  Ed.  348.  The  warrants,  when 
received  by  defendant,  must  necessarily  have 
been  received  in  his  own  right  and  as  his  prop- 
erty.   The  agreement  to  deliver  the  government 
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warrants  to  plaintiff  was  no  more  than  an 
executory  promiaet  the  breach  of  which  was 
not  a  fraud. 


SMITH  V.  BERRY.  (Supreme  Court,  Appel- 
late Division,  JBlrst  Department.  March  19, 
1915.)  Action  by  John  T.  Smith  against  Har- 
old R.  Berry.  No  opinion.  Application  denied, 
with  $10  costs.    Order  signed. 


SMITH,  Respondent,  v.  BURGER,  Appel- 
lant. (Supreme  Court,  Appellate  Division, 
Third  Department.  March  18,  1915.)  Action 
by  Mary  Smith  against  Richard  E.  Burger. 
No  opinion.  Motion  denied.  See,  also,  151  N. 
Y.  Supp.  1145. 

B.     ■  -    sai 

SMITH,  Respondent,  v.  HAM,  Appellant. 
(Supreme  Court,  Appellate  Division,  Third  De- 
partment. May  7,  1915.)  Action  by  George 
D.  Smith  against  Albert  W.  Ham. 

PER  CURIAM.  Motion  denied.  See,  also, 
151  N.  Y.   Supp.  998, 

HOWARD,  J.,  dissents. 

SOTHMAN  et  aX.  v.  STANDARD  GAS 
POWER  CORP.  et  al.  (Sunreme  Court,  Appel- 
late Division,  First  Department,  April  16, 
1915.)  Action  by  Peter  W,  Sothman  and  others 
against  the  Standard  Gas  Power  Corporation 
and  others.  M.  L.  Heidenheimer,  of  New  York 
City,  for  appellants.  J.  W.  Welsh,  of  New 
York  City,  for  respondents.  No  opinion.  Or- 
der reversed,  with  $10  costs  and  disbursements, 
and  motion  aenied,  with  $10  costs.    Order  filed. 


SOTHMAN  et  al.,  Appellants,  v.  WARD,  Re- 
spondent. (Supreme  Court,  Appellate  Division, 
First  Department.  April  16,  1915.)  Action  by 
Peter  W.  Sothman  and  others  against  Henry 
M.  Ward.  No  opinion.  Order  reversed,  with 
$10  costs  and  disbursements,  and  motion  de- 
nied, with  $10  costs.    Order  filed. 


SOUND  TRANSP.  CO.,  Respondent,  v.  DBIy- 
AWARE,  L.  &  W.  R.  CO.,  Appellant,  et  al. 
(Supreme  Court,  Appellate  Division,  First  De- 
partment April  30,  1915.)  Action  by  the 
Sound  Transportation  Company  against  the 
Delaware,  Lackawanna  &  Western  Railroad 
Company,  impleaded  with  others.  A.  J.  Mc- 
Mahon,  of  New  York  (Xty,  for  appellant  B. 
G.  Paskus,  of  New  York  City,  for  respondent 
No  opinion.  Order  reversed,  with  $10  costs 
and  disbursements,  and  motion  granted,  with 
$10  costs.     Order  filed. 


In  re  SPBLLMAN.  (Supreme  Court,  Appel- 
late Division,  Second  Department.  March  19, 
1915.)  In  the  matter  of  the  application  of 
John  D.  Spellman  for  admission  to  the  bar.  No 
opinion.    Application  granted. 


SPBRO,  Respondent.  ▼.  GRACE,  Appellant 
(Supreme  Court,  Appellate  Division,  First  De- 
partment.   March  19,  1915.)     Action  by  Philip 


Spero,  as  trustee,  against  John  Grace.  EL  A. 
Darr,  of  New  York  City,  for  appellant  A.  D. 
Fisher,  of  New  York  City,  for  respondent  No 
opinion.  Order  affirmed,  with  $10  costs  ai.d 
disbursements.     Order  filed. 


STAFFORD,  Respondent,  ▼.  STAFFORD, 
Appellant.  (Supreme  Court,  Appellate  Divi- 
sion, Fourth  Department  March  10,  1915.t 
Action  by  Augusta  C.  Stafford  against  Frai.i 
B.  Stafford.  No  opinion.  Motion  for  leave  i> 
appeal  (in  165  App.  Div.  27,  150  N.  Y.  Supp. 
212)  to  Court  of  Appeals  denied,  without  cti£t& 

STANDARD  MAIL  ORDER  CO.,  Respond- 
ent, v.  KAUFMAN  et  al.,  Appellants.  (Su- 
preme Court,  Appellate  Division,  First  Depart- 
ment. March  19,  1915.)  Action  by  the  istan- 
dard  Mail  Order  Company  against  Harry  Kauf- 
man and  others.  E.  J.  Myers,  of  New  York 
City,  for  appellants.  C3.  B.  Brophy,  of  New 
York  City,  for  respondent  No  opinion.  Car- 
der affirmed,  with  $10  costs  and  disbursement «. 
Order  filed.  See,  also,  164  App.  Div.  936,  14d 
N.  Y.  Supp.  1113.   

STBM,  Respondent,  ▼.  WETMORB,  Apr*l- 
lant,  et  al.  (Supreme  Court  Appellate  Divi- 
sion, First  Department  April  16,  1915.)  Ac- 
tion by  Allen  EL.  Stem,  individually.  et'\, 
against  Charles  D.  Wetmore,  impleaded  wit . 
others.  G.  H.  Gray,  of  New  York  City,  for  ap- 
pellant H.  Swain,  of  New  York  City,  for  re- 
spondent No  opinion.  Order  affirmed,  wiu 
$10  costs  and  disbursements.     Order  filed. 


In  re  STEVENS.  (Supreme  Court.  Appel- 
late Division,  Second  Department  April  VI 
1915.)  In  the  matter  of  Uie  applicatiim  ^.>f 
Robert  Henry  Stevens  for  a  peremptory  wr".: 
of  mandamus  against  Charles  J.  McConn.^k. 
as  President  of  the  Borough  of  Richmond. 

PER  CURIAM.  Order  affirmed,  with  llC- 
costs  and  disbursements. 

BURR>  J.,  not  voting. 


STEWiVRT,  Respondent,  ▼.  EOOPSE  BI- 
OYCLiB  CO.  et  al.^  AppeUants.  (Suprerie 
Court,  Appellate  Division,  Third  DepartmecL 
March  18,  1915.)  Action  by  Gardiner  Stewart 
against  the  Eclipse  Bicycle  Company  and  otii- 
ers.  No  opinion.  Motion  for  leave  to  apr*^ 
(in  151  N.  Y.  Supp.  1146)  to  the  Coart  of  Ap- 
peals deniedj  on  the  ground  that  it  is  ur^J 
that  by  the  judgment  the  receiver  takes  title  t . 
some  assets  that  were  not  transferred  from  tbe 
£iclipae  Bicycle  Company  to  the  Kcllpse  Mns* 
ufacturing  Company.  It  does  not  appear  wiii 
those  assets  were,  or  that  they  had  any  rai-^e 
over  the  incumbrances  then  upon  them.  TLe 
question,  therefore,  does  not  eeeoa  to  be  im- 
portant   

STILES,  Respondent,  v.  0*SHEA,  Appel- 
lant (Supreme  Court  Apellate  Division,  S-?c- 
ond  Department  April  9,  1915.)  Action  by 
James  E.  Stiles  against  George  H.  0*Shes.  No 
opinion.  Judgment  and  order  "*>•"» '■^imwly  af- 
firmed, with  coats. 
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STRAND  HOTEDEi  00.  ▼.  MARKEL  et  al. 
No.  7002.)  (Supreme  Court,  Appellate  Dlvi- 
ion.  First  Department  March  19,  19150  Ap- 
peal from  Special  Term,  New  York  County. 
Lotion  by  the  Strand  Hotel  Company  against 
jouk  Markel  and  another.  From  an  order 
ranting  temporary  injunction,  defendants  ap- 
•eal.  Modified  and  affirmed.  A.  S.  Weltfisch, 
f  New  York  City,  for  appellants.  H.  A.  Ro- 
enberg,  of  New  York  City,  for  respondent 

PER  CURIAM.  The  order  appealed  from 
hould  be  modified,  so  as  to  restrain  the  de- 
eudants  from  the  use  of  the  words  ** Strand 
lotel"  or  "Hotel  Strand,"  without  the  use  of 
ther  qualifying  words  which  would  clearly 
istinguish  between  the  two  hotels.  As  so  mod- 
fied,  the  order  is  affirmed,  without  costs. 

SULIilVAN,  Respondent,  v.  ALVINO  et  al.. 
Lppellants.  (Supreme  Court,  Appellate  Divi- 
ion,  I'irst  Department  March  12.  1915.) 
Action  by  Hannah  Sullivan  against  Pietro  Al- 
ino  and  another.  A.  S.  Fraser,  of  New  York 
^ity,  for  appellants.  O.  A.  Samuels,  of  New 
Lork  City,  for  respondent  No  opinion.  Judg- 
aent  affirmed,  with  costs.     Order  filed. 


SULLIVAN  ▼.  ROSSON  et  al.  (Supreme 
'ourt,  Appellate  Division,  First  Department. 
Lpril  1,  1915.)  Action  by  Hannah  Sullivan 
gainst  Thomas  Rosson  and  others.  No  opin- 
5n.  Motion  granted.  Question  certified.  Or- 
er  filed.     See,  also,  151  N.  Y.  Supp.  1146. 


SUMMO,  Respondent,  y.  SNARE  &  TRIEST 
JO.  et  al.,  Appellants.  (Supreme  Court  Ap- 
ellate Division,  Second  Department  April  9, 
915.)  Action  by  Vitacroscenza  Summo,  as  ad- 
linistratrix,  etc.,  against  the  Snare  &  Triest 
'ompany  and  another.  No  opinion.  Motion 
enied.     See,  also,  152  N.  Y.  Supp.  29. 


SUSS,  Respondent,  v.  FARLEY,  State  Ex- 
ise  Com'r,  Appellant  (Supreme  Court,  Ap- 
ellate Division,  Second  Department.  April  9, 
915.)  Action  by  Hyman  Suss  against  William 
ST.  Farley,  as  State  Commissioner  of  Excise. 
To  opinion.  Motion  granted,  without  costs. 
lee,  also,  151  N.  Y.  Supp.  1146. 

SUSSMAN  V.  HBRSHPIELD.  (Supreme 
Jourt,  Appellate  Division,  First  Department 
Lpril  1,  1915.)  Action  by  Matilda  Sussman 
gainst  Aaron  Hersh field.  No  opinion.  Mo- 
ion  for  stay  granted.  Settle  order  on  notice, 
lee,  also,  152  N.  Y.  Supp.  1145. 

SUSSMAN,  Appellant,  v.  HBRSHFIBLD, 
tespondent.  (Supreme  Court  Appellate  Divi- 
ion.  First  Department  April  l6,  1915.)  Ac- 
Lon  by  Matilda  Sussman  against  Aaron  Hersh- 
eld.  C.  S.  Bostwick,  of  New  York  City,  for 
ppellant.  H.  Silverman,  of  New  York  City, 
or  respondent  No  opinion.  Order  affirmed, 
r-ith  $10  costs  and  disbursements.  Order  filed, 
lee,  also,  152  N.  Y.  Supp.  1145. 

TABLEPORTER,  Respondent,  ▼.  SCHE- 
:ECTADY  RY.  CO.,  Appellant  (Supreme 
k)urt.   Appellate   Division,    First  Department 


April  SO,  1916.)  Action  by  Morris  Tableporter 
against  the  Schenectady  Railway  Company.  D. 
J.  Wagaer,  of  New  York  City,  for  appellant 
I.  M.  Wormser^  of  New  York  City,  for  respond- 
ent No  opinion.  Order  affirmed,  with  $10 
costs  and  disbursements.    Order  filed. 


TEDESCO,  Respondent,  v.  CARISELLO  et 
al..  Appellants.  (Supreme  Court,  Appellate  Di- 
vision, Second  Department  March  5,  1915.) 
Action  by  Michael  Tedesco  against  Maria  Cari- 
sello  and  another.  No  t)pinion.  Motion  to  dis- 
miss appeal  denied,  on  condition  that  appel- 
lants perfect  the  appeal,  place  the  case  on  the 
April  calendar,  and  be  ready  for  argument 
when  reached ;  otherwise,  motion  granted,  with 
$10  costs.    See,  also,  152  N.  Y.  Supp.  1145. 

TEDESCO,  Respondent,  v.  CARUSELLE  et 
al..  Appellants.  (Supreme  Court  Appellate  Di- 
vision, Second  Department.  April  9,  1915.) 
Action  by  Michael  Tedesco  against  Maria  Caru- 
selle  and  another.  No  opinion*  Judgment  af- 
firmed by  default,  with  costs.  See,  also,  152 
N.  Y.  Supp.  1145. 


TEETER  y.  DANIEL.  (Supreme  Court,  Ap- 
pellate Division,  First  Department.  April  9, 
1915.)  Action  by  Sidne^r  M.  Teeter  against 
Anna  K.  Daniel.  No  opinion.  Motion  granted, 
so  far  as  to  allow  the  pending  appeal  in  this 
case  to  be  argued  on  the  original  papers,  with- 
out printing.  Order  filed.  See.  also,  164  App. 
Div.  947,  149  N.  Y.  Supp.  1114 

In  re  TERMINAL  STATION  COMMIS- 
SION OF  CITY  OF  BUFFALO.  (Supreme 
Ck>urt,  Appellate  Division,  Fourth  Department. 
March  10,  1915.)  In  the  matter  of  the  ap- 
plication of  the  Terminal  Station  Commission 
of  the  Cil7  of  Buffalo  for  the  appointment  of 
appraisers  to  ascertain  the  compensation  to  be 
paid  to  owners  of  lands  taken  for  relocation  of 
Ohio  street  and  owned  by  Isaac  A,  Aldrich, 
Charles  H.  McCutcheon,  and  others, 

PER  CURIAM.  Order  modified,  so  as  to 
direct  a  stay  of  proceedings  in  the  severed  pro- 
ceeding against  the  appellant  Charles  H.  Mc- 
Cutcheon, only  until  the  dose  of  the  present 
term  of  this  court,  and  if  the  appeal  of  said 
McCutcheon  in  the  said  action,  in  which  he 
is  plaintiff  and  the  Terminal  Station  Commis- 
sion of  the  City  of  Buffalo  and  others  are  de- 
fendants, is  argued  or  submitted  at  the  present 
term  of  this  court,  then  such  stay  to  continue 
until  the  decision  of  such  appeal,  and,  as  so 
modified,  the  order  is  affirmed,  witnout  costs  of 
this  appeal  to  either  party. 

TERPEZONB  CO.,  Respondent  ▼.  KNOX 
TERPEZONE  CO.  OF  AMERICA  et  al..  Ap- 
pellants. (Supreme  Court,  Appellate  Division, 
First  Department  May  7,  1915.)  Action  by 
the  Terpezone  Company  against  the  Knox  Ter- 
pezone  Company  of  America  and  others.  H. 
M.  V.  Connelly,  of  New  York  City,  for  appel- 
lants. R.  S.  Fletcher,  of  New  York  City,  for 
respondent  No  opinion.  Judgment  and  order 
affirmed,  with  costs.  Order  filed.  See,  also, 
162  App.  Div.  901,  146  N.  Y.  Supp.  1114. 
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THOMPSON,  Reepondent,  v.  BELLAS 
HESS  &  CO.j  Appellants.  (Supreme  Court, 
Appellate  Division,  Second  Department.  March 
l:i,  1915.)  Action  by  Hans  Thompson,  as  ad-" 
ministrator,  etc.,  of  Gertrude  Thompson,  de- 
ceased, against  Bellas  Hess  &  Co.  No  opin- 
ion. Judgment  and  order  unanimously  affirm.- 
ed,  with  costs. 

TIELENIUS,  Respondent,  ▼.  HOLLENDER, 
Appellant.  (Supreme  Court.  Appellate  Divi- 
sion, Second  Department.  March  26,  1915.) 
Action  by  Carl  Tielenius  against  Frederick. 
UoUender.  No  opinion.  Judgment  and  order 
reversed,  and  new  trial  granted,  costs  to  abide 
the  event,  unless  within  zO  days  plaintiff  stipu- 
late to  reduce  the  recovery  of  damages  to  the 
sum  of  $7,500,  in  which  event  the  judgment,  as 
modified,  and  the  order,  are  unanimously  af- 
firmed, without  costs. 

TIGHB  V.  WALTERS.  (Supreme  Court, 
Appellate  Division,  First  Department.  March 
v.),  1915.)  Action  by  James  P.  Tighe  against 
Catherine  M.  Walters.  No  opinion.  Motion 
granted,  with  $10  costs.     Order  filed. 


TILTON  V.  GANS  et  al.  (Supreme  Court. 
Appellate  Division.  First  Department.  April 
16,  1915.)  Action  by  Samuel  U.  Tilton  against 
Levi  h.  Gans  and  others.  No  opinion.  Motion 
denied,  with  $10  costs.  Order  tiled.  See,  also, 
152  N.  Y.  Supp.  1146. 

TILTON,  Appellant,  v.  GANS  et  al..  Re- 
spondents. (Supreme  Court,  Appellate  Divi- 
sion, First  Department.  April  16,  1915.)  Ac- 
tion by  Samuel  U.  Tilton,  suing,  etc.,  against 
Levi  L.  Gans  and  others.  C.  Strauss,  of  New 
York  City,  for  appellant.  A.  I.  Elkus,  of  New 
York  City,  for  respondents.  No  opinion.  Or- 
der affirmed,  with  $10  costs  and  disbursements. 
Order  filed.     See,  also,  152  N.  Y.  Supp.  981, 1146. 

TIMEN,  Respondent,  ▼.  JAMES  A.  McOREB- 
RY  &  CO.,  Appellants.  (Supreme  Ck>urt,  Ap- 
pellate Division,  First  Department-  May  Y, 
1915.)  Action  by  Paul  Timen  against  James 
A.  McCreery  &  Co.  W.  L.  Glenney,  of  New 
York  City,  for  appellants.  N.  Friedman,  of 
New  York  City,  for  respondent.  No  opinion. 
Judgment  and  order  affirmed,  with  costs.  Or^ 
der  filed. 


partment.  May  7,  1915.)  Action  by  Charles 
D.  Townsend,  as  receiver  of  the  Oneonta,  Coop- 
erstown  &  Richfield  Springs  Railway  Companyj 
against  the  First  National  Bank  of  the  City  oi 
New  York.  No  opinion.  Orders  affirmed,  witli 
costs  of  one  motion  to  abide  the  event, 


TRESHAM  et  al.,  Respondents,  y.  MILL 
BREl,  Appellant.  (Supreme  Court,  Appellate  Di 
vision.  Second  Department.  March  19,  191,).! 
Action  by  George  J.  Tresham  and  anoibei 
against  Albert  A.  Miller. 

PER  CURIAM.  Motion  to  dismiss  appeal 
denied,  on  condition  that  within  five  days  a;)- 
pellant  pay  to  respondents  $10  costs  of  motion, 
perfect  his  appeal  from  th6  order  as  finally  re^ 
settled,  print,  serve,  and  file  papers  on  such  ap^ 
peal,  containing  all  of  the  affidavits  recited  rn 
read  on  the  motion  resulting  in  such  order, 
place  the  case  on  the  calendar  for  April  o^ 
1915,  and  be  ready  for  argument  when  reach- 
ed; otherwise,  motion  granted,  with  costs. 
See,  also,  152  N.  Y.  Supp.  1146. 


TOMS,  Respondent,  v.   POST  &  McCORD, 

Appellant,  et  al.  (Supreme  Court,  Appellate 
Division,  First  Department  May  7,  1915.) 
Action  by  Catherine  Toms,  as  administratrix, 
etc..  against  Post  &  McCord,  impleaded  with 
others.  E.  C.  Sherwood,  of  New  York  City, 
for  appellants.  R.  Gillette,  of  New  York  City, 
for  respondent. 

PER  CURIAM.  Judgment  and  order  affirm- 
ed, with  costs.     Order  filed. 

INGRAUAM,  P.  J.,  and  SCOTT,  J.,  dissent 


TOWNSEND,  Respondent,  v.  FIRST  NAT. 
BANK  OF  CITY  OF  NEW  YORK,  Appellant 
(Supreme  Court,  Appellate  Division,  Third  De- 


TRESHAM  et  al..  Respondents,  v.  MILLER, 
Appellant  (Supreme  Court,  Appellate  DIm- 
sion.  Second  Department  AprU  9,  1915.)  ^c-i 
tion  by  George  J.  Tresham  and  another  againsti 
Albert  A.  Miller.  No  opinion.  Appeal  dis- 
missed, with  $10  costs  and  disbursements.  Sas 
also,  152  N.  Y.  Supp.  1146. 

In  re  TRUSTEE  OF  SUPREME  COURT 
LIBRARY  AT  BUFFALO.  (Supreme  Cojn. 
Appellate  Division,  Fourth  Department  Man-fa 
17,  1915.)  In  the  matter  of  the  appointmeiit 
of  a  trustee  of  the  Supreme  Court  Library  at 
Buffalo.  No  opinion.  Justice  Cuthbert  W. 
Pound  appointed  trustee  to  fill  the  vacaae; 
caused  by  the  death  of  Charles  F.  Tabor. 

TUOHEY,  Respondent,  v.  McGRATTY  et 
al.,  Appellants.  (Supreme  Court,  Appellate  Di- 
vision, Second  Department.  April  1,  1915." 
Action  by  Michael  Tuohcy  against  Edward  J. 
McGratty  and  another.  No  opinion.  Judgmen: 
and  order  unanimously  affirmed,  with  costs. 

TWOMBLY,  Appellant,  t.  CITY  OF  NEW 
YORKf  Respondent  (Supreme  Court,  App«}- 
late  Division,  First  Department  March  VI: 
1915.)  Action  by  Daniel  W.  Twombly  agaiD,Kt 
the  City  of  New  York.  S.  O'Brien,  of  Neir 
York  City,  for  appellant,  T.  Farley,  of  N»« 
York  City,  for  respondent  No  opinion.  De- 
termination affirmed,  with  costs,  and  judgiih;i:t 
absolute  ordered  against  plaintiff  on  stipoJi- 
tion.  (jrder  filed"  See,  also,  70  Misc.  Rep.  515. 
127  N.  Y.  Supp.  388. 


UNITED  STATES  TITLE  GUARANTY 
CO.,  Respondent,  v.  BROWN,  Appellant  (Su- 
preme Court,  Appellate  Division,  Second  De- 
partment. April  23,  1915.)  Action  by  the 
United  States  Title  Guaranty  Company  agaioat 
Arthur  A.  Brown.  No  opinion.  Motion  for 
leave  to  appeal  (in  152  N.  Y.  Supp.  470)  to  the 
Court  of  Appeals  granted.  Settle  order  befora 
the  Presiding  Justice. 
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In  re  UNITED  STATES  TRUST  CO.  OF 
JEW  YORK.  (Supreme  Court,  Appellate  Di- 
ision.  First  Department.  April  9,  1915.)  In 
lie  matter  of  the  United  States  Trust  Company 
f  New  York,  as  executor,  etc.,  of  John  J.  But- 
jr,  deceased.  No  opinion.  Decree  (in  86  Misc. 
Lep.  t>03,  148  N.  Y.  Supp.  762)  affirmed,  with 
osts,  on  opinion  of  Fowler,  S.    Order  filed. 

UNITED  STATES  TRUST  CO.  OF  NEW 
ORK,  Respondent,  v.  MARTINDALE  REAL 
STATE  CO.,  Appellant.  (Supreme  Court, 
.ppellate  Division,  First  Department.  January 
2,  1915.)  Action  by  the  United  Statee  Trust 
Company  of  New  York  against  the  Martindale 
leal  Estate  Company.  F.  Bien,  of  New  York 
;ity,  for  appellant.  L.  G.  Wallace,  of  New 
!ork  City,  for  respondent.  No  opinion.  Judg- 
lent  affirmed,  with  costs.  Order  filed.  See,  al- 
Q,  152  N.  Y.  Supp.  1147. 


UNITED  STATES  TRUST  CO.  OF  NEW 
ORK  V.  MARTINDALE  REAL  ESTATE 
O.  (Supreme  Court,  Appellate  Division,  First 
department.  April  16.  1915.)  Action  by  the 
inited  States  Trust  Company  of  New  York 
gainst  the  Martindale  Real  Estate  Company, 
fo  opinion.  Motion  denied,  with  $10  costs.  Or- 
er  tiled.     See,  also,  152  N.  Y.  Supp.  1147. 


UNITED  3TATES  TRUST  CO.  OF  NEW 
ORK.  Respondent,  V.  MARTINDALE  REAL 
ISTATE  CO.,  Appellant,  et  al.  (Supreme 
lourt.  Appellate  Division,  First  Department, 
.pril  30,  1915.)  Action  by  the  United  States 
rust  Company  of  New  York  against  the  Mar- 
ndale  Real  Estate  Company,  impleaded  with 
thers.  F.  Bien,  of  New  York  City,  for  appel- 
mt.  L.  G.  W^allace,  of  New  York  C)ity,  for  re- 
pondent  No  opinion.  Order  affirmed,  with 
10  costs  and  disbursements.  Order  filed.  See 
Iso,  152  N.  Y.  Supp.  1147. 

VAN  DEN  BURGH,  Appellant,  v.  CITY  OF 
:EW  YORK,  Respondent.  (Supreme  Court. 
>ppellate   Division,    First   Department.     April 

0,  1915.)  Action  by  Peter  Van  Den  Burgh 
gainst  the  City  of  New  York.  H.  D.  Cohen,  of 
'ew  York  City,  for  appellant  E.  C.  Kindle- 
erger,  of  New  York  City,  for  respondent  No 
pinion.  Order  affirmed,  with  $10  costs  and  dis- 
arsements.      Order    filed. 

VAN  TUYL,  Respondent,  v.  AMMERMAN 
t  al.,  Appellants.  (Supreme  Court,  Appellate 
►ivision,  First  Department.  April  30,  1915.) 
ction  by  George  C.  Van  Tuyl,  Jr.,  as  Superin- 
indent,  etc.,  against  William  H.  Ammerman 
ad  others.  E.  Van  Schaick,  of  New  York  City, 
)r  appellants.  A.  W.  Stump,  of  New  York 
ity,  for  respondent.    No  opinion.    Order  affirm- 

1,  with  $10  costs  and  disbursements.  Order 
led. 


VERDERBER  et  al.  v.  GLOBE  ANTI- 
RICTION  ROLLER  BEARING  CO.  (Su- 
reme  Court,  Appellate  Division,  Second  De- 
artment     April   23,   1915.)     Action  by  John 


Verderber  and  another  against  the  Globe  Anti- 
Friction  Roller  Bearing?  Company.  No  opin- 
ion.    Judgment  affirmed,  with  costs. 

VILLAGE  OF  ITREDONIA,  Appellant,  v. 
FREDONIA  NATURAL  GASLIGHT  CO.  et 
al.,  Respondents.  (Supreme  Court,  Appellate 
Division,  i'ourth  Department.  March  10, 1915.) 
Action  by  the  Village  of  Fredonia  against  the 
Fredonia  Natural  Gaslight  Company  and  oth- 
ers. 

PER  CURIAM.  The  Justices  qualified  to  sit 
in  this  appeal  being  equally  divided  and  unable 
to  render  a  decision  herein,  the  appeal  (in  87 
Misc.  Rep.  592,  149  N.  Y.  Supp.  9G4)  is  order- 
ed transferred  to  the  Appellate  Division,  Third 
Department,  to  be  there  heard  and  determined, 
pursuant  to  section  231  of  the  Code  of  Civil 
l*rocedure.    See,  also,  151  N.  Y.  Supp.  1148. 

LAMBERT,  J.,  not  sitting. 

VILLAGE  OF  WATERFORD,  Respondent, 
v.  DELAWARE  &  H.  CO.,  Appellant.  (Su- 
preme Court,  Appellate  Division,  Third  Depart- 
ment May  5,  1915.)  Action  by  the  Village  of 
Waterford  against  the  Delaware  &  Hudson 
Company.  No  opinion.  Case  directed  to  be 
put  upon  nonenumerated  calendar,  not  to  be 
moved,  however,  until  after  15  days  from  the 
service  of  the  notice  of  appeal,  after  which  time 
either  party  may  bring  the  case  on  for  argument 
at  any  motion  day  or  on  any  day  agreed  upon  by 
counsel. 


In  re  WALKER.  (Supreme  Court,  Appel- 
late Division,  Third  Department  March  18, 
1915.)  In  the  matter  of  the  claim  of  William 
Alfred  Walker  for  workmen's  compensation,  in 
which  the  Clyde  Steamship  Company,  employer 
and  self-insurer,  appeals. 

PER  CURIAM.    Decision  and  award  affirmed. 
KELLOGG,  J.,  not  Toting. 

WALTER  et  al.  v.  FARRELL.  (Supreme 
Court,  Appellate  Division,  First  Department 
April  1,  1915.)  Action  by  Morits  Walter  and 
another  against  Katherine  G.  Farrell.  No  opin- 
ion. Motion  granted,  unless  appellant  complies 
with  terms  stated  in  order.    Order  filed. 


WALTER  et  al..  Respondents,  v.  FARRELL, 
Appellant,  et  al.  (Supreme  Court,  Appellate 
Division,  First  Department.  April  16,  1915.) 
Action  by  Moritz  Walter  and  others,  as  execu- 
tors, etc.,  against  Katharine  G.  Farrell,  implead- 
ed with  others.  T.  O'Callaghan,  of  New  York 
City,  for  appellant.  H.  Walter,  of  New  York 
City,  for  respondents.  No  opinion.  Order  af- 
firmed, with  $10  costs  and  disbursements.  Or- 
der filed. 


WARD  et  al..  Respondents,  v.  BRIGGS,  Ap- 
pellant. (Supreme  Court,  Appellate  Division, 
Third  Department.  May  5,  1915.)  Action  by 
W^alter  K.  Ward  and  others  against  Amos  D. 
Briggs.  No  opinion.  Judgment  unanimously 
affirmed,  with  costs. 
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WARD,  Respondent,  ▼.  COUCH,  Appellant. 
(Supreme  Court,  Appellate  Division,  Fourth  De- 
partment. March  10,  1915.)  Action  by  Olive 
Ward,  by  guardian,  etc.,  against  Earl  E.  Couch. 
No  opinion.  Motion  granted,  and  appeal  dis- 
missed, with  costs,  including  $10  co9ts  of  this 
motion,  without  prejudice  to  an  application  by 
appellant  to  be  relieved  from  his  default.  Per 
curiam  memorandum. 


WARD  et  al..  Respondents,  v.  WARD,  Ap- 
pellant, et  al.  (Supreme  Court,  Appellate  Divi- 
sion, Third  Department.  May  5,  1915.)  Ac- 
tion by  Walter  X.  Ward  and  others  against  An- 
nie Page  Ward,  impleaded  with  others.  No 
opinion.  Judgment  unanimously  affirmed,  with 
costs. 


WARREN,  Respondent,  t.  ALBRO  et  al., 
Appellants.  (Supreme  Court,  Appellate  Divi- 
sion, Second  Department.  March  12,  1915.) 
Action  by  Augusta  M.  Warren  against  William 
C.  Albro  and  another,  as  administrators,  etc. 

PER  CURIAM.  Order  modified,  by  requiring 
as  a  condition  of  the  amendment  that  plaintiff 
pay  to  the  defendants  all  the  costs  and  disburse- 
ments of  the  action'  to  the  date  of  the  order, 
and,  as  so  modified,  affirmed,  with  $10  costs  and 
disbursements  to  the  appellants.  See,  also,  164 
App..Dlv.  892,  148  N.  Y.  Supp.  1149. 


WATTS,  AppeUant,  v.  DOULLr-MILLER 
CO.,  Respondent.  (Supreme  Court,  Appellate 
Division,  First  Department  April  30,  1915.) 
Action  by  Stephen  K.  Watts  against  the  DouU- 
Miller  Company.  M.  Kellogg,  of  New  York 
City,  for  appellant.  R.  W.  Crawford,  of  New 
York  City,  for  respondent.  No  opinion.  Order 
reversed,  with  $10  costs  and  disbursements,  and 
motion  denied,  with  $10  costs  on  the  authority 
of  Dunk  V.  Dunk,  177  N.  Y.  264,  69  N.  E.  530. 
Order  filed.  See,  also,  164  App.  Div.  259,  149 
N.  Y.  Supp.  744. 


WEBER  V.  DONNELLY.  (Supreme  Court, 
Appellate  Division,  First  Department.  April  30, 
1915.)  Action  bv  William  F.  Weber  against 
John  Donnelly.  No  opinion.  Motion  for  stay  of 
proceedings  by  plaintiff  pending  appeal  granted ; 
extension  of  time  to  withdraw  demurrer  and  to 
answer  denied.    Settle  order  on  notice. 


WEEDSPORT  ELECTRIC  LIGHT  CO.,  Ap- 
pellant, V.  VILLAGE  OF  WEEDSPORT,  Re- 
spondent. (Supreme  Court,  Appellate  Division, 
Fourth  Department  March  17,  1915.)  Ac- 
tion by  the  Weedsport  Electric  Light  Company 
against  the  Village  of  Weedsport.  No  opinion. 
Judgment  reversed,  with  costs,  and  judgment  di- 
rected for  the  plaintiff,  granting  a  permanent  in- 
junction, with  costs.    Per  curiam  memorandum, 


WEIDMANN,  Respondent,  y.  BORDEN  et 
al..  Appellants.  (Supreme  Court,  Appellate  Di 
vision,  First  Department    April  23,  1915.)    Ac- 


tion by  EUenor  Weldmann,  bb  ezecntriz,  arainst 
Lewis  M.  Borden  and  others.  F.  Colety,  of  Ne^ 
York  City,  for  appellants.  M.  Conboy,  of  New 
York  City,  for  respondent 

PER  CURIAM.  Judgment  and  order  affirm- 
ed, with  costs.    Order  filed. 

Mclaughlin  and  CLARKE,  J J.,  dissent 

WEINBERG  T.  GRAND  UNION  PAPrn 
CO.  (Supreme  Court,  Api)ellatc  Division,  Fir-^ 
Department  March  19.  1915.)  Action  by  Flon 
Weinberg  against  the  Grand  Union  Paper  Coz- 
pany.  No  opinion.  Motion  granted,  with  $10 
costs.    Order  filed. 


WEISBADER  v.  MARKS  et  aL  (Supreme 
Court,  Appellate  Division,  First  Department 
March  19^  1915.)  Action  by  Isidor  Weisbaacr 
against  Marcus  M.  Marks  and  others.  No  opin- 
ion. Motion  to  dismiss  appeal  denied,  without 
costs.    Order  filed. 


WEISS,  Appellant,  v.  ROSEN,  RespondenL 
(Supreme  Court,  Appellate  Division,  First  De- 
partment March  26,  1915.)  Action  by  Mar? 
Weiss  aralnst  Sadie  Rosen.  S.  Deutsch,  of 
New  York  City,  for  appellant  E.  C  Sherwood, 
of  New  York  City,  for  respondent 

PER  CURIAM.    Judgment  and  order  affirm- 
ed, with  costs.     Order  filed. 
LAUGHLIN.  J.,  dissents. 


WELLS  et  al.,  Respondents,  ▼.  ECKBRSON. 
Appellant,  et  al.  (Supreme  Court  Appellate  Pi 
vision,  First  Department  April  30,  1915.)  A-.- 
tion  by  Frank  M.  Wells,  as  executor,  ft-. 
against  John  C.  Eckerson,  trustee,  etc.,  impl€.if - 
ed  with  Mary  E.  Coggins  and  others.  B.  K. 
Deyo,  of  New  York  City,  for  appellant  F.  S. 
Moore  and  A.  L.  MariUey,  both  of  New  Yori 
City,  for  respondents.  No  opinion.  Order  af- 
firmed, with  $10  costs  and  disborsementB.  0^ 
der  filed. 


WELLS,  Appellant,  y.  HAFF  et  aL,  Respond- 
ents. (Supreme  Court,  Appellate  Division,  Sw- 
ond  Department  April  9,  1915.)  Action  :.;; 
James  Clarence  Wells  against  Alvab  C.  Haf 
and  another,  as  executors,  etc.  No  opinioiL 
Motion  denied.  See,  also,  165  App.  Div.  705. 
151  N.  Y.  Supp.  497. 

WESLEY  V.  CITY  OF  NEW  YORK.  (S^-.- 
preme  Court  Appellate  Division,  First  Depart- 
ment Marrh  19,  1915.)  Action  by  Thos.  E 
Wesley  against  the  City  of  New  York.  No  opin- 
ion. Application  granted.  Order  signed,  i^e&l 
also,  151  N.  Y.  Supp.  587. 


WESSELS,  Respondent  ▼.  LIKCH,  App?: 
lant  (Supreme  Court  Appellate  Division,  ¥i'< 
Department  January  22,  1915.)  Action  '" 
Bernard  Wessels  against  (ieorge  'W.  Llnch,  ?» 
receiver.    C  H.  Tuttle,  of  New  Xork  Citj,  i^< 
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ippellant  M.  J.  Horan,  of  New  York  City, 
or  respondent. 

PER  CURIAM.  Judgment  and  order  affirm- 
ed, with  costs.     Order  filed. 

McLaughlin  and  SCOTT.  JJ.,  dissent,  on 
^'^oodward  v.  N.  Y.  Railways  Co.  (decided  No- 
ember  20,  1914)  149  N.  Y.  Supp.  1003. 


WKSTCHBSTER  MORTGAGE  CO.  ▼. 
DHOMAS  B.  McINTIRB,  Inc.,  et  aL  (Su- 
preme Court,  Appellate  Division,  Second  De- 
jartment  April  9,  1915.)  Action  by  the  West- 
hester  Mortgage  Company  against  Thomas  B. 
riclntire,  Incorporated,  and  others,  wherein 
Villiam  H.  Foster  appeals. 

PKR  CURIAM.  AppeUant  has  neglected  to 
omply  with  the  rule  that  upon  motions  of  this 
haracter  he  shall  file  an  affidavit  stating  facts 
bowing  that  there  is  merit  in  the  appeal.  If 
irithin  five  days  appellant  file  an  affidavit  com- 
ilying  with  such  rule,  the  motion  will  be  consid- 
red  on  its  merits;  in  default  thereof,  the  mo- 
iou  will  be  granted,  with  $10  costs.  See,  also, 
52  X.  Y.  Supp.  1149. 


WESTCHESTER  MORTGAGE  CO.  v. 
:nOMAS  B.  McINTIRE,  Inc.,  et  al.  (Su- 
reme  Court,  Appellate  Division,  Second  Depart- 
lent.  April  16,  1915.)  Action  by  the  West- 
hoster  Mortgage  Company  against  Thomas  B. 
Ic  In  tire,  Incorporated,  and  others,  wherein 
Villiam  H.  Foster  appeals. 

PER  CURIAM.  Appellant  has  filed  an  affi- 
avit  as  to  merits,  as  required  by  our  order  of 
ipril  9,  1915,  152  N.  Y.  Supp.  1149.  There  is 
ome thing  to  be  said  in  favor  of  his  contention, 
n  addition,  it  appears  that  a  proposed  case  on 
ppeal  has  been  served,  and  that  respondent  has 
erved  amendments  thereto.  Motion  denied,  on 
oudition  that  appellant  perfect  his  appeal,  place 
tie  case  on  the  May  calendar,  and  be  ready  for 
rgument  when  reached;  otherwise,  motion 
ranted,  with  |10  costs. 

WEST  PUBLISHING  00.  y.  GLUCK.  (Su- 
reme  Court,  Appellate  Division,  First  Depart- 
lent.  April  30,  1915.)  Action  by  the  West 
Publishing  Company  against  Maurice  B.  Gluck. 
Jo  opinion.  Application  denied,  with  $10  costs. 
)rder  signed. 


WHITE,  Respondent,  ▼.  NEW  YORK  CENT. 
c  H.  R.  K.  CO.,  Appellant.  (Supreme  Court, 
Lppellate  Division,  Third  Department.  May  6, 
015.)  In  the  matter  of  the  claim  of  Sarah 
Vhite,  for  comnensation  arising  out  of  the  death 
f  Jacob  White,  against  the  New  York  Central 
c  H  udson  River  Railroad  Company,  employer 
nd  self -insurer.    No  opinion.    Award  affirmed. 

WHITEHILL,  Appellant,  v.  HARTMAN 
30NST.  CO.,  Respondent  (Supreme  Court. 
Lppellate  Division,  Second  Department.  April 
»,  1915.)  Action  by  Robert  Whitehill  against 
he  Hartman  Construction  Company. 

PER  CURIAM.  Judgment  of  the  Appellate 
i'erm  (87  Misc.  Rep.  184,  149  N.  Y.  Snpp.  518) 
(firmed,  with  costs,  on  the  opinion  of  Mr.  Jus- 
ice  Blackmar. 


JENKS,  P.  J.,  dissents,  upon  the  dissenting 
opinion  of  Mr.  Justice  ETelly  at  the  Appellate 
Term,  with  whom  BURR,  J.,  concurs. 

WHITE  PLAINS  DEVELOPMENT  CO.  v. 
REED  et  al.  (Supreme  (Dourt,  Appellate  Divi- 
sion, Second  Department  April  16,  1915.)  Ac- 
tion by  the  White  Plains  Development  Company 
against  Emma  E.  Reed  and  others.  No  opinion. 
Motion  denied,  with  $10  costs.  See,  also,  151  N. 
Y.  Supp.  1042. 

WHITMORE,  RAUBER  &  VICINUS,  Appel- 
lant, V.  EDGBRTON  et  al..  Respondents.  (Su- 
preme Court.  Appellate  Division,  Fourth  De- 
partment March  26,  1915.)  Action  by  Whit- 
more,  Rauber  &  Yicinus  against  Hiram  H.  Ed- 
gerton,  individually  and  as  Mayor  of  the  City  of 
Rochester,  and  others. 

PER  CURIAM.  Judgment  (in  87  Misc.  Rep. 
216,  149  N.  Y.  Supp.  508)  affirmed,  with  costs. 

ROBSON,  J.,  dissents.  FOOTE,  J.,  not  sit- 
ting. 


WICK,  Appellant,  v.  BOYD,  Respondent. 
(Supreme  Court,  Appellate  Division,  First  De- 
partment April  1,  1915.)  Action  by  Clark  A. 
Wick  against  Thomas  Boyd.  G.  W.  Minor,  of 
New  York  City,  for  appellant  B.  F.  Norris^ 
of  New  York  City,  for  respondent.  No  opin- 
ion. Order  affirmed,  with  |10  costs  and  dis- 
bursements.   Order  filed. 


WIENER  v.  ROSS.  BURTON  ▼.  W.  BUR- 
TON &  CO.  BANCO  DI  ROMA  v.  SCAMA- 
MELLI.  (Supreme  Court,  Appellate  Division, 
First  Department  April  1,  1915.)  Actions  by 
Moses  A.  Wiener  against  Louis  Ross,  by  Lillian 
A.  Burton  against  W.  Burton  &  Co.,  and  by  the 
Banco  di  Roma  a^inst  Louis  J.  Scamamelli. 
No  opinions.  Motions  granted,  unless  appel- 
lants comply  with  terms  stated  in  order.  Orders 
filed.  See,  also,  151  N.  Y.  Supp.  1150;  152  N. 
Y.  Supp.  1098,  1149. 


WIENER,  Respondent,  t.  ROSS,  Appellant 
(Supreme  Ck>urt  Appellate  Division,  first  De- 
partment April  30, 1915.)  Action  by  Moses  A. 
Wiener  against  Louis  Ross.  I.  Auerbach,  of 
New  York  City,  for  appellant  J.  I.  Wiener, 
of  New  York  City,  for  respondent  No  opin- 
ion. Determination  affirmed,  with  costs.  Or- 
der filed.    See,  also,  152  N.  if.  Supp.  1149. 


WIESNEWSKY,  Respondent,  ▼.  E.  E.  SMITH 
CONTRACTING  CO.,  Appellant  (Supreme 
Court,  Appellate  Division,  Second  Department. 
April  1,  1915.)  Action  by  Joseph  Wiesnewsky 
against  the  E.  E.  Smith  Contracting  Company. 

PER  CURIAM.  Judgment  and  order  affirm- 
ed, with  costs. 

BURR,  J.,  dissents  upon  the  grounds,  first, 
that  the  verdict  is  against  the  weight  of  evi- 
dence; second,  that  there  is  no  evidence  which 
would  justify  the  charge  of  the  court  that  the 
jury  might  find  that  the  master  "promised  to 
remove  the  danger  which  created  the  risk."   The 
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danger  which  created  the  risk  was  the  conduct 
of  the  boy  Carr.  This  conduct  could  only  be 
completely  cured  and  the  danger  remoTed  by 
the  discharge  of  the  boy.  Defendant's  foreman 
never  promised  to  do  this.  He  did  nothing 
more  than,  in  substance,  to  promise  that  he 
would  admonish  the  boy  to  be  more  careful, 
that  he  would  watch  him,  and  that  he  would 
attend  to  him.  Admonition  is  not  the  equiva- 
lent of  control,  nor  watchfulness  the  same  as  re- 
moval. See,  also,  161  App.  Div.  958,  146  N.  Y. 
Supp.  1118. 


In    re    WILLARD    PARKER   HOSPITAL. 

(Supreme  Court,  Appellate  Division,  First  De- 
partment. March  19,  1915.)  In  the  matter  of 
the  Willard  Parker  Hospital.  No  opinion.  Mo- 
tion to  resettle  granted.  Settle  order  on  notice. 
See,  also,  151  N.  Y.  Supp.  641 ;  152  N.  Y.  Supp. 
1150. 


In  re  WILLARD  PARKER  HOSPITAL. 
(Supreme  Court,  Appellate  Division,  First  De- 
partment March  19,  1915.)  In  the  matter  of 
the  Willard  Parker  Hospital  No  opinion.  Mo- 
tion granted;  question  to  be  settled  on  settle- 
ment of  order.  Settle  order  on  notice.  See, 
also,  152  N.  Y.  Supp.  1150. 

WILLIAMS,  Respondent,  V.  FRANKLINS, 
Inc.,  Appellant  (b'upreme  Court,  Appellate  Di- 
vision, First  Department.  April  30,  1915.) 
Action  by  Harry  U.  Williams  against  the  Frank- 
lins, Incorporated.  Q.  D.  Zahn,  of  New  York 
City,  for  appellant  J.  L.  Lockwood,  of  New 
York  City,  for  respondent.  No  opinion.  Order 
affirmed,  with  $10  costs  and  disbursements.  Or- 
der filed. 


WM.  H.  GEER  CO.,  Respondent,  v.  J.  W. 
MATTHEWS  &  CO.,  Appellant  (Supreme 
Court,  Appellate  Division,  First  Department 
April  16,  1915.)  Action  by  the  Wm.  H.  Geer 
Company  against  J.  W.  Matthews  &  Co.  G. 
Witschief,  of  Newburgh,  for  appellant.  F. 
Klein,  of  New  York  City,  for  respondent  No 
opinion.  Order  affirmed,  with  $10  costs  and  dis- 
bursements.   Order  filed. 


WM.  L.  CROW  CONST.  CO.,  Respondent,  v. 
AUERBACH  et  al.,  Appellants.  (Supreme 
Court,  Appellate  Division,  First  Department. 
April  16,  1915.)  Action  by  the  Wm.  L.  Crow 
Construction  Company  against  A.  Leopold  Auer- 
bach  and  others.  H.  A.  Gordon,  of  New  York 
City,  for  appellants.  W.  W.  Robison,  of  New 
York  City,  for  respondent.  No  opinion.  Order 
reversed,  with  $10  costs  and  disbursements,  and 
motion  denied,  with  $10  costs,  without  preju- 
dice to  the  ordering  of  a  reference  by  the  trial 
judge,  if  on  the  trial  one  should  appear  to  be 
necessary.     Order  filed. 


WILLIAMSBURG  IRON  &  WIRE  WORKS, 
Inc.,  Respondent,  v.  KUIIN  et  al..  Appellants. 
{Supreme  Court,  Appellate  Division,  First  De- 
partment    March   26,   1915.)      Action    by    the 


Williamabnif  Iron  &  Wire  Works,  Isooipsil 
ed,  againat  John  F.  Kuhn  and  the  £tu  id 
dent  &  Liability  Company,  impleaded.  L  L 
Kellogg,'  of  New  York  Citj,  for  appellMti.  'S 

A.  Rogers,  of  New  York  City,  for  respou-ci'- 
PER    CURIAM.     Judgment   affiimed.  ra 

costs.    Order  filed. 

INGRAHAM,  P.  J.,  dissents,  as  to  tbe  cas 
for  extra  work,  on  the  ground  that  thir>:  it 
no  order  in  writing  ciTen  by  the  scnenl  nc- 
tractor  to  the  plaintiff  for  such  extn  ▼«  ^  t 
required  by  the  second  article  of  the  contrirj:  t» 
tween  the  plaintiff  and  the  general  ocHicn&:i 
See,  also,  151  N.  Y.  Supp.  1150. 

WILSON,  Respondent,  v.  WILSOX.  Ar* 
lant  (Supreme  Court,  Appellate  DivisioL,  FltI 
Department  March  19,  1915.)  Actitr  t? 
John  W.  Wilson  against  Anna  B.  Wiistt.  f 

B.  Mullin,  of  New  York  City,  for  appellant  b. 
B.  Davis,  of  New  York  City,  for  respjLis: 
No  opinion.    Order  affirmed.     Order  filed 

WINDSOR  REALTY  CO.,  Appellai:'-  t. 
REDDY  et  al.,  Respondents.  (Supreme  CWl 
Appellate  Division.  First  Department  Mir- 
26,  1915.)    Action  by  the  Windsor  Realty  I'- 

Siny  against  William  H.  Reddy  and  tL'/^fZ 
.  N.  Jacoby,  of  New  York  City,  for  appeiai; 
L.  Lauerstein,  of  New  York  City,  for  resi-^^ 
ents.  No  opinion.  Judgment  affinned.  v>t 
costs.    Order  filed. 


WINTER,  Respondent,  t.  ROSEXSTOCK 
Appellant.  (Supreme  Court,  Appellate  ft*^ 
sion.  Second  department  March  5, 1^15.)  A 
tion  by  Theodore  Winter  against  Isaac  M,  ^^ 
enstock.  No  opinion.  Order  affinned,  on  «f-- 
ment,  without  costs. 

WISSBACH,  Appellant,  t.  TERRT  k\ 
TENCH  CO.,  Inc.,  Respondent  iSur-^^' 
CJourt,  Appellate  Division,  Second  Departii«^ 
April  30,  1915.)  Action  by  Phillip  Wisst;*:^ 
as  administrator,  etc.,  against  the  Terr?  ^ 
Tench  Company,  Incorporated.  No  upiii  - 
Motion  denied.    See,  also,  151  N.  Y.  Supp.U^^ 

WITTEMANN  BROS.,  Respondent  ^i 
WITTEMANN  CO..  Appellant  (2  cases .  1^" 
preme  Court,  Appellate  Division,  Sec^d  ^ 
partment  April  16,  1915.)  Action  by  Witt^ 
mann  Bros,  against  the  Wittemann  Coicpsr^J 

PER  CURIAM.  Order  (in  88  Mist  Bejj 
266.  151  N.  Y.  Supp.  813)  affirmed,  witi  SU- 
costs  and  disbursements.  j 

BURR,  J.,  not  voting.  | 

W.  N.  HALLOCK  CO.,  Ina,  AppellMtTj 
KIRST,  Respondent  (Supreme  Conrt,  Aprf-I 
late  Division,  First  Department  April  .^".l 
1916.)  Action  by  the  W.  N.  Hallock  Comr^^. 
Incorporated,  against  George  Kirst  K.  C.  l*^ 
land,  of  New  York  City,  for  appellant.  H 
Wintner,  of  New  York  City,  for  respond^t. 
No  opinion.    Order  reversed,  with  |10  costs  a- 
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ix-sements,   and    motion   denied,    with    $10 
i,      and    the  attachment   reinstated*     Order 


re  WOODBINE  ST.  IN  CITY  OF  NEW 
tic.  (Supreme  Court,  Appellate  Division, 
nd  Department  March  12,  1915.)  In  the 
:«?r  of  the  application  of  the  City  of  New 
c  relative  to  acquiring  title,  etc.,  for  the 
ins  and  extending  of  Woodbine  Street,  from 
^kerbocker  Avenue  to  Irving  Avenue,  etc. 
oi»inion.      Motion    granted,    without   costs. 

also,  152  N.  Y.  Supp.  1151. 


r«  WOODBINE  ST.  IN  CITY  OF  NEW 
[IK.  (Supreme  Court,  Appellate  Division, 
>iid  Department  March  19,  1915.)  In  the 
ter  of  the  application  of  the  City  of  New 
k  relative  to  acquiring  title,  etc.,  to  the 
Ih,  etc.,  required  for  opening  ^d  extending 
[Hi  bine  Street,  etc  No  opinion.  Motion  to 
Liiss  appeal  denied.  See  also,  152  N.  Y. 
p.    1151. 

miGHT,  Respondent,  v.  LAKE  SHORE  & 
S.    BY.  CO.,  Appellant     (Supreme  Court, 

foliate  Division,  Fourth  Department.    March 

1015.)  Action  by  George  W.  Wright  against 
Lake  Shore  &  Michigan  Southern  Railway 

npany.     No  opinion.     Judgment  and  order 

rmedy  with  costs. 


TELLOW  PINE  CO.,  Respondent,  ▼.  KEL- 
et  al..  Appellants.  (Supreme  Court  Appel- 
B  Division,  Second  Department.  April  1, 
15.)  Action  by  the  Yellow  Pine  Company 
linst  John  A.  Kelly  and  another.  No  opin- 
.  Judgment  and  order  unanimously  affirmed, 
:h  costs. 


5ELINSKI,  Appellant,  v.  NEW  YORK,  C. 
ST.  L.  R.  OO.,  Respondent  (Supreme  C'ourt, 
pellate  Division,  Fourth  Department  March 
.  1915.)  Action  by  Mary  Zelinski,  as  admin- 
ratrix,  etc.,  against  the  New  York,  Chicago 
St.  liouis  Railroad  Company.  No  opinion, 
dgment  affirmed,  with  costs. 

CORN,  Respondent,  v.  PENDLETON,  Appel- 
it  (Supreme  Court,  Appellate  Division,  Js'ec- 
fl  Department.  March  12,  1915.)  Action  by 
rah  Zorn  against  Edwin  S.  Pendleton.  No 
iuitin.  Judgment  and  order  unanimously  af- 
med,  with  costs.  See,  also,  163  App.  Div. 
3,  148  N.  Y.  Supp.  1151. 

ZOIiN,  Respondent,  v.  PENDLETON,  Appel- 
ttt  (Supreme  Court,  Appellate  Division,  Sec- 
d  Department  March  12,  1915.)  Action  by 
leodore  Zorn,  an  infant,  etc.,  against  Edwin 
Pendleton.  No  opinion.  Judgment  and  order 
lanimously  affirmed,  with  costs.  See,  also, 
8  N.  Y.  Supp.  370. 


ALFRED  MARES  REALTY  CO.  t.  GWIL- 
LIAM  CO.  (Supreme  Court,  Appellate  Term, 
Second  Department     March  27,  1915.) 

PER  CURIAM.  Judgment  reversed,  and  a 
new  trial  ordered,  with  costs  to  abide  the  event 
Case  set  for  trial  April  15,  1915. 


ALFRED  MARKS  REALTY  CO.  v. 
GEORCtE  RECTOR,  Inc.  (Supreme  Court, 
Appellate  Term,  Second  Department  March 
27,  1915.) 

PER  CURIAM.  Judgment  reversed,  and  a 
new  trial  ordered,  with  costs  to  abide  the  event, 
upon  the  authority  of  Same  Plaintiff  v.  G Wil- 
liam Co.,  supra,  decided  herewith.  Case  s^* 
for  trial  April  15,  1915. 


ASPEGREN  et  al.,  AppeUants,  T.  SEGGER- 
MAN  BROS.,  Inc.,  Respondent  (Supreme 
Court,  Appellate  Division,  First  Department 
December  11,  1914.)  Action  by  Adolf  Aspegren 
and  another  against  Seggerman  Bros»  Incor- 
porated. J.  A.  Arnold,  of  New  York  (Jity,  for 
appellants.  H.  M.  Hitchings,  of  New  York 
City,  for  respondent.  No  opinion.  Order  re- 
versed, with  ;plO  costs  and  disbursements,  and 
motion  granted,  with  $10  costs.     Order  filed. 


ASPEGREN  et  al.,  Appellants,  T.  SEGGER- 
MAN BROS.,  Inc.,  Respondent  (Supreme 
Court,  Appellate  Division,  First  Department, 
December  11, 1914.)  Action  by  Adolf  Aspegren 
and  another  against  Seggerman  Bros^  Incor- 
porated. J.  A.  Arnold,  of  New  York  City,  for 
appellants.  U.  M.  Hitchings,  of  New  York 
City,  for  respondent  No  opinion.  Order  af- 
firmed, with  |10  costs  and  disbursements.  Or- 
der filed. 


SMITH  v.  FIRST  NAT.  BANK  OF  AL- 
BANY  et  al.  (Supreme  Court,  Appellate  Divi- 
sion, Third  Department  July,  1914.)  Action 
by  Frank  G.  Smith  against  the  First  National 
Bank  of  Albany,  N.  Y.,  and  others.  See,  also, 
151  App.  Div.  317,  135  N.  Y.  Supp.  985. 

PER  CURIAM.  Order  denying  motion  for 
extra  allowance  affirmed,  without  costs.  Judg- 
ment unanimously  aflSrmed  with  costs. 

HOWARD,  J.  This  court  disapproves  of  all 
findings  of  fact  to  the  effect  that  the  Gaspereaux 
property  was  pledged  to  secure  the  individual 
debts  of  the  Pattens,  or  either  of  them,  and  to 
the  effect  that  Henry  Patton  was  given  author- 
ity by  the  plaintiff  to  pledge  the  property  for 
the  payment  of  the  notes  of  Henry  Patton  and 
Mary  S.  Patton,  and  to  the  effect  that  the 
Patton  notes  were  used  to  the  joint  interest  of 
Smith  and  Patton.  This  court  specifically  dis- 
approves of  the  fifth,  seventh,  and  thirty-second 
proposed  findings  submitted  by  the  defendant 
bana  and  found  by  the  trial  court;  also  the 
ninth  proposed  finding  presented  by  the  de- 
fendant Henry  Patton  and  found  by  the  trial 
i  court. 
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ABANDONMENT. 

Parent  and  Child, 


See  Highways,  ^=>79; 
17 ;   Wills,  <©=>229. 


ABATEMENT  AND  REVIVAL 

V.    DEATH  OF  PARTY  AND  REVIVAL 
OF  ACTION. 

(A)  Abntcmeiit  or  Survival  of  Action. 

^=»67  (N.Y.Sup.)  Death  of  defendant  after  de- 
fault judgmcDt  held  to  suspend  all  proceedings 
in  action,  except  revival  in  name  of  represen- 
tative, BO  that  orders  postponing  argument  on 
motion  to  open  default  judgment,  and  setting 
aside  judgment  and  a  review  of  such  orders, 
were  unauthorized.— Ullman-I^instein  Co.  v. 
Urimmins,  152  N.  Y.  S.  251. 

ABUSE  OF  PROCESS. 

See  Process,  ^=»1(J8. 

ACCEPTANCE. 

See  Carriers,  ^=^89. 

ACCORD  AND  SATISFACTION. 

$ee  Payment;  Release. 

ACCOUNT. 

5ee  Action,  ^=»48;  Attorney  and  Client,  ^» 
117;  Courts,  <&=>201,  202-  Kxecutors  and 
Administrators,  ^=5>283,  471-507;  Injunc- 
tion, ^=»2S;  Insane  Persons,  ^=»42 ;  Jury, 
«g=>ll ;  Trusts,  ^=»295,  313. 

ACCOUNT  STATED. 

5=>6  (N.T.Snp.)  Where  defendant,  who  made 
idvances  to  plaintiff,  issued  monthly  statements 
n  which  interest  was  compounded,  the  state- 
nents  which  were  accepted  did  not  become  ac- 
rounts  stated;  it  appearing  that  bp<'au8e  of 
he  relations  between  the  parties  plaintiff  could 
lot  repudiate  the  contract.— Spain  v.  Talcott, 
.-)2   N.  Y.  S.  611. 


ACKNOWLEDGMENT. 

n.   TAKING  AND  CERTIFICATE. 

®=>33  (N.Y.Sur.)  A  document  certified  before  a 
notary  in  Germany j  without  the  "seal  of  the 
city  or  town  in  which  the  notary  resides"  ap- 
pearing, as  required  by  Real  Property  Law,  § 
301,  subd.  8,  held  not  of  itself  evidence,  under 
Code  Civ.  Proc.  §  037,  of  a  person's  right  to 
receive  from  an  administrator  the  estate  due 
the  person  signing  the  document.— In  re  Kroog's 
Estate,  152  N.  Y.  S.  553. 

^=:936  (N.Y.Sur.)  A  document,  signed  by  the 
sole  next  of  kin,  authorizing  an  administra- 
tor to  pay  over  money,  the  signature  of  which 
was  certified  by  a  royal  Prussian  notary,  held 
not  certified  in  compliance  with  Code  Civ. 
Proc.  §  9.S5.  requiring  certification  in  conformi- 
ty with  Real  Property  Law,  §§  303,  306,  and 
therefore  not  of  itself  evidence,  under  Code 
Civ.  Proc.  §  937,  that  the  payment  was  au- 
thorized.—In  re  Kroog's  Estate,  152  K.  Y.  S. 
553. 

ACTION. 

See   Abatement   and   Revival;     Dismissal   and 
Nonsuit 

n.  NATURE  AND  FORM. 

^=>27  (N.Y.Sup.)  Complaint  hetd  to  set  out 
action  of  tort  for  conversion  of  stock  against 
corporation,  but  no  cause  of  action  against  in- 
dividual defendants  alleged  to  have  assumed 
its  liabilities.— 'Nicholson  v.  Sprague,  152  N. 
Y.  S.  228. 

III.   JOINDER,   SPLITTING,   CONSOLI- 
DATION,  AND   SEVERANCE. 

«=»48  (N.YiSup.)  Under  Code  Civ.  Proc.  §  48S, 
subd.  9,  relating  to  joinder  of  causes  of  action, 
trust  company,  individually  and  as  administra- 
tor, held  entitled  to  maintain  action  for  an  ac- 
counting to  determine  amount  due  estate,  though 
incidentally  seeking  adjustment  of  confiicting 
claims  prereouisite  to  such  determination. — 
Metropolitan  Trust  Co.  of  City  of  New  York  v. 
Stallo,  152  N.  Y.  «.  173. 
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ADJOINING  LANDOWNERS. 

See  Boundaries;    Party  Walls. 

ADMINISTRATION. 

See  Assignments  for  Benefit  of  Creditors,  €=> 
256,  268;    Executors  and  Administrators. 

ADMIRALTY. 

See  Shipping. 

ADMISSION. 

See  Attorney  and  CHent,  €=5>4. 

ADMISSIONS. 

See  Evidence,  «=9226,  265;    Pleading,  «=9l27. 

ADOPTION. 

See  Witnesses,  ^=»140. 

ADULTERY. 

See  Jury,  ^=»25. 

ADVANCEMENTS. 

See  Usury,  ^=931. 

ADVANCES. 

See  Judgment,  «=»721. 

ADVERSE  POSSESSION. 

I.  NAT17RE  AND   REQUISITES. 

(A)   Acanlsltfton  of  Rlffl&ta  by  Pre»criptlo« 

In  General. 

^=»6  (N.T.Sup.)  Title  to  a  manuscript  drama, 
good  against  an  infringer,  as  well  as  the  orig- 
inal owner,  may  be  acquired  by  continuous, 
open,  and  notorious  possession,  with  mainte- 
nance of  exclusive  right— O'Neill  v.  General 
Film  Co.,  152  N.  Y.  S.  599. 

AFFIDAVITS. 

See  Attachment,  «=»97,  102;  Criminal  Law, 
^=5>956;    Pleading,  <g=>238. 

AGENCY. 

See  Principal  and  Agent. 

AGREED  CASE. 

See  Submission  of  Controversy. 

ALIENS. 

See  Constitutional  Law,  «@=»42,  210,  211,  238, 
252 ;  Municipal  Corporations,  ^=»215,  32 1  ; 
States,  ^=»53;   Treaties,  <@=»11. 

ALIMONY. 

See  DiTorce,  «=>203-236. 

ALTERATION  OF  INSTRUMENTS. 

See  Reformation  of  Instruments;      Wills, 
174. 


AMBASSADORS  AND  CONSULS. 

«=>6  (N.Y.CityCt.)  Under  the  statute  requii^ 
ing  the  consuls  to  encourage  litigants  before 
them  to  submit  their  controversies  to  referr-*^. 
a  judgment  of  the  Consular  Court  of  China, 
entered  upon  the  report  of  a  single  referee,  i* 
valid.-Newman  v.   Basch,  152  N.    Y.    S.  450. 

AMENDMENT. 

See  Appeal,  <©=>887 ;    Pleading,  «=s>238-25.S. 

ANCILLARY  ADMINISTRATION. 

See  Executors  and  Administrators,  ^=>51& 

ANIMALS. 

<S=s>26  (N.Y.Sup.)  If  one  in  possession  of  s 
colt  has  a  lien  for  its  keep,  and  voluntarily  sur- 
renders the  colt,  the  lien  is  lost— Dean  v.  But- 
ler, 152  N.  Y.  S.  34. 

ANSWER. 

See  Pleading,  <g=5>93-142,  194,  238. 

APPEAL 

See  Certiorari;  Costs,  «S=»222-25l<^,  .^IT: 
Courts,  <g=>190;  Criminal  I^w,  ^=>iav>- 
1186;  Homicide,  €=s>338;  Municipal  Cor- 
X>oration8,  ^»493. 

III.   DECISIONS  REVIE1VABIJ5. 

(E)   Nature,  Scope,  and  Bffeet  of  De^lsloK. 

<g=»87  (N.Y.Sup.)  No  appeal  will,  under  Cf«ie 
Civ.  Proc.  §  793,  lie  from  an  order  denying  a 
preference  in  an  ejectment  suit— Empire  City 
Racing  Ass'n  v.  National  Fair  8c  Exposition 
Ass'n,  152  N.  Y.  S.  833. 

<g=>l05  (N.Y.Sup.)  No  appeal  lies  from  aa 
order  denying  a  motion  to  dismiss  a  complaitt 
— Pasinsky  v.  Metropolitan  News  Co.,  152  N.  \'. 
S.  232. 

<@=>I20  (N.Y.)  In  view  of  Code  Civ.  Proc.  f 
1346,  as  amended  by  Laws  1914,  c.  351,  as  ti 
appeal  to  the  Appellate  Division,  revers^al  by 
it  in  a  jury  case,  silent  as  to  its  grounds  is  t^ 
viewable  on  the  assumption  that  it  approved  tbr? 
findings  of  fact.— Middleton  v.  Whitridge^  10^ 
N.  E.  192,  213  N.  Y.  499. 

A  decision  by  the  Appellate  Division  tbar 
there  was  no  evidence  to  sustain  the  vexdict 
held  not  one  which,  if  unanimous,  is,  un.kr 
Const,  art.  6,  §  9,  and  Code  Ov.  Proc.  §  IVI. 
subd.  4,  not  reviewable.— Id. 

An  original  finding  or  decision  by  the  Appe- 
late Division  under  Code  Civ.  Proc.  §  1317,  as 
amended  by  Laws  1912,  c.  380,  h^ld  not  id* 
which,  if  unanimous,  is  under  section  191.  sul«d. 
4,  and  Const,  art.  6,  §  9,  not  reviewable.— I i 

Const,  art.  6.  {  9,  and  Code  Civ.  Proc,  §  IW. 
subd.  4,  held  not  to  deprive  the  Court  of  Sj- 
peals  of  jurisdiction  to  review  a  judgment  .f 
the  Appellate  Division  on  its  unanimous  -i^ 
cision,  but  merely  to  make  the  specific  questijs 
of  law  not  reviewable. — Id. 

Reversal  and  granting  of  new  trial  by  th^ 
Appellate  Division,  in  a  jury  case,  before  am^^D'I- 
ment  of  Code  Civ.  Proc.  f  1346,  by  Laws  K»14. 
c  351,  would  not  be  reviewable,  absent  affirs- 
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itive  appearance  of  aflSrmance  of  the  jury*« 
indiDgs. — Id. 
Reversal  and  dismissal  of  the  complaint  by  the 
appellate  Division,  in  a  jury  case,  before  amend* 
Qent  of  Code  Civ.  Proc.  §  1346,  by  Laws  1914, 
;.  351,  is  reviewable  as  to  power  to  dismiss 
he  complaint.— Id. 

t!=>  1 20  (N.Y.Sup.)  A  question  of  fact  in  action 
i^ninst  city  for  salary  held  to  only  involve 
i^'hts  of  parties  under  such  peculiar  state  of 
tuts,  not  likely  to  be  repeated,  as  not  to  justi- 
y  allowance  of  an  appeal  to  Court  of  Appeals 
fter  unanimous  aflSrmance  by  Appellate  Divi- 
ion  of  dismissal  of  complaint.— Martin  T.  City 
f  New  York,  152  N.  Y.  S.  8. 

F)   Mode  of  Rendition.  Form,  and  Kntry 
of  Jadirment  or  Order. 

J=>I23  (N.Y.Sup.)  No  appeal  lies  from  a  "rul- 
nsr"  made  by  a  trial  court,  nor  from  the  "find- 
iig  of  the  jury."~Pasinsky  v.  Metropolitan 
s'ews  Co.,  152  N.  Y.  S.  232. 

7.   PRESENTATION    AND     RESERVA- 

TION  IN  LOWER  COURT   OF 

GROUNDS   OF  REVIEW. 

A.)   laaacM  and  Qneatlona  In  Lovrer  Court. 

^=»I7I  (N.Y.Sup.)  Where  an  action  was  tried 
dthout  objection  on  the  theory  of  two  negligent 
cts,  though  only  one  was  pleaded,  defendant 
onld  not  urge  on  appeal  that  a  recovery  was 
ot  authorized  on  the  ground  not  alleged. — Fur- 
ing  V.  Winne  &  McKain  Co.,  152  N.  Y.  S. 
45. 

U)  Objections  and  Motions,    and  Rnlinars 
Til  er  eon. 

5=3 1 84  (N.Y.Sup.)  Where  defendant  agreed  to 
reference,  and  did  not  raise  the  point  before 
lie  referee,  it  could  not  first  complain  on  ap- 
eal  that  plaintiff's  remedy  was  at  law,  triable 
Illy  hy  a  jury.— BeiJman  v.  United  Surety  Co., 
r>2  N.  Y.  S.  684. 

t=>l93  (N.Y.Sup.)  In  an  action  on  a  fire  pol- 
^y\  where  the  complaint  set  forth  the  facts 
rhich  defendant  would  be  expected  to  meet,  de- 
L»ndant,  not  having  pointed  out  any  technical 
•isufficiencies,  cannot  sustain  a  dismissal  of 
tie  complaint  because  the  proof  did  not  corre- 
pond  to  the  complaint  as  to  defects  which 
light  have  been  cured.— Wilbisky  v.  German 
Llhance  Ins.  Co.  of  New  York,  152  N.  Y.  S. 
048. 

==>2I6  (N.Y.Sup.)  An  employer,  when  sued 
)r  injuries  to  an  emploj'^,  cannot  complain  of 
le  instructions  submitting  issue  of  negligence, 
here  he  failed  to  request  any  further  instruc- 
on.— Dobler  v.  Conron  Bros.  Co.,  152  N.  Y. 
.  266. 

H.   REQUISITES  AND  PROCEEDINGS 
FOR   TRANSFER  OF    CAUSE. 


5  191,  snbd.  2.— Middleton  t.  Whitridge,  108  N. 
B.  192,  213  N.  Y.  499. 

(D)  Writ  of  Error,  Citation,  or  Hdtlce. 

9ss>420  (N.Y.)  Notice  of  appeal  from  Appellate 
Division,  affirming  an  order  of  the  Special 
Term,  stating  that  the  intermediate  order  to  be 
reviewed  was  the  order  of  the  Special  Term, 
was  a  harmless  irregularity.— In  re  Heinsheim- 
er,  108  N.  E.  636,  214  N.  Y.  301. 

X.  RECORD  AND  PROCEEDINGS  NOT 
IN  RECORD. 

(D)  Con t«Bt«,   Makfnjff,   and   Settlemeat   ot 
Ca«e  or  Statement  of  Facta. 

^=9564  (N.Y.Sup.)  An  application  for  an  or- 
der to  extend  the  time  to  serve  the  case  is  not 
within  the  jurisdiction  of  the  appellate  court, 
since  it  must  be  made  at  Special  Term. — Mc- 
Keon  V.  Sherman,  152  N.  Y.  S.  435. 
^=s>569  (N.Y.Sup.)  Where  a  stenographer  did 
not  make  a  full  report,  as  required  by  Judiciary 
Law,  §  295,  party  held  entitled  to  have  the  case 
on  appeal  settled  according  to  the  evidence  as 
to  what  really  occurred.— Weber  v.  Interborough 
Rapid  Transit  Co.,  152  N.  Y.  S.  197. 

XVI.   REVIEW. 
(A)   Scope  and  Extent  In  General. 

<g=»837  (N.Y.)  The  question  of  the  sufficiency 
of  the  evidence  to  present  a  question  of  fact  is 
to  be  decided  on  appeal  by  the  evidence  actually 
admitted— Middleton  v.  Whitridge,  108  N.  E. 
192,  213  N.  Y.  499. 

^=s>837  (N.Y.)  Modification  of  surrogate's  de- 
cree by  Appellate  Division  held  presumed  made 
as  a  matter  of  law,  and  the  question  before  the 
Court  of  Appeals  was  whether  there  was  any 
evidence  to  support  the  surrogate's  decree. — In 
re  Phipps'  Will,  108  N.  E.  554,  214  N.  Y.  378. 
^=s>854  (N.Y.)  Where  the  proceedings  on  the 
trial  were  governed  by  an  erroneous  conception 
of  the  relations  of  the  parties,  which  yet  re- 
sulted in  a  correct  verdict  the  judgment  would 
not  be  reversed.— Henry  I'hipps  Estates  v.  Tong 
Phong,  108  N.  E.  410,  214  N.  Y.  308. 


9)  Petition     or    Prayer,    Alloi^vanoe,    anA 
Certlllcate  or  Attda-vlt. 

=>358  (N.Y.)  The  judgment  of  the  Appellate 
►ivision,  though  unanimous,  being  one  of  re- 
prsal,  appeal  lies  to  the  Court  of  Appeals  with 
lit  allowance  of  it,  pursuant  to  Code  Civ.  Proc. 


(B)   Interlocntory,     Collateral,     and     Snp- 

plenieutar>'  Proceedlnars  and 

Q,neHtlon«. 

<@=>874  (N.Y.Sup.)  When  the  essential  facts 
are  undisputed,  and  no  question  of  discretion 
is  involved,  the  court  may  consider  the  merits, 
even  on  appeal  from  order  granting  or  refusing 
preliminary  injunction.— Appleby  v.  City  of 
New  York,  152  N.  Y.  S.  357. 

(O   Parties  Entitled  to  Alleire  Error. 

^=>SB3  (N.Y.)  Having  consented  that  the  equi- 
table issues  raised  by  the  counterclaim  should  be 
tried  at  Trial  Term,  plaintiff,  on  appeal,  cannot 
assert  that  they  should  have  been  sent  to  the 
Special  Term  for  trial.— City  of  New  York  v. 
^fatthew8,  108  N.  E.  80,  213  N.  Y.  563. 

(D)   Amendments,   Additional   Proofs,  and 
Trial  of  Cause  Ane^r. 

<S=>887  (N.Y.Sup.)  Under  Act  Pa.  April  26, 
1855  (P.  L.  309)  §§  1,  2,  giving  joint  action  for 
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wrongful  death  to  surviving  parents,  held  that, 
where  action  was  brought  in  New  York  within 
statutory  period,  complaint,  omitting  to  name 
mother  as  joint  plaintiff,  might  be  amended  on 
appeal.— Benyak  v.  Ijehigh  Coal  &  Navigation 
Co.,  152  N.  Y.  S.  329. 

(E)    Presamptlons. 

€=>907  (N.Y.Sup.)  Where  the  evidence  was  not 
returned  with  the  appeal,  it  must  be  assumed 
that  findings  of  fact  by  the  trial  court  were  cor- 
rect.—Kam  man  V.  Kamman,  152  N.  Y.  S,  579. 
®=>927  (N.Y.Sup.)  On  appeal  from  verdict  di- 
rected for  the  defendant,  the  plaintiff  is  enti- 
tled to  the  ben(»fit  of  the  most  favorable  infer- 
ences that  can  be  drawn  from  the  testimony  in 
his  behalf.— F.  V.  Smith  Contracting  Co.  v. 
City  of  New  York,  152  N.  Y.  S.  658. 
®=>927  (N.Y.Sup.)  Where  a  cause  is  dismissed 
upon  defendant's  motion,  on  the  case  as  made 
by  plaintiff's  evidence,  the  facts  must  be  taken 
as  detailed  therein.— uadomski  v.  Consolidated 
Gas  Co.  of  New  York,  152  N.  Y.  S.  1050. 
<g=>927  (N.Y.Sup.)  Where  a  complaint  is  dis- 
missed, plaintiff  is  entitled  to  the  most  favor- 
able inferences  fairly  deducible  from  the  testi- 
mony.—Iluffmire  V.  General  Electric  Co.,  152 
N.  Y.  S.   1052. 

^=>930  (N.Y.Sup.)  It  must  be  presumed  that 
the  jury  followed  the  instructions.- Dobler  v. 
Conron  Bros.  Co.,  152  N.  Y.  S.  20(5. 

(P)  Discretion  of  Lovrer  Court. 

(^=^964  (N.Y.Sup.)  Granting  of  motion  to 
place  case  on  the  short-cause  calendar  held  not 
reviewable,  being  discretionary.— Polstein  v. 
General  Accident  Fire  &  Life  Assur.  Corpora- 
tion. 152  N.  Y.  S.  90(5. 

(G)    C^veatloma  of  Fact,  Verdicts,  and  Flnd- 
tnirs. 

<S=>I003  (N.Y.Co.Ct.)  That  finding  of  a  city 
court  is  sustained  by  testimony  of  one  witness 
and  contradicted  by  testimony  of  two  witnesses 
does  not  call  for  reversal  by  the  county  court 
on  appeal.— Sheldon  v.  Otsego  &  H.  R.  Co.,  152 
N.  Y.  S.  702. 

(H)   Harmless  Error* 

^=s>l039  (N.Y.)  Plaintiff's  inaccurate  allegation 
that  agreement  was  partly  written,  and  that 
written  part  was  contained  in  resolutions  form- 
ing no  part  of  the  contract,  held  to  be  disre- 
garded, where  defendant  was  not  harmed  there- 
by.—Young  V.  United  States  Mortgage  &  Trust 
Co..  108  N.  E.  418,  214  N.  Y.  271). 
<@=:»1050  (N.Y.Sup.)  Error  in  admitting  testi- 
mony by  the  assistant  cashier  of  a  bank  of 
facts  of  which  he  had  no  knowledge  held  prej- 
udicial under  the  evidence. — Jennings  v.  Lincoln 
Nat.  Bank,  152  N.  Y.  S.  1. 
^==>i050  (N.Y.Sup.)  An  appellate  court  will  re- 
verse a  judgment  for  error  in  admitting  evi- 
dence more  readily,  where  the  verdict  was  bas- 
ed on  equally  balanced  conflicting  evidence,  and 
the  objectionable  testimony  tended  to  prejudice 
the  jury.— Hammer  v.  Eisner-Mendelson  Co., 
152  N.  Y.  S.  1003. 

®==>1058  (N.Y.Sup.)  Where  the  matter  sought 
to  be  shown  has  been  otherwise  brought  before 
the  jury,  exclusion  of  direct  evidence  thereof  is 


harmless  error.— Levine  t.  Orentllch,  152  N.  I. 
S.  962. 

^ss>1073  (N.Y.Sup.)  An  order  striking  findiczs 
from  the  judgment  roll  h^ld  harmless. — Stalty 
V.  Murray,  152  N.  Y.  S.  163. 

(J)   Decisions  of  Intermediate  Covrts. 

«=s>l09l  (N.Y.)  Where  the  Appellate  DivL^ina 
allowed  an  appeal  b^  permission,  it  will  be  pr^ 
sumed  the  constitutional  question  involved  »a- 
determined,  and  not  that  the  decision  turn^^i 
on  a  question  of  discretion.— Moot  v.  Moot,  Itfc 
N.  E.  424,  214  N.  Y.  204. 

^s»l094  (N.Y.)  On  appeal  from  the  AppeUati 
Division,  findings  of  fact  unanimously  a&r3<><i 
by  it,  and  having  support  in  the  evidence,  are 
conclusive. — Lancaster  Sea  Beach  Improvement 
Co.  V.  City  of  New  York,  108  N.  E.  90,  :il4 
N.  Y.  1. 

^=>I094  (N.Y.)  Where  there  was  no  evidHE* 
that  ought  reasonably  to  satisfy  a  jury,  a  tic-- 
ing  affirmed  by  the  Appellate  Division  will  'r 
set  aside  by  the  Court  of  Appeals. — In  re  Ca>«. 
108  N.  B.  408,  214  N.  Y.  199. 
^=>I094  (N.Y.)  An  exception  to  a  refusal  tj 
grant  a  nonsuit  or  dismissal  of  a  complaint  is 
reviewable  in  the  Court  of  Appeals,  aftt-r  s 
unanimous  affirmance  by  the  Appellate  Divisioi 
—Williams  v.  City  of  New  York,  108  N.  E.  443, 
214  N.  Y.  259. 

(K)  Smbseanemt  Appesls. 

^=»I097  (N.Y.Sup.)  The  decision  on  a  formpf 
appeal  is  the  law  of  the  case  on  a  subsequent 
appeal,  where  the  material  facts  proven  on  th* 
two  trials  are  the  same.— Powers  v.  Village  cf 
Mechanicville,  152  N.  Y.  S.  1077. 

XVn.  DETERMINATION  AND    DISPO- 
SITION OF  CAUSE. 

(A)   Decision  in  General.  ' 

<&=>III4  (N.Y.)  Where  Appellate  Division  ren- 
dered judi^ment  without  considering  the  wic&t 
of  the  evidence,  held  that,  in  reversing,  i-e 
Court  of  Appeals  could  not  render  final  judg- 
ment, but  could  onl^  remit  the  caiise  to  the  Ap- 
pellate Division.— loung  v.  United  States  M>rt- 
gage  &  Trust  Co.,  108  N.  E.  418,  214^  N.  I. 
279. 

(C)   ModillcMfctiOB. 

^s>ll49  (N.Y.Sup.)  Failure  of  verdict  in  re- 
plevin to  find  value  held  an  irregularity,  whi-.b 
might  be  corrected  without  a  reversaL — Bux; 
V.  Hanigan,  152  N.  Y.  S.  906. 
<g=>l  151  (N.Y.Sup.)  The  Appellate  IMvisioo  hss 
no  power  to  reduce  the  amount  of  a  judsmer:, 
if  the  party  plaintiff  holding  the  judgment  > 
jects,  in  which  case  it  can  only  order  a  d*" 
trial.— Korn  v.  Freedlander,  152  N.  Y.  S.  t> 
Where  plaintiff,  on  defondant's  appeal,  !•«- 
sented  to  reduction  of  judgment,  and  judgm-i: 
was  modified  accordingly  and  affirmed,  defen-1  ii: 
could  not  attempt  to  reverse  it  on  ground  •'  | 
plaintiff's  voluntary  reduction  as  to  part  of  i- 
-Id. 

0=>1I5I   (N.y.Sup.)  Where  the   court    chare-, 
that  punitive  damages  for  ejection  from  a  the- 
ater could  not  be  recovered,  in  the  absem  i 
evidence  of  defendant's  wantonness,  and  tli'  ' 
was  no  such  evidence,  a  verdict  including  pLX 
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ve  damages  must  be  reduced.*— Kelmenson  v. 
ietropolitan  Opera  Co.,  152  N.  Y.   S.  1002. 

(D)  Reversal. 

=»  I  i  70  (N.Y.)  Failure  in  any  duty  of  the 
rial  Term  to  make  findings  supporting  its  de^ 
sion  of  the  issues  under  the  counterclaim  does 
>t  authorize  the  Appellate  Division  to  reverse 
id  decide  the  issues  the  other  way. — City  of 
ew  York  v.  Matthews,  108  N.  E.  80,  213  N. 
.  563. 

=>i  175  (N.Y.)  Prior  to  the  amendment  of 
Lxle  Civ.  Proc.  §  1346  (Laws  1914,  c.  351),  the 
(»iirt  of  Appeals  could  not  reinstate  a  judg- 
ent  for  plaintiff  upon  a  verdict  which  had 
^on  erroneously  reversed  by  the  Appellate  Di- 
sion  on  a  question  of  law,  but  must  remand 
le  ca«e  to  the  Appellate  Division.— Junker- 
innn  v.  Tilyou  Realty  Co.,  108  N.  E.  190,  213 
.   Y.   404. 

Since  the  amendment  of  Code  Civ.  Proc.  § 
L>46  (Lraws  1914,  c.  351),  the  Court  of  Appeals 
ptnl  not  remand,  to  the  Appellate  Division  for 
s  consideration  of  the  facts,  a  case  in  which 
le  Appellate  Division  erroneously  reversed  a 
idjjment  for  plaintiff  rendered  upon  a  verdict 
f  a  jury.— Id. 

=>  I  1 75  (N.Y.Sup.)  Where  the  complaint  should 
ave  been  dismissed  below,,  the  appellate  court, 
Q  reversal,  may  dismiss  the  action. — Cannon  v. 
'argo,  152  N.  Y.  S.  834. 

x=>  M  77  (N.Y.)  On  appeal  from  a  judgment  of 
:^vorsal  and  dismissal  of  complaint  by  the  Ap- 
ellate Division  before  amendment  of  Code  Civ. 
•roc.  §  1346,  by  Laws  1914,  c.  351,  there  being 
vidence  for  the  jury,  and  exceptions  requiring 
new  trial,  new  trial  will  be  granted.— Mid- 
leton  V.  Whitridge,  108  N.  E.  192,  213  N.  Y. 
99. 

J=>II77  (N.Y.)  Where  the  Appellate  Division 
everses  a  judgment  for  plaintiff  in  a  personal 
Qjiiry  action,  because  plaintiff  was  negligent, 
3  a  matter  of  law,  it  need  not  direct  a  new 
rial,  but  can  dismiss  the  complaint— Peterson 
•  Ocean  Electric  Ky.  Co.,  108  N.  E.  199,  214 
s\  Y.  43;  Id..  108  N.  E.  200. 
5=»  1 1 78  (N.Y.Sup.)  In  suit  involving  owner- 
hip  of  a  fund  paid  into  court,  tried  under  a 
uisapprehension  of  the  issues,  keld^  that  new 
rial  would  be  ordered. — Oliner  v.  Goldenberg, 
.52  N.  Y.  S.  235. 

ARBITRATION  AND  AWARD. 

?ee  Reference. 

II.   ARBITRATORS  AND  PROCEED- 
INGS. 

g=»28  (N.Y.Sup.)  Under  Code  Civ.  Proc,  § 
i3<H),  where  arbitrators  were  not  sworn,  waiv- 
er of  oath  not  having  been  made,  the  objection 
vas  fatal.— In  re  St.  John's  Guild,  152  N.  Y. 

ni.   AWARD. 

8=»7I  (N.Y.Sup.)  Under  Code  Civ.  Proc.  § 
;i«i74,  where  the  only  objection  to  the  award 
'8  that  the  arbitrators  were  not  sworn,  the 
time  set  by  the  submission  not  bavins  expired, 
i  rehearing   before   the   same   arbitrators   may 


properly  be  directed.— In  re  St  John's  Guild, 
152  N.  Y.  S.  685. 

ARGUMENT  OF  COUNSEL 

See  Criminal  Law,  <S=5>707-730. 

ARREST. 

See  Municipal  Corporations,  ^=»747. 

I.   IN   Civil.   ACTIONS. 

<®=>35  (N.Y.)  Under  Code  Civ.  Proc.  §  549, 
subd.  4,  authorizing  arrest  in  an  action  on  con- 
tract on  allegations  of  fraud  in  contracting  the 
liability,  held,  that  such  allegation  in  action 
for  damages  for  wrongful  discharge  did  not  au- 
thorize arrest— Novotny  v..  Kosloflf,  108  N.  E. 
189.  214  N.  Y.  12. 

ASSAULT  AND  BATTERY. 

See  Municipal  Corporations,  ^=»747. 

ASSESSMENT. 

See  Insurance,  ^=»719 ;  Municipal  (Corpora- 
tions, <©=>408-513;    Taxation,  <S=»310-49G. 

ASSETS. 

See  Partnership,  ^=s>187. 

ASSIGNMENTS. 

See  Attorney  and  Client,  ^=>132;  Bankruptcy, 
<©=>140;  Bills  and  Notes,  <g=»315;  Chattel 
Mortgages,  ^=»8 ;  Corporations,  ^=s>114 ; 
Discoverj',  ^=^73;  Intoxicating  Liquors,  ^=> 
103 ;  landlord  and  Tenant,  ^=5>208 ;  Replev- 
in, «=>8;    Sales,  <S=»475;    Usury,  «=>31. 

I.   REQUISITES   AND  VAUDITY. 

(A)  Property,  Estates,  and  Rltflits  Asslgrn- 

able. 

^=»24  (N.Y.Sup.)  A  complaint  on  an  assigned 
claim  for  malicious  prosecution  held  properly 
dismissed  as  heing  on  a  nontransferable  claim 
for  personal  injury,  within  Code  Civ.  Proc. 
S  lOiO  (now  Personal  Property  Law,  §  41),  and 
section  3343,  subd.  9.— Assets  Collecting  Co.  v. 
Myers,  152  N.  Y.  S.  930. 

(B)  Mode   and    SnfflclencF    off  Asslflmment. 

(S=^3i  (N.Y.Sup.)  An  agreement  held  not  an 
assignment  by  an  officer  and  attorney  of  a  sav- 
ings bank  of  his  salary.— Gibbs  v.  Knickerbocker 
Savings  &  Loan  Co.,  152  N.  Y.  S.  4. 
<^57  (N.Y.Sup.)  Notice  to  a  debtor  of  the  as- 
signment of  a  debt  is  unnecessary. — Doughty  v. 
Weston,  152  N.  Y.  S.  1035. 

IV.   ACTIONS. 

<^l3f  (N.Y.Sup.)  A  complaint  on  a  claim  as- 
signed by  a  receiver,  merely  alleging  assign- 
ment to  plaintiff,  without  alleging  the  action  or 
proceeding  wherein  the  receiver  was  appointed, 
or  order  or  judgment  in  which  his  title  to  the 
cause  of  action  could  be  legally  deduced  or  pre- 
sumed, is  defective. — Assets  Collecting  Co.  v 
Myers,  152  \.  Y.  S.  930. 
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ASSIGNMENTS  FOR  BENEFIT  OF 
CREDITORS. 

See  Bankruptcy ;    Pleading,  <@=>380. 

I.   REQUISITES   AND   VALIDITY. 
(B)    Form   and   ReQiilsltea   of  Infltrniiients. 

^=^54  (N.Y.Sup.)  Assignment  of  certain  claims 
to  chairman  of  committee  of  creditors  held  not 
required  to  conform  to  Debtor  and  Creditor 
Law,  §  3,  as  to  assignments  for  benefit  of  cred- 
itors.—Doughty  V.  Weston,  152  N.  Y.  S.  1035. 

IV;   ADMIKISTRATION  OF   ASSIGNED 
ESTATE. 

^=>256  (N.Y.Sup.)  *A  trustee,  under  an  assign- 
ment to  collect  claims  and  apply  the  proceeds  to 
the  payment  of  creditors  of  the  assignor,  may 
sue  on  a  claim.— Vandyke  v.  Webb,  152  N.  Y. 
S.  508. 

Where  an  assignor  for  creditors  refused  to 
aid  the  trustee  in  collecting  claims  assigned,  the 
trustee  held  entitled  to  compensation  for  ex- 
penses incurred  in  attempting  to  collect  claims. 
-Id. 

Where  a  tmstee  for  benefit  of  creditors  made 
advancements  to  the  assignor,  to  be  repaid  out 
of  receipts  on  claims  assigned,  but  the  claims 
were  not  collectied  because  ,of  the  assignor's 
misconduct,  the  advances  were  chargeable 
against  the  estate.— Id. 

^=»268  (N.Y.Sup.)  A  trustee,  under  an  as- 
signment to  collect  claims  and  apply  the  pro- 
ceeds to  the  payment  of  creditors  of  the  as- 
signor, suing  on  a  claim,  the  expenses  incurred 
are  chargeable  against  the  estate.— Vandyke  v. 
Webb,  152  N.  Y.  S.  508. 

V.   BIGHTS  AND  REMEDIES  OF 
CREDITORS. 

(B)   Presentation,  Proof,   and  Parment   of 
Claims. 

(^rx'SOe  (N.Y.Sup.)  A  trustee  for  the  benefit 
of  creditors  need  not,  for  the  benefit  of  the  es- 
tate of  the  assignor,  plead  limitations  against 
a  claim  of  an  attorney  for  services.— Vandyke 
V.  Webb,  152  N.  Y.  S.  508. 
^=:93f8  (N.Y.Sup.)  Compensation  of  attorney 
employed  by  a  trustee  for  benefit  of  creditors  to 
prosecute  a  claim  involving  a  diflicult  question 
of  law  cannot  be  based  on  the  fact  of  a  difficult 
question,  where  the  court  made  the  principal 
research.— Vandyke  v.  Webb,  152  N.  Y.  S.  508. 

(D)   Settluflr   Aside    Asslarnuient. 

^=»343  (N.Y.Sup.)  Assignment,  even  if  voida- 
ble as  to  creditors  under  Debtor  and  Creditor 
Law,  §  3,  held  not  subject  to  attack  in  action 
in  aid  of  attachment,  in  view  of  Code  Civ. 
Proc.  §  1871.— Doughty  v.  Weston,  152  N.  Y.  S. 
1035. 

VII.   ACCOUNTING,     SETTLEMENT, 

AND  DISCHARGE   OF 

ASSIGNEE. 

e=>390  (N.Y.Sup.)  A  trustee  for  the  benefit  of 
creditt)rs  of  the  assignor  may  not  recover  for 
legal  services  performed  by  him  in  the  name  of 


another  as  attorney  of  record.— Vandyke  v. 
Webb,  152  N.  Y.  S.  508. 

\Miere  an  assignor  for  creditors  refused  to 
aid  the  trustee  in  collecting  claims  assigned,  thr 
trustee  held  entitled  to  compensation  for  serv- 
ices in  attempting  to  collect  claims. — Id- 
Interest  held  not  allowed  on  compensation  for 
services  under  an  assignment  for  benefit  '.^f 
creditors.— Id. 

$=:>39l  (N.Y.Sup.)  Where  a  trustee  for  henctt 
of  creditors  settled  claims  due  the  assisrnor  »»a 
the  refusal  of  the  latter  to  assist  in  enforcing  the 
full  amount  due,  the  trustee  could  only  reoovt^r 
the  usual  commissions  on  the  amount  collected. 
—Vandyke  v.  Webb,  152  N.  Y.  S.  508. 

ATTACHMENT. 

See  Assignments  for  Benefit  of  Creditors,  ^=» 
343;  Bankruptcy,  ^=>315,  423;  Execution. 
<S=»29;    Pleading,  ^==>380. 

I.   NATURE   AND   GROUNDS. 
(B)   Grounds  of  Attachment. 

^=:>25  (N.Y.Sup.)  Evidence  of  nonresidence  of 
defendants  held  suflicient  to  justify  attachment. 
under  Code  Civ.  Proc.  §  G36.— Gotham  Nat 
Bank  of  New  York  v.  Martin,  152  N.  Y.  S.  G54. 

III.   PROCEEDINGS  TO   PROCURE. 

(B)    AflldaTits. 

<©=>97  (N.Y.Sup.)  Allegation  in  affidavit  for 
attachment  made  by  principal  in  the  transa(*- 
tion  as  to  nonresidence  held  presumptively  mad-* 
upon  knowledge  and  sufficient  to  sustain  the  at- 
tachment—Miller V.  Jones,  152  N.  Y.  S.  739. 
€=^102  (N.Y.Sup.)  In  action  for  goods  sold  and 
delivered,  affidavit  held  sufficient  to  sustain  at- 
tachment—Miller V.  Jones,  152  N.  Y.  S.  739. 

ATTORNEY  AND  CLIENT. 

See  Assignments  for  Benefit  of  Creditors,  C^ 
318,  SIK) ;  Corporations,  ^=^S17^  ;  Critni- 
nal  Law,  ^=>641,  707-730;  Divorce,  ^=>::«i:;- 
23G:  Executors  and  Administrators,  ^=»:C:»»: 
Injunction,  ^=»186:  Judgment  ^=>17,  ir.s. 
143,  818;  New  Trial,  <g=»20;  Pleading.  C= 
238;  Principal  and  Agent,  €=>8;  Sripula 
tions,  «=»13 ;   Witnesses,  «@=>202,  206. 

I.   THE   OFFICE   OF   ATTORKET. 
(A)  Admission  to  Praetlee. 

<®=>4  (N.Y.)  "Science'*  on  which  Court  of  Ap- 
peals Rules  4  (48  N.  E.  vi),  regulating  admi- 
sion  to  the  bar,  requires  a  preliminary  examiui.- 
tion  of  law  students,  not  college  graduates,  is 
physics,  and  not  any  science,  as  botany.— In  n» 
Grout  108  N.  E.  83,  214  N.  Y.  39. 

Under  Court  of  Appeals  Rules  4  (48  N.  E. 
vi),  regulating  admission  to  the  bar,  requiring 
a  preliminary  examination  of  law  stndents  ani 
clerks,  not  college  graduates,  in  history,  on- 
cannot  be  required  in  economics. — Id. 
^==>4  (N.Y.Sup.)  Work  in  a  law  office  during 
law  school  vacations  will  not  make  up  the  cv^d- 
tinuous  year  of  clerkship  required  by  the  rule? 
for  admission  to  the  bar. — In  re  McOarev.  lai' 
N.  Y.  S.  324. 

\Vork  in  a  law  office  during  the  laat  year  is 
law  school  is  not  a  compliance  with   the  rules 
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tf  court,  requiriBg  a  year's  clerkship  at  prac- 
iral  office  work  during  the  usual  business 
ours.— Id. 

II.  BETAINER  AND  ADTHORITY. 

J=>92  (N.Y.Sup.)  While  a  client  is  represent- 
d  by  his  attorney,  the  refusal  of  such  attor- 
ey  to  try  a  case  before  a  judge  having  the 
ipht  to  hear  it  is  as  binding  upon  the  client 
s  any  other  act  of  the  attorney  at  the  trial. 
-Kugelman  v.  Katz,  152  N.  Y.  S.  aC5. 

II.    DUTIES  WJ}  LIABrLITIES  OF  AT- 
TOBNEY  TO   CUENT. 

J=>n2  (N.Y.Sup.)  Where  an  infant  plaintiff 
(liled  to  sign  papers  for  the  appointment  of  a 
uardian  ad  litem,  held,  that  attorneys  were 
ot  liable  for  delay  in  instituting  suit— Zeitlin 
.  Morrison,  152  N.  Y.  S.  1000. 
=»M7  (I^.Y.Sup.)  Plaintiff  corporation,  prac- 
cing  law  in  violation  of  Penal  Code,  §  280, 
rid  not  thereby  precluded  from  recovering  on 
tt  accounting  against  defendant  attorney,  re- 
lin^d  by  it  to  conduct  the  litigation  for  mon- 
rs  received  by  him  in  his  employment.— United 
tatps  Title  Guaranty  Co.  v.  Brown,  152  N.  Y. 
.  470. 

IV.   COBIPENSATION  AND  LIEN  OF 
ATTOBNEY. 

(A)  Feen  and  Other  Remuneration. 

=>I32  (N.Y.)  Under  Code  Cr.  Proc.  §  308, 
'oviding  for  assignment  of  counsel  to  one  ar- 
liRnod  without  counsel,  held  that  relators  were 
it  entitled  to  allowance  of  counsel  fee.— People 
:  rel.  Van  Doren  v.  Prendergast,  108  N.  E. 
<?»,  214  N.  Y.  16. 

=>I40  (N.Y.Sup.)  Allowance  of  third  of  any 
im  recovered  by  plaintiff  to  his  attorney,  on 
ibstitution  of  attorney,  held  not  excessive. — 
estivo  V.  Bradley  Contracting  Co.,  152  N.  Y. 

320. 
=>I50  (N.Y.)  An  attorney  whose  client  dis- 
ntinues  the  litigation,  for  the  conduct  of 
hich  the  attorney  was  to  receive  a  contingent 
e,  can  recover  only  for  the  value  of  services 
ready  rendered.— Andrewes  v.  Haas,  108  N. 
.  423,  214  N.  Y.  255. 

(B)  Lien. 
=»I74  (N.Y.)  Tender  common-law  rule  and  Ju- 
r-iary  Law,  §  475,  an  attorney  employed  at  an 
muni  salary  has  no  lien  for  unpaid  salary  on 
ooeeds  of  a  judgment  procured  by  him  after 
3  g:eneral  employment.— In  re  Heinsheimer, 
•8  X.  E.  636,  214   N.  Y.  361. 

AUTHORITY. 

e  Prfncipal  and  Agent,  ^=>115,  119. 

AUTOMOBILES. 

e  Master  and  Servant,  <©=>330;  Sfiinicipal 
Corporations,  €=>703  ;    Trial,  <S=>140. 

AWARD. 

p  Arbitration  and  Award,  ^s»71. 


BANKRUPTCY. 

See  Assignments  for  Benefit  of  Creditors ;  Lim- 
itation of  Actions,  (g=>55;  Process,  ^=»168; 
Sales,  <&=>479;   Trusts,  <g=»62%. 

in.    ASSIGNMENT,  ADMINISTRATION, 

AND  DISTRIBUTION  OF  BANK- 

RXJPT'S  ESTATE. 

(B)  AMlamment,    and    Title,    Rlffltta,    and 
Remedies   of  Trustee   In   General. 

^=9 1 40  (N.Y.SuPi)  Where  the  assignee  of  a 
contract  for  the  purchase  of  an  article  on  in- 
stallments became  bankrupt,  the  trustee  suc- 
ceeded to  all  the  rights  of  the  assignee,  subject 
to  the  seller's  right  to  retake  the  article  for  non- 
payment—Breakstone V.  Buffalo  Foundry  & 
Machine  Co.,  152  N.  Y.  S.  394. 
^=9 1 40  (N.Y.Sup.)  Property  conveyed  to  hold- 
er of  legal  title  by  the  wife  of  an  insolvent,  such 
wife  having  held  in  trust  for  her  grantee,  held 
not  subject  to  trust  in  favor  of  such  insolvent's 
creditors  after  his  adjudication  in  bankruptcy.-— 
Arbury  v.  Ue  Niord,  152  N.  Y.  S,  763. 

(C)  Preferences   and  Transfers   by  Bank- 

rupt,  and   Attnclmtents   and 
Other  Liens. 

^==>I6I  (N.Y.Sup.)  Property  conveyed  by  wife 
of  an  insolvent  to  its  beneficial  owner,  held  not 
to  be  impressed  with  trust  for  benefit  of  insol- 
vent's creditors  under  the  national  Bankruptcy 
Act,  where  he  had  worked  a  preference  by  put- 
ting his  funds  into  such  property  more  than 
four  months  before  his  adjudication  as  a  bank- 
rupt.—Arbury  V.  De  Niord,  152  N.  Y.  S.  763. 

(E)  Actions   by    or   Agralnst   Trvstee. 

^=>296  (N.Y. Slip.)  Where  a  receiver  is  ap- 
pointed in  a  suit  by  a  trustee  in  bankruptcy 
to  set  aside  conveyances,  the  money  recovered 
therein  should  not  be  appropriated  by  the  trus- 
tee, but  paid  first  to  the  receiver. — Hull  v.  Fif- 
ty-Second St.  Storage  House,  152  N.  Y.  S.  363. 
Under  Bankruptcy  Act,  as  amended,  state 
and  federal  courts  have  concurrent  jurisdiction 
of  a  suit  by  a  trustee  to  set  aside  conveyances 
by  the  bankrupt.— Id. 

(F)   Claims    Asainnt    and    Distribution    of 
IGstate. 

^=»3f5  (N.Y.Sup.)  Judgment  against  city  mar- 
shal for  paying  attached  rents  to  attaching  cred- 
itor with  notice  of  assignee's  claim  held  prov- 
able in  bankruptcy.— Ulner  v.  Doran,  152  N.  Y. 
S.  655. 

(®=>326  (N.Y.Sup.)  A  trustee  in  bankruptcy^ 
substituted  as  defendant  for  bankrupt  in  replev- 
in by  plaintiff,  claiming  under  a  transfer  from 
the  bankrupt,  could  under  Code  Civ.  Proc.  § 
501,  set  up  as  counterclaim  his  right  to  avoid 
the  transfer  under  the  Bankruptcy  Act. — Glea- 
son  V.  Bush,  152  N.  Y.  S.  54. 

V.   RIGHTS,   REMEDIES.   AND  DIS- 
CHARGE  OF  BANKRUPT. 

^=>423  (N.Y.Sup.)  Judgment  against  city  mar- 
shal for  paying  attached  rents  to  attaching  cred- 
itor with  notice  of  assignee's  claim   held  prov- 
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able  in  bankruptcy  and  released  by  the  dis- 
charge.—Ulner  V.  Doran,  152  N.  Y.  S.  65o. 
«@=>433  (N.Y.Sup.)  Under  Code  Civ.  Proc.,  § 
1391,  execution  against  wages  held  not  a  lien 
on  wages  subsequently  becoming  due  after  debt- 
or's discharge  in  bankruptcy. — Ulner  v.  Doran, 
152  N.  Y.  S.  655. 

Under  Code  Civ.  Proc.  §  1391.  upon  debtor's 
discharge  in  bankruptcy,  execution  against  wag- 
es should  be  modified ;  but,  until  modified,  mon- 
eys collected  are  properly  payable  to  the  judg- 
ment creditor, — Id. 

BANKS  AND  BANKING. 

See  Appeal,  €=>1050;    Bills  and  Notes,  ^=»02; 
Dismissal    and    Nonsuit,    ^=>36;     Judgment, 
.     ^==>735;    Set-Off  and  Counterclaim,  ^=^36. 

n.   BANKING  CORPORATIONS  AND 
ASSOCIATIONS. 

(K)   Insolvency    and    DUMolatlom 

<@=s>82  (N.Y.Sup.)  One  resorting  to  equity  to 
obtain  set-off  must  show  that  he  has  no  ade- 
quate remedy  at  law ;  but  in  view  of  Code  Civ. 
l*roc.  §  501,  subd.  2,  a  bank  suing  an  indorser 
had  burden  of  overcoming  defense  of  set-off 
by  proving  financial  condition  of  primary  ob- 
ligor.—Carnegie  Trust  Co.  V.  Kistler,  152  N. 
Y.  S.  240. 

III.   FUNCTIONS   AND   DEALINGS. 
(C)  Deposits. 

€;=>I27  (N.Y.Sup.)  Where  a  properly  indorsed 
check  is  deposited  in  a  bank,  in  the  absence 
of  special  agreement  it  becomes  the  owner  of 
the  check,  agreeing  to  pay  the  amount  at  thj 
purchaser  s  request.— People  v.  Fowler,  152  N. 
Y.  S.  G72. 

<g=>l35  (N.Y.Sup.)  Under  Code  Civ.  Proc.  § 
501,  subd.  2,  an  indorser,  liable  to  an  insol- 
vent bank  after  protest  and  notice,  was  enti- 
tled to  set  off  the  balance  due  from  the  bank 
upon  his  deposit.-^^arnegie  Trust  Co.  v.  Kistler, 
152  N.  Y.  S.  240. 

In  action  by  receiver  of  insolvent  bank  upon 
note  held  by  bank,  held,  that  set-off  of  bank's 
indebtedness  to  deiendant  on  a  deposit  did  not 
violate  state  Banking  Law  or  the  National 
Banking  Act  as  to  preferences.— Id. 
<@=»I39  (N.Y.Sur.)  A  bank,  which  pays  checks 
after  the  deaUi  of  the  drawer  with  no  knowl- 
edge of  his  death,  is  not  liable  for  the  amount 
thereof.- In  re  Stacey's  Estate,  152  N.  Y.  S. 
717. 

Death  of  drawer  of  check  held  to  revoke 
payee's  authority  to  receive  the  money  thereon, 
and  the  money  remained  the  property  of  the 
estate.— Id. 

C=»I40  (N.Y.Sur.)  The  giving  of  a  check  does 
not  operate  to  transfer  the  amount  thereof  from 
the  depositor  to  the  holder  of  the  check  until  it 
has  been  accepted  by  the  bank.— In  re  Stacey's 
Estate,  152  N.  Y.  S.  717. 

^=:>I54  (N.Y.Sup.)  In  an  action  by  a  depositor 
against  a  bank,  evidence  held  insufiicient  to 
sustain  a  verdict  that  the  depositor  had  made 
only  one  deposit  of  a  certain  amount,  and  not 
two,  as  appeared  in  her  passbook  and  duplicate 


slips  and  the  ledger  of  the  bank.— Jennin^  ▼. 
Lincoln  Nat  Bank,  152  N.  Y.  S.  1. 

(D)   Collections. 

^=9(75  (N.Y.Sup.)  In  an  action  against  a  bank 
for  negligence  in  having  failed  to  present  a  not^ 
for  payment,  so  as  to  charge  the  indorser,  evi- 
dence held  improperly  excluded.— Gilpin  v.  C*»* 
lumbia  Nat.  Bank,  152  N.  Y.  S.  619. 

Such  indorser's  insolvency  h^d  matter  of  de- 
fense, with  the  burden  of  proving  it  upon  de- 
fendant bank.— Id. 

Costs  taxed  against  holder  of  note  in  his  un- 
successful action  against  such  indorser  h^d  not 
recoverable  against   the  bank.— Id. 

CB)  Loans  and  DIaconnta. 
<S=5>I8«  (N.Y.Sup.)  Under  Banking  Law,  §  74, 
in  a  suit  on  a  note  for  $80,  carrying  usurious 
interest,  taken  by  plaintiff,  a  private  bank-i-. 
plaintiff  was  entitled  to  judgment  for  ij-* 
amount  of  the  note,  with  legal  interest ;  Bant- 
ing Law,  §  314,  having  no  application. — Clarke 

V.  Taylor.  152  N.  Y.  S.  664. 

rV.  HATIONAIi  BANKS. 

<®=>235  (N.Y.City  Ct.)  The  CJomptroller  of  tie 
Currency  must  take  notice  of  and  be  governed 
by  the  decisions  of  the  courts. — Williams  t. 
Frank  Levy,  Inc.,  152  N.  Y.  S.  454. 

V.   SAVINGS  BANKS. 

^s>290  (N.Y.Sup.)  Plaintiff,  having  renderp<i 
legal  services  to  a  savings  bank,  held  entitlr<i 
to  recover  the  difference  between  the  actual 
operating  expenses  and  the  statutory  limit 
placed  on  such  expenses,  where  the  amount  b* 
was  to  receive  brought  the  total  beyond  the 
limit.— Gibbs  v.  Knickerbocker  Savings  &  Lwtn 
Co.,  152  N.  Y.  S.  4. 

^==>306  (N.Y.Sup.)  Evidence  KM  insufficient  t^ 
justify  a  finding  for  defendant  savings  bank.  iL 
an  action  against  it  for  payment  of  plaint iir> 
funds  on  a  forged  order.— Robesteien  ▼.  BVank- 
lin  Savings  Bank,  152  N.  Y.  S.  227. 
^=^307  (N.Y.Sup.)  Where  stock  of  a  saTin^s 
bank  was  surrendered  and  canceled,  so  as  to  is- 
crease  its  assets,  a  merger  agreement,  approT^ec 
by  the  superintendent  of  banks,  who  understood 
the  way  the  assets  were  increased,  is  not  in- 
valid, as  the  result  of  fraud  or  conspiracy.— 
Gibbs  V.  Knickerbocker  Savjngs  A  Loan  Co, 
152  N.  Y.  S.  4. 

VI.  LOAN,  TRUST,  AND  mVESTMENT 

COMPANIES. 

^=:»3I5  (N.Y.Sup.)  A  trust  company,  or^nii- 
ed  under  Laws  1887,  c  546,  held  anthoiized  by 
section  21,  subd.  11,  to  accept  a  deposit  w;t- 
which  to  acquire  stocks  of  other  concern*.— 
^ladison  Trust  Co.  v.  Carnegie  Trust  Co.,  1.">J 
N.  Y.  S.  517. 

A  director,  who  was  a  member  of  the  ex- 
ecutive committee  of  a  trast  company,  held  tr» 
have  authority  to  accept  for  it  an  arrnngemt  u: 
to  act  as  trustee  of  a  deposit  to  be  used  for  ac- 
quiring stocks  of  other  companies. — Id. 

The  vice  president  of  a  trust  company,  wh-i 
was  authorized  to  act  in  the  president's  a> 
sence,  may  accept  for  the  company  an  a^^-e- 
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»nt  for  it  to  receive  a  deposit  and  expend  the 
mo  in  noqniring  named  stocks.— Id. 
That  checks  for  funds  received  by  a  trust 
tnpany  on  certain  trusts  were  transferred  to 
•  '  of  its  directors  does  not  change  its  lia- 
ity.-Id. 

r=>317  <N.Y.Sup.)  rnder  Laws  1«92,  c.  689, 
156,  158,  and  Banking  Law,  §  190,  the  bene- 
iary  of  a  private  trust  held  not  to  have  a 
pference  over  general  creditors  of  a  trust  com- 
nv. — Madison  Trust  Co.  v.  Carnegie  Trust 
».,  152  N.  Y.  S.  517. 

Ill  equity  the  beneficiaries  of  a  trust  fund 
l*f  not  entitled  to  any  preference  over  the  gen- 
al  creditors  of  a  truet  company.— Id. 

BASTARDS. 

'c   Paupers,  ^=»21. 
I.    nXEGITIMAGY  IN  GENERAI*. 

=>I2  (N.Y.Sup.)  Under  Laws  1895,  c.  531, 
eviously-bom  children  of  a  couple,  who  after 
e  removal  of  impediments  became  by  agree- 
ent  lawful  husband'  and  wife,  were  legitima- 
ted.—Summo  V.  Snare  &  Triest  Co.,  152  N.  Y. 
29. 

m.   PROCEEDINGS  UNDER  BAS- 
TARDY IJkWS. 

=65  (N.Y.Sup.)  In  bastardy  proceedings,  evi- 
►nce  held  sufficient  to  show  that  defendant 
as  father  of  plaintiff's  illegitimate  child.— 
ommissioner  of  Public  Charities  of  City  of 
ew  York  v.  Vassie,  152  N.  Y.  S.  496. 
In  bastardy  proceedings,  there  is  no  necessity 
lat  the  testimony  of  the  plaintiff  be  corrobo- 
ited.— Id. 

BENEFITS. 

?e  Insurance,  ^»816. 

BEQUESTS. 

?e   Wills. 

BILL  OF  LADING. 

je  Carriers,  «=»30,  89,  159. 

BILL  OF  PARTICULARS. 

?e  Pleading,  «=s>318. 

BILLS  AND  NOTES. 

>e  Banks  and  Banking,  «5=»127,  175,  181; 
rhattel  Mortgages,  ^s>242 ;  Dismissal  and 
Nonsuit,  ^5»36;  Executors  and  Administra- 
tors, €==>124  :  Judgment,  ^=»735 ;  Payment, 
€=>19-73;  Pleading,  C=»8;  Principal  and 
Surety,  «=s>194. 

I«   REQUISITES  AND  VALIDITY. 
(B)   Consideration. 

=>92  (N.T.)  A  note  given  by  stockholders  and 
rectors  to  a  bank,  so  as  to  protect  its  sur- 
ns.  held  supported  by  a  valuable  consideration. 
I'nion  Bank  of  Brooklyn  v.  Sullivan,  108  N. 
.  .V)St.  214  N.  Y.  382. 


IV.  NEGOTIABILITY  AND  TRANSFER. 

(A)  Iniitrnmients  Negotiable. 

^=5>I55  (N.Y.Sup.)  A  note  due  90  days  aft- 
er date  held  nonnegotiable,  because  of  the  stipu- 
lation that  payment  shall  not  be  made  until 
the  Post  Office  Department  accepts  the  maker's 
building.— Devine  v.  Price,  152  N.  Y.  S.  321. 

(B)   Transfer   Ity   Indorsement. 

^=»I98  (N.Y.Sup.)  WTiere  a  check  was  indorsed 
b^  the  writing  of  the  payee's  name  on  the  back, 
title  passed  to  the  indorsee. — People  v.  Fowler, 
152  N.  Y.  S.  672. 

V.  RIGHTS  AND  LIABII.ITIES  ON  IN- 

DORSEMENT   OR  TRANSFER. 

(A)   Indorsement  Before  Delivery  to  or 
Transfer  by  Payee. 

^=^245  (N.Y.Sup.)  After  a  note  was  protested 
and  notice  given  to  the  indorser,  he  becarao  lia- 
ble, not  as  a  suretv,  but  independently  of  the 
liability  of  the  maker.— Carnegie  Trust  Co.  v. 
Kistler,  152  N.  Y.  S.  240. 

(@=:»256  (N.Y.)  Where  a  note  signed  and  in- 
dorsed by  several  was  canceled,  except  as  to  one 
indorser,  the  cancellation  which  was  unauthor- 
ized did  not  affect  the  validity  of  the  remaining 
indorsement.—Fnion  Bank  of  Brooklyn  v.  Sul- 
livan, 108  N.  E.  558,  214  N.  Y.  332. 
<@=s>266  (N.Y.Sup.)  Whether  three  indorsers  be- 
came joint  sureties  for  the  maker  of  the  note, 
or  liable  as  successive  indorsers,  one  paying  the 
note  at  maturity  became  entitled  to  contribution 
from  her  coindorsers.— Strasburger  v.  Myer 
Strasburger  &  Co.,  152  N.  Y.  S.  757. 

(B)   Indorsement  for  Transfer. 

<8=>273  (N.Y.CityCt.)  Under  Negotiable  Instru- 
ment Law,  §§  30,  74,  an  indorsement  on  a  note 
signed  by  a  church,  bearing  the  names  of  the 
finance  committee,  held  not  to  make  the  mem- 
bers of  the  committee  personally  liable.— Chelsea 
Exch.  Bank  v.  First  United  Presbyterian 
Church,  152  N.  Y.  S.  201. 

(C)  AHslflrnment  or  Sale. 

C=>3I5  (N.Y.Sup.)  The  assignee  of  notes  tak^s 
them  subject  to  any  defense  or  counterclaim 
good  as  against  the  assignor. — Smith  v.  Hedges, 
152  N.  Y.  S.  95. 

VI.   PRESENTMENT,    DEMAND,    NO- 
TICE, AND   PROTEST. 

<S=>396  (N.Y.)  Under  Negotiable  Instruments 
Law,  S§  130,  140,  presentment  of  note  for  pay- 
ment held  not  necessary  to  charge  those  si;;:n- 
ing  apparently  as  indorsers. — Union  Bank  of 
Brooklyn  v.  Sullivan,  108  N.  B.  558,  214  N.  Y. 
332. 

<©=>396  (N.Y.CityCt.)  Under  Negotiable  In- 
struments Law,  §  167,  assistant  treasurer  of 
curporntion,  signing  its  note  as  such,  and  in- 
dorsing it,  and  who  by  his  own  act  had  actual 
knowledge  of  its  dishonor  by  nonpayment,  hdd 
liable  as  an  indorser  without  formal  written  no- 
tice of  dishc»nor.— Wm.  S.  Merrell  Chemical  Co. 
V.  Root,  152  N.  Y.  S.  3C8. 
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VIII.   ACTIONS. 

^=^460  (N.Y.Sup.)  The  maker  and  the  indorser 
may  at  the  holder's  election  be  proceeded  upon 
in  separate  actions,  or  joined  in  one  ac^io^-r" 
Carnegie  Trust  Co.  v.  Kistler,  152  N.  Y.  S. 
240. 

<S=>480  (N.Y.Sup.)  A  separate  defense  in  an 
action  on  a  note  held  not  to  present  the  defense 
that  plaintiff  was  not  the  real  party  in  inter- 
est—Ferber  V.  Third  Street  Realty  Co.,  152  N. 
Y.  S.  352. 

<S=»489  (N.Y.Sup.)  In  suit  by  holder  of  check 
against  maker,  who  had  stopped  payment,  m 
which  payee's  cmplover  was  impleaded,  and  in 
which  all  parties  claimed  title  to  fund  paid 
into  court  by  maker,  held  that  employer's  tes- 
timony as  to  payee's  embezzlement  of  money 
represented  bv  check  was  within  the  issues.— 
Oliner  v.  Goldenberg,  152  N.  Y.  S.  235. 
^=5>497  (N.Y.Sup.)  Under  Negotiable  Instru- 
ments Law,  I  98,  a  holder,  obtaining  a  note 
from  an  indorser  having  a  defective  title,  has 
the  burden  of  showing  that  he  acquired  the  note 
in  due  course.— Ecks  v.  Montanara,  152  N.  Y. 
S.  1010. 

iS=>5l6  (N.Y.)  Under  Negotiable  Instruments 
Law.  §  204,  evidence  held  to  show  that  the  can- 
cellation of  a  note  and  the  substitution  of  other 
instruments  was  not  authorized.— Union  Bank 
of  Brooklyn  v.  Sullivan,  108  N.  E.  558,  214  N. 
Y.  332. 

<©=>537  (N.Y.Sup.)  Financial  interest  of  plain- 
tiff, her  son,  and  defendant  in  a  corporation, 
whose  note  the  parties  indorsed  as  officers  and 
as  individuals,  held  to  make  it  a  question  of 
fact  whether  they  intended  to  become  jointiv 
liable  as  sureties,  and  not  successively  in  the 
order  of  thpir  indorsements.— Strasbuvirer  v.  My- 
er  Strasburger  &  Co.,  152  N.  Y.  S.  757. 
<©=p537  (N.Y.Sup.)  Whether  an  indorser  of  a 
note  had  title  thereto  at  the  time  of  the  trans- 
fer held  for  the  jury.— Ecks  v.  Montanara,  lo2 
N.  Y.  S.  1010. 

BOARDS. 

See  Counties,  €=>153,  190. 

BONA  FIDE  PURCHASERS. 

See  Sales,  <8=»473,  480;  Vendor  and  Purchaser, 
<®=>232. 

BONDS. 

See  Carriers,  <g=>252;  Guaranty,  «^=»01;  In- 
junction, ®=>239;  Intoxicating  Liquors,  <©=» 
88;  Judgment,  <S=>lt»U,  048;  Principal  and 
Agent,  <©=>115 ;  Principal  and  Surety ;  Rail- 
roads, €=»15,  150;    Trusts,  <©=»274. 

I.  REQUisrrcs  and  vauditt. 

C=»27  (N.Y.Sup.)  Premium  paid  by  plaintiff 
to  a  surety  company  held  sufficient  considera- 
tion for  bonds  given  by  plaintiff,  as  principal, 
and  surety  company,  as  surety,  to  secure  annual 
payments  to  plaintiff's  children.—Lawrence  v. 
Morris,  152  N.  Y.  S.  777. 

<®3»4I  (N.Y.Sup.)  Bonds  given  by  plaintiff,  who 
had  been  adjudged  incompetent,  to  support  her 
children,  held  not  executed  under  duress,  though 
given  to  prevent  the  children's  guardian  from 


opposing  an  adjudication  of  competency.— Law- 
rence V.  Morris,  152  N.  Y.  S.  777. 

m.  NEGOTIABILITY  AND  TRAlfSFEB. 

i©=>84  (N.Y.Sup.)  A  pledge  of  bonds  by  plain- 
tiff, subject  to  its  contract  whereby  defendan: 
was  to  repurchase  the  bonds  at  specified  datv*. 
held  not  to  show  that  the  bonds  were  not  held 
at  all  times  for  the*  defendant,  so  that  it  wa- 
not  released  on  its  contract. — Brooklyn  Bank 
in  the  City  of  New  York  v.  Borough  Bank  of 
Brooklyn,  152  N.  Y.  S.  338. 

BOUNDARIES. 

I.  DESCRIPTION. 

^=s>8  (N.Y.Sup.)  A  deed  of  a  vacant  lot,  bound- 
ed along  the  line  of  a  building  and  incladiiK 
one-half  of  the  wall  thereof,  held  to  convey  t- 
the  center  of  the  wall.— Connelly  t.  Fish,  Vol 
N.  Y,  S.  371. 

II.  EVIDENCE,  ASCERTAINMJBNT.AHD 
ESTABULSHMENT. 

^s»48  (N.Y.Sup.)  Where  barn  encroaching  "S 
adjoining  lot  and  fence  connected  there«:r: 
were  a<*cepted  for  many  years  as  the  divi&i  - 
line,   held,  that  the  line   by   acquiescence  a£j 

Sractical  location  became  located  there. — Lane  v 
acobs.  152  N.  Y.  S.  605. 
Where  fence  accepted  as  division  line  was  D'*: 
straight,  court  held  to  have  erred  in  adjcd:- 
cating  that  the  boundary  was  a  straight  lit* 
from  the  point  where  the  fence  commenceA- 
Id. 

Where  fence  on  the  rear  of  a  lot  had  been  a* 
cepted  as  dividing  line,  line  dividing  the  fr-L' 
portions  of  the  lots  held  to  be  run  from  the  ?ii 
of  the  fence,  and  not  from  an  angle  thert»]^ 
-Id. 

^=>49  (N.l'^.Sup.)  Division  line  betwe*»n  1  *> 
held  not  practically  located  by  the  position  : 
the  curb  line,  of  a  driveway,  and  of  a  .small  • 
namental  tree.— Lane  v.  Jacobs,  152  N.  1'.  ^ 
605. 

BRIDGES. 

See    Canals,    €=»17 ;     States,   <&=>191 ;     Stre 
Railroads,  €=>31 ;    Taxation,  ^==>37G. 


BROKERS. 

See  Factors. 

IV.   COMPENSATION  AND  UtEK. 

^s>52  (N.Y.Sup.)  Real  estate  broker  held  ts: 
tied  to  commissions  for  procuring  a  purcbi'^^^ 
for  defendant's  realty,  irrespective  of  hig  arr> 
ment  unsupported  by  consideration,  to  posrpr* 
his  right  thereto  until  price  was  paid  by  bu}' 
—Bernstein  v.  Fulson  Realty  Co.,  152  X.  Y.  > 

<@=>56  (N.Y.Sup.)  Brokers  held  not  entitle!  r 
recover  commissions  for  leasing  property.  w>  - 
the  lease  had  been  brought  about  by   the  : 
ant  and  defendant.— Weinberg  v.  Smith,  loi  > 
Y.  S.  1030. 

^==>64  (N.Y.Sup.)  A  receipt  for  a  smah  p= 
ment  on  the  purchase  of  a  business  h4^4  nr* 
contract,  obligating  the  seller  to  pay  broker «' 
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fees,  though  the  purchaser  did  not  perform.— 
Ruth  y.  Neiheiser,  152  N.  Y.   S.  098. 

V.   ACTIONS  FOB  COMPENSATION. 


(N.Y.Sup.)  In  action  by  a  broker  to  re- 
cover commissions,  evidence  held  insufficient  to 
show  that  defendant,  the  seller,  waB  guilty  of 
any  set  which  prevented  consummation  of  the 
transaction. — Ruth  v.  Neiheiser,  152  N.  Y.  S. 

ms. 

VI.   RIGHTS,  POWERS,  AND  LIABILI- 
TIES  AS  TO  THIRD  PERSONS. 

<&=>I02  (N.Y.Snp.)  A  purchaser  of  property 
from  a  broker  could  not  defeat  the  broker's 
right  of  action  on  a  check  of  the  purchaser 
turned  over  to  him  by  the  owner  of  the  proper- 
ty sold,  because  the  broker  made  false  represen- 
tations as  to  what  the  owner  would  sell  for. — 
Aroiiowitz  V.  Woollard,  152  N.  Y.  S.  11. 
<@==>i06  (N.Y.Sup.)  In  an  action  for  deceit  in 
inducing  an  exchange  of  land,  evide.nce  held  in- 
sufficient to  show  authority  of  a  real  estate 
asrent  to  make  representations  for  defendant. — 
Mecum  v.  Becker,  152  N.  Y.  S.  385. 

BY-LAWS. 

See  Insurance,  ^=»719. 

CALENDARS. 

See  Trial,  <&=>12. 

CANALS. 

See   States,  «^=>191. 

K.    ESTABLISHMENT,  CONSTRXJOTION, 
AND  MAINTENANCE. 


17  (N.Y.Sup.)  Under  the  Barge  Canal  Act, 
the  canal  board,  in  restoring  a  bridge  partly 
taken,  need  not  conform  it,  in  elevation,  style, 
construction,  etc.,  with  the  portion  remaining. 
—Town  of  Easton  y.  Canal  Board,  152  N.  Y.  S. 

CANCELLATION  OF  INSTRUMENTS. 

i^eo  Bills  and  Notes,  ^=>256,  516;  ReformaUon 
of  Instruments  ;   Wills,  ®==»191. 

CARRIERS. 

See  Commerce,  ^=»8. 

I.   CONTROL  AND  REGULATION  OF 
COMMON  CARRIERS. 

(B)   Interstate  and  Intemntlonal  Trans- 
portation. 

<©:=>30  (N.Y.Sup.)  Under  Interstate  Commerce 
Act,  §  1,  as  amended,  all  common  carriers  must 
ostablish  just  and  reasonable  freight  classifi- 
cations and  just  and  reasonable  regulations  af- 
f*^cting  rates  and  bills  of  lading. — A.  C.  Cheney 
IMano  Action  Co.  v.  Xew  York  Cent.  &  II.  R. 
n.  Co..  152  N.  Y.  S.  285. 


II.   CARRIAGE  OF  OOODS. 

•     (D)  Transportation   and  Delivery  by 
Carrier. 

^=s>S9  (N.Y.Sup.)  Under  Carmack  amendment 
to  Interstate  Commerce  Act,  held  that,  where 
bill  of  lading  contains  no  notation  as  to  notifiy- 
ing  consignor  of  consignee's  refusal  to  accept, 
the  consignee  is  presumed  to  be  the  owner. — 
Wien  V.  Now  York  Cent.  &  H.  R.  R.  Co.,  152 
N.  Y.  S.  154. 

Common-law  liability  of  carrier  ends  when 
goods  reach  their  destination,  and  consignee  has 
a  reasonable  time,  after  notice,  to  accept  them, 
and  fails  to  do  so,  or  refuses  to  accept  them.— 
Id. 

Where  consignee,  after  notice  of  arrival,  re- 
fuses to  accept  goods,  consignor  is  bound  to  de- 
mand delivery  of  goods  to  himself  and  to  take 
charge  of  them  at  destination.— Id. 

(G)  Carrier  as  'Warebonseman. 

^=>I40  (N.Y.Sup.)  Upon  consignee's  failure  to 
accept  goods,  after  notice  and  a  reasonable  time 
to  remove  them,  liability  of  the  carrier  as  ware- 
houseman commences.— Wien  v.  New  York  Cent. 
&  H.  R.  R.  Co.,  152  N.  Y.  S.  154. 

(H)   I^lmltatlon   of  Liability. 

^=>I59  (N.Y.Sup.)  Common  carrier  of  goods  in 
interstate  commerce  held  entitled  to  waive  the 
stipulation  in  its  bill  of  lading  limiting  time  for 
presentation  of  claims  for  loss  of  shipment. — 
A.  C.  Cheney  Piano  Action  Co.  v.  New  York 
Cent.  &  H.  k.  R.  Co.,  152  N.  Y.  S.  285. 

Carrier,  who  corresponded  with  shipper  on  the 
basis  of  a  subsisting  claim  against  it  for  loss  of 
a  shipment,  held  to  have  waived  stipulation  in 
bill  of  lading  limiting  time  for  filing  formal 
claim.— Id. 

(I)  Connecting  Carriers. 

<&=>f75  (N.Y.Sup.)  Neither  under  common  law 
nor  under  Interstate  Commerce  Act  is  final  car- 
rier bound  to  notif>  consignor  of  consignee's  re- 
fusal to  accept  goods. — Wien  v.  New  York  Cent. 
&  H.  R.  R.  Co.,  152  N.  Y.  S.  154. 

<S=>I77  (N.Y.Snp.)  Under  Carmack  amendment 
to  Interstate  Commerce  Act,  initial  carrier  is 
liable,  not  only  for  negligence  of  its  own  serv- 
ants, but  for  those  of  connecting  carriers  re- 
sulting in  any  loss  or  damage  to  goods  en  route. 
—Wien  V.  Ntw  York  Cent.  &  U.  R.  R.  C3o.,  152 
N.  Y.  S.  154. 

Under  Carmack  amendment  to  Interstate  Com- 
merce Act,  initial  carrier  is  liable  for  loss  or 
damage  from  final  carrier's  failure  to  nofify 
consignee  of  arrival,  or  failure,  on  consignee's 
refusal  to  accept  them,  to  store  for  account  of 
consignor.— Id. 

Initial  carrier  held  not  liable  for  loss  or  in- 
jury from  final  carrier's  failure  to  perform  its 
agreement  with  consignor  after  consignee's  re- 
fusal to  accept;  such  damage  or  injury  not  be- 
ing within  Interstate  Commerce  Act,  §§  1,  20. 
— id. 

€=>I77  (N.Y.Sup.)  A  common  carrier  of  inter- 
state shipments  of  goods  by  federal  law  is  liable 
for  loss  of  or  damage  to  goods  after  they  have 
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left  its  line.— A.  C.  Cheney  Piano  Action  Co.  v. 
New  York  Cent.  &  H.  R.  R.  Co.,  152  N.  Y.  S, 
285. 

IV.   CARRIAGE   OF   PASSENGERS. 
(B)   Pares*  Tickets,  and  Special  Contractu. 

<g=>252  (N.Y.Sup.)  That  Laws  1907,  c.  185,  and 
Laws  1908,  c.  479,  requiring  that  persons  selling 
tickets  and  receiving  money  on  deposit  give 
bond,  were  included  in  the  schedule  of  laws  re- 
pealed in  1909,  did  not,  in  view  of  I^aws  1909, 
c.  590,  and  their  incorporation  in  General  Busi- 
ness Law,  §§  150-154,  repeal  them.— Sciabalia 
V.  Illinois  Surety  Co.,  152  N.  Y.  S.  760;  Cohen 
V.   Same,   Id.  703. 

A  waiver  of  the  benefit  of  a  bond  given  pur- 
suant to  Laws  1907,  c.  185,  and  Laws  lUOS,  c. 
479,  held  not  a  condition  precedent  to  a  dei)osi-  i 
tor's  right  to  resort  to  additional  security  j;iven  i 
pursuant  to  Laws  1910,  c,  348,  art.  3a.— Id. 

(D)  Personal  Injuries. 
4:=>28l  (N.Y.)  The  carrier  owes  a  duty  of  rea- 
sonable attention  to  a  passenger  becoming  sick ; 
its  servants  having  knowledge  or  notice  thereof. 
— Middleton  v.  Whitridge,  108  N.  E.  192,  213 
N.  Y.  499. 

^=>287  (N.Y.Sup.)  A  railroad  company  held 
negligent  in  running  its  train  in  a  city  subway 
at  a  high  rate  of  speed,  in  the  reverse  way  of 
the  track,  without  warning,  past  a  platform 
crowded  with  passengers. — D'Arcy  v.  Inter- 
borough  Rapid  Transit  Co.,  152  N.  Y.  S.  500. 
<8=>3I6  (N.Y.Sup.)  To  rebut  the  inference  of 
negligence  from  the  fact  that  its  elevator  fell, 
defendant  innkeeper  did  not  need  to  show  the 
exact  cause  of  the  accident,  but  w^as  required  to 
show  freedom  from  negligence  as  to  all  prob- 
able cause.— Gage  v.  Waldorf  Astoria  Hotel  Co., 
152  N.  Y.  S.  1019. 

An  elevator  not  being  normally  a  dangerous 
instrumentality,  the  presumption  is  that  fail- 
ure to  control  it  was  due  either  to  the  negli- 
gence of  operator  or  his  employer.— Id. 
<g=>3l8  (N.Y.)  Evidence  held  to  warrant  a  find- 
ing of  negligence  of  emploj^^s  on  a  street  car  in 
coutiuuing  in  the  assumption  that  a  passenger 
was  drunk,  and  not  sick  and  in  need  of  medical 
attention.— Middleton  v.  Whitridge,  108  N.  E. 
192,  213  N.   Y.   499. 

^=>3I8  (N.Y.Sup.)  In  action  for  injuries  re- 
ceived in  the  fall  of  an  elevator,  to  justify  a 
judgment  of  dismissal,  evidence  should  have 
shown  care  so  conclusively  that  the  only  fair 
inference  was  that  the  accident  was  one  that 
could  not  have  been  guarded  against  by  ordi- 
nary care.— Gage  v.  Waldorf  Astoria  Hotel  Co., 
152  N.  Y.  S.  1019. 

Evidence  held  insuflicient  to  rebut  the  infer- 
once  of  defendant's  negligence  arising  from  the 
occurrence  of  the  accident. — Id. 
^=s>320  (N.Y.)  Evidence  held  sufficient  tc  go 
to  the  jury  on  the  issue  of  omission  of  a  car- 
rier's duty  to  a  sick  passenger  on  its  street  car 
being  the  proximate  cause  of  his  death.— Middle- 
ton  V.  Whitridge,  108  N.  E.  192,  213  N.  Y.  499. 
^=»320  (N.Y.Sup.)  In  an  action  for  the  death 
of  a  waiting  passenger,  struck  by  a  train  in  a 
subway,  the  question  of  contributory  negligence 
was  for  the  jury.— D'Arcy  v.  Interborough  Rap- 
id Transit  Co.,  152  N.  Y.  S.  500. 


^=»32l  (N.Y.)  Under  the  evidence  as  to  proxi- 
mate cause,  held^  defendant  was  entitled  to  an 
inutruction  that  neglect  of  duty  of  its  servants 
to  a  sick  passenger  after  a  certain  time  could 
not  be  considered  on  actionable  negii^enee.— 
Middleton  V.  Whitridge,  108  N.  B.  192,  2ia  N. 
Y.  499. 

(K)  Contributory-     Neirllv«nce     of     Person 
Injured. 

^=>346  (N.Y.Sup.)  In  an  action  for  injuries  to 
one  attempting  to  board  a  subway  train,  tlie 
weight  of  evidence  held  to  show  that  the  acci- 
dent was  caused  by  plaintiff  running  into  the 
door  of  the  car  after  it  had  been  shut. — Coding- 
ton V.  Interborough  Rapid  Transit  Co.,  152  N. 
Y.  S.  989. 

CERTIFICATE. 

See  Acknowledgment,  ^=s>33,  36;    Intoxicating 
Liquors,  <&=>40^,  103,  104. 

CERTIORARI. 

See  Municipal  Corporations,  ^=»159,  191,  502; 

Taxation,  «=p496. 

I.   NATURE  Airo   OROUNDS. 

C=>9  (N.Y.Sup.)  The  common-law  writ  of  cer- 
tiorari is  within  the  judicial  discretion  of  the 
court. — People  ex  rel.  Importers*  &  Traders' 
Nat.  Bank  v.  Purdy,  152  N.  Y.  S.  275. 
(@==»25  (N.Y.Sup.)  Where  a  statute  makes  no 
provision  for  a  hearing,  but  confers  power  to  re- 
move officers  on  filing  written  statement  of  rea- 
sons therefor,  the  removal  is  an  executive  act, 
not  reviewable  by  certiorari.— People  ex  reL 
Loevin  v.  Griffing,  152  N.  Y.  S.  113. 

CHANCERY. 

See  Equity. 

CHANGE  OF  VENUL 

See  Venue,  ^=:>52. 

CHARGE. 

To   jury,    see  Criminal   Law,   ^s>824:     Trial, 
<g=»251. 

CHARITIES. 

See  Taxation,  «=»876;    Wills,  «=>S. 

I.   CREATION,  EXISTENCE,  AND    VA- 
lilDITT. 

^=>7  (N.Y.Sup.)  To  determine  the  status  of  a 
corporation  as  charitable,  recourse  must  be  ha«i 
to  its  charter.— In  re  Loeb,  152  N.  Y.  S.  870. 
€=s>30  (N.Y.Sup.)  The  installation  of  kinder;:ar- 
ten  departments  in  three-quarters  of  the  public 
schools  of  a  locality  held  to  show  general  adop- 
tion, within  an  agreement  giving  defendant  u>e 
of  a  building  until  that  event — Brooklyn  Churv  h 
Society  of  Methodist  Episcopal  Church  v.  Bn.>ok- 
lyn  Free  Kindergarten  Society,  152  N-  Y.  S. 
41. 

n.  CONSTRUCTION,   ADBCINISTRA- 
TION,   AND  ENFORCEMENT. 

C=»36  (N.Y.Sup.)  Under  will  beqaeathing  a 
sum  in  trust  to  a  religious  society  incorporated 
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under  Laws  1801,  c.  79,  and  baying  the  powers 
.2  ran  ted  under  Keligious  Corporations  Law, 
hvldf  it  could  use  the  income  for  any  of  its  law- 
ful purposes.— Rector,  etc.,  of  .St.  Georpe's 
Church  in  City  of  New  York  v.  Morgan,  152  N. 
V.  S.  497. 

0=348  (N.Y.Sup.)  An  agreement  regulating  the 
II sf  and  disposition  of  property  granted  for  char- 
itable purposes  construed. — Brooklyn  Church 
Societj'  of  Methodist  Episcopal  Church  v. 
Brooklyn  Free  Kindergarten  Society,.  17)2  N. 
V.  JS.  41. 

S=>50  (N.Y.Sup.)  Plaintiff,  a  charitable  corpo- 
ration, whose  property  had  been  withheld  by 
ai,j>ther  charitable  concern,  held  entitled  to  re- 
r-nver  only  nominal  damages  for  the  withhold- 
in  jt.—I  Brooklyn  Church  Society  of  Methodist 
i:i)iscopal  Church  v.  Brooklyn  Free  Kindergar- 
t.»n  Society,  152  N.  Y.  S.  41. 

CHATTEL  MORTGAGES. 

See  Injunction,  ^=>161,  175;    Replevin,  ^=>8. 

I.   REQUISITES  AKB  VAUBITT. 

(A)   Natvre    and    Baaentlala    of    Transfers 
of  Chattels   as   Secnrity. 

C=>8  (N.Y.)  An  assignment  by  a  debtor  of  its 
interest  in  described  chattels  to  its  creditor  as 
collateral  for  a  loan  is  not  a  plrdge  but  is  a 
aiortgage.--Gandy  v.  ColUns,  108  N.  E.  415, 
214  N.  Y.  293. 

II.   FILING,    RECORDING.    ANB    REG- 
ISTRATION. 

(A)   OrJarlaal. 

©=»92  (N.Y.)  Failure  of  chattel  mortgagee  to 
comply  with  Lien  Law,  §  230,  does  not  affect 
the  validity  of  the  mortgase  between  the  par- 
ties and  to  an  assignee  of  the  mortgagor  with 
notice.— Gandy  v.  Oallins,  108  N.  E.  415,  214 
N.  Y.  293. 

VIH.    PAYMENT    OR    PERFORMANCE 

OF   CONDITION,   RELEASE,   AND 

SATISFACTION. 

S=>242  (N.Y.)  Acceptance  by  chattel  mort- 
gagee of  a  subsequent  note  in  form  appropriate 
to  collateral  held  in  pledge  does  not  affect  the 
riiihts  of  the  mortgagee  to  seize  the  chattels 
lifter  default,  but  a  sale  under  the  note  does 
lint  transfer  title.— Gandy  v,  Collins,  108  N.  E. 
iin,  214  N.  Y.  293. 

IX.   FORECLOSURE. 

G==>256  (N.Y.Sup.)  Where  a  chattel  mortgagee 
tias  the  right  to  foreclose  under  a  power  of 
«ile.  the  validity  of  the  mortgage  can  be  tested 
>nly  by  action  to  have  it  adjudged  void  or  paid, 
in  which  the  mortgagee  may  ask  foreclosure 
ind  be  restrained  from  enforcing  the  power  of 
?nle  pendente  lite.— Haywood  v.  Lockwood,  152 
S.  Y.  S.  483. 

CHECKS. 

5?ee   Banks   and   Banking,   ^=>139,   140:    Bills 
and  Notes,  ^=>in8. 


CIVIL  SERVICE. 

See  Officers,  «=>66;   States,  «s»52. 

CUIMS. 

See  Aasignments  for  Benefit  of  Creditors,  ^=3 
306,  318;  Bankruptcy,  «=>315;  Counties, 
€=s»205;  Executors  and  Administrators,  ^=» 
221-283;   States,  te=>184. 

COLLECTION. 

See  Banks  and  Banking,  €=»175. 

COMITY. 

See  Courts,  «s>512. 

COMMERCE. 

See  Carriers,  ^=»30. 

I.   POWER  TO  REOITIiATE  IN  OEK- 
ERAIi. 


(N.Y.Sup.)  Federal  statutes  and  decisions 
held  controlling  in  an  action  in  state  court 
against  a  carrier  for  loss  of  an  interstate  ship- 
ment of  goods.— A.  C.  Oieney  l*iano  Action 
Co.  V.  New  York  Cent  &  H.  R.  R.  Co.,  152 
N.  Y.  S.  285. 

n.  S17RJECTS  OF  REGUI^ATION. 

^s>l8  (N.Y.Sup.)  Congress  has  power  over  nav- 
igable waters  within  the  state,  but  the  state 
has  jurisdiction  until  Congress  exercises  its 
ix>wer,  and  title  from  the  state  to  land  under 
navigable  waters  is  subject  to  federal  regula- 
tion as  to  encroachment. — Appleby  v.  City  of 
New  York,  152  N.  Y.  S.  357. 
^==>27  (N.Y.)  Mechanic  employed  in  repair 
shop  of  defendant  railroad,  which  was  engaged 
in  interstate  and  intrastate  commerce,  injured 
by  wheels  of  heavy  traveling  crane,  held  not 
engaged  in  interstate  commerce,  and  hence  not 
entitled  to  recover  under  the  federal  Employ- 
ers' liiability  Act — Shanks  v.  Delaware,  L.  & 
W.  R.  Co.,  108  N.  E.  544,  214  N.  Y.  413. 

COMMERCIAL  PAPER. 

See  Bilhs  and  Notes. 

COMMISSION  AND  COMMISSIONERS. 

See  Constitutional  Law,  ^»62;  Counties,  ^=» 
73,  153,  196 ;  Eminent  Domain,  <d=»170,  231 ; 
Intoxicating  Liquors.  ^=»88;  Master  and 
Servant,  ^=>250%  ;  Municipal  Corporations. 
€=>294,  460,  513;  Railroads,  <©=>9 ;  States, 
<$s>184. 

COMMISSIONS. 

See  Assignments  for  Benefit  of  Creditors,  ^s> 
391;  Brokers,  «=s>52-86;  Discovery,  ^=341; 
Master  and  Servant,  ^=»80;    Usury,  ^=^53. 

COMMITTEE. 

See  Insane  Persons,  ^=^41,  42. 
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COMMON  LAW. 

See  Evidence,  €=»81. 

COMPENSATION. 

See  Assignments  for  Benefit  of  Creditors,  ^=» 
256,  318,  390;  Attorney  and  Client,  t©=»132- 
174;  Brokers,  <g=5>52-86:  Contracts,  «=»232; 
Eminent  Domain,  ^=>126,  153;  Insane  Per* 
sons,  ^=941 ;  Master  and  Servant,  ^=>80; 
Ueference,  €=s»76;  Schools  and  School  Dis- 
tricts, <®=>  144. 

COMPETENCY. 

See  Witnesses,  <g=>140-206. 

COMPLAINT. 

See  Pleading,  <g=5>193,  218,  23S-253. 

COMPOSITIONS  WITH  CREDITORS. 

<g=320  (N.Y.CityCt.)  A  debtor  held  not  entitled 
to  set  off,  against  a  claim  made  under  a  com- 
position agreement,  amounts  which  he  had  been 
forced  to  pay  in  excess  of  the  agreed  40  per 
cent,  to  assignees  of  such  creditor,  whose  signa- 
tures he  failed  to  procure  to  the  compromise 
agreement,  though  he  knew  of  the  assignments. 
—Gross  V,  Louis  Metzger  &  Co.,  152  N.  T.  S. 
462. 

COMPOUND  INTEREST. 

See  Interest,  <©=»60. 

COMPROMISE  AND  SETTLEMENT. 

See  Compositions  with  Creditors;    Release. 

CONCLUSIVENESS. 

See  Judgment,  ®=>642-735. 

CONDEMNATION. 

See  Eminent  Domain. 

CONDITIONAL  SALES. 

See  Sales,  €=9466-481. 

CONFESSION. 

See  Criminal  Law,  <8=s>523. 

CONFLICT  OF  LAWS. 

See  Contracts.  <g=>2,  144,  276;  Trusts,  ^=» 
67M8. 

CONNECTING  CARRIERS. 

See  Carriers,  ^=»175,  177. 

CONSIDERATION. 

See  Bills  and  Notes,  <S=s>92;  Bonds,  «=>27; 
Evidence,   «=s>432. 

CONSTABLES. 

See  Sheriffs  and  Constables. 


CONSTITUTIONAL  LAW. 

See  Appeal,  ^=»120:  Corporations,  €=>71: 
Counties,  <®=>153;  Courts,  ^=>187;  Criminal 
Law,  <g=>641;  Extradition,  <S=>41:  Food.  C=> 
1;  Health,  «=>20;  Judgment,  <g=»818,  S*JV: 
Jury.  <S=»10,  11,  25.  37 ;  Master  and  Servant, 
^=>13 ;  Municipal  Corporations,  ^=>123,  149. 
215,  327,  G33,  Stl ;  Railroads,  <g=>15 ;  Stat*/^. 
<©=>53,  119;  Statutes,  <8=»143;  Taxation,  «=> 
310. 

II.  CONSTRUCTION,  OPEBATION, 
AND  ENFORCEMENT   OF   CON- 

STITUTIONAI.  PROVISIONS. 

^»42  (N.Y.)  A  contractor  lor  public  work 
who  is  charged  with  employing  aliens  in  viola- 
tion of  Labor  Law,  J  14,  may  attack  the  validi- 
ty of  the  statute.— People  v.  Crane,  108  N.  E. 
427,  214  N.  Y.  154. 

^=»45  (N.Y.)  Unless  a  statute  is  clearly  un- 
constitutional, the  courts,  in  determining  it< 
validity,  may  not  ignore  the  concurren<-e  uf 
opinion  of  validity  by  Congress  and  the  Lesi- 
iatures  of  various  states.— People  v.  Crane.  I'l'^ 
N.  E.  427,  214  N.  Y.  154. 

^S945  (N.Y.)  A  statute  enacted  within  the  po> 
lice  power,  showing  on  its  face  to  be  reaw>n- 
able,  will  not  be  adjudged  unconstitutional, 
though  the  court  Fhould  doubt  its  wisdom.— 
People  V.  Charles  Schweinler  Press,  108  N.  E. 
639,  214  N.  Y.  395;  People  ex  reL  Krolm  v. 
Warden  and  Keeper  of  City  Prison,  152  N.  Y. 
S.  113G. 

C=^48  (N.Y.)  Where  doubt  exists  whether  a 
statute  is  unconstitutional,  the  statute  prevails. 
-People  V.  Crane,  108  N.  E.  427,  214  N.  Y. 
154. 

€;=>48  (X.Y.Sup.)  In  construing  a  statute,  its 
operation  will  be  confined  to  cases  that  will  not 
render  it  offensive  to  the  Constitution. — Ratti- 
gan  v.  Board  of  Supers  of  Cayuga  County,  152 
K.  Y.  S.  402. 

C=>48  (N.Y. Sup.)  Every  intendment  and  prt- 
sumption  is  in  favor  of  the  constitutionality  of 
a  statute.— People  v.  Finketstein,  152  N.  Y.  S. 
875. 

III.  DISTRIBUTION  OF  GOVERN- 

MENTAL POWERS  AND 
FUNCTIONS. 

(A)  Levial«.tiTe  Power*  and  Delesmtio* 
Thereof. 

e=>62  (N.Y.)  Laws  1914,  c.  396.  exempting 
from  the  operation  of  Laws  1913,  c,  74C».  i 
8a,  certain  employes,  if  the  commissioner  o: 
labor  in  his  discretion  approves,  held  an  on- 
constitutional  delegation  of  legislative  power.— 
People  v.  C.  Klinck  Packing  Co.,  108  N,  E. 
278.  214  N.  Y.  121. 

The  Legislature  may  coufer  upon  an  admini>- 
trative  board  or  official  the  duty  to  deterniiDt* 
whether  conditions  exist  upon  which  an  exem> 
tion  from  Laws  1913,  c.  740,  §  8a,  gfiving  la- 
borers in  factories  and  mercantile  estabii>^ih 
ments  one  day  of  rest  in  seven,  is  based.- Id. 

(D)  Judicial  Powern  and  Fvnetioaa. 

<g=>67  (N.Y.Sup.)  The  court  cannot  decide  a 
cane  in  accordance  with  its  individual  view:&  of 
public  policy   upon  ethical  principles,    without 
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support  in  Constitution,  statute,  or  judicial  de- 
oisione.— United  SStates  Title  Guaranty  Co.  v. 
Hrown,  152  N.  Y.  S.  470. 
€?=>70  (S.Y,)  The  courts  cannot  inquire  wheth- 
t»r  Laws  1913,  c.  740,  §  8a,  is  the  best  possible 
means  to  effectuate  the  legislative  puri)ose  of 
promoting  public  health  and  welfare.— People  v. 
C.  Klinck  Packing  Co.,  108  N.  E.  278,  214  N. 
Y.  121. 

The  question  what  proportion  of  leisure  the 
Legislature  should  give  to  laborers  in  factories 
auit  mercantile  establishmeots,  in  enacting  Laws 
11)13,  c.  740,  i  Sa,  was  solely  for  the  Legisla- 
ture.—Id. 

C=>70  (N.Y.)  The  court,  in  determining  the 
validity  of  a  statute,  will  not  consider  its  policy 
or  wisdom.— People  v.  Crane,  108  N.  E.  427.  214 
X.  Y.  154. 

<e=>73  (N.Y.Sup.)  Question  of  good  faith  of  the 
.state  demanding  surrender  of  a  fugitive  in  an- 
other state  held  not  a  judicial  question.— In  re 
Thaw.  152  N.  Y.  S.  771 ;  People  ex  rel.  Smith 
V.  Grifenhagen,  Id.  77C. 

IV.   POLICE  POWER  IN  GENEBAI*. 

<g=»8l  (N.Y.)  The  Legislature  of  a  state,  under 

its  police  power,  may  promote  and  protect  the 
public  welfare  by  enactments  which  really  tend 
to  accomplish  such  beneficial  public  purposes. 
—People  V.  C.  Klinck  Packing  Co.,  108  N.  E. 
2TS.   214  N.  Y.  121. 

<S=S'8I  (N.Y.)  A  statute  enacted  within  the  po- 
lice power  will  not  be  adjudged  invalid  merely 
borause  omitted  cases  might  have  been  proi>erly 
included  in  the  statute. — People  v.  Charles 
Schweinler  Press,  108  N.  E.  039,  214  N.  Y. 
;>l)i5;  People  ex  rel.  Krohn  v.  Warden  and 
K coper  of  City  Prison,  152  N.  Y.  S.  1136. 

Where  the  Legislature  has  jurisdiction  to  ex- 
f^rcise  its  police  power,  the  selection  of  the 
method  and  extent  of  its  action  is  largely  with- 
in its  discretion.-— Id. 

V.    PERSONAL.    CIVII*.    AND    POUTI- 
CAL  RIGHTS. 

xg=:»84  (N.Y.)  Laws  1913,  c.  740.  §  Sa,  cannot 
be  sustained,  if  construed  as  enforcing  the  re- 
ligious observance  of  any  day.— People  v.  C. 
Klinck  Packing  Co.,  108  N.  E.  278,  214  N.  Y. 
121. 

VII.  OBI.IGATION  OF  CONTRACTS. 

(B)  Contracta  of  States  and  Manlctpalltles. 

<S=»I38  (N.Y.Sup.)  Laws  1900,  c.  201,  repeal- 
ing Laws  1S53.  c.  402,  which  exempted  rail- 
road property  from  assessment  on  any  amount 
in  excess  of  its  capital  stock,  pursuant  to  an 
aijreement  between  a  city  and  the  companj',  held 
•not  violative  of  Const.  U.  S.  art.  1,  §  10,  subd. 
1.— People  ex  rel.  New  York  Cent.  &  H.  R.  II. 
Co.  V.  Mealy.  152  N.  Y.  S.  435. 

X.  EQITAL  PROTECTION  OF  LAWS. 

<©=^2I0  (N.Y.)  Equal  protection  is  due  to 
aliens  as  well  as  citizens.— People  v.  Crane,  lOS 
X.  E.  427,  214  N.  Y.  154. 

The  state,  though  authorized  to  exclude  aliens 
from  emploj-ment  on  public  works  in  favor  of 


citisens,  may  not  exclude  aliens  from  the  en- 
joyment of  those  works  after  completion.— Id, 
^=>2M  (N.Y.)  The  state  may  discriminate  be- 
tween citizens  and  aliens  in  the  distribution  of 
its  own  resources.— People  v.  Crane,  108  N.  E. 
427,  214  N.  Y.  154. 

The  fourteenth  amendment  is  without  ap- 
plication to  the  exclusion  of  aliens  from  the 
enjoyment  of  the  state's  resources. — Id. 

The  state  may  not  deny  to  aliens  the  right 
to  engage  in  any  private  trade  on  equality  with 
citizens,  except  where  the  calling  is  one  which 
the  state  may  prohibit  or  regulate  by  license. 
-Id. 

^=>238  (N.YJ  Exceptions  of  certain  classes  of 
employes  in  Laws  1014.  cc.  388.  512,  from  the 
operation  of  I^ws  10l3,  c.  740,  §  8a,  held 
based  on  an  obvious  distinction,  so  as  to  be 
within  the  power  of  the  Legislature.— People  v. 
C.  Klinck  Packing  Co.,  108  N.  E.  278,  214  N. 
Y.  121. 

^==>238  (N.Y.)  A  statute  excluding  aliens  from 
employment  on  public  works  by  a  state,  munic- 
ipality, or  contractor  is  not  an  unconstitution- 
al discrimination  against  aliens.— People  v. 
Crane.  108  N.  E.  427.  214  N.  Y.  154. 

Labor  Law,  §  14,  excluding  aliens  from  em- 
ployment on  public  works,  though  enacted  to 
promote  the  welfare  of  citizens  over  aliens,  held 
not  to  deprive  aliens  of  the  equal  protection  of 
the  laws.— Id. 

There  is  no  distinction  between  the  right  of 
the  state  to  exclude  from  its  own  employment 
aliens  and  the  right  of  the  state  to  exclude 
aliens  from  employment  by  independent  con- 
tractors of  public  works. — Id. 

The  state,  though  having  power  to  exclude 
aliens  from  employment  on  public  works,  may 
not  make  arbitrary  distinctions  between  citi- 
zens.—Id. 

XI.   DUE  PROCESS  OF  I«AW. 

<d=»252  (N.Y.)  Const,  art.  1.  §  1,  held  without 
application  to  the  exclusion  of  aliens  from 
the  enjoyment  of  the  state's  resources.- People 
V.  Crane,  108  N.  E.  427,  214  N.  Y.  154. 

CONSTRUCTION. 

See  Constitutional  Law,  ^=>42-48;  Contracts, 
<&=>144r-232;  Covenants,  <&=>21,  51;  Deeds, 
C=>143;  Mortgages,  ^=>127,  151;  Vendor  and 
Purchaser,  <3=»75 ;  Wills,  «&=>439-531,  605- 
700. 

CONSTRUCTIVE  TRUSTS. 

See  Trusts,  <g=»91,  110. 

CONTINGENT  REMAINDERS. 

See  Remainders,  ^=s>4. 

CONTINUANCE. 

See  Judgment,  ^=»143. 

CONTRACTS. 

See  Arrest,  ^=»35;  Assignments;  Bankruptcy 
<©=>140;  Bills  and  Notes;  Bonds;  Brokers, 
^=>(54;      Chattel    Mortgages;      Compositions 
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with  Creditors;  Copyrights,  «=>74;  Corpora- 
tions, <&=>90,  426;  Covenants;  Customs  and 
Usages,  ^=>15;  Damages,  ^=5>121;  Deeds; 
Discovery,  C=>36;  Equity,  ^=»23;  Evidence, 
^=»3S9,  421),  450;  Executors  and  Adminis- 
trators, ^=»96,  lo5  ;  Fraud,  <S=>r>S  ;  Frauds, 
Statute  of;  Guaranty ;  Infants,  «®==>31 ;  In- 
sane Persons,  ^=»7.3:  Insurance;  Landlord 
and  Tenant,  ^=»9;  Money  Lent;  Mortgages; 
Municipal  Corporations,  ®=>327,  374:  Prin- 
cipal and  Agent,  ^=>145  ;  Principal  and  Sure- 
ty. ^=»129 ;  Reformation  of  Instruments  ; 
Sales  ;  Specific  Performance ;  Stipulations ; 
Trial,  <©=>136,  333;  Usury,  <g==>12-1.^3;  Ven- 
dor and  Purchaser;  Venue,  ^=>7;  Waters  and 
Water  Courses,  <g=>158,  ISS^,^  ;  Wills,  <g=»62, 

I.   REQUISITES  AND   VAUDITY. 
(A)  Nature  and  Essentlala  In  General. 

^==>2  (N.Y.Sup.)  The  validity  of  a  contract  is 
ietermined  bv  the  law  of  the  place  where  it 
was  made. — Mc(?lement  v.  Supreme  Court,  I.  O. 
F.,  152  N.  Y.  S.  136. 

(F)   Legality  of   Object   and    of   Consider- 
ntlon. 

^=:»I3I  (N.Y.Sup.)  Alleged  contract  for  com- 
mission for  sale  of  defendant's  property  obtain- 
ed by  plaintiff,  a  deputy  tax  commissioner,  ex 
colore  officii,  held  invalid,  as  against  public  poli- 
cy.— Moorehead  v.  Realty  Associates,  152  N.  Y. 
S.  342. 

II.    CONSTRUCTION  AND  OPERATION. 
(A)   General   Rnles   of  Constmctlon. 

®sdl44  (N.Y.Sup.)  (instruction  of  a  contract 
is  determined  by  the  law  of  the  place  where  it 
was  made.— McClemont  v.  Supreme  Court,  I.  O. 
F.,  152  N.  Y.  S.  136. 

^=>I47  (N.Y.)  Where  the  words  leave  no  fair 
reason  for  doubt  as  to  their  expressed  intention, 
there  is  no  room  for  the  construction  of  a  con- 
tract by  the  court.— Gans  v.  ^tna  Life  Ins.  Co. 
of  Hartford,  Conn.,  108  N.  E.  443,  214  N.  Y. 
326. 

®=»I47  (N.Y.Sup.)  In  construing  contracts,  the 
intent,  rather  than  the  literal  meaning  of  any 
particular  words,  governs. — Cream  of  Wheat  Co. 
V.  Arthur  II.  Crist  Co.,  152  N.  Y.  S.  407. 

The  intention  of  the  parties  to  a  contract  is 
to  be  gathered  from  the  whole  instrument,  and 
not  from  any  detached  part  of  it.— Id. 
<S=>152  (N.Y.Sup.)  The  words  used  in  a  con- 
tract are  generally  to  be  taken  in  their  ordinary 
and  popular  sense  as  applied  to  the  subject  of 
the  contract.— Cream  of  Wheat  CJo.  v.  Arthur  H. 
Crist  Co.,  152  N.  Y.  S.  407. 
<@=:>I63  (N.Y.Sup.)  Where  a  contract  is  on  a 
printed  form,  blanks  being  filled  in  by  writing, 
in  ca.se  of  uncertainty,  printed  matter  is  con- 
trolled by  the  written.— Fagan  v.  Ulrich,  152 
N.  Y.  S.  37. 

<e=9l69  (N.Y.Sup.)  Where  meaning  of  contract 
is  not  clear,  nature  of  instrument  and  language 
used,  as  applicable  to  the  subject-matter  and 
the  objects  in  view,  held  to  be  regarded. — Cream 
of  Wheat  Co.  v.  Arthur  H,  Crist  Co.,  152  N.  Y. 
S.  407. 


(B)  Parties. 

^=^186  (N.Y.Sup.)  Only  the  parties  named  in  a 
contract  under  seal,  and  who  actually  sign  it. 
can  sue  or  be  sued  thereon.— O'Grady  v.  Howe  & 
Rogers  Co.,  152  N.  Y.  S.  79. 

(C)  Snbject-Matter. 

^=>204  (N.Y.Sup.)  Under  advertising  contract, 
advertiser  held  not  entitled,  in  ascertaining  cir- 
culation, to  exclude  subscribers  in  arrears  as 
not  being  "paid  subscribers."— Cream  of  Wheat 
Co.  V.  Arthur  H.  Crist  Co.,  152  N.  Y.  S.  407. 

(F)  Compensation. 

^=>232  (N.Y.Sup.)  A  subcontractor  held  not 
entitled  to  additional  compensation  for  earth 
which  fell  into  trenches  from  the  inner  side.— 
Amanna  v.  Carvel,  152  N.  Y.  S.  796. 

A  building  contract  construed,  and  a  provi- 
sion fixing  compensation  for  extra  work  held 
not  to  restrict  the  amount  which  the  prim-ipal 
contractor  could  deduct  for  a  subcontractor's 
failure  to  perform  certain  work  not  classed  aa 
additional. — ^Id. 

V.   PERFORBfAHOE   OR  BREACH. 

^s>276  (N.Y.Sup.)  The  performance  of  a  con- 
tract is  regulated  by  the  law  of  the  place  of 
performance.— McClement  v.  Supreme  Court» 
1.  O.  F.,  152  N.  Y.  S.  136. 
^=»279  (N.Y.Sup.)  Readiness  and  willingnesa 
to  perform  held  necessary  to  sustain  action  for 
breach  of  contract  to  do  things  at  future  date,, 
but  no  tender  necessary  where  one  party  noti- 
fies the  other  that  he  will  not  perform.— Calu- 
waert  v.  Schapiro,  152  N.  Y.  S.  1016. 
^=»280  (N.Y.Sup.)  One  who  contracted  to  drive 
concrete  piles  of  specified  length  till  they  met  a 
required  resistance  held  not  entitled  to  recover 
for  piles  which  were  not  driven  until  they  met 
the  required  resistance  test. — ^Raymond  Con- 
crete Pile  Co.  V.  John  Thatcher  &  Son,  152  N. 
Y.  S.  98. 

^=>3I9  (N.Y.Sup.)  Where  there  is  substantial 
performance,  plaintiff  may  recover  the  contract 
price,  less  tne  cost  of  supplying  defects.— Lin- 
deberg  v.  Ilodgens,  152  N.  Y.  S.  229. 
^=>320  (N.Y.Sup.)  Contract  for  manufacture 
and  erection  of  machinery  for  an  asphalt  plant 
held  not  contract  to  construct  a  building,  within 
rule  that  the  contractor  for  a  buiiding  cannot 
recover,  except  on  substantial  performance,  and 
that  owner  of  real  estate  may  keep  improvement 
without  paying  for  it— Smith  t.  Hedgee,  152 
N.  Y.  S.  95. 

VI.   ACTIONS   FOR   BREACH. 

^=^328  (N.Y.Sup.)  Negligence  in  supervision 
by  an  architect  gives  the  employer,  who  has  ac- 
cepted the  services,  a  cause  of  action  for  dam- 
ages, as  matter  of  recoupment  and  counterclaim, 
and  not  as  defense  in  bar. — ^Lindebeig  v.  Hod- 
gens,  152  N.  Y.  S.  229. 

<&=::>328  (N.Y.Sup.)  Defendant,  sued  on  a  con- 
tract, may,  without  obtaining  a  decree  annulling 
it,  defend  on  the  ground  that  his  signature  was 
induced  by  fraud,  or  that  the  contract  was  for 
any  reason  void.— Ward  v.  T'nion  Trust  Co.  of 
New  York,  152  N.  Y.  S.  237. 
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^=>332  (N.Y.Sap.)  In  an  action  on  contract,  a 
complaint  that  fails  to  set  forth  any  contract 
binding  on  plaintiff,  or  to  aver,  performance  of 
any  conditions  or  covenants,  is  demurrable. — 
Realty  Mercantile  Credit  Ass'n  v.  Menger,  152 
N.  Y.  S.  1045. 

€=>335  (N.Y.Sup.)  Allegations  of  readiness  and 
willingness  to  perform  contract  held  unneces- 
sary where  defendant  notifies  plaintiff  that  he 
will  not  perform.— Oaluwaert  v.  Schapiro,  152 
N.  Y.  S.  1016. 

^=9346  (N.Y.SSup.)  Under  complaint  alleging 
performance  of  contract  to  give  defendant  pub- 
licity in  plaintiff's  catalogues,  evidence  that 
Slain  tiff  had  not  performed  its  contract,  because 
efendant  had  failed  to  furnish  certain  adver- 
tisements, was  inadmissible. — Exporters'  Alli- 
ance y.  Wlnnegrade.  152  N.  Y.  S.  980. 

CONTRADICTION. 

See  Witnesses,  «S9383,  388,  414. 

CONTRIBUTION. 

See    Bills    and    Notes,  <S=9266;    Jury,  <S=»14; 
Principal  and  Surety,  ^s»194. 

CONVERSION. 

See  Pleading,  ^s»194;   Trover  and  Conversion. 

^=:>I5  (N.Y.Sur.)  There  is  no  conversion  of  real- 
ty into  personalty,  or  personalty  into  realty, 
taking  effect  at  testator's  death,  unless  such 
clearly  appears  to  have  been  testator's  intention. 
—In  re  Bamfield,  152  N.  Y.  S.  212. 
^=s»l6  (N.Y.Sup.)  The  doctrine  of  equitable  con- 
version does  not  entitle  one  to  income  from  the 
death  of  the  testator,  where  the  devise  was  of 
unproductive  real  estate  with  discretionary 
power  of  sale.— Lawrence  v.  Littlefield,  152  N. 
Y.  S.  130. 

COPYRIGHTS. 

H.   TITLE,   CONVETANOES,   CON- 
TRACTS.  AND   REOUI.ATIONS. 

^=»48  (N.Y.Sup.)  A  license  given  by  one  joint 
owner  of  a  copyrighted  musical  play  to  repro- 
duce the  scenes  in  moving  pictures  is  not  a 
physical  destruction  of  the  property,  amount- 
ing to  a  conversion,  which  the  joint  owner  can 
restrain.— Herbert  v.  Fields,  152  N.  Y.  S.  487. 

m.   INFRINGEMENT. 

(A)   TVlaat  ConMtitnteii  Infringement. 

i©==>55  (N.Y.Sup.)  The  author  of  a  copyrighted 
estory.  published  in  magazine  and  book  form 
cannot  enjoin  use  of  the  title  for  a  play  not  con- 
aected  with  the  story,  where  it  appears  the 
same  title  has  been  frequently  used  before  for 
magazine  articles,  and  for  plays  more  than  40 
rears  ago.— Stringer  v.  Fronman,  152  N.  Y.  S. 

(&=s>66  (N.Y.Sup.)  The  books  of  a  copyrighted 
musical  comedy  held  to  be  a  separate  work  from 
the  lyrics  and  music,  so  that  its  reproduction  by 
moving  pictures  could  be  licensed  without  the 
consent  of  the  composer. — Herbert  v.  Fields, 
152  N.  Y.  S.  487.  ' 


(B)  Aetlona. 

^=>74  (N.Y.Sup.)  A  contract  by  which  a  pro- 
ducer agreed  not  to  produce  any  part  of  a  play 
without  the  music  held  not  to  authorize  an  in- 
junction to  restrain  moving  picture  reproduc- 
tions of  a  copyrighted  play  not  shown  to  have 
been  written  under  that  contract.— Herbert  v. 
Fields,  152  N.  Y,  S.  487. 

<^=:»83  (N.Y.Sup.)  One  joint  owner  of  a  copy- 
right cannot  restrain  the  reproduction  of  the 
work,  without  proving  that  such  reproduction 
was  not  licensed  by  one  of  the  co-owners. — 
Herbert  v.  Fields,  152  N.  Y.  S.  487. 

CORPORATIONS. 

See  Attorney  and  Client,  <©=>117;  Banks  and 
Banking;  Bills  and  Notes,  <©=>537;  Car- 
riers; Discovery,  ^»58;  Evidence,  ^=»389; 
Execution,  ^==>29;  Insurance;  Judgment,  ^=9 
106;  Limitation  of  Actions,  «=>39,  102; 
Municipal  Corporations;  Railroads;  Street 
Railroads;  Taxation,  «&=»876;  Telegraphs 
and  Telephones ;   Trusts,  <8=»110,  273 ;  Wills, 


IV.  CAPITA!.,  STOCK,  ANB  DIVI- 
DENDS. 

(B)   Snbaerlptlon  to  Btoolc. 

^=>7I  (N.Y.Sup.)  The  issuance  of  preferred 
stock  without  consent  of  all  stockholders,  ex- 
pressly prohibited  by  Const.  Mo.  art.  12,  f  10, 
could  not  be  ratified  by  majority  of  stockhold- 
ers.—PoUitz  V.  Wabash  R.  Co.,  152  N.  Y.  S. 
803. 

The  provision  of  Const  Mo.  art.  12,  §  10, 
that  no  corporation  shall  issue  preferred  stock 
without  consent  of  all  stockholders,  is  not  lim- 
ited to  original  issue  of  preferred  stock,  as  dis- 
tinguished from  issue  of  increased  preferred 
stock.—Id. 

^=990  (N.Y.)  Complaint  in  an  action  to  recover 
on  a  stock  subscription  held  to  state  a  cause  of 
action  on  contract. — Lamphere  v.  L^ng,  108  N. 
E.  82,  213  N.  Y.  585. 

Where  the  complaint  in  an  action  to  recover 
on  a  stock  subscription  states  a  cause  of  ac- 
tion on  contract,  allegations  of  fraud,  not  be- 
ing necessary  to  the  pleading,  may  be  rejected 
as  surplusage. — Id. 

Where  plaintiff  in  an  action  on  a  stock  sub- 
scription relied  on  contract,  evidence  that  the 
stock  was  unlawfully  issued  to  plaintiff  should 
have  been  excluded. — Id. 

(D)  Transfer  of  Share*. 

«&=>M4  (N.Y.Sup.)  By  Tax  Law,  §  278,  a  trans- 
fer of  stock,  not  having  affixed  thereto  a  transfer 
stamp,  cannot  be  received  in  evidence,  but  it  is 
valid  as  a  conveyance, — Ambrosius  v.  Ambrosi- 
us,  152  N.  Y.  S.  562. 

<g=>H4  (N.Y.Sup.)  Under  Tax  Law,  §  278, 
assignment  of  stock  certificate  held  not  to  vest 
title  in  assignee,  where  no  transfer  tax  stamps 
were  ever  affixed  thereto. — Dinnean  v.  Dinnean, 
152  N.  Y.  S.  587. 
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V.   MEBCBEB8    AHD    STOOKHOIJ>EK8. 

(A)   Rlffhts  and  L.labllltie»  as  to  Cor- 
poration. 

^=s>l86  (N.Y.Snp.)  Sale  of  buildinsr  materials 
in  which  corporation  dealt  to  stockholder  on 
credit  held  voidable  only.—Mnrray  v.  Smith, 
152  N.  Y.  S.  Ip2. 

(D)  Liability  for  Corporate  Debts  and 
Acta. 

^=>238  (N.Y.Sup.)  A  bookkeeper  was  one  of 
the  "laborers,  servants,  or  employes"  of  a  cor- 
poration, within  Stock  Corporation  Law,  §  57, 
making  stockholders  liable  for  certain  services 
performed  for  the  corporation.— Farnum  v.  Har- 
rison, 152  N.  Y.  S.  835. 

Stock  Corporation  Law,  §  57,  making  stock- 
holders liable  for  certain  services  performed  for 
the  corporation,  being  a  penal  statute,  must  be 
strictly  construed. — Id, 

VI.   OFFICERS   ANB  AGENTS. 

(C)  RlffbtB,  Duties,  and  Liabilities  as  to 
Corporation  and  Its  Members. 

^=:>308  (N.Y.)  Resolutions  of  executive  commit- 
tee of  corporation  relative  to  paying  president 
a  share  of  the  net  profits,  though  evidence  of  a 
contract  with  the  president,  held  not  of  them- 
selves to  establish  a  contract.--Young  v.  United 
States  Mortgage  &  Trust  Co.,  108  N.  E.  418, 
214  N.  Y.  279. 

Resolution  of  executive  committee  of  corpora- 
tion containing  recommendation  approved  by 
directors  held  open  to  the  construction  that  the 
committee  was  authorized  to  contract  to  pay 
the  president  a  share  of  the  net  profits. — Id. 

Executive  committee  of  corporation  in  con- 
tracting to  pay  president  share  of  profits  in  ad- 
dition to  salary  held  not  required  to  act  by  a 
formal  resolution.— Id. 

Resolutions  as  to  paying  president  of  corpora- 
tion share  of  net  earnings  held  not  to  constitute 
an  estoppel  or  practical  construction  that  the 
corporation  had  not  definitely  contracted  to 
make  such  payment. — ^Id. 

Whether  corporation,  through  executive  com- 
mittee, contracted  to  pay  president  a  share  of 
the  net  earnings,  held  a  question  for  the  jury, 
though  the  committee  adopted  no  formal  reso- 
lution agreeing  to  make  such  payment. — Id. 
^=:>308  (N.Y.Sup.)  Increase  of  salaries  of  of- 
ficers of  corporation  by  their  own  votes,  they 
being  stockholders  and  directors,  held  only  void- 
able.—Murray  V.  Smith,  152  N.  Y.  S.  102. 

That  increase  in  officers'  saiaties  was  adopted 
at  meeting  of  stockholders,  and  not  at  meeting 
of  directors  pursuant  to  by-laws,  held  imma- 
terial ;  the  directors  and  stockholders  being  the 
same  persons,  and  all  of  them  being  present. 
— Id. 

Corporation,  which  succeeded  insolvent  firm 
and  became  successful  under  its  president's 
management,  held  not  wronged  by  an  Increase 
in  his  salary  from  $100  to  ^,000  a  year,  for 
which  he  voted. — Id. 

Salary  of  $1,200  to  secretary  and  treasurer  of 
corporation,  who  also  acted  as  bookkeeper,  al- 
lowed by  resolution  for  which  he  voted,  held 
fair  and  just. — Id. 

e=s>308  (N.Y.Sup.)  Where,  in  pursuance  of 
power  given  by  by-laws,  directors  of  a  private 


business  corporation  fixed  defendant  directors' 
salaries  at  a  point  reasonable  in  view  of  serr- 
ices  performed,  there  could  be  no  recovery  on 
behalf  of  corporation  of  such  salaries  in  a  rep- 
resentative action  by  a  minority  stockholder.— 
Tilton  v.  Gans,  152  N.  Y.  S.  981. 

Evidence  held  to  show  the  reasonableness  of 
compensation  of  the  president  and  secretary  ul 
a  corporation,  in  view  of  the  services  perfonn- 
ed.-ld. 

^^312  (N.Y.Sup.)  Loan  of  corporation's  sur- 
plus funds,  and  increase  in  salaries  of  officers, 
held  ratified  by  the  acquiescence  of  the  com- 
plaining stockholder  with  knowledge  of  tlie 
facts.— Murray  v.  Smith,  152  N.  Y.  S.  102. 

^=^312  (N.Y.Sup.)  Voidable  acts  of  directors 
of  a  private  business  coriK) ration,  not  fraudu- 
lent or  ultra  vires,  as  by  voting  one  another  u 
unreasonable  salary,  may  be  ratified  by  a  ma 
jority  of  the  shareholders,  and  must  be  correct- 
ed within  the  corporation,  if  at  alL — ^Tilton  v. 
Gans,  152  N.  Y.  S.  981. 

A  minority  stockholder  of  a  private  business 
corporation  may  maintain  a  representative  ac- 
tion to  recover  salaries  voted  by  directors  t«. 
one  another  as  mere  incidents  of  their  office 
in  absence  of  authorization  of  the  action  11 
statute,  by-law,  or  charter.— Id. 

«=3>3I5  (N.Y.Sup.)  It  was  no  breach  of  tb« 
fiduciary  obligation  of  a  corporate  director  for 
him  to  take  security  for  a  personal  debt  dn^ 
him  from  one  who  was  also  indebted  to  xii 
corporation.— Murray  v.  Smith,  152  N.  Y.  S. 
102. 

^s>3l6  (N.Y.Sup.)  Loan  of  corporation's  sir- 
plus  funds  and  sales  to  stockholder  h^d  ratify 
by  the  acquiescence  of  the  complainiugr  st<>.& 
holder  with  knowledge  of  the  facts. — ^Murray  t 
Smith.  152  N.  Y.  S.  102. 

Loan  of  corporation's  funds  by  president  t' 
himself  and  another  stockholder,  in  viola tioa  c>: 
Stock  Corporation  Law,  S  29,  held  a  breach  c: 
duty  which  could  not  be  ratined. — Id. 

^=p3l6  (N.Y.Sup.)  A  minority  stockholder  oft 
private  business  corporation,  in  a  ropre&eiii* 
tive  action,  may  have  decree  requiring  dir«- 
tors  to  return  to  corporate  treasury  all  sums  re 
ceived  by  them  in  excess  of  reasonable  compra- 
sation,  although  the  by-laws  provide  that  ssH-sij 
of  its  officers  may  be  fixed  by  the  board. — TLt « 
V.  Gans,  152  N.  Y.  S.  98L 

Where  president  of  corporation  loaned  mouf: 
to  it  without  express  agreement  as  to  am^jn&t 
of  interest  to  be  charged,  charging  compuisd 
interest,  excess  of  such  interest  over  6  p^r  imi 
was  recoverable  on  behalf  of  corporation  :•« 
minority  stockholder  in  representatlTe  acti*. 
— Id.  I 

President  of  a  corporation  held  not  chare^ 
able  at  the  suit  of  a  stockholder  with  any  i-r 
tion  of  judgment  against  corporation  and  $i:t'i 
president,  based  on  contract  which  had  inu.*fc 
to  sole  benefit  of  the  corporation. — ^Id.  i 

The  officer  of  a  corporation  may  lend  it  bi-» 
ey,  chai]ging  therefor  not  in  excess  of  the  kJ^ 
rate  of  interest. — Id. 

<®=s>3l9  (N.Y.Sup.)  In  stockholder's  suit  to  > 
quire  restoration  of  funds  illegally  loaned.  hfU. 
that  he  had  a  right  to  insist  that  the  ille^l  v: 
be  undone,  though  there  was  no  proof  of  loss  » 
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I  corporation^— Murray  t.  Smith,  152  N.  Y. 
102. 

VII.    CORPORATE  POWERS  AND 
UABILITIES. 

A.)    Extent  and  Bxercfiie  of  Powers  la 
General. 

»377»/2  (New,  vol.  21  Key-No.  Series] 

(N.Y.Sup.)  The  practice  of  law  by  a 
poration  is  malum  in  se  and  malum  prohibi- 
Q,  under  the  express  provisions  of  Penal 
w,  I  280.--L.  Meisel  &  Co.  v.  National  Jewel- 
•  Board  of  Trade,  152  N.  Y.  S.  913. 
I?he  collection  of  daifns  against  a  bankrupt, 
those  who  have  assigned  for  benefit  of  credi- 
a,  is  practicing  law,  which  is  forbidden  to  a 
•poration. — Id. 

i*enal  Law,  §  280,  prohibiting  corporations 
►m  practicing  law,  applies  to  bankruptcy  pro- 
>diDg8  in  federal  courts  in  view  of  General 
der  in  Bankruptcy  No.  4  (89  Fed.  iv,  32  0. 
A.  viii),  and  rules  11  and  111  of  the  United 
ates  District  Court  for  the  Southern  Dis- 
ct  of  New  York.— Id. 

)  Representation  of  Corporation  hy  Of- 
ficers   and    Aventii. 

=>426  (N.Y.Sup.)  Evidence  held  to  show  a 
tification  by  a  corporation  of  an  unauthorized 
ntract  for  the  purchase  by  it  of  real  estate.— 
Grady  v.  Howe  &  Rogers  Co.,  152  N.  Y.  S. 

A  corporation  may  ratify  acta  not  previously 
ithorized  and  acts  of  an  agent  in  excess  of 
ithority,  and  ratification  may  be  inferred  from 
formal  acquiescence  in  and  approval  of  the 
its.— Id. 

(D)  Contracts  and  Indebtedness* 

=>46l  (N.Y.Sup.)  Loan  of  corporation's  sur- 
lus  funds,  if  ultra  vires,  held  not  otherwise 
legal.— Murray  v.  Smith,  152  N.  Y.  S.  102. 

(F)   Civil  Actions, 

=»507  (N.Y.Sup.)  A  traverse  of  return  of 
irvice  of  process  on  a  corporation  held  sustain- 
1,  and  action  dismissed.— Majpstic  Metal  Bed 
o,  V.  Mutual  Furniture  Co.,  152  N.  Y.  S.  994. 
=>523  (N.Y.Sup.)  Under  General  Corpora- 
on  Ijaw,  Ui  90,  91,  held^  that  a  judgment  credi- 
>r  of  a  corporation  could  not,  in  proceedings 
ipplementary  to  execution,  examine  the  corpo- 
ition  by  its  officers  to  determine  whether  he 
ad  a  cause  of  action  against  them  .—Jones  v. 
tandard  Plunger  Elevator  Co.,  152  N.  Y.  S. 
10. 

COSTS. 

ee  Counties,  <S=3>73, 153,  196:  Courts,  <8=»190 ; 
Judgment,  «=s>169;    (Juo  Warranto,   «=»G3. 

VII.  OK  APPEAL  OR  ERROR.  ANB 

ON   NEW   TRIAL   OR  MOTION 

THEREFOR. 

^222  (N.Y.Sup.)  On  appeal  from  City  Court 
0  Connty  Court,  plaintiff,  who  recovered  less 
han  ^50,  held  entitled  to  costs,  under  Code 
Mv.  Proc.  I  3070,  notwithstanding  section  3228. 
-Frisoh  v.  Dussatilt.  In2  N.  Y.  S.  15. 


4^:^232  (N.Y.Sup.)  Plaintiff  in  the  Municipal 
Court  is  not  entitled  to  costs  deposited  by  de- 
fendant on  taking  an  appeal  from  a  default 
judgment,  as  required  by  Municipal  Court  Act, 
§  311,  where  the  appeal  was  dismissed  because 
the  judgment  was  vacated.— Rosen  v.  Werle, 
152  N.  Y.  S.  992. 

^=>237  (N.Y.Sup.)  Allowance  of  the  costs  of 
printing,  etc.,  on  separate  appeals  brought  up 
by  separate  records,  where  plaintiff  prevailed 
only  on  one  appeal,  held  erroneous,  where  all 
disbursements  were  not  necessary  to  review 
order  on  which  plaintiff  prevailed.— Begiebing  v. 
Jagerhuber.  152  N.  Y.  S.  783. 
<8=5>238  (N.Y.Sup.)  Costs  wiU  not  be  allowed 
to  respondenr  on  affirmance,  where  his  brief 
does  not  conform  to  the  requirements  of  Gen- 
eral Rules  of  Practice,  Rule  43,  made  appli- 
cable by  C!alendar  Rule  4  of  the  Appellate  Term, 
First  Department,  and  contains  an  improper 
attack  on  appellant's  attorney. — Goldreyer  v. 
ShaUta,  152  N.  Y.  S.  1002. 

VILL  PAYMENT  AND   REMEDIES 
POR   COLLECTION. 

^=:>277  (N.Y.Sup.)  Pecuniary  inability  of  plain- 
tiff to  pay  costs  awarded  to  defendant  in  an  ac- 
tion held  not  ground  for  refusal  to  stay  a  sub- 
sequent action  by  plaintiff  on  the  same  cause 
of  action.— Schwartz  v.  Minsker  Realty  CJo.,  152 
N.  Y.  S.  70. 

IX.   IN  CRIMINAL  PROSECUTIONS. 

<S=3>3I7  (N.Y.)  Under  facts  held  time  for  bring- 
ing on  argument  of  appeal  from  a  judgment  of 
death  was  not  enlarged  within  Code  Cr.  Proc. 
§  536,  so  as  to  permit,  under  section  308a,  al- 
lowance of  compensation  to  counsel  assigned 
defendant,  for  services  on  appeal. — People  v. 
(}ampanelii,  108  N.  E.  94,  214  N.  Y.  87. 

COUNTERCLAIM. 

See  Set-Off  and  Counterclaim. 

COUNTIES. 

See  Constitutional  Law,  ^s»138. 

II.   GOVERNMENT  AND   OFFICERS. 
(D)  Oincers  and  Avents. 

<&=>73  (N.Y.Sup.)  Under  County  Law,  I  240, 
subd.  18,  costs  taxed  against  a  de  facto  election 
commissioner  in  quo  warranto  proceedings  at- 
tacking the  validity  of  his  appointment  held  not 
subject  to  reimbursement  to  him  by  action  of  the 
board  of  supervisors.— Rat tigan  v.  Board  of 
Sup'rs  of  Cayuga  (^unty.  152  N.  Y.  S.  402. 

IV.    FISCAL    MANAGEMENT.    PUBLIC 

DEBT.   SECURITIES,   AND 

TAXATION. 

<S=>I53  (N.Y.Sup.)  Goxmty  Law,  {  240,  subd. 
18,  would  be  unconstitutional,  under  Const,  art. 
8,  S  10,  if  construed  to  authorize  the  allowance 
by  the  board  of  supervisors  to  a  de  facto  elec- 
tion commisfiioner,  ousted  from  office  by  quo 
warranto,  of  the  costs  incurred  in  defending 
such  action.— Rnttipnn  v.  Board  of  Sup'rs  of 
(^avuea  Connty.  ir»2  N.  Y.  S.  402. 


For 
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^=»I96  (N.Y.Sup.)  An  award  of  costs  against 
board  of  supervisors  and  a  former  de  facto  elec- 
tion commissioner,  whose  appointment  had  been 
invalidated  bj[  jiuo  warranto,  held  proper  in  a 
taxpayer's  action  to  restrain  such  board  from  re- 
imbursing to  such  official  the  costs  incurred  by 
him  in  defending  the  quo  warranto  proceedings. 
— Rnttigan  v.  Board  or  Sup'rs  of  Cayuga  Coun- 
ty, 152  N.  Y.  S.  402. 

V.   CLAIMS    AGAINST    COUNTY. 

<^==>205  (N.Y.Sup.)  Under  County  Law,  $  240, 
subd.  18,  the  Supreme  Court  has  no  authority  to 
set  aside  the  action  of  the  board  of  supervisors 
in  auditing  the  claim  of  a  county  officer  to  ex- 
penses or  costs  incurred  on  behalf  of  the  county, 
where  such  disbursements  are  within  the  stat- 
ute.—Rattigran  V.  Board  of  Sup'rs  of  Cayuga 
County,  152  N.  Y.  S.  402.   • 

COURTS. 

See  Appeal,  «=>120,  564.  1091,  1094,  1114, 
1151,  1175;  Bankruptcy,  «®=»296;  Banks  and 
Banking,  ^=>175;  Commerce,  ^=»8:  Consti- 
tutional Law,  <®=>67-73;  Criminal  Law,  ^=» 
88,  97:  Infants.  «=5>19,  101 ;  Judgment,  <©=> 
818.  829,  910;  Paupers,  <8=»21 ;  Trial,  <S=>31. 

II.  ESTABLISHMENT,  OBGANIZA- 

TION,  AND  PBOCEDUBE  IN 

OENEBAI.. 

(D)   Rnlea  of  Dcclsloii,  Adjadlcatlovs* 
Opinions,  and  Record*. 

^s>92  (N.Y.Sur.)  A  dictum  becomes  an  authori- 
tative  statement,  when  expressly  declared  to  be 
the  guide  for  future  conduct — In  re  Fanoni. 
152  N.  Y.  S.  2ia 

in.   COURTS   OF   OENEBAI.  OBIO- 

INAL  JUBISDICTION. 

(B)  Conrtn   of  Partlenlar  States. 

<&=»I48  (N.Y.)  The  Supreme  Court  held  to 
have  power  under  Code  Civ.  Proc.  |  976,  to  try 
equitable  issues  under  a  counterclaim,  at  Trial 
Term,  notwithstanding  section  974. — City  of 
New  York  v.  Matthews,  108  N.  B.  80,  213  N. 
Y.  663. 

IV.   COUBTS  OF  LIMITED   OB  IN- 
FEBIOB  JUBISDICTION. 

i©=>l87  (N.Y.CityCt.)  Under  Const  art.  6,  § 
18,  and  Code  Qv,  Proc.  §§  315,  316,  the  New 
York  City  Court  is  a  court  of  inferior  juris- 
diction.—Spitzer  V.  Greenes,  152  N.  Y.  S.  882. 
^=3 1 88  (N.Y.Sup.)  Under  Municipal  Court  Act, 
S  253,  heldj  that  the  court  had  jurisdiction  to 
entertain  a  tenant's  motion  to  vacate  the  final 
order  in  a  summary  proceeding  on  the  ground 
that  he  was  not  served,  without  tenant's  gen- 
eral appearance  and  submission  to  its  jurisdic- 
tion.—FelIeni  v.  Cini,  152  N.  Y.  S.  695. 
<3=s>l88  (N.Y.Sup.)  Though  it  has  no  equitable 
jurisdiction,  the  Municipal  Court  of  New  York 
City  may  take  jurisdiction  of  an  action  on  a 
fire  policy  upon  which  an  award,  invalid  for 
fraud,  has  been  made. — Wilbisky  v.  German  Al- 
liance Ins.  Co.  of  New  York,  152  N.  Y.  S.  1048. 
^=9 1 88  (N.Y.Sup.)  Under  Municipal  Court 
Act»  I  139,  the  municipal  court  of  New  York 
City  had  no  jurisdiction  over  an  action  to  re- 


cover an  amonnt  paid  under  a-  lease  or  pur- 
chase of  chattels  in  the  alternative  upon  fail- 
ure of  the  seller  to  sell  the  property  upon  re- 
taking for  breach  of  condition  as  provided  by 
Personal  Property  Law,  §  65.— Lefkoff  r. 
Bauch,  152  N.  Y.  S.  1090. 
<S=>I88  (N.Y.CityCt)  Under  Code  Civ.  Proc.  | 
532,  the  New  York  City  Court  haa  juris<iictiuii 
over  an  action  on  a  judgment  rendered  by  a 
foreign  court  of  general  jurisdiction. — Spitzer  t. 
Greenes,  152  N.  Y.  S.  882. 
<S=»I89  (N.Y.Sup.)  Under  Code  av.  Proc.  \ 
1251.  made  applicable  to  Municipal  Court  b; 
Municipal  Court  Act,  §  20,  the  Municipal  Corn 
had  no  power  to  serve  notice  on  a  nonresiden 
debtor  of  a  motion  to  amend  a  judgment.— 
Schallock  v.  Wood,  152  N.  Y.  S.  225. 

Under  Code  Civ.  Proc.  f  1251,  made  appli- 
cable to  Municipal  Court  by  Municipal  Court 
Act,  §  20,  a  notice  of  an  amendment  of  ju<^:- 
ment  held  insufficient.— Id. 
€=»I89  (N.Y.Sup.)  Where  defendant  in  Munirl- 
pal  Court  appears  specially  and  by  atSda./. 
traverses  return  to  summons,  issue  is  proper.; 
set  down  for  triaL— Majestic  Metal  Bed  Co.  v 
Mutual  Furniture  Co.,  152  N.  Y.  S.  994. 
<3=»I89  (N.Y.CityCt)  Where  a  motion  to  be  re- 
lieved from  admissions  came  before  the  Special 
Term  and  was  referred  to  the  trial  justice,  ati 
necessitated  the  determination  of  &ct8  within 
his  personal  knowledge,  he  conld  decline  i!*" 
reference  and  return  the  motion  to  the  Sp«*oiil 
Term.— Blias  v.  Coleman  &  Krause,  152  N.  Y.  S 
451. 

^=9 190  (N.Y.Sup.)  An  order  amending  a  jud^ 
ment  by  designating  the  true  name  of  a  debtnr. 
not  being  enumerated  in  Municipal  Court  Act 
If  253,  256.  is  not  appealable.— Schallock  t. 
Wood,  152  :?J.  Y.  S.  225. 

^=>I90  (N.Y.Sup.)  An  order  refusing  to  Tacar! 
an  order  setting  aside  a  verdict  and  the  ju«l.'< 
ment  entered  thereon  was  not  appealable,  as  i: 
is  not  one  of  the  orders  enumerated  in  Muni  v 
pal  Court  Act,  U  253-256.— Pasinsky  v.  Metro 
politan  News  Co.,  152  N.  Y.  S.  232. 
^=9 1 90  (N.Y.Sup.)  An  order  of  the  Munidial 
Court^  directing  payment  to  plaintiff  of  co^ 
deposited  by  defendant  on  appeal  from  a  <!•*' 
fault  judgment  which  was  thereafter  Tacated.  U 
not  appealable.— Rosen  v.  Werle,  152  N.  Y.  S 
992. 

^=9 1 90  (N.Y.Sup.)  A  defendant  against  vfc-a 
a  default  judgment  was  rendered  in  the  Muci^ 
ipal  Court  cannot  appeal  from  an  order  refc«- 
ing  to  vacate  the  judgment  because  of  want  . 
service  on  defendant.— Export  Flour  &  Fe*^  C 
V.  A.  Mishler,  Inc.,  152  N.  Y.  S.  1024. 

On  an  appeal  by  a  defendant  from  a  deUS: 
judgment   of   the  Municipal  Court,    under  tt- 
provisions  of  Municipal  Court  Act,   §  311.  ' 
Appellate  Term  can  determine  the  jurisdi-.t 
of  the  Municipal  Court  upon  affidavits. — ^1d. 

V.   COUBTS  OF  PROBATE  JITRISBIC- 
TION. 

^=>20l  (N.Y.Sup.)  Under  Code  Civ.  Free.  \ 
2510,  the  probate  court  held,  on  petition  for  ^' 
counting  by  an  executrix  and  testamentary  tr.> 
tee,  to  have  jurisdiction  to  try  the  issues  of  > 
lease  and  fraud,  raised  by  the  answer  ano  v 
ply,   relative  to  authority  of  petitioner,  cb3«^ 
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w'tion  2727,  subds.  la,  3a,  to  maintain  the  pro- 
t^cding.— In  re  Fox'b  Estate.  152  N.  Y.  S.  431. 
^202  (N.Y.Sup.)  Code  Civ.  Proc.  §  973.  au- 
liorizing  courts  of  record  to  try  issues  separate- 
r  before  the  others,  is  applicable  to  the  probate 
on  It.— In  re  Fox's  Estate.  152  N.  Y.  S.  431. 

The  probate  court  should  first  try  the  issues 
f  release  and  fraud,  raised  by  the  answer  and 
2ply,  relative  to  right  of  petitioner  to  main- 
iln  a  petition  for  an  accounting  by  an  execu- 
•ix  and  testamentary  trustee.— Id. 
==>202  (N.Y.Sup.)  In  view  of  Code  Civ.  Proc. 

2504,  motions  directly  affecting  contested  pro- 
ate  proceedings  on  the  calendar  for  trial  should 
e  made  exclusively  in  the  Trial  Term. — In  re 
lolme's  Will.  152  N.  Y.  S.  822. 

rat.   CONOURBENT   AND   CONFLICT- 
ING JURISDICTION,  AND 
COMITY. 
M   Courts    of    Same    State,    and    Transfev 
of  Caniieii. 

P=>480  (N.Y.Sup.)  The  Supreme  Court,  sitting 
s  a  court  of  equity,  may  in  a  proper  case  stay 
roceedings  in  another  court,  and  may  restrain 
he  prosecution  of  proceedings  as  to  which  the 
Jurrogate's  Court  had  concurrent  or  exclusive 
urisdiction.— Metropolitan  Trust  Co.  of  City  of 
Jew  York  v.  Stallo.  152  N.  Y.  S.  183. 

3)   Courts  of  Dtfferemt  States  or  Coantrles. 

^=;>5I2  (N.Y.Sup.)  Comity  will  not  be  exercis- 
d,  where  foreign  laws  sought  to  be  enforced 
re  contrary  to  the  laws  of  the  state,  or  would 
7ork  injustice  to  citizens  of  the  state. — McClem- 
nt  V.  Supreme  Court.  I.  O.  F.,  152  N.  Y.  S. 
36. 

COVENANTS. 

ee  Injunction,  <©=>128;  Landlord  and  Tenant, 
<e=>83,  130;    Specific  Performance,  «S=>66. 

II.    CONSTRUCTION   AND   OPERA. 

TION. 

(A)   Oovenanta  in  General. 

t=s>2l  (N.Y.)  A  restrictive  covenant  is  to  be 
trictly  construed. — Minister,  etc.,  of  Reformed 
*rotestant  Dutch  Church  in  Garden  St.  v.  Mad- 
jon  Ave.  Bldg.  Co.,  108  N.  E.  444,  214  N.  Y. 
68. 

D)    Covenants  as  to  Vne  of  Real  Property. 

5=»5I  (N.Y.)  The  practical  construction  given 
a  a  covenant  prohibiting  the  erection  of  build- 
ttgs  other  than  dwelling  houses  held  not  admis- 
ible  to  affect  the  construction  by  the  court.— 
rllnister,  etc.,  of  Reformed  Protestant  Dutch 
Jhurch  in  Garden  St.  v.  Madison  Ave.  Bldg. 
5o.,  108  N.  B.  444.  214  N.  Y.  288. 

A  covenant  prohibiting  the  erection  of  bulld- 
ogs except  dwellings  does  not  forbid  apart- 
lent  houses,  because  such  buildings  were  not 
nown  when  the  covenant  was  adopted.— Id. 

A  covenant  prohibiting  the  erection  of  build- 
Qgs,  except  dwelling  houses  and  stables  appur- 
enant  to  private  dwellings,  does  not  forbid  an 
partment  building. — Id. 

5c=:>51  (N.Y.Sup.)  The  validity  of  restrictive 
mikling  covenants  that  lots  in  a  certain  block 


were  to  be  used  for  residence  purposes  only  de- 
pended upon  their  being  mutual. — Davidson  t. 
Dunham,  152  N.  Y.  S.  16. 

m.  PERFOBMANCB  OR  BBEACH. 

^=»I03  (N.Y.)  A  covenant  prohibiting  the  erec- 
tion of  anything  except  dwelling  houses  is  not 
violated  by  the  erection  of  an  apartment  house. 
—Minister,  etc.,  of  Reformed  Protestant  Dutch 
Church  in  Garden  St.  v.  Madison  Ave.  Bldg. 
Co.,  108  N.  E3.  444,  214  N.  Y.  268. 

CREDITORS'  SUIT. 

See  Executors  and  Administrators,  ^=>337. 

<g=:>8  (N.Y.Sup.)  Under  Code  Civ.  Proc.  §  1873, 
a  judgment  creditor  cannot  maintain  a  credi- 
tor's action  to  reach  share  of  his  debtor  in  the 
personal  estate  of  the  latter's  father  in  course 
of  administration. — MarsuUo  v.  Rosendorf,  152 
N.  Y.  g.  51. 

^=»39  (N.Y.Sup.)  In  a  creditors*  suit  against 
one  alleged  to  hold  as  trustee  funds  of  an  insol- 
vent for  distribution  among  creditors  other  than 
the  plaintiff,  complaint  held  demurrable  as  not 
having  alleged  exhaustion  by  plaintiff  of  his 
legal  remedies. — Fisher  v.  Johnson,  152  N.  Y. 
S.  944. 

Complaint  in  a  creditors*  suit  to  restrain  pay- 
ment to  other  creditors  of  an  insolvent  of  a 
fund  alleged  to  have  been  placed  in  a  trustee's 
hands  for  payment  to  such  other  creditors  pro 
rata  to  the  exclusion  of  plaintiff,  not  alleging 
fraud  in  working  such  preferences,  held  de- 
murrable.—Id. 

CRIMINAL  LAW. 

See  Bastards;  Costs,  ^=>317;  Disorderly  Con- 
duct; Extradition;  Homicide;  Indictment 
and  Information;  Libel  and  Slander,  ^=» 
141,  152 ;  Parent  and  Child,  <&=>17;  Physi- 
cians and  Surgeons,  ^s>6 ;   Sunday,  ^=»2. 

IV.   JUBI8DICTION. 

t&=»88  (N.Y.Sup.)  Under  Laws  1910,  C.  65U, 
§  31,  as  to  "^exclusive"  jurisdiction  of  the 
Court  of  Special  Sessions  over  misdemeanors, 
a  magistrate  or  Magistrate's  Court  of  New 
York  City  has  no  jurisdiction  of  Sabbath 
breaking,  by  Penal  Law,  §  2142,  declared  a 
misdemeanor.— People  v.  Fuchs,  152  N.  Y.  S. 
445. 

<&=»97  (N.Y.Sup.)  New  York  county  held  not  to 
have  jurisdiction  of  a  prosecution  for  extortion, 
the  money  having  been  obtained  in  another 
county.— People  v.  Fowler,  152  N.  Y.  a  672. 

Acts  committed  in  New  York  county  in  con- 
nection with  crime  of  extortion  held  not  requi- 
site to  the  offense,  so  as  to  give  that  county 
jurisdiction  under  Code  Cr.  Proc.  §  134;  the 
money  being  actually  acquired  in  another  coun- 
ty.—Id. 

VX   LIMITATION  OF  PROSECUTIONS. 

^=>I52  (N.Y.Gen.Sess.)  An  indictment  for  se- 
duction, showing  on  its  face  that  it  was  brought 
more  than  two  years  after  the  commission  of 
the  offense,  but  alleging  that  defendant  had  not 
been  within  the  state  for  two  years  since  that 
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Code   Ct.   Froc.  §  143.— People   v.'  'Busccolieri,    <^=s>H24  (N.Y.Sup.)  Accused,    relying    on    self 


152  N.  Y.  S.  707 

X.   EVIBEKOB. 

(C)  Other   Offensea,   and   Character  of  Ac- 
eitiied. 

^=»369  (N.Y.)  In  a  prosecution  of  a  wife  for 
murder  of  her  husband  by  poisoning,  held,  that 
evidence  of  the  illness  and  death  of  their  daugh- 
ter long  after  the  death  of  the  husband  was 
improperly  admitted.— People  v.  Buffom,  108  N. 
E.  184,  214  N.  Y.  53. 

(Ifi)  Best   and    Secondary    and   Demonstra- 
tive ETtdence. 

^=»404  (N.Y.)  Specimens  of  typewriting  made 
on  the  machine  in  defendant's  office  held  ad- 
missible as  standards  for  comparison.— People  v. 
Risley,  108  N.  E.  200,  214  N.  Y.  75.       . 

(I)  opinion  Evldenee. 
^=^9478  (N.Y.)  Admission  of  expert  testimony, 
based  on  the  law  of  mathematical  probabilities 
that  the  chance  of  the  defects  appearing  in  the  | 
words  fraudulently  inserted  in  a  document,  be- 
ing produced  by  another  typewriter,  was  so 
small  as  to  be  practically  impossible,  held  er- 
ror.- People  v.  Risley,  108  N.  E.  200,  214  N.  Y. 
75. 

(K)  Confesalons. 

^s>523  (N.Y.)  That  a  confession  has  been  pro- 
cured by  deceptive  practices  does  not  render  it 
inadmissible  in  evidence. — People  v.  Buffom,  108 
N.  E.  184,  214  N.  Y.  53. 

XII.   TBIAL. 

(B)  Coarse  and  Gondnct  of  Trial  In  Gen- 
eral. 

«&=364l  (N.Y.Gen.Sess.)  Although  Const,  art,  1, 
§  6,  and  Code  Cr.  Proc.  §  188,  do  not  require 
the  magistrate  to  inform  a  defendant,  in  a  pros- 
ecution for  a  misdemeanor,  not  had  upon  indict- 
ment, of  his  right  to  employ  counsel,  it  is  the 
better  practice  for  the  court  to  give  such  in- 
forraation.— People  v.  Abetti,  152  N.  Y.  S.  890. 
Conviction  of  misdemeanor  held  improper, 
where  defendants  were  refused  their  request  to 
defend  by  counsel,  although  such  request  was 
made  after  trial  had  begun ;  there  being  no 
waiver  of  right  to  counsel,  given  by  Const,  art. 
1,  §  6.-Id. 

(E2)  Arvnments  and  Conduct  of  Connsel. 

^=>707  (N.Y.Sup.)  Permittiuff  district  attorney 
to  ask  questions  on  cross-examination  as  to  pres- 
ence during  the  trial  of  a  "gang"  held  erro- 
neous.—People  v.  Maestry,  152  N.  Y.  S.  767. 
^=:9723  (N.Y.Sup.)  Permitting  district  attorney 
to  refer  in  his  argument  to  presence  during  the 
trial  of  a  "gang^'  held  erroneous.— People  ▼. 
Maestry,  152  N.  Y.  S.  767. 
^=^730  (N.Y.Sup.)  Statements  made  to  the  jury 
by  the  prosecuting  attorney,  outside  of  the 
relevant  evidence  and  calculated  to  arouse 
prejudice,  held  reversible  error,  where  the  in- 
jurious effects  were  not  sufficiently  corrected  by 
unequivocal  instructions.— I'eople  v.  Maestry, 
152  N.  Y.  S.  707. 


defense,  held  not  entitled  to  complain  of  failure 
to  charge  on  the  right  of  one  attacked  in  h\$ 
own  home  to  stand  his  ground,  in  absence  if 
any  requests  for  further  instructions.- Pe^Jt'.e 
v.  Rosino.  162  N.  Y.  S.  623. 

(li)  Waiver  and  Correction  of  Irrearnlarf- 
tles  and  Brrora. 

^s>899  (N.Y.)  Statement  of  defendant's  conc- 
sel  that  defendant  did  not  deny  that  her  dau-:b- 
ter  was  ill  and  eventually  died  held  not  a  wait- 
er of  her  right  to  object  to  the  admission  of 
evidence  thereof.— People  v.  Buffom,  108  N.  E. 
184,  214  N.  Y.  53. 

Xin.   MOTIONS  FOB  KEW  TBIAL 
AND  IK  ABBEST. 

^=»905  (N.Y.Sup.)  At  common  law  there  was 
no  right  in  criminal  cases  to  move  for  n»-^ 
trial.— People  v.  Seidenshner,  152  N.  Y.  S.  5l».x 
^=s>94l  (N.Y.Sup.)  On  a  motion  for  new  trial 
after  a  conviction  of  murder,  evidence  by  aff- 
davit  tending  to  sustain  an  alibi,  standir:? 
alone  and  unsupported  by  unquestionable  pr-f. 
is  worthless,  where  the  defense  of  alibi  was  pr^ 
sented  at  the  trial. — People  v.  Seidenshner.  1^2 
N.  Y.   S.  595. 

€=»944  (N.Y.Sup.)  The  failure  of  one  testify- 
ing by  affidavit  in  support  of  a  motion  fur  ne« 
trial  after  a  conviction  of  murder  to  come  f-  :- 
ward  until  the  last  moment  held^  a  cirttia:- 
stance  justifying  the  court  in  placing  no  reli- 
ance on  his  testimony.— People  v.  Seidenshnvr. 
152  N.  Y.  S.  505. 

^=>945  (N.Y.Sup.)  The  contradiction  by  affi- 
davit of  one  link  in  the  chain  of  proof  of  mur- 
der held  insufficient  to  warrant  the  granting  "f 
a  new  trial.— People  v.  Seidenshner,  152  N.  \. 
S.  505. 

Identification  from  newspaper  cuts  held  worl- 
less  evidence  on  a  motion  for  new  trial  after  i 
conviction  of  murder. — Id. 

^=»956  (N.Y.Sup.)  Affidavits  on  motion  for  in»- 
trial  must  be  considered  in  view  of  the  tc-  . 
mony  had  in  open  court. — People  v.  SeidenshLtr. 
152  N.  Y.  S.  505. 


XV. 


APPEAL  AND  EBBOR    AND 
CEBTIOBABI. 


(B)  Presentation  and  Reservmtlom  tn  L«w 
er  Court  of  Groanda  of  Be'viexv. 

^s>l056  (N.Y.Sup.)  Where  there  is  a  sseri  -* 
doubt  as  to  the  guilt  of  defendant,  the  npin-'  ..«> 
court  can  review  refused  instructions  withtmt  ■.'- 
exception  thereto.— People  v.  Lehman,  15-  N.  V 
S.  72. 

<©=>I059  (N.Y.Sup.)  Asking  that  a  ref:«^ 
charge  be  spread  on  the  record  is  not  an  cst- 
tion  to  it  sufficient  to  bring  it  up  for  re  view - 
People  V.  Lehman,  152  NTY.  S.  72. 

(H)  Determination   and  Dlsvoalflon    of 
Canae. 

^s?>M86  (N.Y.Sup.)  Where  the  evidence   ;:>- 
fied  a  conviction  or  was  consistent  with  an  . 
quittal,  error  in  permitting  the  district  att«»r- 
to  create  a  prejudice  against  accused   heUl  : 
technical,  within  Ci»de  Cr.  Proc.  S  542. — Pe» .  . 
v.  Maestry,  152  N.  Y.  S.  7G7. 
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CUSTODY. 

i  Divorce,  ^=3»303. 

CUSTOMS  AND  USAGES. 

»I5  (N.Y.Sup.)  Where  the  meaning  or  ap- 
cation  of  the  language  to  the  subject-mat- 
o£  a  contract  is  obscure,  evidence  of  cua- 
n  and  usage  is  admissible  to  explain  Bucb 
aning  or  application.— Cream  of  Wheat  Co. 
Arthur  H.  Crist  Co.,  152  N.  Y.  S.  407. 
»I6  (N.Y.Sup.)  Where  defendant  made  ad- 
aces  to  plaintiff,  the  fact  that  in  the  trade 
was  customary  to  compound  interest  monthly 
es  not  warrant  the  charging  of  such  interest. 
Spain  V.  ^Talcott,  152  N.  Y.  S.  611. 

DAMAGES. 

e  Appeal,  ^=5>1151;  Charities,  ^=»50 ;  Death, 
®=>84;  Fraud,  ^==>50;  Injunction,  <®=»186; 
Landlord  and  Tenant,  ®=>129,  184;  Munici- 
pal Corporations,  ^==>385;  Sales,  ^=»418; 
Trespass,  ^=s>Ql;  Vendor  and  Purchaser,  ^^^ 
351. 

VI.  BI£ASUItE   OF  DAMAGES. 
(C)  Breaoln  of  Contraot. 

=>\2\  (N.Y.Sup.)  A  provision  in  a  building 
mtract  that  for  certain  extra  work  a  fixed  com- 
ensation  should  be  allowed  is  not  any  criterion 
3  to  how  much  the  principal  contractor  could 
pduct  for  a  subcontractor's  failure  to  perform 
^gular  work  of  the  same  character. — Amanna 
.  Carvel,  152  N.  Y.  S.  796. 

ni.   INADEQITATE   ANP    EXCESSIVE 
*     DAMAOES. 

=»I32  (N.Y.Sup.)  A  verdict  of  |3,750  for 
isting  injuries  to  a  person's  head,  nose,  and 
Fes,  with  resulting  double  vision,  is  not  ex- 
issive.— Otway  v.  Snare  &  Triest  Co.,  152  N. 
.  S.  845. 

Vin.   PIXADINO,  EVIDENOE,  AND 
ASSESSMENT. 

(B)  BTidence. 

=»I75  (N.Y.Sup.)  The  actual  value  of  cement 
cJd  not  admissible  to  controvert  defendant's 
>stimony  as  to  the  sum  he  actually  paid  for 
le  cement,  which  was  delivered  to  plaintiff.— 
jnanna  v.  Carvel,  152  N.  Y.  S.  796. 

(CT)  ProceedlniTM  for  AMeaameat. 

;=»208  (N.Y.Sup.)  Existence  or  amount  of 
amaj^es  in  an  action  for  breach  of  contract 
(Id  a  question  of  fact  for  the  jury.— F.  V. 
imith  Contracting  Co.  v.  City  of  New  York, 
52  N.  Y.  S.  658. 

DEATH. 

lee  Appeal.  ^2»887;  Limitation  of  Actions, 
^=»124 ;  Marriage,  ^=>50 ;  Master  and  Serv- 
ant, ^=»268,  297.  830;  Municipal  Corpora- 
tions, «S=>706,  73a,  857. 


I.  EVIDENCE  OF  DEATH  AND  OF 
SUBVIVORSHIP. 

^=»2  (N.Y.Sur.)  On  application  by  the  public 
administrator  to  vacate  an  order  nxing  the  in- 
heritance tax  on  an  unclaimed  bank  deposit 
made  in  1819,  deatli  of  depositor  previous  to 
passage  of  first  inheritance  tax  law  in  1885 
held  not  to  be  established  by  presumption  from 
failure  to  claim  the  deposit— In  re  Bernard's 
Estate,  152  N.  Y.  S.  716. 

n.    ACTIONS   FOB    CAUSING    DEATH. 

(D)   Pleading  and  Evidence. 

<g»5l  (N.Y.)  Under  Code  Civ.  Proc.  §  1902, 
regulating  the  constitutional  right  of  action  for 
death  by  wrongful  act,  held  that  the  complaint 
need  not  show  on  its  face  commencement  of 
action  within  two  years  after  decedent's  death. 
—Sharrow  v.  Inland  Lines,  108  N.  E.  217,  214 
N.  Y.  101. 

^=^75  (N.Y.)  In  an  action  for  death,  less  evi- 
dence of  freedom  from  contributory  negligence  is 
required  than  if  deceased  were  alive  and  able 
to  testify.— Mullen  v.  Schenectady  Ry.  Co.,  108 
N.  E.  412,  214  N.  Y.  300. 

XBi)  Damavea*  Forfeiture,  or  Fine. 

^=»78  (N.Y.)  Where  a  servant,  after  being  fa- 
tally injured  by  defendant's  neglect,  married 
plaintiff,  held  that,  under  Code  Civ.  Proc.  S 
1902,  plaintiff's  rights  were  not  limited  to  a  re- 
coverj'  on  the  basis  of  his  expectancy  at  the  time 
of  the  marriage.— Radley  v.  Le  Ray  Paper  Co., 
108  N,  E.  86,  214  N.  Y.  32. 
<©=>84  (N.Y.Sur.)  Under  Code  Civ.  Proc.  S  1904, 
plaintiff,  suing  as  executor  of  decedent's  estate, 
cannot  recover,  as  an  element  of  damages,  any 
part  of  the  funeral  expense,  unless  by  reason  of 
such  expense  the  beneiiciaries  of  the  action  have 
sustained  pecuniary  injury.— In  re  Huth,  152 
N.  Y.  S.  215. 

Code  Civ.  Proc.  |  1903,  does  not  authorize  a 
deduction  for  the  funeral  expenses  of  decedent 
to  be  made,  where  such  exuenses  have  been  paid 
from  a  fund  charged  witn  its  payment  under 
decedent's  will— Id. 

DECISION. 

See  Apt)eal,  «s»120. 

DEDICATION. 

See  Eminent  Domain,  ^=»47. 

I.   NATURE   AND   REQUISITES. 

^=»6  (N.Y.)  Land  may  be  dedicated  to  public 
use  as  a  common,  although  no  municipality  ex- 
ists at  the  time  of  the  dedication  by  the  indi- 
vidual owner  to  accept  it. — Buffalo,  L.  &  H.  Uy. 
Co.  V.  Hoyer,  108  N.  E.  455,  214  N.  Y.  236. 
^=»I9  (N.Y.)  By  the  acts  of  owner  in  plotting 
land  and  selling  lots  to  individuals,  reciting  in 
deeds  that  a  certain  space  should  be  devoted  to 
the  use  of  a  public  common,  such  space  waa 
dedicated  to  the  public  for  such  puri>o8e ;  the 
use  to  be  coextensive  with  that  customary  in 
ca.se  of  commons.— Buffalo,  L.  &  U.  Ky.  Co.  v. 
Hoyer,  108  N.  E.  455,  214  N.  Y.  236. 
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DEEDS. 

See  Bonndaries,  ^=^8 ;  Irimitation  of  Actions, 
<®=»28;  Mortgages;  Partition,  €=»70;  Party 
Walls,  €=>5;  Powers,  «=>36;  Quieting  Title, 
€=>7;    Sales,  «=>480. 

m.  CONSTRUCTION  AND   OPERA- 
TION. 
(D)  exceptions  and  Reservatlona. 

<&=»I43  (N.Y.Sup.)  The  court,  in  construing  a 
reservation  in  a  -deed,  will  consider  not  only 
the  language  thereof,  but  the  situation  of  the 
parties. — Trustees 'of  Mission  Church  in  City  of 
New  York  v.  Ridley,  152  N.  Y.  S.  745. 

A  grantor  having  a  present  right  of  action 
against  an  elevated  railway  company  for  a 
continuing  trespass,  who  reserved  in  the  deed 
all  claims  for  damages,  reserved  only  the  claims 
to  which  he  was  entitled  at  the  time.— Id. 

DEFAULT. 

See  Judgment,  ^=:>106-144. 

DELIVERY. 

See  Gifts,  <8s>18. 

DEMURRER. 

See  Indictment  and  Information«  ^39147; 
Pleading,  <S=:>193-218. 

DEPOSITS. 

See  Banks  and  Banking,  «®=»135-154,  315: 
Dismissal  and  Nonsuit,  ^=»3G;  Landlord  and 
Tenant,  «=»184,  199. 

DEPUTIES. 

See  Registers  of  Deeds,  ^ss>2%, 

DESCENT  AND  DISTRIBUTION. 

See  E)xecutor8  and  Administrators ;  Wills. 

I.  NATURE  AND  COURSR  IN  GEN- 
ERAL. 

«s>l  (N.Y.Sur.)  The  statute  of  descent  and  dis- 
tribution operates  but  once  on  death  of  an  in- 
testate.—In  re  Bobbins'  Estate,  152  N.  Y.  S. 
1067. 

m.   RIGHTS  AND  UABIUTIES  OF 
HEIRS   AND   DISTRIBUTEES. 

(A)  Nature   and   Establlsliineat  of  Rlslittt 
in  General. 

^=»72  (N.Y.Sur.)  Belease  executed  to  execu- 
trices  by  widow  of  brother  of  testator  held  not 
efficacious  to  transfer  distributive  interest  of 
such  brother  in  testator's  estate  to  executriccs 
in  their  representative  capacity,  either  as  a  re- 
lease or  an  assignment,  so  that  it  would  pass  to 
contestants  of  the  executrices'  account  as  col- 
laterals next  removed  from  testator  upon  his 
brother's  death.— In  re  Bobbins'  Estate,  152  N. 
Y.  S.  1007. 

"Where  there  is  no  will,  release  of  right  and 
interest  by  next  of  kin,  in  order  to  devolve  the 
released  share  on  another,  must  operate  as  an 
assignment. — Id. 


^=s>76  (N.Y.Sup.)  On  death  of  a  wife,  intesute 
and  without  descendants,  title  to  her  pers^inal 
property  to  all  kinds  at  once  passes  to  and  ve^ts 
in  her  surviving  husband;  the  title  being  d^ 
rived  solely  from  the  jus  mariti.— Gerber  v. 
State  Bank,  152  N.  Y.  S.  608. 

^s>9l  (N.Y.Sup.)  As  to  a  chose  in  action,  like 
a  debt  owing  a  wife,  though  she  dies  intestait^ 
and  without  descendants,  recovery  cannot  be  h</. 
by  the  surviving  husband  in  his  individual  ca- 
pacity, but  must  be  through  an  administniti.r. 
— Gerber  v.  State  Bank.  152  N.  Y.  S.  608. 

(D)   RIvlits  and  Remedlea  of  Creditors  •! 
Helra  and  Distributee*. 

^=s>l57  (N.Y.Sup.)  Equitable  action  by  jud: 
ment  creditor  to  subject  to  payment  of  h.i 
claim  judgment  debtor's  share  in  the  pors4»i.:il 
assets  of  his  father's  estate  held  not  maintain- 
able.—MarsuUo  v.  Rosendorf,  152  N.  Y.  S.  5L 

DEVISES. 

See  WUla. 

DICTUM. 

See  Courts,  ^=:>92. 

DIRECTING  VERDICT. 

See  Landlord  and  Tenant,  ^==^2^3 ;    Trial,  €» 
177,  178. 

DISCHARGE. 

See  Bankruptcy,  «=>423,  433;    Guaranty.  e=» 
61;   Master  and  Servant,  ^=>36,  40,  43. 

DISCOVERY. 

n.   UNDER  STATUTOBT  PROVI- 
SIONS. 

(A)  Interroiratorlea    and    Bxanalnmtlon    •! 
Parties  and  of  Other  Persona. 

^=:>32  (N.Y.Sup.)  General  denii^  by  def^'n''.?.: 
held  not  to  prevent  plaintiff  from  examiniu^  C- 
fendant  before  trial.— Bannister  v.  Murray.  U- 
N.  Y.  S.  192. 

^=>36  (N.Y.Sup.)  In  action  on  contract  " 
employment  as  housekeeper,  examinatioxi  W:\.- 
trial  will  not  be  denied  on  xrouud  that  the  -y- 
mosphere  created  by  the  litigation  intli* :/ 
that  it  was  desired  for  some  ulterior  ui:d  :■ 
proper  purpose.— Bannister  v.  Murray,  loJ  "** 
Y.  S.  192. 

^=:>37  (N.Y.Sup.)  In  an  action  for  slan*}*' 
where  plaintiff  has  not  adetiuate  informatioxi  .- 
to  times  and  places  of  utterance,  he  may  b.- 
an  order  for  the  examination  of  the  defen.U" 
to  secure  the  information,  that  be  may  furn- 
a  bill  of  particulars  ordered  on  motion  of  C^ 
fendant.— Fring  v.  Thorp,  152  N.  Y.  S.  465*. 
^=»37  (N.Y.Sup.)  An  executor  of  the  It^^atr- 
of  a  partnership  interest  held  not  entitled  * 
examine  a  surviving  partner  to  frame  a  o'- 
plaint  in  an  action  to  recover  assets,  where  !- 
had  not  procured  a  judgment  setting  aaide  c.c 
veyances  of  the  legatee's  interest  to  the  jfarn^ 
ing  partner.— Ililey  v.  McGee,  152  X.  Y.  ^ 
485. 
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{=>4I  (N.Y.Sup.)  In  an  action  by  a  discharged 
tmploy6  for  commiRslons  and  for  damages,* an 
Tder  for  examination  of  defendant  held  too 
•road.— Goldsmith  v.  Levine,  152  N.  Y.  S.  185. 
3=>4I  (K.Y.Sup.)  That  plaintiff  may  have  an 
trder  for  examination  before  trial  of  defend- 
int'H  mana^ng  agent,  it  must  appear  that  the 
estimony  is  necessary  and  material  to  the 
a  use  of  action.~Cool£  v.  People's  Milk  Co.,  152 
^.  Y.  S.  465. 

Plaintiff,  by  alleging  in  his  complaint  mat- 
ers immaterial  to  his  cause  of  action,  may  not 
ave  an  examination  before  trial  of  defendant's 
managing  agent  as  to  such  matters,  for  the 
lurpose  of  being  prepared  to  meet  any  pos- 
ible  defense. — Id. 

The  actionable  negligence  of  defendant  milk 
ompany,  by  whose  milk,  purchased  from  a  re- 
ailer,  plaintiff  was  poisoned,  was  in  placing  it 
n  the  market;  and  how  it  poisoned  is  not 
art  of  his  case,  regarding  right  to  examination 
ofore  trial  of  it.— Id, 

5=>48  (N.Y.Sup.)  That  a  witness  had  **close 
elations"  with  defendant  held  not  "special  cir- 
umstances,"  entitling  plaintiff  to  an  order  for 
is  examination  before  trial,  pursuant  to  Code 
'iv.  Proc.  $  872,  subd.  5.— Ilarburjjer  v.  West- 
hester  Fire  Ins.  Co.,  152  N.  Y.  S.  272;  Hosmer 
.  Agricultural  Ins.  Co.,  Id.  1118. 
5=>53  (N.Y.Sup.)  Under  Code  Civ.  Proc.  | 
70,  plaintiff  held  not  to  have  lost  right  to  ex- 
mine  defendant  before  trial  by  placing  cause  on 
le  short-cause  calendar  before  making  the  ap- 
lication.— Bannister  v.  Murray,  152  N.  Y.  S. 
[)2. 

=>58  (N.Y.Sup.)  An  order  for  the  examina- 
(on  of  a  corporate  defendant  before  trial 
iould  specify  the  corporate  officer  who  is  to 
e  examined.— Carples  v.  John  Deere  Wagon 
o.,  152  N.  Y.  S.  434. 

=>73  (N.Y.Sup.)  In  action  against  assignee  of 
ase  which  defendant  alleged  was  assigned  as 
)llateral  security,  plaintiff  held  entitled  to  ex- 
nine  defendant  before  trial  as  to  defendant's 
jlations  with  the  lessee.— Century  Holding  Co. 

Ebling  Brewing  Co..  152  N.  Y.  S.  630. 
In   action  to  hold  defendant   as   assignee  of 
ase,  plaintiff  held  entitled  to  examine  defend- 
it  before  trial  as  to  transaction  with  party  to 
bom  defendant  claimed  to  have  assigned.— Id. 

I)    Produetlon    and    Inspeotloa    of    Writ- 
inya  and  of  Otlier  Mmttcrm* 

=>88  (N.Y.SupO  Under  Code  Civ.  Proc  I  803, 
J  amended  by  Laws  1913,  c.  86,  plaintiff,  on 
negations  in  action  for  death  of  intestate,  held 
3t  entitled  to  inspection  of  defendant's  freight 
)use,  appliances,  etc.,  or  to  measure  and  photo- 
•nph  same.— Glowniak  v.  Lehigh  Valley  K.  Co., 
>2  N.  Y.  S.  740. 

DISCRETION  OF  COURT. 

ee  Appeal,  «i^964;  Certiorari,  ^s»0;  In- 
junction,  ^=»161;   New  Trial,  «=»71. 

DISMISSAL  AND  NONSUIT. 

-e  Appeal,  <g=>105.  193,  927;  1094,  1175,  1177", 
Assignments,  ^=»24 ;   Carriers,  ^=>318;   Cor- 


porationBj  ^s>507 ;  Gosts,  ^s»282;  Execators 
and  Administrators,  ^s»283;  Mortgages,  ^s» 
497;  Submission  of  Controversy,  ^s>16; 
Trial,  <5=s>159. 

I.  VOLUKTABY. 

«e=s>36  (N.Y.City  Ct.)  A  party  has  the  right  as 
a  matter  of  course  to  discontinue  an  action  at 
law,  but  on  such  terms  as  the  court  in  its  dis- 
cretion may  imposc^Williams  v.  Frank  Levy, 
Inc.,  152  N.  Y.  S.  454. 

The  receiver  of  a  national  bank,  suin^r  the 
maker  and  indorser  of  a  note,  may  not  discon- 
tinue without  terms  as  to  indorser  pleading  as 
a  set-off  bis  deposit— Id, 

The  court,  allowing  receiver  of  national 
bank,  suing  maker  and  indorser  of  a  note,  to 
discontinue  as  to  indorser  pleading  as  a  set- 
off his  deposit,  may  not  direct  the  allowance 
of  the  set-off.— Id. 

XI.  INVOIiinfTABT. 

«=»58  (N.Y.)  Under  Code  Civ.  Proc.  f  549, 
subd.  4,  and  section  558,  held  that,  though  al- 
legation of  fraud  in  making  of  contract  did  not 
authorize  an  arrest  in  action  for  damages  for 
wrongful  discharge,  it  did  not  necessitate  dis- 
missal of  the  action.— Novotny  v.  Kosloff,  108 
N.  E.  189,  214  N.  Y.  12. 

DISORDERLY  CONDUCT. 

^ss>l  (N.Y.Gen.Sess.)  Accused,  who  attempted 
an  address  while  the  regular  minister  was  con- 
ducting the  services,  held  guilty  of  disorderly 
conduct,— People  ex  reL  Gegan  v.  White,  152  K, 
Y.  S.  887. 

DISORDERLY  HOUSE. 

See  Sales,  ^=»40. 

DIVIDENDS. 

See  Trusts,  ^=»273.  . 

DIVORCE. 

See  Jury,  «=s>26. 

TV.  JUBISBICnON,   PBOOI!EI>nrG8, 
ANB   BEIiIEF. 

(B)  Parties,  Process,  and  Inoldeatal  Pro- 
ceedings. 

^=»79  (N.Y.Sup.)  In  an  action  for  divorce,  or- 
der for  service  by  publication  in  the  alterna- 
tive, that  the  summons  be  published  or  that  it 
be  served  personally  without  the  state,  held 
fatally  defective,  under  Code  Civ.  Proc.  §  440, 
as  amended  in  I914.--Oodfree  v.  Qodfree,  152 
N.  Y.  S.  257. 

V.  AUMOmr.   AI<I<OWAHGE8.   AND 
DISPOSITION   OF   PBOPEBTT. 

^=9203  (N.Y.Sup.)  An  order  for  the  payment 
of  alimony  and  counsel  fees  will  be  reversed, 
where  there  is  no  fact  alleged  which  shows  the 
husband  to  have  been  guilty  of  the  offense 
charged,  or  that  the  plaintiff  can  succeed  at  the 
trial.-Merrell  v.  Merrell,  152  N.  Y.  S.  970. 
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e=>2l2  (N.T.Sup.)  Where  the  facta,  if  as  daixn- 
ed  by  plaintiff  wife,  would  warrant  separate 
maintenance,  it  is  proper  to  order  the  payment 
of  alimony  pendente  lite. — Kamman  v.  Kam- 
man,  152  N.  Y.  S.  581. 

<&=>223  (N.Y.Sup.)  The  award  of  fees  to  coun- 
sel representing  the  wife  in  a  divorce  suit  is 
peculiarly  a  question  for  the  trial  judge.--Kam- 
man  v.  Kamman,  152  N.  Y.  S.  579. 
(S=s>224  (N.Y.Sup.)  Where  the  facts,  if  as  claim- 
ed by  plaintiff  wife,  would  warrant  separate 
maintenance,  it  is  proper  to  order  the  payment 
of  attorney's  fees. — Kamman  v.  Kamman,  152 
N.  Y.  S.  581. 

«==>228  (N.Y.Sup.)  In  a  suit  by  a  wife  for  di- 
vorce, an  order  for  additional  attorney's  fees 
should  provide  for  payment  to  the  wife,  instead 
of  to  her  designated  attorney.— Kamman  v. 
Kamman.  152  N.  Y.  S.  579. 
^==>228  (N.Y.Sup.)  In  a  wife's  suit  for^  sepa- 
rate maintenance,  an  order  for  attorney's  fees 
should  provide  for  payment  to  the  wife,  instead 
of  to  her  designated  attorney.— Kamman  v. 
Kamman.  152  N.  Y.  S.  581. 
€=>231  (N.Y.Sup.)  Where  the  evidence  did  not 
warrant  separation,  it  is  improper,  under  Code 
Civ.  Proc.  fi  1766.  in  a  suit  by  the  wife  for  di- 
vorce, for  the  judgment  to  provide  for  her  sep- 
arate maintenance. — Kamman  v.  Kamman,  152 
N.  Y.  S.  579. 

€=>236  (N.Y.Sup.)  The  written  agreement  by 
which  a  wife  agrees  to  accept  a  certain  sum. in 
full  payment  of  alimony  decreed  to  her,  which 
sum  has  been  paid,  is  binding  until  set  aside.— 
Pye  V.  Pye,  152  N.  Y.  S.  564. 

A  written  agreement,  binding  a  wife  to  accept 
a  certain  sum  in  payment  of  alimony  decreed  to 
her  which  sum  has  been  paid,  cannot  be  set 
aside  on  motion.— Id. 

VI.   CUSTODY  AMD   SUPPORT  OF 
CHUfDltElV. 

^==>303  (N.Y.Sup.)  Whertf  a  husband  obtained 
an  absolute  divorce,  and  the  custody  of  an  in* 
fant  child  was  awarded  to  the  mother,  who,  on 
remarriage,  left  it  with  the  maternal  grand- 
mother, the  father,  a  man  of  good  character  and 
better  able  to  care  for  the  child,  had  a  right  to 
its  custody.— Van  Syckle  v.  Van  Syckle,  152  N. 
Y.  S.  1047. 

Vn.    OPERATION  AND  EFFECT  OF 

DIVORCE.   AND   RIGHTS  OF 

DIVORCED  PERSONS. 

^=»328  (N.Y.Sur.)  Nevada  default  divorce,  ob- 
tained by  husband  solely  on  service  outside  the 
state,  held  not  valid  in  New  York.— In  re  Akin's 
Estate.  152  N.  Y.  S.  310. 

^=»330  (N.Y.Sur.)  Nevada  default  divorce,  ob- 
tained by  husband,  being  invalid  in  New  York 
held  not  to  deprive  the  trustees  of  a  fund  of 
the  discretion  given  them  to  pay  the  income 
of  part  of  it  to  the  wife.— In  re  Akin's  Estate, 
152  N.  Y.  S.  310. 

DOMICILE. 

See  Paupers,  ^=921. 


DOWER. 

See  EJstoppel,  ^=»08;  Specific  Performance,  ^=> 
126. 

n.  INCHOATE   INTEREST. 
(A)  Rtfflita  and  Remedle*  of  "MTlfe. 

^s>29  (N.Y.Sup.)  A  wife's  inchoate  right  of 
dower  is  not  an  estate  or  interest  in  land,  but 
an  institution  of  law  susceptible  of  extingui-b- 
ment  only  by  act  of  the  wife  in  joining  in  htr 
husband's  deed  of  conveyance.~Schanz  t.  Sots- 
check,  152  N.  Y.  S.  851. 

(B)   Bar,  Release,  or  Forfeiture. 

<$=>50  (N.Y.Sup.)  A  widow's  acceptance  of  a 
sum  in  lieu  of  dower  held  not  to  estop  her  frnm 
asserting  her  interest  in  a  portion  of  the  i>to^ 
erty  not  subject  to  the  mortgage  and  whifh 
could  not  be  sold. — Pillmore  v.  Walswortt. 
152  N.  y.  S.  344. 

<S=>53  (N.Y.Sup.)  Wife's  inchoate  ri^ht  of  dow- 
er, which  she  had  released  by  joining  in  bt-r 
husband's  mortgage,  subsequently  held  unen- 
forceable as  usurious,  except  to  extent  of  cod 
sideration  paid  thereior  by  a  buyer,  through  a 
dummy  mortgagee,  held  not  revived  by  such  par- 
tial invalidity  of  the  mortgage.— Schanz  t.  Sots- 
check,  152  N.  Y.  S.  851. 

III.   RIGHTS   AND   RJEaCEDIES    OF 
WIDOW. 

<S=»95  (N.Y.Sup.)  Motion  of  wife,  on  death  oi 
husband,  that  gross  sum  be  awarded  her  in  lien 
of  her  dower  interest  in  partitioned  land,  wil 
be  granted,  although  in  the  partition  suit  >li- 
had  declined  to  accept  such  sum  in  lieu  of  her 
then  inchoate  interest. — Gucker  v.  Kopp,  1.5:^ 
N.  Y.  S.  370. 

DRAINS. 

See  Municipal  Corporations,  ^=»290,  292. 

DRAMSHOPS. 

See  Intoxicating  Liquors. 

DUE  PROCESS  OF  LAW. 

See  Constitutional  Law,  ^s»252. 

DUPLICITY. 

See   Indictment   and   Information,   ^=»12a. 

DURESS. 

See  Bonds,  ^=>41. 

EASEMENTS. 

See  Eminent  Domain,  ^=s>153;     Party   'Wali. 
<d=s>5. 

I.   CREATION,  EXISTEKOB,  AltD  TEB- 
MINATION. 

^=>I5  (N.Y.)  Acts  of  grantor  of  lots  in  pa: 
ting  land  and  selling  lots  hM  to  create  prirt:; 
easements  in  his  grantees  to  have   an  abunb: 

Elot  of  land  used  as  a  public  common. — Bufil 
,.  &  R.  Ry.  Co.  V.  Hoyer,  108  N.  E.  455.  lii 
N.  y.  236. 
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£=>I7  (N.Y.)  Implied  easements  passing  to 
hose  who  purchased  with  reference  to  a  plat 
howing  the  existence  of  streets  as  widened 
eld  not  affected  by  the  grantors'  reservation  of 
wards  for  the  condemnation  of  land  for  the 
t reels.— In  re  Sedgwick  Avenue  and  Bailey 
L  venue  in  City  of  New  York,  108  N.  E.  88,  214 
f.   Y.  438. 

5=>33  (N.Y.)  Lands  may  be  dedicated  to  the 
ublic  subject  to  private  easements  of  access, 
^ht,  and  air ;  such  private  easements  not  being 
utas^onistic  to  the  public  use.*>Buffalo,  L.  & 
i.  Ry.  Co.  V.  Hoyer,  108  N.  E.  455,  214  N.  Y. 

H.  EXTENT  OF  BIGHT.  USE,  AKB 
OBSTBUCTIOM. 

5=>72  (N.Y.)  Objection  to  right  of  one,  who 
as  deeded  land,  suing  for  reserved  damages 
rom  construction  and  operation  of  an  elevated 
ailroad,  not  being  made  by  the  company,  and 
he  grantee  being  a  defendant,  and  the  damages 
f  each  being  agreed,  judgment  will  be  rendered 
ccordingly.— Drucker  v.  Manhattan  By.  Co., 
08  N.  E.  74,  213  N.  Y.  543. 

EJECTMENT. 

lee  Appeal,  ^=>87,  1151;  Landlord  and 
Tenant,  «=»130. 

IV.    TRIAT,  JTTDGMENT,  ENFORCE- 

MENT  OF  JUDGMENT,  AND 

REVIEW. 

^=>\\4  (N.Y.Sup.)  Where  plaintiff  in  eject- 
lent  was  entitled  to  a  strip  occupied  by  a  wall 
f  defendant,  the  court  will  render  judgment 
f  eviction,  unless  defendant  will  permit  the 
se  of  the  wall  as  a  party  wall. — Connelly  v. 
^ish.  152  N.  Y.  S.  371. 

ELECTION  OF  REMEDIES. 

5=»3  (N.Y.Sup.)  The  doctrine  of  election  ap- 
lies  only  where  inconsistent  rights  or  remedies 
re  involved. — 8ciaballa  v.  Illinois  Surety  Co., 
52  N.  Y.  S.  760;  Cohen  v.  Same.  Id.  763. 

ELEVATORS. 

lee  Carriers,  ^=»316,  318;  Master  and  Serv- 
ant, «S9296. 

EMINENT  DOMAIN. 

;ee   Easements,  ^=s>17. 

.    NATURE,   EXTENT,   AND    DEIiEOA- 
TION   OF   POWER. 

s=»47  (N.Y.)  Land  held  to  have  been  so  dedi- 
ated  and  subsequently  used  as  a  public  common 
r  park  as  to  be  not  subject  to  condemnation 
y  a  street  railway  under  Railroad  Law,  g  101. 
-Buffalo,  L.  &  R.  Ry.  Co.  v.  Hoyer,  108  N. 
;.  455,  214  N.  Y.  236. 

A  public  park  may  exist  as  such  within  Rail- 
oad  Law,  §  191,  despite  the  passage  through 
:  of  a  driveway. — Id. 

A  driveway  is  consistent  with  the  use  of  a 
ark  within  Railroad  Law,  §  191,  and,  in  the 
bsence  of  an  intention  to  rededicate  the  land 


exclusively  for  street  purposes,  its  use  by  the 
public  by  consent  does  not  alter  its  status.— Id. 
Public  use  of  driveway  through  land  dedicated 
as  a  public  common  held  not  to  render  either  the 
park  or  the  way  a  street  subject  to  condemna- 
tion by  a  street  railroad  under  Railroad  Law, 
§  170.-Id. 

H.   COMPENSATION. 

(O)   Measure   and  Amount. 

^=:>126  (N.Y.)  Where  plaintiflE  took  title  to  land 
as  mortgagee,  its  right  should,  after  a  sale  in 
eminent  domain  proceedings,  in  accordance 
with  the  plan  of  the  mortgagor,  be  estimated 
precisely  as  though  the  mortgagor  remained  the 
owner.— In  re  Sedgwick  Avenue  and  Bailey 
Avenue  in  City  of  New  York,  108  N.  E.  88.  214 
N.  Y.  438. 

(D)  Persons  Bntltled  nnd  Payment. 

€=»I53  (N.Y.)  A  reservation  in  a  deed  of  all 
damages  from  construction  and  operation  of  an 
elevated  railroad  held  to  equitably  entitle  the 
grantor  thereto,  except  for  a  greater  subsequent 
invasion  of  the  easement. — Drucker  v.  Manhat- 
tan Ry.  Co.,  108  N.  B,  74.  213  N.  Y.  543, 

Reservation  in  a  deed  of  all  damages  for  con- 
struction and  operation  of  an  elevated  railroad 
held  to  affect .  the  value  and  extent  of  estate 
granted,  so  that  subsequent  grantees  are  charge- 
able with  notice  thereof.— Id. 

^=s>i53  (N.Y.)  While  a  landowner  may  reserve 
damages  for  condemnation  for  streets,  a  bare 
reservation  of  awards  for  condemnation  held 
not  to  have  that  effect.— In  re  Sedgwick  Ave- 
nue and  Bailey  Avenue  in  City  of  New  York, 
108  N.  E.  88,  214  1^  Y.  438. 

Though  a  sale  of  lots  with  reference  to  a  plat 
created  easements  in  property  shown  as  streets, 
the  landowner,  upon  condemnation  of  the  prop- 
erty by  the  city  for  streets,  may  recover  sub- 
stantial damages,  where  he  owned  the  abutting 
lots.-Id. 

ni.   PROCEEDINGS   TO   TAKE    PROP- 
ERTY  ANB   ASSESS  COM- 
PENSATION. 

^=>I70  (N.Y.Sup.)  A  city's  application  for  the 
appointment  of  commissioners  to  appraise  dam- 
ages for  condemnation  held  not  subject  to  ques- 
tion because  it  had  not  shown,  in  accordance 
with  Laws  1905,  c.  724,  §  l.'i,  that  it  had  been 
unable  to  agree  with  a  railroad  company  having 
no  interest  in  the  land  condemned  an  to  its  loss. 
—In  re  Strauss,  152  N.  Y.  S.  1038. 

(©==>! 86  (N.Y.Sup.)  Under  Laws  1905,  c.  723,  § 
3,  and  chapter  724,  §§  3,  5,  7,  46,  a  municipali- 
ty, its  general  plan  for  the  condemnation  of 
sources  of  water  supply  having  been  approved 
by  the  state  water  supply  commission,  need  not 
file  maps  showing  the  distribution  of  water 
through  the  several  wards  of  the  city.— In  re 
Strauss,  152  N.  Y.  S.  1038. 

^=:»205  (N.Y.)  In  proceedings  to  condemn  part 
of  premises,  evidenc-e  held  to  show  depreciation 
in  value  oi  a  building  on  the  balance  of  the 
property,   caused   by  the   taking,   justifying  an 
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award  of  compensation  for  depreciation. — In  re 
City  of  New  York,  108  N.  E.  549,  214  N,  Y. 
387. 

€=»23l  (N.Y.Sup.)  Oommisaioners  in  street  open- 
ing proceedings  will  not  be  directed  to  reopen 
the  proceedings  for  the  admission  of  further 
evidence,  unless  their  refusal  is  an  abuse  of 
their  discretion  to  control  the  proceedings. — In 
re  Borden  Ave.  in  City  of  New  York,  152  N.  Y. 
S.  780. 

^zs>236  (N.Y.Sup.)  In  condemnation  proceed- 
ings, refusal  of  commissioners  to  receive  fur- 
ther testimony  on  the  court's  resubmission  of 
the  question  of  compensation  was  improper, 
where  the  former  award  was  based  on  a  mis- 
conceived measure  of  compensation. — New  Eng- 
land Telegraph  Co.  v.  Neiger,  152  N.  Y.  S. 
1085. 

(^=9243  (N.Y.)  Where  a  city  acquired  under 
condemnation  proceedings  title  to  part  of  prop- 
erty, and  thereafter  destroyed  a  building  on  re- 
maining part,  the  owner,  obtaining  a  judgment 
for  the  value  of  the  building,  was  not  estopped 
from  demanding  consequential  damages. — In  re 
City  of  New  York,  108  N.  B.  549,  214  N.  Y. 
387. 

IV.   REMEDIES   OF   OWNERS   OF 
PROPERTT. 

<&:=»27l  (N.Y.Sup.)  Where  a  city  trespassed  on 
plaintiflTs  land,  plaintiff  cannot  thereafter  pend- 
ing condemnation  proceedings,  recover  as  for  a 
continuing  trespass,  but  can  only  recover  for 
the  original  trespass.— Dietzel  v.  City  of  New 
York,  152  N.  Y.  S.  640. 

EMPLOYERS^  LIABILITY  ACTS. 

See  Commerce,  ^=»27;  Master  and  Servant, 
t©=»190,  27a 

ENCROACHMENT. 

See  Commerce,  ^=:»18. 

EQUAL  PROTECTION  OF  THE  LAWS. 

See  Constitntional  Law,  <^=>210-238. 

EQUITABLE  ESTOPPEL 

See  Eitoppel,  <Ss»94,  98. 

EQUITY. 

See  Conversion;  Creditors'  Suitj  Discovery; 
Injunction;  Jury,  ^=5>13;  Partition ;  Quiet- 
ing Title;  Receivers;  Reformation  of  In- 
struments; Specific  Performance;  Subroga- 
tion ;    Trusts. 

t.   JURISDICTION,  PRINCIPLES,  AND 
MAXIMS. 

(A)    Nature,     Grounds,    Subjectii,    and     E2x- 
tent  of  Jurlndiction  in   General. 

^=:923  (N.Y.Sup.)  The  power  to  adjudge  a 
breach  of  contract  and  free  one  party  from  go- 
ing on  further  under  it,  with  an  injunction 
against  removal  of  the  subject-matter  of  the  con- 
troversy from  the  state,  restR  in  equity. — Beil- 
man  v.  United  Surety  Co..  152  N.  Y.  S.  684. 


ESTATES. 

See  Descent  and  Distribution;  Dower;  Expc> 
utors  and  Administrators;  Perpetuities;  Ke- 
mainders;  Wills. 

ESTOPPEL 

See  Dower,  ^=:»50j  Eminent  Domain,  ^=>243; 
Insurance,  ^=»3S8;    Usury,  ^=:»128. 

HI.   EQUITABLE  ESTOPPEIi. 

(B)   Grounds  of  ISstoppel. 

^=:»94  (N.Y.Sup.)  Where  a  mortgage  on  nn 
undivided  half  of  a  parcel  of  land  was  f<>:- 
closed,  the  failure  of  the  owner  of  the  fep  'f 
the  other  half  to  assert  his  title  held  not  to 
estop  him  from  afterwards  asserting  it. — Piii- 
more  v.  Walsworth,  152  N.  Y.  S.  344. 

(O  Peraona  Alleeted* 

<8=s>98  (N.Y.Sup.)  The  act  of  the  wife  of  iht 
mortgagor  of  an  undivided  half  interest  in  lasd 
in  accepting  a  portion  of  the  surplus  on  ft^rv- 
closure  in  lieu  of  dower  held  not  to  estop  lU 
owner  of  the  fee  of  the  other  half  from  as»^:t- 
ing  his  title.^Pillmore  v.  Walsworth.  152  N. 
Y.  S.  344. 

EVIDENCE. 

See  Acknowledgment,  ^=>36:  Appeal,  ^=>5>::7. 
907-930,    1050,    1091;     Attachment,     «=>2.": 

ganks  and  Banking,  ^=>1^,  175,  '.> 
nstards,  ^=>65;  Bills  and  Notes,  ^=9l<*, 
497,516;  Brokers,  <S=>86,  106;  Carriers,  G= 
318,  320,  321,  346;  (Jontracts,  ^=y?>^:. 
Copyrights,  ®=>83;  CJorporations,  0=»114 
308,  426;  Criminal  Law,  <S=»369-523,  1*41 
945;  Customs  and  Usages,  ^=^15;  I>amaep*, 
$=»175;  Death,  ^=>2,  75;  Discovery;  Be 
nent  Domain,  ^=»205;  Eirecntors  and  Ai- 
ministrators,  $=»221,  506;  Iraud,  ^=>.> 
Gifts,  ^=»40;  Guaranty,  ^=>61 :  Homics-i-' 
^=»177,  338;  Injunction,  ^c=>128;  lusti-. 
Persons.  <©=>20;  Intoxicating  Liquors,  ^ 
88;  Judgment,  €=>144.  648,  735;  Land]  r: 
and  Tenant,  «®=»114,  159,  169;  Licensee  €= 
39;  Marriage,  ^=»50:  Master  and  Servis*, 
te=5>40,  80,  2(58,  270-281.  330;  Money  Ue- 
^s»7 ;    Mort??age8,    <@=>492:    Municipal  C-: 

g orations,   C=>110,   122,   165,   502,    70(i.  V.T 
57;    New  Trial,  ^=>68-91;     Pi^rment  e= 
67,    73;     Pleuding,    «=»3S0;     Principal   ai 
Afient.   ^=5>119,   145;    Principal   and    Stu-* 
^=>145;    Railroads,  ^;:»150:   Release,  C=' 
Sales,  e:^417,  445,  480.  481;     Specitic  .' 
formance.  ^=»121:   Street  Railroads.  0=»r" 
Taxation,    <@=5>384;    Trial,    ®=»3,     251.  :.. 
Trover  and  Conversion,  ^==>34;    TTust-*.  C= 
110;     Usury,    <S=»117;     Waters     and    Wr 
Courses,  <S=>158^:    Weapons,  ^=>18:    W 
<©=»1<J3,  166,  208,  290,  303,  449.  487.  489.  4.- 
Witnesses. 

II.   PRESUMPTIONS. 

<^=s>8l   (N.Y.Sup.)  While    the    presumptica    * 
that  the  common  law  of  Canada  if  the  si^r^-" 
that  of  the  state,  no  snch  presumption   pn. 
as  to  Cnnsulian   statrtory  law. — Arbury  t.  I 
J  Xiord,  152  N.  Y.  S.  7G3. 
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IV.  BELBVAHCT,  MATERIAI.ITT,  AND 
COMPETENCY  IN  GENERAL. 

(C)    Similar   Fncts   and   Transacttons. 

<©=>I29  (N.Y.Sup.)  In  suit  to  rescind  purchase 
of  stocky  admission  of  testimony  of  plaintiff  as 
to  other  purchasers  having  been  victimized  by 
defendant  held  error. — Hammer  v.  Eisner-Men,- 
delson  Co.,  152  N.  Y.  S.  1003. 

In  suit  to  rescind  purchase  of  stock,  admis- 
sion of  testimony  of  a  stranger  to  the  suit  as  to 
fraudulent  representations  similar  to  those  made 
to  pLiintiff,  and  tending  to  show  intent,  held 
error,  where  there  was  no  proof  that  such  rep- 
resentations were  fraudulent. — Id. 
^=>f29  (N.Y.Sup.)  In  action  for  work  and  la- 
L>or  performed  in  manufacture  of  leather  boxes, 
jvidonce  that  boxes  other  than  those  sued  for 
aad  been  imperfectly  manufactured  by  plaintiff, 
50  that  defendant  was  put  to  expense  of  repair- 
ing them,  held  incompetent.— Nitzke  v.  White, 
L52  N.  Y.  S.  1044. 

VII.   ADMISSIONS. 

(B)    By  Parties  or  Othem  Interested  in 
ESvent. 

9=»226  (N.Y.Sup.)  In  action  to  determine  own- 
>rship  of  certificates  of  stock  as  between  widow 
md  surviving  sister  of  decedent,  claiming  under 
;ift,  testimony  of  administrator,  also  a  residuary 
e^atee,  supporting  defendant's  contention  of 
^ift,  held  admissible,  as  in  derogation  of  inter- 
f8t.— Dinnean  v.  Dinnean,  152  N.  Y.  S.  587. 

(B)   Proof  and  ESflect. 

5==>265  (N.Y.City  Ct.)  Where  admissions  as  to 
lelivery  receipts  received  in  evidence  were  made 
tnd  acted  on  in  reliance  on  the  court's  state- 
nent  that  they  were  only  for  the  purposes  of 
he  then  pending  trial,  a  motion  on  a  second 
rial  to  be  relieved  therefrom  should  be  grant- 
d.— Elias  V.  Coleman  &  Krause,  152  N.  Y.  S. 
51. 

a..   PAROL  OR  EXTRINSIC  EVIDENCE 
AFFECTING  WRITINGS. 

A)    Contradicting,  Varyinst  or  Addinfl;  to 
Terms   of  Written   Inst  r anient. 

5=>389  (N.Y.)  Resolutions  of  executive  com- 
nittee  of  corporation  relative  to  paying  share 
if  profits  to  president  in  addition  to  salary 
rcld  not  within  the  parol  evidence  rule;  they 
lot  purporting  to  be  a  contract. — Young  v. 
"nited  States  Mortgage  &  Trust  Co.,  108  N. 
3.    418,  214  N.  Y.  279. 

^B)   Invalldatlns  Written  Instrnntent. 

:=»429  (N.Y.Sup.)  In  an  action  at  law  based  on 
contract  in  writing,  the  defendant  may  show 
hat   there  is  no  contract  in  fact,  because  the 
linds  of  the  parties  never  met  in  executing  the 
writing  as  pleaded.— Ward  v.  Union  Trust  Co.  I 
f    New  York,  152  N.  Y.  S.  237. 
j=>432  (N.Y.Sup.)  Oral    declarations,    tending  , 
3    show  want  of  consideration  in  a  written  in-  I 
trument,  are  admissible.— Carroll  v.  Blum,  152  ! 
Z.    Y.  S.  961.  i 

5=o434  (N.Y.Sup.)  Oral  declarations,  tending 
>  show  false  reT>resentations  inducing  execution  ' 


of  a  written  instrument,  are  admissible.— Oar- 
roll  V.  Blum,  152  N.  Y.  S.  961. 

(C)  Separate    or    Sobseqnent    Oral    Agree- 

ment. 

®==>44l  (N.Y.Sup.)  Prior  oral  negotiations  re- 
lating to  a  lease  held  merged  in  a  written  con- 
tract—Deutsch  v.  Cu-ker,  152  N.  Y.  S.  996. 

(D)  Construction    or   Application    of   Iian- 

arnaare  of  Written  Instrument. 

^=>456  (N.Y.Sup.)  Words  which,  in  reference 
to  the  subject-matter  of  a  contract,  have  pecul- 
iar meaning,  are  to  be  taken  in  their  peculiar 
sense,  which  may  be  shown  by  parol,  though 
in  their  ordinary  meaning  they  are  unambigu- 
ous.—Cream  of  Wheat  Co.  v.  Arthur  H.  Christ 
Co.,  152  N.  Y.  S.  407. 

^=>46l  (N.Y.Sup.)  Parol  evidence  of  the  avei'- 
age  number  of  yards  for  each  piece  of  cotton 
goods  called  for  by^  order  specifying  number  of 
pieces  held  proper  to  show  the  amount  con- 
tracted for.— Oalland  v.  Kass,  152  N.  Y.  S. 
1074. 

XII.   OPINION   EVIDENCE. 
(D)  examination  of  Experts. 

^=s>553  (N.Y.)  Plaintiff's  hypothetical  question 
to  experts  held  bad,  in  assuming  a  fact,  without 
referring  to  certain  conditions  shown  by  plain- 
tiff's witnesses.— Middleton  y.  Whitridge,  108  N. 
K.  192,  213  N.  Y.  499. 

XIV.   WEIGHT  AND   S1TF3PICIENCT, 

$=»59l  (N.Y.Sup.)  In  an  action  against  a  mas- 
ter for  injuries  received  while  handling  express 
matter,  where  plaintiff  testified  that  he  did  not 
know  it  was  his  duty  to  help  with  express  pack- 
ages, such  testimony  controlled  on  the  issue  of 
whether  he  was  a  mere  volunteer.— Cannon  ▼. 
Fargo,  152  N.  Y.  g.  834. 

EXAMINATION. 

See  Discovery,  ^=>32-58;    Evidence,   «=:»553; 
Witnesses,  <g=>255,  297. 

EXCEPTIONS. 

See  Insurance,  «=»388;   Trial,  <$=:»31. 

EXCESSIVE  DAMAGES. 

See  Damages,  ^=:»132. 

EXCHANGE  OF  PROPERTY. 

See  Brokers,  9s»106;  Fraud,  9=>58. 


EXECUTION. 

See    C>orporation6,    ^=^523 ; 


II. 


Quieting    Title, 


PROPERTY   SUBJECT  TO  EXECU- 
TION. 

<e=:>29  (N.Y.Sup.)  Under  Code  Civ.  Proc.  §§ 
644,  647,  640,  650,  674,  708,  1405,  and  General 
Construction  I^aw,  §  39,  certificates  of  stock  in 
foreign  corporation  owned  by  nonresident  held 
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subject  to  attachment  and  sale  under  execution* 
—People  ex  rel.  Wynn  v.  Grifenbagen,  152  N. 
Y.  S.  679. 

EXECUTORS  AND  ADMINISTRATORS. 

See  Acknowledgment,  ^3>33,  36;  Action,  ^=» 
48:  Death,  ^=5>84;  Descent  and  Distribution; 
Evidence,  ^=»226;  Injunction,  €=>28;  Par- 
ties, ^=»14;  Specific  Performance,  €=>97; 
Taxation,  ^=»384;  Vendor  and  purchaser, 
<©=5>334;   Wills. 

n.   APPOINTMENT,    QVAIilFICATION, 
AND  TENURE. 

«=»I7  (N.Y.Sup.)  The  fact  that  plaintiff  was  a 
secured  creditor  of  an  estate  was  not  of  itself 
a  legal  objection  to  its  acting  as  administrator. 
—Metropolitan  Trust  Co.  of  City  of  New  York 
V.  Stallo,  152  N.  Y.  S.  183. 
^c=>l7  (N.Y.Sur.)  The  surrogate  must  grant 
letters  of  administration  to  persons  entitled 
thereto,  who  are  competent  and  willing  to  serve, 
in  the  order  provided  by  Code  Civ.  Proc  {  2588. 
—In  re  Brinckmann'g  Estate,  152  N.  Y.  S.  542. 
^=s>l8  (N.Y.Sur.)  That  petitioner  owed  money 
to  the  estate  and  had  lost  money  in  real  estate 
investments  held  not  to  render  him  incompetent 
by  reason  of  "improvidence,"  within  Code  Civ. 
Proc.  §  2564,  subd.  5.— In  re  Brinckmann's  Es- 
tate, 152  N.  Y.  S.  542. 

<©=5>2I  (N.Y.Sur.)  Under  Code  Civ.  Proc.  §§ 
2588,  2603,  persons  not  entitled  to  share  in  an 
estate  cannot  demand  letters  of  administra- 
tion with  the  will  annexed,  though  it  was  de- 
creed that  letters  should  be  granted  to  them  and 
one  of  the  residuary  legatees,  who  died  before 
the  grant.— In  re  Faile's  Estate,  152  N.  Y.  S. 
463. 

«S=»24  (N.Y.Sup.)  Under  Laws  1912,  c.  548,  as 
amended  by  Laws  1913,  c.  825,  and  under 
Laws  1898,  c.  230,  and  Code  Civ.  Proc.  §  2593, 
public  administrator  of  county  of  Bronx  may 
not  appoint  a  stenographer  and  typewriter  at 
a  compensation  to  be  paid  by  the  city  of  New 
York.— People  ex  rel,  McDonnell  v.  Prender- 
gast,  152  N.  Y.  S.  938. 

Under  Laws  1912,  c.  548,  §  4,  as  amended  by 
Laws  1913,  c.  266,  public  administrator  of  the 
county  of .  Bronx  may  not  appoint  a  stenog- 
rapher to  be  paid  by  the  citi'  of  New  York. 

^=»35  (N.Y.Sup.)  A  proceeding  to  remove  an 
administrator  is  not  one  to  punish  him,  but  to 
protect  the  estate.— Metropolitan  Trust  Co.  of 
City  of  New  York  v.  Stollo,  152  N.  Y.  S.  183. 

IV.  COLLECTION  AlfD  MANAGEMENT 
OF  ESTATE. 

(A)   In  General. 

$=»96  (N.Y.City  Ct.)  Executors  and  adminis- 
trators held  personally  liable  on  contracts,  in 
the  absence  of  an  express  agreement  to  look  to 
the  estate  alone.— Dwane  v.  Miller,  152  N.  Y. 
S.  1060. 

Person  agreeing  with  executor  or  administra- 
tor to  look  to  estate  for  compensation  for  services 
held  bound  thereby,  and  not  entitled  to  resort 
to  the  personal  representative  individually. — Id. 


^s»l24  (N.Y.)  A  single  executor  cannot,  with- 
out the  concurrence  of  his  coexecutors*  indorse 
the  name  of  a  testator  on  a  note  so  as  to  bind 
the  estate.— Union  Bank  of  Brooklyn  v.  Sulli- 
van, 108  N.  E.  558,  214  N.  Y.  332. 

(B)  Real  Property  and  Interests  Tltereln. 

^=^135  (N.Y.Sup.)  Under  an  option  contract 
as  viewed  and  construed  in  the  light  of  the  a^ 
tions  of  the  parties  and  their  representatives, 
held,  that  the  estate  of  the  optionee  was  entitled 
to  the  same  right  as  the  optionee  would  hare 
had  to  give  back  a  mortgage  in  payment. — Far- 
lev  V.  Secor,  152  N.  Y.  S.  787. 

The  executors  and  trustees  of  an  optionees 
estate  have  authority  to  exercise  an  option  to 
purchase  land,  where  such  option  is  part  of  the 
estate.- Id. 

^=s>l38  (N.Y.Sup.)  A  willfte{<f  togive  tbepot\er 
of  sale  to  the  executors  as  such,  and  not  to  the 
trustees  for  plaintiff,  who  were  the  same  indi- 
viduals as  the  executors,  and  to  be  disoretiva- 
ary,  not  mandatory.— Lawrence  v.  Littlefitii 
152  N.  Y.  S.  130. 

in.   AIiLOWAHOE  AND  PATMENT  Of 
CLAIMS. 

(A)   Liabilities   of   Estate. 

«=:922l  (N.Y.Sur.)  Evidence  held  insuffiHect 
to  establish  agreement  by  decedent  to  pay  riaii 
ant  for  nursing  and  caring  for  him,  in  additViL 
to  payment  for  room  and  board.— In  re  Stae^rv  > 
Estate,  152  N.  Y.  S.  717. 

(e=:922l   (N.Y.City  Ct.}  Agreement  with   execut.-r 
or  administrator  to  look  to  the  estate  for  iia> 
ment  for  services  held  provable  by  the  langua;:r 
used  or  by  the  circumstances.— Dwane  t.  Miller. 
152  N.  Y.  S.  1000. 

(D)  Priorities  and  Parment. 

<©=5>283  (N.Y.Sur.)  Under  Code  Civ.  Proc  ^ 
2687,  2728,  held,  that  proceeding  to  comi-. 
payment  of  claim  derived  through  the  judiriL'L 
creditor  of  decedent,  will  be  dismissed  witl.^ . 
prejudice,  and  the  rights  of  all  parties  d*-:*: 
mined  in  a  pending  accounting  in  the  estate.— h 
re  Beiden's  Estate,  152  N.  Y.  S.  723. 

VII.  DISTRIBUTION   OF    ESTATE. 

«=»294  (N.Y.Sur.)  Where  it  was  shown  lii 
legatee  had  received  money  on  checks  dra^i 
prior  to  testator's  death,  and  she  failed  to  s^* ' 
a  valuable  consideration  for  the  cheeks,  r 
amount  received  •iteld  properly  set  off  against  i: 
legacy.— In  re  Stacey's  Estate,  152  N.  Y.  ^ 
717. 

^=9314  (N.Y.)  In  a  suit  to  recover  a  lega»'T  - 
a  legatee  who  was  a  subject  of  Ttirkey  rr> 
ing  in  that  country  at  her  death,  it  ^vill  not 
presumed  that  there  are  creditors  in  New  Y.c 
of    the    foreiifu   legatee.— Sultan    of    Turkey  v 
Tiryakian,  108  N.  E.  72,  213  N.  Y.  42S).     " 

A  foreign  sovereign,  who  has  the  title  to  'M 
estate  of  a  foreign  legatee,  can  recover  the  >.^ 
acy  in  New  York  courts,  though  his  titi-  - 
only  for  the  purpose  of  distribution  amon^  u. 
heirs.— Id. 
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UU    8AIJBS  AJn>  COXVBTANOBS  UK- 
DSR  ORBER  OF  OOtTRT. 
(A)  liriken  AvtborlBed. 

320  (N.Y.)  Statutes  subjecting  the  realty 
L  decedent  to  the  payment  of  debts,  being  in 
>gation  of  common  law,  must  be  strictly  fol- 
e<l  to  justify  sale  or  mortgage  of  the  prop- 
'.— In  re  Roberts,  108  N.  E.  562,  214  N.  Y. 

'320  (N.Y.)  Code  Civ.  Proc.  §§  274$>-2801a, 
.i«»cting  a  decedent's  realty  to  the  payment  of 

debts,  must  be  strictly  followed.— In  re 
Kl,  108  N.  B.  5G5,  214  N.  Y.  383. 
►324  (N.Y.)  Although  administrator  had  re- 
:ed  a  claim  founded  on  joint  note  of  dece- 
t  and  partner  securing  a  firm  debt,  the  sur- 
ate  could  direct  sale  of  decedent's  realty  to 

the  claim.— In  re  Boberts,  108  N.  E.  562, 

N.  Y.  369. 

(B)   AppllcAtlon  WkMik  Order* 

>336  (N.Y.)  Under  Code  Civ.  Proc.  |  2534. 

verification  by  attorney  of  a  petition  to  sub- 
t  the  real  estate  of  a  decedent  to  the  pay- 
ot  of  his  debts  was  sufficient.— In  re  Heed, 
?  N.  E.  565,  214  N.  Y.  383. 
>337  (N.Y.)  Failure  to  serve  process  by  pub- 
ition  upon  unknown  creditors  of  a  decedent 
d  fatal  to  proceedings  by  one  creditor  to 
>ject  the  decedent's  realty  to  the  payment  of 

debts  under  Code  Civ.  Proc.  §§  2754,  2523.— 

re  Reed,  108  N.  E.  565,  214  N.  Y.  383. 
n  a  creditor's  proceeding  to  subject  dece« 
It's  realty  to  his  debts,  the  administrators 
lid  contend  that  citation  of  unknown  cred- 
rs  by  publication  was  not  properly  had. — Id. 
»340  (N.Y.)  Under  Code  Civ.  Proc.  §  2755 
evious  to  amendment  of  1914),  equitable  de- 
ise  that  assets   of  partner   are  not   subject 

payment  of  firm  debts  until  firm  assets  are 
ha  us  ted  held  permissible  in  proceedings  be- 
'e  the  surrogate  to  subject  decedent's  realty 
payment  of  joint  note  of  herself  and  partner 
curing  firm  debt.— In  re  Roberts,  108  N.  E, 
2.  214  N.  Y.  369. 

X   ACTIONS. 

»430  (N.Y.Sup.)  The  official  acts  of  an  ad- 
nistrator  may  result  in  his  individual  liabil- 
\— Metropolitan  Trust  Co.  of  City  of  New 
)rk  V.  «tallo.  152  N-  Y.  S.  173. 

I.   ACCOUNTING  AND  SETTLEMENT. 
(B)  Proceedtnffii   for   Acooantinff. 

»47l  (N.Y.Sur.J  Under  Code  Civ.  Proc.  | 
68,  subd.  3,  and  section  449,  where  creditors 
1  not  present  their  claims,  but  assigned  them 
another  person  before  the  account  of  the  ad- 
nistratrix  was  filed,  they  need  not  be  cited  to 
tend  the  judicial  settlement,  under  Code  Civ. 
•oc.    §  2730.— In  re   Freije's   Estate,   152   N. 

«.  726. 
»473,474    (N.Y.Sup.)    Administrator,    which 
IS  a  creditor  of  an  estate  holding  collateral 
curity,  held  entitled  to  maintain  an  action  for 

general  accounting  to  ascertain  its  charge- 
nlity  to  the  estate,  and  the  valid  claims,  if 
ly,  against  the  estate's  apparent  assets.— Met- 


ropolitan Trust  Co,  of  City  of  New  York  v. 
Stallo.  152  N.  Y.  S.  183. 

(E)   Statins*    Settling,    Opening,    and    Re- 
view. 

^=»506  (N.Y.Sur.)  In  proceedings  to  settle  ac- 
count of  execu trices,  contested  by  present  next 
of  kin  of  testator,  exclusion  from  evidence  of  as- 
si^rnment  to  executrices,  by  former  heir  at  law's 
widow,  of  all  her  right  and  interest  in  the  tes- 
tator's estate,  through  her  husband,  held  errone- 
ous.—In  re  Robbins'  Estate,  152  N.  Y.  S.  1067. 
<g=>507  (N.Y.City  Ct)  Stipulation  as  to  taxine 
referee's  fees,  in  proceeding  for  settlement  or 
executor's  account  held  not  to  prevent  recovery 
of  fees  against  the  executor  individually.— 
Dwane  v.  Miller,  152  N.  Y.  S.  1060. 

XII.   FOREIGN  ANB  ANCILLABT  AD- 
MINISTRATION. 

^=>5I8  (N.Y.City  Ct)  There  was  no  privity  of 
contract,  justifying  a  recovery  against  an  ancil- 
lary administrator  in  another  state  by  a  person 
contracting  with  an  executor.— Dwane  v.  Miller, 
152  N.  Y.  S.  1060. 

EXEMPTIONS. 

See  Municipal  Ck)rporatio]i8,  ^=»957. 

EXPERT  TESTIMONY. 

See  Criminal  Xaw,  <d=>478;   Evidence,  «=»553. 

EXPRESS  TRUSTS. 

See  Trusts,  ^=:9l7, 18,  35. 

EXTORTION. 

See  Criminal  Law,  ^=:>97. 

EXTRADITION. 

II.  INTERSTATE. 

^=»4I  (N.Y.Sup.)  Tnder  Const.  U.  S.  art  4,  | 
2,  and  Rev.  St.  H  5278,  5279  (U.  S.  Comp.  St. 
1018,  §§  10126,  10127),  an  extradited  fugitive 
is  not  exempt  from  criminal  prosecution  for  oth- 
er offenses  or  from  civil  process.— In  re  Thaw, 
152  N.  Y.  S.  771:  People  ex  rel.  Smith  v. 
Grifenhagen,  Id.,  776. 

One  acquitted  of  crime  because  of  insanity  and 
committed  to  an  insane  hospital  held  subject  to 
the  order  of  commitment,  notwithstanding  his 
escape  and  acquittal  of  a  criminal  charge  on  his 
extradition  from  a  sister  state.— Id. 

FACTORS. 

See  Brokers;   Usury,  ^=:»53. 

€=3>22  (N.Y.Sup.)  Telegraphic  instfuctiona  to  a 
factor  to  sell  held  to  authorize  it  to  sell  if  the 
market  was  a  certain  price,  though  it  could  not 
obtain  that  price  for  all  the  goods. — Ix>eb,  Coon- 
ey  &  Loeb  v.  John.son-Snlkeld  Co.,  152  N.  Y.  S. 
1(M6. 

^sd25  (N.Y.Sup.)  One  who  instructed  its  fac- 
tor to  sell  eggs  for  it  at  a  certain  price  could 
not  recover  damages  for'  a  sale  at  a  less  price. 
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where  the  price  ever  since  the  sale  had  been 
even  less  than  that  obtained.— Loeb,  Cooney  & 
Loeb  V.  Johnson-Salkeld  Co.,  152  N.  Y.  S.  1046. 

FEDERAL  EMPLOYERS'  LIABILITY 
ACT. 

See  Commerce,  ^=»27. 

FEES. 

See  Attorney  and  Client,  «=»132-150;  E3xecu- 
tors  and  Administrators,  ^=::»507 ;  Injunction, 
^3»188 

FELLOW  SERVANTS. 

See  Master  and  Servant,  ^=:»159-201. 

FIRES. 

See  Railroads,  <S=9465. 

FISH. 

^=»3  (N.Y.Sup.)  Under  the  Dutch  law^  in  force 
in  1644,  a  common  right  in  the  lands  under 
rivers  and  harbors,  including  the  right  of  ^h- 
ing,  eould  be  granted  by  the  government  to 
private  individuals.— Grace  v.  Town  of  North 
Hempstead,  152  N.  Y.  S.  122. 

FIXTURES. 

See  Sales,  <©=5>472,  473. 

FOOD. 

<e=»l  (N.Y.Sup.)  Public  Health  Law,  §  337.  as 
added  by  Laws  1911,  c.  335,  and  as  amended 
by  Laws  1914,  c.  414,  making  it  unlawful  for 
a  warehouseman  or  the  person  placing  food  in 
a  warehouse  to  keep  food  in  cold  storage  longer 
than  10  months,  etc.,  is  a  valid  exercise  of  the 
police  power. — People  v.  Finkelstein,  152  N.  Y. 
S.  875. 

<gs=»l2  (N.Y.Sup.)  Under  Public  Health  Law,  § 
337.  defendant  held  to  have  violated  the  statute, 
though  he  did  not  himself  keep  the  food  in  cold 
storage  for  the  period  forbidden. — People  v. 
Finkelstein.  152  N.  Y.  S.  876. 

FORECLOSURE. 

See  CJhattel  Mortgages,  ^=:»250:  Injunction, 
<S=»1(>3, 175 ;  Mortgages,  <5=>434-590;  Usury, 
<©=»98. 

FOREIGN  JUDGMENTS. 

See  Judgment,  <@=>818,  829. 

FRANCHISES. 

See  Taxation,  «=:»376;   Trusts,  ^=s>110, 

FRAUD. 

See  Arrest,  <S=»35:  Contracts,  «=s>32.S;  Courts, 
«=»201,  202;  Dismissal  and  Nonsuit,  <S=>58; 
Eivideuce,  ^=»129;  ITrauds,  Statute  of; 
Fraudulent  Conveyances;  Injunction,  ^=» 
175;  Insurance,  <@=»612;  Jury,  ^s»ll;  Sales, 
<g=»40,  347. 


X.  DEOspnoir  coxsTxnrmio 

FBAVD,  AND  LIABIUTT 
THEREFOR. 

^^11  (N.Y.Sup.)  Misrepresentations  as  to  th« 
value  of  land,  being  expressions  of  opinion, 
will  not  support  an  action  of  tort.— Mecum  v. 
Becker,  152  N.  Y.  S.  385. 

n.  ACTIONS. 
(C)   B-vidence. 

€=>58  (N.Y.Sup.)  In  an  action  for  deceit  in  in- 
ducing an  exchange  of  land,  evidence  held  in- 
sufficient to  show  thnt  representations  were 
made  and  that  plaintiff  relied  thereon  in  atu- 
summating  a  contract  previously  signed- 
Mecum  v.  Becker,  152  N.  Y.  S.  385. 


(D)  Dan 

^:^59  (N.Y.Sup.)  In  a  suit  for  damages  fir 
misrepresentation  in  the  sale  of  goods,  the  s^'lkr. 
the  property  having  been  sold  on  foreclosure,  » 
entitled  to  credit  for  the  purchase  price  of 
those  goods  bought  in  by  the  buyer. — Galini:«T 
v.  Tannenbaum,  152  N.  Y.  S.  586. 
^=>59  (N.Y.Sup.)  In  an  action  for  deceit  in 
the  sale  of  corporate  stock,  plaintiff  is  entitkii 
only  to  recover  the  difference  between  the  valu* 
of  the  stock  and  what  he  paid  for  it. — ^Tripkr 
V.  Fairchild,  152  N.  Y.  S.  624. 

(B)  Trial,  Jadarment,  and  Revlevr. 

^=>64  (N.Y.Sup.)  The  question  of  damages  far 
misrepresieutation  in  the  sale  of  goods  is  for  tb^ 
jury.— Galinger  v.  Tannenbaum,  152  N.  Y.  S. 
586. 

FRAUDS,  STATUTE  OF. 

IX   OPERATION  AND  EFFECT  OF 
STATUTE. 

^=:9l29  (N.Y.Sup.)  Where  a  chattel  once  de- 
livered to  a  lessee  under  a  SO-year  oral  '.^--^ 
was  surrendered  by  him  for  repairs  and  retain-J 
by  the  lessor,  there  was  not  part  perforrai^'? 
sufficient  to  take  the  contract  out  of  the  stuvr* 
of  frauds.— Siegel  v.  Reece  Buttonhole  Mai 
CJo.,  152  N.  Y.  S.  191. 

FRAUDULENT  CONVEYANCES. 

in.   REBftEDIES    OF   CREDITORS   AKB 
PURCHASERS. 

(J)   Jadfcment    or   Decree    aad    Bxc>eBti<A 

^=»3\4  (N.Y.Sup.)  Under  Personal  Pr.>i^-- 
Law,  §  44,  as  amended  by  Laws  1914,  c.  .'•  ' 
relating  to  bulk  sales,  held,  that  a  per< 
judgment  could  not  be  (tbt^iined  against  the  \  - 
chaser,  except  upon  his  failure  to  account  • 
the  property  received,  but  remedy  was  a  j..-" 
ment  creditor's  action,  under  Code  Civ.  Pr  . 
§§  1871-1879,  and  section  3343.  subd.  U- 
Klein  y.  Maravelas,  152  N.  Y.  S.  584w 

FUNERAL  EXPENSES. 

See  I>eatb,  <&s>84. 

GAME. 

See  Fish,  <g=>3. 
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aiFTS. 

See  Evidence.  ^=s>226;  Municipal  Corporations, 
•©=>871 ;  Wills,  <8=»487,  569. 

I.  IHTER  VIVOS. 

^=3 1 8  (N.Y.Sup.)  To  establish  a  valid  gift  in- 
ter vivos,  not  only  mu«t  an  intention  to  make 
a  gift  be  shown,  but  there  must  be  a  delivery 
of  the  subject  to  donee,  or  some  person  for  him, 
so  as  to  divest  the  possession  and  title  of  donor. 
— Dinnean  v.  Dinnean,  152  N.  Y.  S.  587. 
«g=»22  (N.Y.Sup.)  The  act  of  the  purchaser  of 
a  certificate  of  stock  in  indorsing  it  to  his  sis- 
ter, who  subsequently  indorsed  it  in  blank,  held 
a  sufficient  act  of  dominion  and  ownership  on 
her  part  to  complete  the  gift  of  the  stock.— 
Dinnean  v.  Dinnean,  152  N.  Y.  S.  587. 
^=:>36  (N.Y.Sup.)  In  determining  the  validity  of 
a  pft,  held,  that  the  fact  of  the  donee's  re- 
lationship should  be  considered. — Burt  v.  Har- 
ris. 152  N.  Y.  S.  956. 

C=>49  (N.Y.Sup.)  In  action  to  determine  own- 
ership of  stock  certificate  found  in  decedent's 
safety  deposit  box,  evidence  held  to  show  that 
decedent  had  intended  to  make  a  gift  thereof 
to  defendant,  a  surviving  sister. — ^Dinnean  v. 
Dinnean,  152  N.  Y.  S.  587. 
^=^49  (N.Y.Sup.)  Evidence  held  to  show  a  valid 
gift  inter  vivos  of  bonds  and  mortgages  belong- 
ing to  the  testatrix.— Burt  v.  Harris,  152  N. 
Y.  S.  956. 

A  gift  inter  vivos  may  be  supported  on  the 
testimony  of  a  single  witness,  wuere  it  is  clear, 
convincing,  and  satisfactory.— Id. 

GOODS. 

See  CJarriers,  ^=»89-177. 

GUARANTY. 

See  Principal  and  Surety;    Usury,  ^=>12. 

III.   DISCHARGE    OF   OVARAMTOIU 

@=>6I  (N.Y.Sup.)  Where  a  guaranty  covers  past 
and  future  transactions,  it  must  clearl>;  appear, 
in  order  to  release  sureties  on  a  preceding  guar- 
anty, that  the  later  bond  was  given  as  a  substi- 
tute for  the  former,  and  in  the  absence  of  such 
evidence  the  principal  may  resort  to  both  bonds. 
— Sciaballa  v.  Illinois  Surety  Co.,  152  N.  Y.  S. 
rOO;    Cohen  v.  Same,  Id.  763. 

GUARDIAN  AND  WARD. 

See  Attorney  and  Client,  ^=»112;  Bonds,  ^=» 
41;  Habeas  Corpus,  ^=»99;  Insane  Per- 
sons, ^=:>41,  42. 

Sn.    ACCOUNTING  AND  SETTLEMENT. 

^=»151  (N.Y.Sur.)  Commissions  must  be  grant- 
ed a  guardian  in  accordance  with  the  law  in 
orce  at  the  time  of  accounting. — In  re  Chenery's 
Setate,  152  N.  Y.  S.  312. 

Under  Code  Civ.  Proc.  §  2753,  guardian  of 
Elf  ant,  holding  Income  for  accumulation,  held 
n  titled  to  commissions  upon  the  gross  income 
eceived  and  ready  for  payment  to  the  benefici- 
jry  at  the  time  of  the  accounting. — Id. 


HABEAS  CORPUS. 

H.  JURISDICTION.    PROCEEDINGS, 
AND  REIilEF. 

^=:»99  (N.Y.Sup.)  On  application  for  appoint- 
ment of  guardian,  sister  of  father  of  infant 
who  had  grown  up  in  orphan  asylum,  who  ob- 
tained possession  of  the  minor  on  the  father's 
request,  and  who  had  a  comfortable  home,  held 
entitled  to  possession  as  against  maternal 
grandfather,  also  in  good  circumstances,  but 
advanced  in  years.— In  re  Burt,  152  N.  Y.  S. 
1078. 

HARMLESS  ERROR. 

See  Appeal,  <S=»1039-1073. 

HEALTH. 

See  Food,  <©=»!,  12. 

n.  REGULATIONS  AND  OFFENSES. 

^=:»20  (N.Y.)  The  Legislature  of  a  state,  under 
its  police  power,  may  promote  and  protect  the 
public  health.— People  v.  C.  Klinck  Packing 
Co.,  108  N.  E.  278,  214  N.  Y.  121. 

HIGHWAYS. 

See  Taxation,  ^=:»376;   Trespass,  «3»61. 

I.   ESTABUSKMEHT,  ALTERATION, 
AND  DISCONTINUANCE. 

(C)   Alteration,     Vacation,    or    Abandon- 
ment. 

^=»79  (N.Y.Sup.)  Where  a  public  highway  was 
continuously  used  as  much  as  it  was  ever  con- 
templated by  those  laying  it  out,  a  certificate 
of  abandonment  .was  a  nullity. — Kayner  v. 
Brown,  152  N.  Y.  S.  936. 

HOLIDAYS. 

See  Sunday. 

HOMESTEAD. 

See  Wills,  «=»561. 

HOMICIDE. 

See  Criminal  Law,  <©=>309,  944,  945. 

VII.  EVIDENCE. 

(B)  Aaml««lblllty  In  General. 

^=»I77  (N.Y.)  A  theory  of  the  defense  that  de- 
ceased committed  suicide  pursuant  to  an  inten- 
tion to  kill  himself  and  his  children  held  not  to 
render  admissible  evidence  of  the  illness  and 
death  of  a  daughter  long  after  his  death.— Peo- 
ple V.  Buffom,  108  N.  E.  184,  214  N.  Y.  53. 

X.   APPEAL  AND  ERROR. 

^=>338  (N.Y.)  In  a  prosecution  for  murder  by 
arsenical  poisoning,  hcld^  that  the  prejudicial 
effect  of  admitting  evidence  of  another  offense 
was  not  cured  by  an  instruction  tending  to  lim- 
it its  effect— People  v.  Buflfom,  108  N.  E.  184, 
214  N.  Y.  53. 

Prejudicial  effect  of  admission  of  evidence  of 
the   illness   aud   death   of  defendant's  daughter 
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held  not  cured  by  the  alleged  abandonment  of 
that  line  of  proof  by  the  district  court  after  the 
court  had  intimated  that  it  must  be  Iimitwi 
-to  the  question  of  the  daughter's  symptoms.— Id. 
Erroneous  admission  of  evidence  tending  to 
show  another  offense  held  ground  for  reversal, 
when  considered  in  connection  with  the  admis- 
sion of  a  confession  procured  by  deception.—ld. 

HUSBAND  AND  WIFE. 

See  Bankruptcy,  «S=>140,  161;    Divorce;  Dow- 
er;   Marriage;    Trusts,  <8=»35. 

ILLEGITIMATE  CHILDREN. 

See  Bastards,  ^=^12. 

IMPEACHMENT. 

See  WitnesaM,  «=s»383-414. 

*  INCHOATE  INTEREST. 

See  Dower,  «=»29-53. 

INCOME  TAX. 

See  Railroads,  ^=>134. 


INFANTS. 


INDEMNITY. 

See  Principal  and  Surety. 

INDEPENDENT  CONTRACTORS. 

See  Negligence,  ^=»54. 

INDICTMENT  AND  INFORMATION. 

See  Criminal  Law,  «=»152 ;  Libel  and  Slander. 
^=;>152. 

VI.  JOINDER  or  PARTIES,  OFFENSES, 

AND  COUNTS,  DUPLICITY, 
AND  ELECTION. 

A=s>|25  (N.Y.Gen.Sess.)  Under  Penal  Law,  § 
1344,  an  indictment  charging  the  publication  of 
a  libel  in  a  magazine,  which  was  edited,  printed, 
and  published  by  the  defendants,  is  not  duplici- 
tous  as  charging  the  commission  of  the  crime  in 
two  different  manners.— People  v.  Eastman,  15^ 
N.  Y.  S.  314. 

C=s>l28  (N.Y.Gen.Sess.)  An  indictment  may 
contain  separate  counts  charging  the  commis- 
sion of  the  same  crime  in  a  different  manner.— 
People  V.  Eastman,  152  N.  Y.  S.  314. 

VII.  MOTION  TO  QUASH  OR  DISMISS, 

AND   DEBCURRER. 

<3=»I47  (N.Y.Gen.Sess.)  Under  Code  Cr.  Proc. 
S§  323,  331,  where  it  appeared  on  the  face  of  an 
indictment  for  seduction  that  more  than  two 
years  had  elapsed  since  the  commission  of  the 
offense,  defendant's  contention  that  prosecution 
was  barred  by  Penal  Law,  §  2176,  held  proper- 
ly presented  by  demurrer.— People  v.  Buscco- 
lieri,  152  N.  Y.  S.  707. 

INDORSEMENT. 

See  Bills  and  Notes,  <8=»198,  245-315. 


See  Attorney  and  Client,  <S=>112;  Divorce,  <&» 
303:  Guardian  and  Ward;  Habeas  Corpu? 
<S=>99;  Negligence,  «=>59;  Parent  and 
Child,  «S==>17. 

n.  CUSTODY  AND  PROTECTION. 

<g=»l9  (N.Y.Sup.)  The  Bronx  County  Court 
held  to  have  no  jurisdiction  over  an  appeal  from 
a  judgment  of  commitment  made  by  a  jusUce  ot 
the  Court  of  Special  Sessions  sitting  m  the 
Children's  Court  for  the  County  of  Bronx.- 
People  V.  Fowler,  152  N.  Y.  S.  26L 

IIL   PROPERTY  AND  CONVEYANCES. 

<&=»3I  (N.Y.Sup.)  An  infant  can  disaffirm  an 
executory  contract  for  the  purchase  of  land, 
though  thereby  the  vendor  released  a  contxao: 
for  the  purchase  by  the  infants  father,  whiea 
had  been  assigned  to  the  infant— Cohen  v.  \  al- 
ley Stream  Realty  Co.,  152  N.  Y.  S.  10T5. 

An  infant  on  disaffirming  a  contract  for  the 
sale  of  land  cannot  recover  payments  by  fcs 
father  or  himself  on  a  former  contract  with  Jus 
father  for  the  purchase  of  the  same  land  whict 
was  assigned  to  the  infant— Id. 

Vn.  ACTIONS. 

^=5>iai  (N.Y.Sup.)  Where  an  infant  brou^ti 
suit  in  a  federal  court  on  the  ground  of  divei5^ 
citizenship,  granting  of  motion  of  the  intatt 
to  vrithdraw  a  suit  theretofore  brought  in  a  stau 
court  held  proper.— Ambroaaaa  v.  Ambrosius. 
152  N.  Y.  S.  562. 

<&=»IIO  (N.Y.Sup.)  An  order  requiring  infaiv 
defendants,  sued  without  a  guardian,  to  W: 
into  court  the  amount  of  a  default  judgmecL 
taken  against  them  over  their  objecUon,  as  - 
condition  of  opening  their  default,  held  erro&- 
ous  in  imposing  any  terms.— Stern  ▼.  KeohniSi 
152  N.  Y.  S.  976. 


INFRINGEMENT. 

See  Copyrights,  <S=>55-83;  Literary  Proper 
<8=38;  Trade-Marks  and  Trade-Names,  €=.^J 

INHERITANCE  TAX. 

See  Taxation,  <i=»80(^76. 

INJUNCTION. 

See  Appeal,  <&=>874;  Copyrights,  ^=>5.5,  1 
83 ;  Courts,  <&=>480 ;  Equity,  t8=>23  ;  Siw-.  i 
Performance,  ^=»108-  Street  Railroads.  ^ 
31-44:  Trusts,  «=»366;  Waters  and  W::^ 
Courses,  ^=»158J|^. 

II.   StTBJECTS   OF  PBOTECTIOIV    AS 

REIilEF. 
(A)   Action*  and  Oilier  I^ffal  Proce-e^di*! 

^s»28  (N.Y.Sup.)  In  administrator's  action 
an  accounting  to  ascertain  its  ehargeabilir 
an  estate,  held,  that  subse<S[uent  proceeding* 
Surrogate's  Court  for  administrator's  rem 
brought  bv  one  of  the  defendants,  would  N 
joined  pendente  lite.— Metropolitan  TrvL<x 
of  City  of  New  York  v.  Stallo,  152  N.  Y.  S. 
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)    Public  Ofloers  and  Boards  and  Mn- 
nlolpalltlea. 

88  (N.Y.Sup.)  Where  a  city  council  has 
sred  that  a  police  officer  be  reimbursed  for 
enses  incurred  in  defending  an  action  against 
.,  payment  of  snch  claim  will  not  be  enjoined, 
will  be  left  to  the  city  treasurer's  discre- 
i.— Mollnow  V.  Rafter,  152  N.  Y.  S.  110. 

M)    Criminal  Acta,  ConBpiraclea«  and 
Proaecntlona. 

>I04  (N.Y.Sup.)  Acts  and  threats  of  organ- 
1  labor  unions  in  course  of  a  peaceable  boy- 
t:  aj;ainst  a  draying  company  held  to  violate 
ml  Law,  S  580,  subds.  5,  6,  and  to  entitle  the 
Qpany  to  a  permanent  injunction  and  to 
a  ages. — Auburn  Draying  Co.  v.  Wardell,  152 
Y.   S.  475. 

□CI.    ACTIONS  FOR  INJUNCTIONS. 

9 1 28  (N.Y.Sup.)  Evidence  held  to  show  that 
trictive  building  covenants  were  not  mutual 

I  were  unenforceable.— Davidson  v.  Dunham, 
>  N.  Y.  S.  16. 

.  PRIXIMINARY  AND  INTERLOOtT- 

TORT  INJUNCTIONS. 
\   Ground*  and  Proceedings  to  Proonre. 

»I37  (N.Y.Sup.)  Where  municipal  officers, 
lawfully  maintaining  markets,  corrected  any 
igality  before  argument  of  motion  for  a  tem- 
rary  injunction  bj  taxpayers,  the  injunction 

II  l>e  denied.— Wiesbader  v.  Marks,  152  N. 
S.  248. 

)   Continuing    Modify-In^*    Vacatinv*   or 
DisBolTlnfl;. 

»I6I  (N.Y.Sup.)  The  granting  of  a  motion 
vacate  a  temporary  injunction  in  a  suit  to 

Clare  null  and  void  a  chattel  mortgage  given 
secure  the  purchase  price  of  hotel  furnish- 

gs   was   within   the   sound   discretion   of  the 

urt. — Haywood   v.   Lockwood,    152   N.   Y.    S. 

=>I63  (N.Y.SupO  Motion  of  defendants  to 
ente  a  temporary  injunction  restraining  fore- 
>siire  held  to  be  denied  in  an  action  to  declare 
id  a  chattel  mortgage  to  secure  price  of  goods 
Id.— Haywood  v.  Lockwood,  152  N.  Y.  S.  483. 
=>I75  (N.Y.Sup.)  Issues  on  the  whole  case  of 
and  in  making  sale  held  not  determinable  on 
otion  to  dissolve  injunction  pending  suit 
ainst  foreclosing  chattel  mortgage  for  price,— 
aywood  v.  Lockwood.  152  N.  Y.  S.  483. 
»I86  (N.Y.Sup.)  Loss  of  profits  after  judg- 
ent  subsequently  reversed  held  not  allowable 

part  of  the  damages  caused  by  an  injunction 
eventing  plaintiff's  interference  with  def end- 
it's  possession  of  realty  before  judgment. — 
altz  V.  Westchester  County  Brewing  Co.,  152 
.  Y.  S.  6(50. 

C'ounsel  fees  incurred  by  plaintiffs  on  an  ap- 
*al  which  concerned  their  equitable  rights  and 
ught  no  injunctive  relief  constituted  no  part 

the  damages  recoverable  for  allowance  of  a 
mporary  injunction.— Id. 
A  party  held  not  entitled   to  recover  counsel 
PS  expended  by  him  on  an  unsuccessful  appeal 


from  an  injunction,  though  he  subsequently  pre- 
vailed in  the  main  case.— Id. 

Where  an  injunction  is  merely  auxiliary  to 
the  main  contest,  the  counsel  fees  recoverable  as 
damages  in<^lude  fees  for  only  those  additional 
services  rendered  necessary  by  the  injunction. 
— Id. 

Vm.   LIABILITIES  ON  BONDS  OR 
UNDERTAKINGS. 

<©=5>239  (N.Y.Sup.)  Under  Code  Civ.  Proc.  §S 
023,  3236,  3251,  expenses  of  reference  to  assess 
damages  from  injunction,  but  not  counsel  fees, 
held  recoverable,  in  addition  to  penalty  of  in- 
junction bond.— Sarafian  v.  United  States  Fi- 
delity &  Guaranty  Co..  152  N.  Y.  S.  737. 

INNKEEPERS. 

See  Carriers,  «=»316. 

^=:>l  I  (N.Y.Sup.)  Despite  General  Business 
Law,  §  2(X),  an  innkeeper  held  liable  for  the  val- 
ue of  a  jewel  case  belonging  to  a  guest,  though 
it  kept  an  iron  safe.'-Ghatillon  t.  (IkM>peratiTe 
Apartment  Co.,  152  N.  Y.  S.  598. 

INQUISITION. 

See  Insane  Persons,  ^=:»20. 

INSANE  PERSONS. 

See  Extradition,  ^=:»41;    Release,  ^=»57. 

IL  INQUISITIONS. 

^=»20  (N.Y.)  In  proceedings  by  married  sisters 
to  have  their  brother  adjudged  incompetent, 
scurrilous  letters  written  by  his  wife  to  them 
were  inadmissible.— In  re  Case,  108  N.  E.  408, 
214  N.  Y.  199. 

One  held  not  incompetent  within  Code  Civ. 
Proc.  S  2320,  authorizmg  the  appointment  of  a 
committee  of  a  person  incompetent  to  manage 
his  affairs.— Id. 

m.   GUARDIANSHIP. 

^=»4I  (N.Y.Sup.)  In  determining  compensation 
of  a  committee  of  the  person  of  an  incompetent, 
the  difficulties  in  connection  with  his  home 
and  person  when  the  committee  began  their 
duties  are  rightly  considered. — In  re  Bladen, 
152  N.  Y.  S.  382. 

^=:>42  (N.Y.Sup.)  A  committee  of  the  person  of 
an  incompetent  may  voluntarily  account,  where 
there  is  an  accumulating  surplus  because  of  un- 
expended sums  allowed  in  advance. — In  re  Bla- 
den, 152  N.  Y.  S.  382. 

VI.   CONTRACTS. 

«®=»73  (N.Y.Sup.)  The  contract  of  a  lunatic  aft- 
er office  found  may  be  ratlHed  after  restoration 
to^apacity.— Lawrence  v.  Morris,  152  N.  Y.  S. 

INSOLVENCY. 

See  Assignments  for  Benefit  of  Creditors; 
Bankruptcy;  Banks  and  Banking,  ^=»S2, 
i:j"),  175:    Trusts,  <©=»:J«Mi,  371. 
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INSPECTION. 

See  Railroads,  ^=s>9. 

INSTRUCTIONS. 

To  jury,  see  Criminal  Law,  «=>824;  Trial,  ^=» 
25L 

INSURANCE. 

See  Appeal,  ^=>193;    Judgment,  «=s>17;   Wit- 
nesses, ^=»142. 

I.   CONTBOL  Ain>  REQinJiTIOlf  IK 
OEKERAL. 

^=5>I7  (N.Y.Sup.)  Where  a  foreign  fraternal  in- 
surance association  obtains  permission  to  do  in- 
surance business  in  New  York,  it  agrees  to  obey 
state  laws  and  conform  to  the  public  policy  of 
the  state.— McClement  v.  Supreme  Court,  I.  O. 
F.,  152  N.  Y.  S.  136. 

XI.   ESTOPPEI*,  WAIVER,  OR  AGREE- 
MENTS    AFFECTING     RIGHT     TO 
AVOID   OR  FORFEIT  POUCT. 

^=:»388  (N.Y.Sup.)  Insurer  against  liability  for 
injury,  except  to  employes  under  age,  by  its  as- 
sumption 01  the  defense  and  its  acceptance  of 
premium  on  the  policy,  held  not  to  have  waived 
or  estopped  itself  from  relying  on  exception.— 
Holland  Laundry  v.  Travelers*  Ins.  Co.,  152 
N.  Y.  S.  92. 

XII.   RISKS  AND  CAUSES  OF  LOSS. 

(D)   lilfe  Insarance. 

^=>445  (N.Y.)  Second  insurance  policy  issued 
after  the  expiration  of  the  first  hdd  a  separate 
contract,  so  that  whether  decedent's  suicide  was 
within  one  year  from  the  date  of  the  policy  was 
determinable  by  the  date  of  the  second  policy, 
— Gans  V.  ^Etna  Life  Ins.  Co.  of  Hartford, 
Conn.,  108  N.  E.  443,  214  N.  Y,  326. 

XVI.   RIGHT  TO  PROCEEDS. 

^=»590  (N.Y.Snp.)  The  beneficiary,  and  not  a 
judgment  creditor  of  insured,  held  entitled  to 
the  proceeds  of  a  life  insurance  policy,  on  death 
of  insured.- Lowenstein  v.  Koch,  152  N.  Y.  S. 
506. 

XVII.    PAYMENT      OR      DISCHARGE, 
CONTRIBUTION,  AND  SUB- 
ROGATION. 

^=»597  (N.Y.Sup.)  Stipulation  in  fire  policy 
that  loss  shall  not  become  payable  until  60  days 
after  notice,  proof  of  loss,  and  award  of  ap- 
praisTcrs,  if  required,  is  reasonable.— Robinson 
V.  Sun  Ins.  Office,  152  N.  Y.  S.  1022. 

XVm.   ACTIONS  ON  POLICIES. 

^==9612  (N.Y.Sup.)  While  no  suit  can  be  main- 
tained on  a  fire  policy  where  a  valid  award  has 
been  made,  yet,  if  the  award  is  invalid  for  fraud, 
plaintiff  may  sue  on  the  policy  without  first  suing 
in  equity  to  set  it  aside. — Wilbisky  v.  German 
Alliance  Ins.  Co.  of  New  York,  152  N.  Y.  S. 
104S. 

^=s>668  (N.Y.Sup.)  In  an  action  on  a  fire  pol- 
icy, the  ruling  of  the  court  that  as  a  matter 
of  law    insured    had    complied    with    terms   of 


policy  as  to  proof  of  loss  held  erroneous.— 
Robinson  t.  Sun  Ins.  Office,  152  N.  Y.  S.  1022. 

XX.   BIUTUAIi   BENEFIT   INSURANCE. 
(B)  Tbe  Contraot  la  CtonentU 

«$=»7I2  (N.Y.Sup.)  A  certificate  issued  by  a 
fraternal  assix^iation,  organized  in  Canada  and 
authorized  to  do  business  in  New  York,  held  a 
New  York  contract.— McClement  v.  Supreme 
Court,  I.  O.  F.,  152  N.  Y.  S.  136. 
^=9719  (N.Y.Sup.)  An  amendment  to  the  by- 
laws of  a  fraternal  association  organized  in 
Canada  held  violative  of  the  vested  rights  of  a 
member  residing  in  New  York. — McClement  t. 
Supreme  Court,  I.  O.  F.,  152  N.  Y.  S.  136. 

Where  an  extraordinary  assessment  and  lien 
was  violative  of  vested  contract  rights  of  a 
member,  the  member  could  sue  to  set  aside  the 
assessment  and  remove  the  lien,  though  the 
assessment  was  authorized  by  the  Parliameot 
of  the  Dominion  of  Canada.— Id. 

(F)  Aettonii  for  Benefits. 

^=»8I5  (N.Y.Sup.)  In  action  for  death  benefits, 
refusal  to  permit  defendant  under  the  pleadings 
to  prove  decedent's  expulsion  held  erroneons.— 
Raab  v.  National  Slavonic  Society  of  the  Unit- 
ed States  of  America,  152  N.  Y.  S.  lOSa. 

INTENT. 

See  Contracts,  ^=»147;  Conversion,  ^=»13; 
Gifts,  <S=>18,  49;    Wills,  <S=»439. 

INTEREST. 

See  Oorporations,  ^=»S16;  Customs  and  Ts- 
ages,  ^=»16;  Payment,  ^=:>82:  Trusts,  «» 
273,274;   Usury;   Wills,  <»=»680. 

m.   TIME  AND   COHPUTATIOK. 

^=s>60  (N.Y.Sup.)  Compound  interest  can  U 
recovered  only  upon  some  new  and  iudepend*-!: 
agreement,  made  upon  good  consideration- 
Spain  V.  Talcott.  152  N.  Y.  S.  611. 

Plaintiff  held  not  to  have  acquiesced  in  d^ 
fendant's  compounding  of  interest  monthly.— Id. 

INTERNAL  REVENUE. 

^=s»l9  (N.Y.Sup.)  A  transcript  of  a  jadgii»ct 
of  the  Municipal  (3oart  of  the  City  of  Ne« 
York  is  not  required  to  be  stamped,  etc.,  ^' 
Revenue  Act  U.  S.  Oct  22, 1914.  §6,  before  i  - 
same  can  be  filed  by  the  county  clerk. — ^Peopit-  '. 
rel.  Tin  ton  Bldg.  Corporation  ▼•  Ganly,  1'- 
N.  Y.  S.  67. 

INTERPLEADER. 

See  Jury,  <@=»13. 

INTERSTATE  COMMERCE. 

See  Carriers,  «=^30,  89,  169,  177. 

INTER  VIVOS. 

See  Gifts,  <S=>18-49. 

INTESTACY. 

See  Wills,  «=»449. 

Digitized  by  VjOOQ  iC 


1189 


INDEX-DIGEST 


Jndsmeait 


INTOXICATING  LIQUORS. 

See  Judgment,  ^=s>648;   New  Trial,  «=»70. 

IV.   UCENSES  AXD   TAXES. 

<@=>44  (N.Y.)  A  "liquor  tax  certificate"  is  the 
printed  and  written  acknowledgment  of  the 
receipt  from  the  applicant  of  the  statutory  sum 
for  the  excise  tax  on  the  business  of  trafficking 
in  liquors  at  a  designated  place  for  a  designat- 
ed term,  which  must  be  conspicuous  in  the  des- 
ienated  place.— In  re  Farley,  108  N.  E.  417, 
214  N.  Y.  212. 

C=»46'/2  (N.Y.Sup.)  Under  Liquor  Tax  Law,  § 
17,  the  county  treasurer  must  issue  a  certificate, 
if  properly  applied  for  and  the  taxes  paid, 
though  there  is  an  outstanding,  unrevoked,  un- 
transferred  certificate  authorizing  traffic  in 
liquors  at  the  same  place. — People  ex  reL  Yoong 
V.  Shults,  152  N.  Y.  S.  301. 

Under  Liquor  Tax  Law,  §  8,  subd.  9,  as 
amended  in  1911  (Laws  1911,  c.  298),  held,  that 
the  issuance  of  a  liquor  tax  certificate  to  a 
1)1  ace  before  expiration  of  60  days  from  the 
filing  of  notice  of  abandonment  thereof  was  un- 
ftuthorized.— Id. 

©=>88  (N.Y.Sup.)  In  suing  for  the  penalty  of  a 
liquor  tax  bond,  the  state  commissioner  of  ex- 
?i.se  acta  in  a  representative  capacity  for  the 
people,  and  evidence  admissible  for  or  against 
them  is  admissible  for  or  against  hiuL — Farley  v. 
Patterson,  152  N.  Y.  S.  69. 
@=>I03  (N.Y.Sup.)  An  agreement,  which  was 
act  an  assignment  within  Liquor  Tax  I^w,  $ 
L2a,  or  sale,  within  section  2a,  and  which  in- 
:ended  to  leave  title  in  the  dealer,  held  not  to 
r-est  in  a  brewing  company  title  to  the  dealer's 
iquor  tax  certificate. — People  ex  rel.  Spang 
r.  Carey,  152  N.  Y.  S.  569. 

An  attempted  assignment  of  a  liquor  tax  cer- 
iticate  prior  to  its  issuance  is  ineflfective. — Id. 

An  attempted  transfer  of  a  liquor  tax  certifi- 
:ate  is  ineffective,  unless  the  certificate  is  pre- 
euted  to  the  deputy  commissioner  of  excise  and 
lis  consent  to  tne  transfer  is  indorsed  thereon, 
s  provided  by  Liquor  Tax  Law,  §  26.— Id. 

AVhere  an  agreement  did  not  nurport  to  as- 
isn  a  liquor  tax  certificate  as  cofiateral,  it  was 
ot  necessary  that  notice  of  abandonment  and 
etition  for  transfer  subsequently  filed  by  the 
ealer  under  Liquor  Tax  Law,  }  8,  subd.  9,  be 
<r-ompanied  by  the  alleged  assignee's  consent. 
-Id. 

-Vn  order  of  the  deputy  commissioner  of  ex- 
iso  permitting  a  liquor  dealer  to  abandon  the 
remises  for  which  a  liquor  tax  certificate  was 
jsuod,  and  to  transfer  the  certificate  to  other 
remises  and  to  an  assijfneo,  pursuant  to  Liq- 
<>r  Tax  Law,  §§  25.  26.  held  proper.— Id. 
=>I04  (N.Y.Sup.)  In  view  of  Liquor  Tax  Law, 

27.  subd.  2,  held,  that  the  holder  of  a  liquor 
IX  certificate  was  not  required  to  institute  pro- 
?odings  to  revoke  a  certificate  illegally  issued 
>  the  same  place  before  expiration  of  60  days 
•om  filing  of  notice  of  abandonment,  as  a  condi- 
on  precedent  to  his  right  to  require  that  the 
flinty  treasurer  permit  a  transfer  of  his  certifi- 
Tte.— People  ex  rel.  Young  v.  Shults,  152  N. 
-    S.  301. 

Where    there    are   several   valid    outstanding 


certificates  for  the  same  premises,  the  county 
treasurer  should  not  permit  a  transfer  author- 
izing the  sale  of  liquor  at  any  other  place,  un- 
less all  the  certificates  outstanding  for  that 
place  arc  surrendered. — Id. 

<g=>l08  (N.Y.)  Under  Liquor  Tax  Law,  S  27, 
subd.  2,  and  section  15,  subd.  8,  held  that  pro- 
ceeding to  revoke  and  cancel  a  liquor  tax  cer- 
tificate must  be  commenced  within  the  term  des- 
ignated in  it  or  before  its  surrender  within  that 
term.— In  re  Farley,  108  N.  B.  417,  214  N. 
Y.  212. 

JOINDER. 

See  Action,  «=»48;  Parties,  ^=»14;  Pleading, 
«=»193. 

JUDGMENT. 

See  Ambassadors  and  Consuls,  ^s»6;  Appeal, 
^s=>1175;  Easements,  ^5»72 ;  Ejectment,  ^=!> 
114:  Execution;  Fraudulent  Conveyances, 
^=^314;  Infants,  ^=^110;  Internal  Reve- 
nue, ^==»19;  Mortgages,  ^»497;  Municipal 
Corporations,  ^=»871;  Partnership,  ^=>219; 
Principal  and  Agent,  ^=s>145,  197;  Release, 
<3=>38 ;   Wills,  <g=»344. 

I.   NATURE  AND  ESSENTIALS  IN 
QENERAT. 

^=9 17  (N.Y.Sup.)  Service  of  process  on  plain- 
tiff fraternal  insurance  association  in  former 
suit  against  it  in  Illinois  held  insufficient,  under 
Hurd^s  Rev.  St  111.,  1913,  c.  110,  §  8.  to  sup- 
port a  judgment  which  could  be  pleaded  in  bar 
of  its  suit  on  the  same  issues  in  this  state. — 
Famobrosis  Society  v.  Royal  Benefit  Society, 
152  N.  Y.  S.  84. 

Unauthorized  appearance  of  attorney  for 
plaintiff  in  suit  in  courts  of  Illinois  held  not  to 
sustain  judgment  in  such  suit,  so  as  to  render 
it  pleadable  in  bar  of  plaintifl^*8  action  against 
defendant  in  this  state. — Id. 

IV.   BT  DEFAULT. 
(A)  Reanliilte«   and  ValldltT* 

<S=:»I06  (N.Y.Sup.)  A  defendant,  impleaded  in- 
dividually and  as  a  corporation,  not  having  an- 
swered the  complaint  alleging  a  cause  of  action 
against  him  individually,  is  in  default;  and 
plaintiff  is  entitled  to  relief  against  him,  both 
individually  and  as  a  corporation.- Sanford  v. 
Hart.  152  N.  Y.  S.  869. 

(B)  Opening   or   Setting  Aside   Defaolt. 

^=9 1 38  (N.Y.Sup.)  Where  an  attorney  refuses 
to  proceed  before  a  judge  having  the  right  to 
hear  a  case,  he  has  had  his  day  in  court,  and 
cannot  claim  another  opportunity  to  present 
his  case.— Kugelman  v.  Katz,  152  N.  Y.  S.  305. 
<@=:»I43  (N.Y.Sup.)  Withdrawal  of  defendants* 
attorney  from  the  case  previous  to  trial,  after 
denial  by  judge  of  his  request  for  a  continuance, 
7i€ld  to  work  an  involuntary  default  against  de- 
fendants, entitling  them  to  have  judgment,  en- 
tered upon  an  inquest  against  them,  set  aside. 
—Kugelman  v.  Katz,  152  N.  Y.  S.  365. 
^=s>l44  (N.Y.Sup.)  A  default  judgment  against 
plaintiff,  and  for  defendant,  interposing  a  coun- 
terclaim, without  evidence  to  sustain  it,  will  be 
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vacated.— BoutrosB  v.  Beilouney,  152  N.  Y.  S. 
988. 

V.   ON  MOTION   OR   SUMMART  PRO- 
CEEDING. 

^=:»I69  (N.Y.Sup.)  Court  held  to  have  erred 
in  opening  default  without  requiring  payment 
of  the  costs  of  the  action  and  of  the  motion,  and 
the  giving  of  a  bond  to  secure  payment  of  any 
final  judgment— Callender  v.  Dressier-Beard 
Mfg.  Co.,  152  N.  Y.  S.  645. 

VI.   ON  TRIAL  OF  ISSUES. 

(C)    Conformity    to    Procemi,   Pleadlnffs, 
Proofs,  and  Verdict    or  Findings. 

^=s»248  (N.Y.)  A  judgment  for  plaintiff  will 
be  reversed  where  it  does  not  substantially  con- 
form to  the  allegations  of  the  complaint  and 
?>roof  in  support  thereof.— Lamphere  v.  Lang, 
08  N.  E.  82,  213  N.  Y.  585. 

Xm.   MERGER  AND  BAR  OF  CAUSES 
OF  ACTION  AND  DEFENSES. 

(A)  Jadffmentii  OperatiTe  as  Bar. 

«=>58l  (N.Y.)  Under  Code  Civ.  Proc.  S§  405, 
1209,  1317,  a  judgment  of  the  Appellate  Di- 
vision, reversing  a  judgment  for  plaintiff  and 
dismissing  the  complaint,  does  not  bar  another 
action  for  the  same  cause. —Peterson  v.  Ocean 
Electric  Ry.  Co..  108  N.  E.  199,  214  N.  Y.  43; 
Id.,  108  N.  B.  200. 

(B)   Cavsea  of  Action  and  Defenses  Merg- 
ed, Barred,  or  Conclnded. 

^=:»585  (N.Y.Sup.)  A  judgment  of  the  surro- 
gate construing  a  will  under  Code  Civ.  Proc.  § 
2624,  is  not  a  bar  to  a  subsequent  suit  to  en- 
force a  constructive  trust,  based  on  a  subdivi- 
sion held  void.— Reynolds  v.  Reynolds,  152  N. 
Y.  S.  661. 

XIV.   CONCLUSIVENESS    OF   ADJUDI- 
CATION. 

(A)  Jadvments    ConclnslTe  In  General. 

^=:»642  (N.Y.Sup.)  Judgments  of  affirmance  on 
appeal  held  to  render  the  judgment  no  more  oi 
less  conclusive.— Staley  v.  Murray,  152  N.  Y. 
S.  163. 

^=s>642  (N.Y.Sup.)  In  an  action,  under  Code 
Civ.  Proc.  §  2G53a,  to  vacate  a  decree  admitting 
a  will  to  probate,  the  court  was  not  precluded, 
by  the  fact  that  the  decree  attacked  has  been 
affirmed  by  the  Appellate  Division,  from  ren- 
dering judgment  for  plaintiff,  with  direction 
that  the  latter  will  be  admitted  to  probate. — 
Evans  v.  Trimble,  152  N.  Y.  S.  333. 

^=>648  (N.Y.Sup.)  In  suit  on  a  liquor  tax  bond 
for  breach  of  condition,  a  conviction  of  the  prin- 
cipal for  a  violation  of  such  law  was  conclusive 
between  the  people  and  the  principal  as  to 
breach  of  condition. — Farley  v.  Patterson,  152 
X.  Y..  S.  59. 

A  judgment  of  acquittal  in  a  criminal  ac- 
tion is  not  admissible  in  evidence  against  the 
people  in  a  civil  suit  against  the  defendant,  as 
on  a  liquor  bond. — Id. 


(B)   Persons  Conclnded. 

^=»670  (N.Y.Sup.)  Judgment  against  trustee  in 
his  individual  capacity  held  not  to  conclude 
him  in  his  representative  capacity.— Fisher  t. 
Johnson,  152  N.  Y.  S.  944. 

(G)   Matter*  Conclnded. 

^=»7f3  (N.Y.Suij.)  A  judgment  in  an  action  to 
construe  a  will,  in  which  all  the  legatees  were 
parties,  is  conclusive  in  a  subsequent  action  by 
a  legatee  for  life  to  recover  income,  computed 
from  the  death  of  testatrix.— Lawrence  v.  Little- 
field,  152  N.  Y.  S.  130. 

^=»72l  (N.Y.Sup.)  A  judgment  in  a  prior  ac- 
tion between  plaintiff  and  defendant  held  not  an 
adjudication  that  advances  made  by  plaintiff's^ 
testator  were  not  for  services  rendered  by  d*^ 
fendant— Newcomb  v.  La  Roe,  152  N.  Y.  S.  635. 

^=:»735  (N.Y.Sup.)  In  an  action  against  a  col- 
lecting bank  for  negligence  in  failing  to  preseni 
a  note  for  payment,  so  as  to  charge  the  indorser. 
the  judgment  roll  in  an  action  by  the  plaintif 
against  the  indorser,  in  which  he  had  faiW 
to  recover,  held  not  conclusive  evidence  of  tbr 
bank's  negligence. — Gilpin  v.  Columbia  Nat. 
Bank,  152  N.  Y.  S.  619. 

XVII.  FOREIGN   JUDGMENTS. 

(Ss»8l8  (N.Y.Sup.)  The  rule  that  the  authoritj 
of  an  attorney  to  represent  a  party  to  a  suit 
cannot  be  collaterally  attacked  in  attemptinf 
to  invalidate  a  judgment  has  no  applicatioD, 
where  the  judgment  was  recovered  in  the  couns 
of  another  state.— Famobrosis  Society  v.  Roval 
Benefit  Society,  152  N.  Y.  S.  84. 

€=3>8I8  (N.Y.Sur.)  Const.  U.  S.  art.  4,  §1  1. 
requiring  full  faith  and  credit  to  judgment?  of 
other  states,  held  not  to  prevent  courts  of  Nf^ 
York  from  inquiring  into  jurisdiction  of  court 
of  another  state  to  render  judgment  upon  whici 
a  party  relies  in  invoking  aid  of  courts  of  ihi> 
state.— In  re  Akin's  Estate,  152  N.  Y.  S.  3ia 
<^=>829  (N.Y.City  Ct.)  Under  Const.  tJ.  S,  ar. 
6,  S  2,  the  judgments  of  the  consular  oourt>  >i 
China,  established  by  Rev.  St  U.  S.  §}  4<.tS:V 
4130  (U.  S.  Comp.  St.  1913,  |§  7633-707'V 
to  effectuate  the  treaty  with  Chlna«  are  et 
titled  to  the  same  weight  in  the  state  court  a* 
the  judgments  of  other  federal  courts  loeatHd 
outside  the  state  of  the  forum. — ^Newman  t. 
Basch,  152  N.  Y.  S.  456. 

Under  Rev.  St.  U.  S.  §  916  (U.  S.  Comp.  Si. 
1913,  §  1540),  a  judgment  of  the  Consular 
Court  of  China  may  be  sued  upon  in  court>  <i 
New  York. — Id. 

A  judgment  of  the  Consular  Court  of  Chiti 
is  entitled,  under  the  United  States  Cona-tirr- 
tion,  to  full  faith  and  credit  in  the  courts  c:' 
every  state.— Id. 

XXI.   ACTIONS   ON  JUDGMBKTS. 

(A)  Domeatlc  Jndsmenta. 

<@=5>9I0  (N.Y.City  Ct.)  The  Consular  Court  .: 
China  is  a  court  of  record,  so  that  an  acti-a 
on  its  judjinients  is  barred  in  20  years,  uca^r 
Code  Civ.  Proc.  §  376.  and  not  in  0  years.  Ri- 
der Code  Civ.  Proc.  {  382.  subd.  7.— Newmii 
V.  Basch,  152  N.  Y.  S.  456. 
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JUDICIAL  SALES. 

See  Executors    and    Administraton,    ^=^20- 
340;  Qnieting  Title,  <S=>7. 

^=>50  (N.Y.Sup.)  A  purchaser  at  a  judicial 
sale  is  charged  with  notice  of  whatever  an  ex- 
amination of  the  record  title  would  reveal. — 
Fillmore  ▼.  Walsworth,  152  N.  Y.  S.  344. 

JURISDICTION. 

See  Courts. 

JURY. 

See  Trial,  <5=5>13e-178. 

II.  RIGHT  TO  TRIAI.  BT  JTHEIT. 

®=5lO  (N.Y.)  Const.  U.  S.  Amend.  7,  as  to  trial 
by  jury,  does  not  limit  state  action.— Middleton 
V.  Whitridge,  108  N.  E.  192,  213  N.  Y.  499. 
^=>\0  (N.Y.)  The  right  of  trial  by  jury  is  pre- 
served by  Const,  art.  1,  S  2,  in  all  such  cases 
as  pxisted  in  the  time  of  the  adoption  of  Const. 
lS46:-Moot  V.  Moot,  lOS  N.  E.  424,  214  N. 
Y.  204. 

^=911  (N.Y.Sup.)  There  is  no  constitutional 
right  of  trial  by  jury,  within  Code  Civ.  Proc.  § 
2538,  as  to  probate  courts,  of  the  issues  of  re- 
lease and  fraud,  raised  by  the  answer  and  re- 
ply, relative  to  right  of  petitioner  to  maintain 
the  proceeding  for  accounting  by  an  executrix 
and  testamentary  trustee. — In  re  Fox's  Estate, 
152  N.  Y.  S.  431. 

C=>I3  (N.Y.Sup.)  Where,  in  replevin,  the  bailor 
of  the  goods  in  controversy  was  substituted  as 
defendant  for  the  bailee,  pursuant  to  Code  Civ. 
I*roc.  §  820,  authorizing  interpleader,  the  ac- 
tion became  an  equitable  one,  and  neitner  party 
had  the  right  to  trial  by  jury.— Gleason  v. 
Bush,  152  N.  Y.  S.  54. 

Though  an  action  at  law  was  changed  to 
^ne  in  equity  because  of  an  order  of  interplead- 
er, pursuant  to  Code  Civ.  Proc.  §  820,  the  par- 
ies to  the  litigation  could  treat  it  as  a  com- 
uon-law  action. — Id. 

^=>  1 4  (N.Y.Sup.)  Defendant,  sued  for  contribu- 
ion  by  his  cosurety,  is  entitled  to  a  jury  trial ; 
n  action  at  law  being  maintainable,  the  com- 
•laint  conforming  to  such  an  action,  and  no 
'{.sue  requiring  aid  of  a  court  of  equity  ap- 
earing.— Parshelsky  v.  Palley,  152  N.  Y.  S. 
51. 

5=»25  (N.Y.)  In  view  of  Laws  1787,  c.  69,  2 
Cev.  Laws  1813,  p.  198,  and  2  Rev.  St.  [Ist  Ed.], 
t.  2,  c.  8,  tit.  1,  art.  3,  |  40,  Const,  art  1,  §  2, 
l^en.  Rules  of  Practice,  Ko.  31  as  amended  in 
910.  is  invalid  in  so  far  as  it  provides  that  the 
ight  to  trial  by  jury  of  the  issue  of  adultery  in 
divorce  case  is  waived  by  failure  to  demand 
ithin  20  days.— Moot  v.  Moot,  108  N.  E.  424, 
14    N.    Y.  204. 

Though  a  party  by  his  failure  to  demand 
aived  his  right  to  insist  on  jury  trial,  the 
nirt  may  disregard  the  default  and  grant  jury 
inl.— Id. 

=>25  (N.Y.Sup.)  I'nder  Code  Civ.  Proc.  S§ 
i37,    25^8,   2617,   held,   that   the   contestant's 


right  to  a  jury  trial  was  waived  when  not  de- 
manded in  his  objections.— In  re  Holme's  Will, 
152  N.  Y.  S.  822.  * 

After  the  time  for  demanding  a  jury  trial  in 
contested  proceedings  to  probate  a  will,  heldt 
error  to  permit  contestant  to  withdraw  his  ob- 
jections  and  refile  same  with  a  demand  for  jury 
trial  added  thereto.— Id. 

Where  an  adjournment  was  granted  on  stipu- 
lation that  the  case  should  be  tried  before  the 
Surrogate,  necessarily  without  a  jury,  held  er- 
ror to  grant  contestant's  demand  made  there- 
after for  a  jury  trial.— Id. 
<^=s>28  (N.Y.Sup.)  Right,  under  Code  Civ.  Proc. 
§  970,  of  jury  trial  of  issues  of  fact  in  parti- 
tion, held  not  waived  by  plaintiff  securing  ad- 
journments when  case  appeared  on  Special 
Term  calendar:  he  not  having  noticed  it  for 
trial  thereon.— Barker  v.  Barker,  152  N.  Y.  S. 
356. 

^=»37  (N.Y.)  Power  of  Appellate  Division,  un- 
der Code  Civ.  Proc.  §  1317,  as  amended  by 
Laws  1912,  c.  380,  to  make  new  findings  of  fact 
and  final  adjudication  on  the  merits,  in  a  case 
triable  of  right  by  jury,  held  limited  by  Const, 
art.  1,  §  2.-Middleton  v.  Whitridge,  1(}8  N.  E. 
192,  213  N.  Y.  499. 

Const,  art.  1,  §  2,  guaranteeing  only  the  sub- 
stantial right  of  trial  by  jury,  is  not  contra- 
vened where  the  Appellate  Division  makes  such 
final  disposition  of  the  case  as  the  trial  court 
should  have  made. — Id. 

The  final  disposition  of  a  jury  case,  which 
Code  Civ.  Proc.  §  1317,  as  amended  by  Laws 
1912,  c.  380,  authorizes  the  Appellate  Divi- 
sion to  make,  is  such  as  the  trial  court  should 
have  made,  and  so  not  one  invading  the  province 
of  the  jury.— Id.  • 

LABOR  UNIONS. 

See  Injunction,  $=»104. 

LACHES. 

See  Street  Railroads,  ^=:934;    Taxation,  ^=» 

4m. 

LANDLORD  AND  TENANT. 

See  Frauds,  Statute  of,  ^=»129;  Master  and 
Servant,  ^=»106;  Principal  and  Surety,  ^5» 
145;    Set-Off  and  Counterclaim,  t$=»36. 

I.  CREATION   AND  EXISTRNCE  OF 

THE   RELATION. 

^=>9  (N.Y.Sup.)  A  purchaser,  who  goes  into 
possession  under  contract  of  sale,  does  not  be- 
come a  tenant,  and  is  not  liable  to  the  vendor 
for  the  use  of  the  land. — Goetzmann  v.  Cald- 
well, 152  N.  Y.  S.  491. 

II.  LEASES  AND  AGREEMENTS  IN 

GENERAL. 
(A)   Reqnliiiteii  and  ValtdltT. 

^=>22  (N.Y.Sup.)  Parol  agreement  merely  to 
take  a  lease  of  an  apartment  at  an  annual 
rental,  without  agreement  as  to  terms  and  con- 
ditions, is  not  enforceable.— Leonori  Hotel  Co. 
V.  Quintard,  152  N,  Y.  S.  1007. 
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IV.  TERMS   FOR  YEARS. 

(O)   Bxtenniona,  Renewaln,  and  Options  to 
Purchaiie  op  Sell. 

<&:=»83  (N.Y.)  Covenants  in  a  lease  for  continual 
renewals,  while  not  favored,  because  tending 
to  create  a  perpetuity,  are  valid  and  enforceable 
if  explicit  and  clear.— Burns  v.  City  of  New 
York,  108  N.  E.  77,  213  N.  Y.  516. 

A  covenant  in  a  lease  held  one  for  future  re- 
newals in  perpetuity.— Id. 

Four  renewals  of  a  lease  for  21  years  are  a 
practical  construction  of  a  covenant  of  the 
original  lease,  to  be  given  great  weight  bjj  a 
court,  as  one  for  future  renewals  in  perpetuity. 
-Id. 

<@=:»90  (N.Y.)  Tenants,  by  retaining  possession 
of  demised  premises  after  correspondence  with 
landlord,  in  which  latter  stated  explicitly  that 
he  considered  that  they  had  renewed  the  lease 
for  a  certain  period,  held  to  have  renewed  for 
such  period.— Henry  Phipps  Estates  v.  Tong 
Phong,  108  N.  E.  410,  214  N.  Y.  308. 

(D)   Termination. 

<S=>I03  (N.Y.Sup.)  A  landlord  is  bound  to 
keep  the  several  apartments  of  a  building  prop- 
erly heated  and  habitable,  and  upon  his  failure 
the  tenant  may  vacate.— Pakas  v.  Rawle,  152 
N.  Y.  S.  965. 

V.  TENANCIES  FROM  TEAR  TO  TEAR 
AND  MONTH  TO  MONTH. 

^=s>ll4  (N.Y.)  In  an  action  by  a  landlord  for 
rent,  evidence  held  to  show  that  defendants 
holding  over  till  October  Ist,. after  termination 
of  their  lease  on  September  9,  1010.  was  not 
without  the  landlord's  consent.— Henry  Phipps 
Estates  v.  Tong  Phong,  108  N.  B.  41(),  214  N. 
Y.  308. 

^=s>\\6  (N.Y.Sup.)  Where  a  tenancy  is  from 
mouth  to  month,  rent  payable  in  advance,  SO 
days'  notice  to  quit  is  necessary;  but  if  the 
tenancy  be  a  mere  monthly  one,  which  is  to 
be  renewed  for  each  month,  no  notice  is  nec- 
essary.—Mandel  V.  Koerner,  152  N.  Y.  S.  847. 

VII.  PREMISES,  AND  ENJOYMENT 
AND  USE  THEREOF. 

(B)  Po«iie»»lon,  Bnjorm^nt*  and  I7«e. 

<S=»I29  (N.Y.Sup.)  Measure  of  damages  for  fail- 
ure to  give  a  tenant  possession  is  the  difference 
between  rent  reserved  and  rental  value  and  nec- 
essary expenses  in  preparing  for  occupation  of 
the  premises.— Schwartz  v.  Minsker  Uealty  Co., 
152  N.  Y.  S.  70. 

Refusal  of  a  landlord  to  let  a  tenant  into 
possession  gives  the  tenant  a  right  to  recover 
damages  sustained.— Id. 

®==>I30  (N.Y.Sup.)  Landlord's  covenant  for 
quiet  enjoyment,  expressly  warranting  tenant 
against  disturbance  of  possession  by  suit,  held 
to  give  tenant  a  right  of  action  when  disturbed 
in  possession  and  damaged  by  landlord's  unrea- 
sonable and  unsuccessful  suit  in  ejectment,  al- 
though he  neither  surrendered  nor  was  expelled 
from  the  premises.— Paddell  v.  Janes,  152  N. 
Y.  S.  948. 


(D)  Repalra.  Iii«vran«e»  and  Improre- 
menta. 

^=s>l59  (N.Y.Sup.)  Evidence  in  action  by  a 
lessee,  w^ho  claimed  that  the  landlord  breach€d 
his  covenant  as  to  repairing  and  furniahing  the 
demised  premises,  held  to  rurnish  no  basis  for 
assessment  of  his  damages,— Deutsch  v.  Cirker, 
152  N.  Y.  S.  996. 

Where  a  landlord  failed  to  supply  all  furni- 
ture agreed  upon  for  the  demised  premises,  the 
lessee  cannot  recover  the  full  value  of  the  omit- 
ted furniture.— Id. 

(B)   Injuries  from  Danverons  or  Def entire 
Condition. 

^=:»I64  (N.Y.Sup.)  Where  a  tenant  was  injured 
by  a  fall  of  plaster  from  the  ceiling,  due  to  a  d^ 
feet  in  the  roof  which  allowed  water  to  leak  in. 
the  landlord,  having  been  seasonably  notified  of 
the  defect,  is  liable.— Abramowitx  v.  Schlessin- 
ger,  152  N.  Y.  S.  337. 

C==>I67  (N.Y.)  A  lessor  of  an  amusement  park 
held  liable  for  injuries  from  the  collapse  of  a 
board  walk  due  to  defects  in  the  walk  known 
to  him  when  he  sublet  it  to  another.— Jnnk^r- 
mann  v.  Tilyou  Realty  Co.,  108  N.  E.  19a,  213 
N.  Y.  404. 

^=9169  (N.Y.)  In  an  action  against  the  les:^r 
of  an  amusement  park,  who  had  sublet  tlie  prem- 
ises, for  injuries  from  the  collapse  of  a  board 
walk,  evidence  held  to  show  that  the  defective 
condition  antedated  the  subletting,  and  that 
reasonable  inspection  would  have  disclosed  it,— 
Junkermann  v.  Tilyou  Realty  Co.,  108  N.  E, 
190,  213  N.  Y.  404. 

^ss>\e9  (N.Y.Sup.)  In  action  by  tenant  for 
damages  caused  by  defective  plumbing,  refusal 
to  permit  plaintiff  to  prove  notice  to  the  land- 
lord of  defective  condition  held  reversible  error. 
—Spritzer  v.  Ahearn,  152  N.  Y.  S.  791. 
^=»I70  (N.Y.)  A  structure  which  is  so  unsaff 
as  to  endanger  passersby  or  adjoining  owners 
is  a  nuisance,  and  an  owner  who  knows  or  eouii 
have  known  of  its  condition  cannot  avoid  liabih- 
tv  therefor  by  leasing  it  to  another. — J  anker- 
mann  v.  Tilyou  Realty  Ca,  108  N.  B.  190,  213 
N.  Y.  404. 

The  liability  of  a  landlord  for  a  nuisaiK^ 
existing  at  the  time  he  leased  the  premises  wij 
be  enforced  by  an  action  for  nuisance  or  for  neg- 
ligence.— Id. 

VIII.   RENT   AND   ADVANCES. 

(A)   RlerUtB  and  Liabilities. 

<e=5>l84  (N.Y.Sup.)  Leesor^B    obligaticm     to    re- 
turn deposit  as  security  at  the  exniration  of  t.- 
term  held  not  to  run  with  the  land,  so  a>  ' 
make  a  grantee  liable  for  its  return. — Alauro  t. 
Alvino,  102  N.  Y.  S.  963. 

Grantee  subject  to  lease  held  not  entitled  v 
compel  grantor  to  pay  over  deposit  by  lesss-f  s- 
security.— Id. 

Upon  conveyance  of  land  subject  to  leas»r  !-- 
fore  expiration  of  the  term,  lessee  held  not  >■'-■ 
titled  to  return  of  deposit  as  security,  whi  : 
was  to  be  returned  at  the  expiration  of  it-- 
term, — Id. 

Grantee  of  land  subject  to  lease  held  eci - 
tied  to  benefit  of  deposit  by  lessee  to  secure  j-- 
formance  so  far  as  circumstances  would  pencil 
-Id. 
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=»I84  (N.Y.Suii.)  A  deposit  by  prospective 
nant  with  landlord  of  sum  as  security  on  the 
ase  is  only  security  for  damag^e  landlord  may 
lifer  for  tenant's  failure  to  carry  out  his  agree- 
ent.— Baff  t.  Weiden,  152  N.  Y.  S.  979. 
=>I84  (N.Y.Sup.)  Counsel  fees  in  dispossess 
'oceedings  and  inconvenience  through  accept- 
ice  of  advance  rent  from  subtenants  couUl 
>t  be  considered  as  damages  recoverable  by 
le  landlord  in  an  action  by  the  tenant  for 
le  amount  of  a  deposit.— Hochman  v.  BoUt, 
)2  N.  Y.  S.  1031. 

Money  deposited  by  a  tenant  with  his  land- 
rd  as  security  heldj  under  their  agreement,  to 
i  a  siun  provided  as  liquidated  damages.— Id. 

=>I84  (N.Y.Sup.)  An  eviction  of  a  tenant  by 
immary  proceedings  held  to  terminate  the 
ase  and  waive  the  landlord's  right  to  a  de- 
usit  securing  the  lease.— Folger  v.  Kaczek,  152 
.  Y.  S.  1041. 

Where  summary  proceeding  to  dispossess  the 
'nant  had  terminated  the  relation  of  landlord 
ad  tenant,  the  landlord  was  entitled  to  retain, 
'om  a  deposit  securing  the  lease,  rent  due  in 
dvance  before  the  proceedings  were  taken. 
-Id. 

=>I98  fl^.Y.Sup.)  Judgment  for  rent,  includ- 
ig  rent  lOr  month  in  which  the  landlord  obtain- 
i  a  final  order  in  proceedings  to  remove  the 
nant,  established  the  continuance  of  the  rela- 
ion  of  landlord  and  tenant,  and  tenant,  though 
acating  the  premises,  was  liable  for  rent  for 
Je  balance  of  the  term. — Comwell  v.  Sanford, 
52  N.  Y.  S.  582. 

S=>(99  (N.Y.Sup.)  Where  tenant  had  deposit- 
d  security  for  the  rent,  agreeing  to  forego 
ight  to  redeem  from  final  order  in  summary 
roceedin^s,  to  give  up  possession  before  issu- 
nce  of  dispossess  warrant,  and  to  allow  de- 
osit  to  be  applied  on  the  rent  accruing 
fter  the  final  order,  and  surrendered  pos' 
t'ssion,  there  was  good  consideration  for  land- 
jrd's  release.- Cohen  v.  Frankel,  152  N.  Y.  S. 
018. 

^208  (N.Y.Sup.)  The  acceptance  of  an  as- 
ignment  of  a  lease  binds  the  assignee  for  the 
ayment  of  the  rent  reserved,  whether  he  re- 
gains in  actual  possession  of  the  premises  or 
lot.— 78th  St.  &  Broadway  Co.  v.  Purssell  Mfg. 
.0..  152  N.  Y.  S.  52. 

^213  (N.Y.)  Acceptance  by  landlord  of  check 
overing  rent  for  September,  1910,  held  not  a 
laiver  by  him  of  his  right  to  insist,  under  the 
acts,  that  defendants  bad  renewed  the  lease  to 
he  premises  until  February,  1911.— Henry 
•hipps  Estates  v.  Tong  Phong,  108  N.  E.  410, 
14  N.  Y.  308. 

(B)   Actions. 

^233  (N.Y.Sup.)  In  action  for  rent,  direc- 
ion  of  verdict  for  plaintilfe  on  pleadings  before 
akiug  any  evidence,  on  ground  that  the  pay- 
Qept  pleaded  was  not  good  under  the  lease, 
vhich  was  not  before  the  court,  held  error. — 
:ohen  V.  Frankel,  152  N.  Y.  S.  1018. 

•  LAW  OF  THE  CASE. 

See  Appeal,  ^ss>1097. 


LEASE. 

See  Landlord  and  Tenant ;  Municipal  Corpora- 
tions, ^=>722;  Railroads,  ^=^9134;  Sales, 
<©=>456. 

LEGACIES. 

See  Executors  and  Administrators,  ®=>294, 
314;    Wills. 

LIBEL  AND  SLANDER. 

See  Discovery,  ^=»37;  Indictment  and  Infor- 
mation, ^=»125. 

I.   WORDS  AND  ACTS  ACTIONABI<E» 
AND   UABII.ITT  THEREFOR. 

^=s>6  (N.Y.)  A  publication  as  to  plaintilf s  in- 
vention of  a  device  used  to  underweigh  im- 
ported sugar  held  not  libelous  per  se. — O'Con- 
nell  V.  Press  Pub.  Cb.,  108  N.  E.  556.  214  N. 
Y.  352. 

<&=»9  (N.Y.Sup.)  Words  spoken  or  written  pri- 
marily against  a  man's  business  cannot  give  rise 
to  a  right  of  action  for  libel  without  special 
damage,  unless  they  also  directly  charge  the 
plaintiff  with  a  personal  wrong. — Merle  v.  So- 
ciological Research  Film  Corporation,  152  N. 
Y.  S.  829. 

^=:>\5  (N.Y.Sup.)  W^here  a  moving  picture  pro- 
duction tends  to  bring  a  person  into  disrepute, 
it  may  give  rise  to  a  right  of  action  for  libel.— 
Merle  v.  Sociological  Research  Film  Corpora- 
tion, 152  N.  Y.  S.  829. 

^=^21  (N.Y.Sup.)  Where  a  libelous  article  was 
published  of  and  concerning  plaintiff,  it  was  im- 
material that  it  described  him  by  a  wrong  name. 
—Roth  v.  Tribune  Ass'n,  152  N.  Y.  S.  755. 

rV.   ACTIONS. 

(B)   Parties,  Prelliulnary   Proceedliiffii, 
and  Pleadlnir. 

^=:»80  ^.Y.Sup.)  A  complaint  in  an  action  for 
libel,  which  shows  that  the  article  complained 
of  was  published  of  and  concerning  plaintiff, 
though  it  described  him  by  a  wrong  name,  states 
a  cause  of  action. — Roth  v.  Tribune  Ass'n,  152 
N.  Y.  S.  755. 

^=»89  (N.Y.)  A  publisher  of  a  libel  defamatory 
only  by  reason  of  extrinsic  facts  is  liable  only 
for  the  pecuniary  damap:es  resulting  from  the 
publication,  and  the  facts  showing  damage  must 
be  set  forth  in  the  complaint.— O'Connell  v. 
Press  Pub.  Co.,  108  N.  E.  556,  214  N.  Y.  352. 

<Sr=>89  (N.Y.Sup.)  Charge  by  way  of  motion  pic- 
tures that  plaintiff's  place  of  business  is  used 
as  a  •rendezA'ous  for  cadets  and  their  victims 
held  to  tend  to  bring  plaintiff  into  personal  dis- 
repute and  to  constitute  actionable  libel,  ir- 
respective of  special  damage.— Merle  v.  Sociolog- 
ical Research  Film  Corporation,  152  N.  Y.  S. 
829. 

^=^97  (N.Y.Sup.)  In  an  action  for  libel  con- 
tained in  a  moving  picture  production,  on  de- 
murrer to  the  complaint  the  description  of  the 
picture  must  be  taken  as  true,  although  the  rea- 
sonable inferences  which  can  be  drawn  from 
such    description    cannot    be    extended    by    in- 
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nueudo.— Merle  v.   Sociological   Research   Film  ' 
Corporation,  152  N.  Y.  S.  829. 
^=»B9  (N.y.Sup,)  Plaintiff  may  be  required  by 
bill  of  particulars  to  state  the  name  of  one  per- ' 
«on  who  was  present  each  time  the  slander  was  I 
uttered.— Pring  v.  Thorp.  152  N.  Y.  S.  469.         i 
Defendant,  by  motion  for  bill  of  particulars, 
may  compel  plaintiff  to  disclose  all  of  the  times 
and  places  where  the  plaintiff  claims  and  ex- 
pects to  prove  that  the  slanderous  words  were 
uttered. — Id. 

VI.   CRIMINAI.  RESPONSIBrLITT. 
(A)   Offensea. 

^=s>l4l  (N.Y.Gen.Sess.)  In  a  prosecution  for 
publishing  a  libelous  picture  of  a  certain  per- 
son, it  is  no  defense  that  the  article  explanatory 
to  the  picture  did  not  mention  that  person's 
name.— People  v.  Eastman,  152  N.  Y.  S.  314. 

(B)   Pronecntion   and   PnnlBhinent. 

<S=>I52  (N.Y.Gen.Sess.)  Under  Penal  Law,  § 
1340,  an  indictment  for  libel  by  printing  a  i 
picture  which  is  set  out  in  an  indictment  need 
not  allege  that  it  exposed  the  person  to  hatred, 
contempt,  ridicule,  or  obloquy. — People  v..  East- 
man, 152  N.  Y.  S.  314.  I 

Under  Code  Or.  Proc.  §  282,  an  indictment 
which   alleges  that  the  libelous  picture  was  a 
representation  and   figure  of  a  certain   person  , 
is, an  allegation  that  it  was  a  recognizable  like- 
ness of  that  person.— Id.  I 

Under  Penal  Law,  §  1343,  an  indictment  for  | 
libel   by   publishing  a   picture  need   not  allege 
that  the  picture  was  seen  by  one  who  recognized 
the  likeness.— Id. 

Under  Penal  Law,  S  1341,  an  indictment  for 
libel,  which  alleges  the  publication  in  the 
language  of  the  statute  defining  libel,  sufliciently 
alleges  malice  and  criminal  intent. — Id. 

An  indictment  charging  libel  by  the  publica- 
tion of  a  cartoon  held  to  charge  the  crime  and 
the  act  constituting  it,  so  as  to  be  sufficient  un- 
der Code  Cr.  Proc.  §§  275,  276.— Id. 

LICENSES. 

See  Copyrights,  ^=»48;    Theaters  and   Shows, 
<©=»3;    Trial,  <S=»140. 

I.   FOR  OCCUPATIONS  AND  PRIVI- 
liEGES. 

^=s»38  (N.Y.Sup.)  The  action  of  the  examining 
board  of  plumbers,  issuing  plaintiff  a  certificate 
as  master  plumber,  held  not  a  rescission  of  a 
former  revocation  of  his  certificate,  entitling 
him  to  recover  for  services  as  a  master  plumb- 
er during  the  revocation.— Gottesman  v.  T^arer, 
152  N.  Y.  S.  128. 

^=:939  (N.Y.Sup.)  While  a  person,  suing  for 
compensation  as  a  plumber,  must  plead  regis- 
tration, as  required  by  Greater  New  York 
Charter,  §§  415,  416,  as  amended  by  Laws 
1913,  c.  754,  if  the  pleading  does  not  seek  re- 
covery as  a  plumber,  but  the  evidence  shows  a 
contract  and  labor  as  such,  plaintiff  must  prove 
registration.— Gottesman  v.  Barer,  152  N.  Y. 
S.  128. 

One  engaging  to  do  plumbing  work  and  oth- 
er services,  but  not  holding  certificate  as  a 
plumber,  held  not  entitled  to  recover  for  any 
part  of  the  services. — Id. 


LIENS. 

See  Animals.  ^=:»26;  Attorney  and  Client,  ^=> 
174;  Bankruptcy,  ^=^33;  Insurance.  ^=> 
719;    Mortgages,  <&=>434,  452,  492,  590. 

LIFE  ESTATES. 

See   Remainders;    Wills,   <5=>208,   614,   634. 

LIFE  INSURANCE. 

See  Insurance,  ^=»445. 

LIMITATION  OF  ACTIONS. 

See  Adverse  Possession ;  Assignments  for  Bene- 
fit of  Creditors,  <g=»306;  Judgment,  <&=>910; 
Taxation,  ^=>496. 

I.   STATUTES  OF  LIMITATION. 

(B)   L.fmltatlon«    Applicable  to   Particular 
Actlonn. 

$=^28  (N.Y.Sup.)  Grantee  in  a  deed  reserving 
to  the  grantor  all  claims  for  damages  against 
an  elevated  railway  company  held  at  most  ua- 
der  an  implied  obligation  to  pay  to  the  grantor 
compensation  for  easements  acquired  by  tha 
company.— Trustees  of  Mission  Church  in  Citj 
of  New  York  v.  Kidley.  152  N.  Y.  S.  745. 
<9=s>39  (N.Y.Sup.)  Ten-year  limitation  held  ap- 
plicable to  suit  to  require  president  and  director 
to  restore  funds  loaned  to  himself  and  another 
stockholder,  in  violation  of  Stock  Corporati>u 
Law,  §  29.— Murray  v.  Smith,  152  K.  Y.  S. 
102. 

ii.  computation  of  periob  of 
lhhtation. 

(A)   Accrual    of    Rlsltt    of    Action    or    De- 
fense. 

^^55  (N.Y.Sup.)  Limitations,  as  to  an  actios 
for  malicious  prosecution  based  on  bankrupt*;, 
proceedings,  begin  to  run  from  the  entry  of  iL? 
final  order  dismissing  such  proceedings  on  tb? 
merits.— Assets  Collecting  Co.  v.  Myers.  152  >. 
Y.  S.  930. 

(F)    Iffnorance,  MUtake,  Trust,  F*r«iK<l,  aai 
Concealment  of  Cause  of  Action. 

^=9 1 02  (N.Y.Sup.)  Limitations  held  not  to  nis 
against  suit  against  president  and  director  '4 
corporation,  to  require  restoration  of  fund$  l- 
legally  loaned,  until  his  directorship  ceased  jv 
on  his  death.— Murray  v.  Smith.  152  X.  Y.  ^- 
102. 

(H)  CoBimenceinent  of  Action   or    Otber 
Proceeding. 

<Ss>l24  (N.Y.Sup.)  Under  Act  Pa.  April  - 
1855  (P.  L.  309)  f§  1.  2,  giving  joint  action  f  " 
wrongful  death  to  surviving  parents,  AeM  tfe^r 
where  action  was  brought  in  New  York  wi'3- 
in  statutory  period,  complaint,  omittine  "■' 
name  mother  as  joint  plaintiff,  might  be  am^p'- 
ed.— Benyak  v.  Lehigh  Coal  &  Navig:ation  Cc . 
152  N.  Y.  S.  829. 

LIMITATION  OF  LIABILITY. 

See  (Carriers,  ^=»159. 
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LIQUOR  SELLING. 

See  Intoxicating  Liquors. 

LITERARY  PROPERTY. 

C=>5  (N.T.Sup.)  Public  performance  in  Eng- 
land of  a  manuscript  play  was  not  such  publi- 
cation of  it  as  to  destroy  the  common-law  rights 
in  it  in  the  United  States.— O'Neill  v.  General 
Film  Co.,  152  N.  T.  S.  590. 

Filing  a  manuscript  play  with  the  Lord  Cham- 
berlain of  England  for  purpose  of  censorshipi  as 
required  by  the  statute,  was  not  a  publication, 
destroying  common-law  rights  in  it.— Id. 

It  is  not  a  publication  to  put  out,  for  ad- 
vertisine  purposes,  pictorial  posters  of  many  of 
the  striiing  scenes  in  it.— Id. 

It  is  not  a  publication  that  the  owner  licenses 
one  to  give  motion  picture  presentation  of  it, 
and  the  licensee  copyrights  its  films  under  the 
Copyright  Act  as  amended  by  Act  Aug.  24, 
I012.-Id. 


(N.Y.Sup.)  The  General  Film  Company's 
motion  picture  play  "Count  of  Monte  Christo," 
containing  things  original  in  the  Fecbter  man- 
uscript drama,  "Monte  Christo,"  held  to  in- 
fringe it— O'Neill  V.  General  Film  Co.,  152  N. 
Y.  S.  599. 

LOANS. 

See  Corporations,  ^=>316,  461;    Money  Lent 

LOGS  AND  LOGGING. 

See  Charities,  «3>80;    IVespasi,  «=361. 

LUNATICS. 

See  Insane  Persons. 

MALICIOUS  PROSECUTION. 

See   Assignments,   ^s»24 ;    Limitation   of  Ac- 
tions, ^=s»55;    Process,  ^=s>168. 

IV.  TEBKINATION    OF    PROSECU- 
TION. 

«©=»34  (N.Y.Sup.)  In  an  action  for  malicious 
prosecution,  termination  of  prosecution  is  es- 
sential.—Assets  Collecting  Co.  v.  Myers,  152  N. 
Y.  S.  930. 

V.   ACTIONS. 

C=>49  (N.Y.Sup.)  A  complaint  in  an  action  for 
malicious  prosecution,  which  omits  to  allege 
that  the  acts  complained  of  were  done  without 
probable  cause,  is  bad. — Assets  Collecting  Co.  v. 
Myers,  152  N.  Y.  S.  930. 

MANDAMUS. 

II.    SUBJECTS   AND   PURPOSES   OF 
RELIEF. 

(B)    Acts   and   Proceedlnorii   of  Public   Ofll- 
cem  and   Board*  and  Manldpalltlea. 

^=>75  (N.Y.Sup.)  Mandamus  held  not  to  issue 
to  restore  an  engineer's  salary  reduced  from  the 
maximum  to  the  minimum  amount;  follow  lug 
a  proper  inquiry.— In  re  Hurlbut,  152  N.  Y.  S. 
426. 


^=s>79  (N.Y.Sup.)  Under  Greater  New  York 
Charter,  §  1080,  and  by-law  of  board  of  educa- 
tion, held,  that  "satisfactory"  meant  satisfactory 
to  board  of  examiners,  and  not  to  court,  so  that 
mandamus  would  not  lie  to  compel  placing  of 
relator's  name  on  eligible  list  of  teachers. — Keil 
V.  Maxwell,  152  N.  Y.  S.  622. 

MARRIAGE. 

See  Death,  «=»78;    Divorce;    Wills,  <©=>191. 

^=>50  (N.Y.Sup.)  In  action  for  death  of  serv- 
ant, brought  by  his  administratrix  and  alleged 
widow,  evidence  held  to  sustain  finding  that 
decedent  and  plaintiff  had  become  lawful  hus- 
band and  wife  by  verbal  agreement.— Summo 
V.  Snare  &  Triest  Co.,  152  N.  Y.  S.  29. 

MASTER  AND  SERVANT. 

See   Commerce;     Constitutional   Law,   ^:s>42; 
Pleading,  <S=s>127,  318 ;   Shipping,  €ss>84. 

I.   THE   REI.ATION. 
(A)  Creation  and  Bxlstence. 

^s>8  (N.Y.Sup.)  Agreement  employing  plain- 
tiff as  salesman  held  hiring  for  year,  terminable 
monthly  upon  condition  subsequent,  based  on 
amount  of  sales  to  be  ascertained  at  end  of 
every  month. — Hebberd  v.  American  Sheet  Met- 
al Lath  Co..  152  N.  Y.  S.  1083. 

(D)  StatntorT  Regrnlation. 
<S=>I3  (N.Y.)  Laws  1913,  c.  740,  §  8a,  giving 
to  laborers  in  factories,  etc.,  one  day  of  rest 
in  seven,  held  a  legitimate  exercise  by  the  Leg- 
islature of  the  police  power  of  the  state. — Peo- 
ple V.  C.  Klinck  Packing  Co..  108  N.  E.  278,  214 
X.  Y.  121. 

€=»I3  (N.Y.)  Labor  Law,  $  93b,  added  by 
Laws  1913,  c.  83,  prohibiting  factory  night 
work  for  women,  is  a  valid  exercise  of  the  po- 
lice power. — People  v.  Charles  Schweinler  Press, 
108  N.  E.  639.  214  N.  Y.  395;  People  ex  rel. 
Krohn  v.  Warden  and  Keeper  of  City  Prison, 
152  N.  Y.  S.  1136. 

A  statute  prohibiting  night  work  for  women 
cannot  be  adjudged  unconstitutional  because  in 
exceptional  cases  it  may  prevent  employment  of 
some  women  under  such  conditions  as  would  be 
productive  of  no  substantial  harm. — Id. 

A  statute  prohibiting  night  work  for  women 
will  not  be  adjudged  unconstitutional  merely  be- 
cause some  of  the  women  within  the  statute 
oppose  its  protection. — Id. 

(C)  Termination   and   Discharore. 

^=s>36  (N.Y.Sup.)  Employe,  suing  for  wrong- 
ful discharge,  held  not  required  to  allege  readi- 
ness and  willingness  to  perform. — Caluwaert  v. 
Schapiro,  152  N.  Y.  S.  1016. 
^s>40  (N.Y.Sup.)  In  an  action  for  wrongful 
discharge,  allegations  in  separate  answer  held 
to  set  up  an  affirmative  defense,  with  burden  of 
proof  with  respect  thereto  resting  on  defendant. 
—Stern  v.  Bellas,  Hess  &  Co.,  152  N.  Y.  S. 
258. 

^=»40  (N.Y.Sup.)  In  an  action  for  wrongful 
discbarge  under  a  contract  to  devote  his  entire 
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time  to  his  employers'  business,  evidence  was 
admissible  that  he  had  hired  help  and  made 
statements  to  a  commercial  agency  during  busi- 
ness hours  for  a  firm  of  which  he  personally 
was  a  member.— Kurlan  v.  Gutman,  152  N.  \. 
S.  897. 

In  an  action  by  plaintiff  for  wrongful  dis- 
charge under  a  contract  to  devote  his  entire 
time  to  his  employers*  service,  evidence  was 
improperly  excluded  that  a  partnership  for 
which  he  bad  furnished  all  the  capital  was 
financially  embarrassed  previous  to  the  dis- 
charge.—Id. 

In  an  action  by  plaintiff  for  wrongful  dis- 
charge, evidence  held  improperly  excluded  of 
misrepresentations  by  plaintiff  at  the  time  of 
hiring  as  to  the  amount  of  his  sales  for  a  prior 
employer. — Id. 

^=»43  (N.Y.Sup.)  Where  plaintiff,  suing  for 
wrongful  discharge  under  contract  whereby  he 
agreed  to  devote  his  entire  services  to  employers' 
business,  had  invested  $10,000  in  a  partnership 
of  which  he  was  a  member,  whether  his  dis- 
charge was  wrongful,  as  being  made  upon  a 
breach  of  his  agreement,  was  not  a  question 
of  fact  for  the  jury.— Kurlan  v.  Gutman,  152 
N.  Y.  S.  897. 

II.   SERVICES    AND    COMPENSATION. 
(B)  IVairea  and  Other  Remvneratlon. 

^=980  (N.Y.Sup.)  In  salesman's  action  for 
compensation,  inconsistencies  between  pleading 
and  proof  for  each  party  as  to  whether  com- 
missions were  to  be  based  on  net  or  gross  prof- 
its held  to  be  disregarded,  in  view  of  the  jury's 
finding.— Chichester  v.  Walton,  152  N.  l.  S. 
1011. 

In  salesman's  action  for  compensation,  plain- 
tiff's testimony  held  insufficient  as  basis  for 
computation  of  profits,  and  recovery  in  excess 
of  amount  shown  by  defendants'  evidence  was 
unsustained  by  the  evidence,— Id. 

ai.   MASTER'S    I^IABILITT    FOB    IN- 

JUBIES   TO   SEBVANT. 

(A)   Nature  and  Extent  in  General. 

<&=s>87'/2  [New,  vol.  16  Key-No.  Series] 

(N.Y.Sup.)  Under  Workmen's  Compensa- 
tion Lrtiw,  §  3,  compensation  held  recoverable 
for  death  of  employ^,  though  he  procured  em- 
ployment by  false  representations,  constituting 
a  misdemeanor,  under  Penal  Law,  §  939. — Ken- 
ny v.  Union  Ry.  Co.  of  New  York  City,  152 
N.  Y.  S.  117. 

Employer,  acting  as  its  own  insurance  car- 
rier under  the  Workmen's  Compensation  Law, 
held  to  obtain  no  exemption  from  liability  for 
compensation  which  would  appertain  to  any 
other  insurance  carrier.— Id. 
^=»88  (N.Y.Sup.)  Under  the  Labor  Law,  plain- 
tiff, the  driver  of  a  team  which  defendant,  a 
contractor,  hired  from  one  B.,  whose  movements 
were  being  solely  directed  by  defendant's  fore- 
man, held  defendant's  employ^.— Miller  v.  North 
Hudson  Contracting  Co.,  152  N.  Y.  S.  22. 

CB)  Tools,  MaclilnerjTf  Appliance*,  and 
Place*  for  Work. 

^==>103  (N.Y.Sup.)  One  employed  to  operate  an 
engine  and  pumps  and  to  make  light  repairs, 


failing  to  repair  a  yalve  stem,  cannot  recover 
for  injuries  from  his  failure  so  to  do.— Schoon- 
maker  v.  New  York,  O.  &  W.  Ry.  Oo.,  152  N. 
Y.  S.   1079. 

An  employ^  required  to  make  light  repairs 
cannot  recover  for  injuries  from  a  defect  in  a 
door  failing  to  properly  latch. — Id, 
<g=>l06  (N.Y.Sup.)  Where  the  master's  land- 
lord had  charze  of  repairs  to  a  door,  the  mas- 
ter is  not  liable  for  injuries  caused  by  the  neg- 
ligence of  the  landlord's  employ^.— Zeitlin  v. 
Morrison,  152  N.  Y.  S.  1000. 
$=»I2I  (N.Y.Sup.)  Stevedores  have  no  general 
duty  to  guard,  light  or  give  warnings  as  to 
underdeck  hatchways  where  their  men  are  not 
working,  and  especially  on  decks  where  no 
cargo  operations  are  going  on. — Williams  v. 
Trecartin,  152  N.  Y.  S.  340. 

(C)   Method*  of  l¥ork.  Rules,  and  Order*. 

®=»I37  (N.Y.Sup.)  A  superintendent^  so  chang- 
ing, without  notice  to  an  employ^,  tne  practice 
of  emptying  buckets  filled  with  concrete  as  to 
increase  their  tendency  to  swing,  thereby  in- 
juring an  employ^,  could  be  found  negligent.— 
Otway  V.  Snare  &  Triest  Ck).,  152  N.  V.  S.  S45. 
^=9 1 41  (N.Y.Sup.)  Failure  of  an  employer  tQ 
make  rules  for  the  use  of  an  elevator,  so  that 
it  was  left  with  his  knowledge  to  be  used  in  a 
dangerous  manner,  justified  a  finding  of  action- 
able negligence.— Dobler  v.  Conron  Bros.  Co., 
152  N.  Y.  S.  266. 

(B)   Fellow   BerTant*. 

^=9 1 59  (N.Y.Sup.)  A  master  is  not  liable  for 
injuries  to  a  servant,  due  to  bis  fellow  serv- 
ant's negligence,  unless  the  fellow  servant  is 
incompetent.— Huff  mi  re  v.  General  Electric  Co., 
152  N.  Y.  S.  1052. 

^==9190  (N.Y.)  Act  of  superintendent,  in  direct- 
ing a  bricklayer  at  work  on  a  scaffold  to  go  on 
the  wall  known  by  superintendent  to  be  dan* 
gerous  and  adjust  in  place  an  iron  plate,  krld 
negligence  under  the  Employers*  Liability  Ail 
— Wittgren  v.  Wells  Bros.  Co.  of  New  York, 
108  N.  B.  213,  214  N.  Y.  149. 
^=s>20\  (N.Y.Sup.)  Gas  company  held  liable 
for  personal  injuries  to  employ^  in  coal  hui>t. 
although  negligence  of  fellow  servant  of  plain- 
tiff in  starting  hoist  contributed  to  injury.— 
Kadomski  v.  Consolidated  Gas  Co.  of  New 
York,  152  N.  Y.  S.  1050. 

(^=^20 1  (N.Y.Sup.)  Where  the  negligence  of  a 
master  concurrently  with  that  of  a  tellow  serv- 
ant caused  an  injury,  the  master  was  liable.— 
Huffmire  v.  General  Electric  Co^  152  N.  Y.  S. 
1052. 

(G)    Contributory    Negligence   of    Servant. 

<&:s>234  (N.  Y.  Sup.)  Longshoreman  falliuc 
through  an  open  hatchway  held  chargeable  witfi 
notice  that  hatchways  in  underdecks  are  gener 
ally  left  open  while  the  ship  is  in  port. — Wii- 
Uams  v.  Trecartin,  152  N.  Y.  S.  340. 

^=»239  (N.Y.Sup.)  An  employ^,  injured  by  the 
fall  of  a  cable  which  he  had  adjusted  to  an 
elevator  car  in  a  building,  hM  not  entitled  to 
recover.— Yuengling  v.  Elevator  Supply  &  Re- 
pair Co..  152  N.  Y.  S,  750. 
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(H)  Actions. 

^=p250y4  [New.  vol.  16  Key-No.  Series] 

(N.Y.Sup.)  Under  Workmen's  Compensa- 
tion Law,  |§  20,  23,  68,  exceptions  to  findings 
or  conclusions  of  Workmen's  Compensation 
Commission  held  not  necessary  to  a  review  of 
its  decisions. — Kenny  v.  Union  Ry.  Co.  of  New 
Yorii  City,  152  N.  Y.  S.  117. 
<S=»250%  [New,  vol.  IG  Key-No.  Series] 

(N.l.Sup.)  Under  Workmen's  Compen- 
sation Law,  J§  10,  11,  15,  employ^  held  entitled 
to  sue  for  injuries  necessitating  the  amputation 
of  part  of  his  ear,  but  not  disabling  him. — Shin- 
nick  V.  Clover  Farms  Co.,  152  N.  i\  S.  649. 
<@==>252  (N.Y.Sup.)  A  notice  by  an  employ^,  sus- 
taining a  personal  injury  addressed  to  the  em- 
ployer and  three  others,  and  served  on  the  em- 
ployer, is  good  as  against  the  employer.— Otway 
V.  «nare  &  Triest  Co.,  152  N.  Y.  S.  845. 
<@=>259  (N.Y.Sup.)  A  complaint  held  to  raise 
the  issue  of  a  master's  negligence  in  furnish- 
ing incompetent  fellow  servants.— Huff  mire  v. 
General  Electric  Co.,  152  N.  Y.  S.  lOoli. 

^=:9265  (N.Y.Sup.)  For  a  servant  to  recover 
under  the  doctrine  of  res  ipsa  loquitur,  the 
facts  must  exclude  every  inference  save  the 
master's  negligence.— Zeitlin  v.  Morrison,  152 
N.  Y.  S.  1000, 

^==>268  (N.Y.Sup.)  In  action  for  death  of  serv- 
ant, evidence  as  to  corporate  organization  of 
subcontractor  and  its  usual  scope  of  business 
held  admissible  upon  relation  of  the  parties. — 
Siimmo  V.  Snare  &  Triest  Co.,  152  N.  Y.  S.  29. 

<@=»268  (N.Y.Sup.)  In  determining  whether  de- 
fendant was  plaintiff's  employer,  the  jury  could 
consider  how  plaintiff  had  been  hired,  the  of- 
fice buildings  bearing  defendant's  business  sign, 
and  initials  cut  in  tools  used.— Otway  v.  Snare 
&  Triest  Co..  152  N.  Y.  S.  845. 

^X=:»270  (N.Y.Sup.)  In  an  action  for  injuries  to 
m  employ^  working  in  a  tunnel  by  the  fall  of 
I  rock,  evidence  of  prior  falls  of  rock  at  the 
>lace  of  the  accident  held  competent. — Bitolio  v. 
Bradley  Contracting  Co.,  152  N.  Y.  S.  307. 

&=»277  (N.Y.Sup.)  Evidence  held  to  show  that 
he  contractor  with  the  city,  and  not  an  al- 
eged  subcontractor,  was  decedent's  master. — 
^unamo  v.  Snare  &  Triest  Co.,  152  N.  Y.  S.  29. 

5=>277  (N.Y.Sup.)  Evidence  held  to  sustain  a 
inding  that  an  employ^  suing  for  a  personal  in- 
ury  was  in  the  employ  of  defendant— Dobler 
.  Conron  Bros.  Go.,  152  N.  Y.  S.  266. 

5=»278  (N.Y.Sup.)  In  an  action  under  Labor 
^aw,  §  18,  evidence  held  to  sustain  finding  of 
master's  negligence  in  furnishing  a  scaffolding, 
lie  suspending  rope  of  which  was  in  bad  condi- 
ou.— Summo  v.  Snare  &  Triest  Co.,  152  N.  Y. 
.  29. 

=^278  (N.Y.Sup.)  In  an  action  for  injuries  to 
a  employ^  at  work  in  a  tunnel  by  the  fall  of 
>ck,  evidence  held  to  establish  a  prima  facie 
ise  of  liability  against  the  employer  under 
iiiployers'  Liability  Act. — Bitolio  v.  Bradley 
ontracting  Co.,  152  N.  Y.  S.  307. 

=>285  (N.Y.Sup.)  Evidence  held  suflScient  to 
nke    it    a  question  for  the  jury,  whether  the 


master's  failure  to  furnish  a  safe  place  to  work 
caused  the  death  of  the  servant. — Lamour  v. 
Northern  Iron  Co.,  152  N.  Y.  S.  252. 

^=»286  (N.Y.Sup.)  In  an  action  for  the  death 
of  an  engineer  of  a  locomotive  crane,  evidence 
held  to  raise  jury  question  as  to  whether  the 
master  failed  to  furnish  a  safe  place  to  work. 
—Lamour  v.  Northern  Iron  CJo.,  152  N.  Y.  S. 
252. 

«©=5»286  (N.Y.Sup.)  The  question  whether  the 
master  was  negligent  in  failing  to  warn  plaintiff 
or  the  servant  who  lighted  ovens  of  a  falsework 
therein,  held  for  the  jury.— Huffmire  v.  General 
Electric  Co.,  152  N.  Y.  S.  1052. 

<S=>287  (N.Y.Sup.)  The  question  whether  the 
master  was  negligent  in  furnishing  incompetent 
fellow  servants,  held  for  the  jury.— Huffmire  v. 
General  Electric  Co.,  152  N.  Y.  S.  1052. 

^=:>289  (N.Y.Sup.)  An  employ^  stepping  into  a 
freight  elevator  shaft,  held  not,  as  a  matter  of 
law,  guilty  of  contributory  negligence.— Dobler 
v.  Conron  Bros.  Co.,  152  N.  Y.  S.  266. 

<g=^289  (N.Y.Sup.)  Evidence  held  to  make  the 
question  of  contributory  negligence  one  for  the 
jury.— Badomski  v.  Consolidated  Gas  Co.  of 
New  York,  152  N.  Y.  S.  1050. 

^=^9296  (N.Y.Sup.)  In  an  action  for  injuries  to 
an  employ^  falling  into  a  freight  elevator  shaft, 
instructions  held  to  submit  an  issue  in  de- 
termining contributory  negligence.— Dobler  v. 
Conron  Bros.  Co.,  152  N.  Y.  S.  206. 

^==>297  (N.Y.Sup.)  In  an  action  for  a  servant's 
death,  alleging  that  rope  suspending  scaffold 
was  old  and  defective,  in  which  defendant's  evi- 
dence was  that  it  was  comparatively  new,  ver- 
dict for  plaintiff  held  secundum  allegata.— Sum- 
mo  V.  Snare  &  Triest  Co.,  152  N.  Y.  S.  29. 

IV.   UABIUTIES   FOB   INJURIES    TO 
THIBD   PERSONS. 

(A)   Act*  or  Omlsslonii  of  Servant. 

^=s»302  (N.Y.Co.Ct.)  Act  of  laborer,  employed 
by  a  building  contractor,  in  throwing  at  and  in- 
juring infant  plaintiff,  Jkcld  outside  the  scope  of 
his  employment,  so  that  defendant  was  not 
liable.— Connor  v.  Benenson  Realty  Co.,  152  N. 
Y.  S.  700. 

A  master's  liability  for  act  of  his  servant,  a 
laborer,  done  with  a  view  to  further  master's 
interest,  applies  only  where  servant  is  in  fact 
acting  within  scope  of  his  employment.— Id. 

To  hold  a  master  liable  for  unauthorized  act 
of  his  servantj  it  must  be  shown  that  servant 
was  acting  within  scope  of  general  authority 
conferred  upon  him,  although  the  particular 
act  may  be  unjustified. — Id. 

(C)   Actions. 

<^=>330  (N.Y.)  In  an  action  for  the  death  of  a 
motorcyclist  by  a  collision  with  an  automobile 
operated  by  defendant's  son,  evidence  held  to 
support  a  finding  that  the  car  was  owned  by  de- 
fendant and  that  the  son  at  that  time  was  en- 
gaged in  the  father's  business. — Ferris  v.  Ster- 
ling, 108  N.  E.  406,  214  N.  Y.  249. 
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V.  INTERFEREMO£    WITH    THE    B£- 
LATIOK  BY   THIRD   PERSONS. 

^=»34l  (N.Y.Sup.)  One  not  a  member  of  de- 
fendant union,  and  who,  on  defendant's  in- 
formation to  his  employer,  who  had  agreed  to 
employ  only  members  of  union,  was  discharged, 
had  no  cause  of  action  against  defendant  union. 
— Cusumano  v.  Schlessinger,  152  N.  Y.  S.  1081. 

MEASURE  OF  DAMAGES. 

See  Damages,  ^=»121. 

MECHANICS'  LIENS. 

See  Mortgages,  ^s»151. 

VU.  ENFORCEMENT. 

(S=>28l  (N.T.Sup.)  Evidence  held  to  Biistain  a 
finding  that  certain  excavations  were  trenches 
within  the  schtHlule  of  payment  fixed  by  the  par- 
ties.—Amanna  V.  Carvel,  152  N.  Y.  S.  796. 

Evidence  held  to  support  a  finding  that  plain- 
tiff  was  entitled  to  compensation  at  73  cents  per 
cubic  yard  for  certain  excavations.— Id. 

A  finding  that  plaintiff  constructed  certain 
work  held  not  against  the  weight  of  the  evi« 
dence.— Id. 

MISTAKE. 

See  Refonnation  of  Instruments,  ^=»17. 


MODIFICATION. 

Ss»1149,  1161;    Ban 

MONEY  LENT. 


See  Appeal,  ^=»1149,  1151;    Bankruptcy, 
433. 


^=»7  (N.Y.Sup.)  In  a  suit  to  recover  moneys 
advanced  by  plaintiff*8  testator  to  defendant, 
evidence  held  to  show  that  the  sums  were  ad- 
vances for  services  rendered.— JSewcomb  v.  La 
Roe,  152  N.  Y.  S.  635. 

MORTGAGES. 

See  Chattel  Mortgages:  Dower,  ^=s>53;  Es- 
toppel, ^t=»04,  iHS;  Executors  and  Adminis- 
trators, ^=>135'  Principal  and  Agent,  ^=» 
8^119,  178 ;  RaUroads,  <S=»17  ;  Subrogation, 
<©=>23 ;  Usury,  <S=9l2,  34,  98,  117,  128,  130, 
133 ;   Vendor  and  Purchaser,  «=»214. . 

in.   OONSTRUCTION   ANB   OPERA- 
TION. 

(C)   Property    MortcraKea,    and   Eatates    of 
Parties  Therein. 

^ss>\27  (N.Y.Sup.)  A  mortgage  held  to  apply 
only  to  the  half  interest  previously  conveyed 
by  the  mortgagee  to  the  mortgagor.— Pillmore 
V.  Walsworth,  152  N.  Y.  S.  344. 

(D)  Lfen    and    Priority. 

(S==>I5I  (N.Y.Sup.)  Where  a  conditional  sale 
contract  of  articles  becoming  a  part  of  real  es- 
tate is  not  filed,  purchaser  at  foreclosure  sale 
acquires  title  superior  to  the  seller  of  the  arti- 
cles.—Foreman  V.  Nordon  Const  Co.,  152  N.  Y. 
S.  592. 

<^=:»I5I  (N.Y.Co.Ct.)  A  mechanic's  lien  for 
work  and  material  used  in  the  erection  of  build- 
ings on  the  land  sold  held  inferior  to  the  ven- 


dor's mortgage,  though  it  was  stipulated  that  it 
should  be  inferior  to  a  building  mortgage. — 
Fitzgerald  v.  Miller,  152  N.  Y.  S.  885. 

X.   FOREOI^OSITRE  BT  AOTION. 
(E)  Parties  and  Process. 

<&=>434  (N.Y.Sup.)  The  holder  of  a  Hen  subse- 
quent to  plaintiff's  mortgage  is  a  proper  party 
defendant  in  a  mortgage  foreclosure  suit.— John- 
son V.  Putnam  Foundry  &.  Machine  Co.,  152  N. 
Y.  S.  792. 

(F)   Pleadlnir  and  Evidence. 

^s>452  (N.Y.Sup.)  Where  the  holder  of  a  pub- 
sequent  lien  is  made  a  party  defendant  in  a 
mortgage  foreclosure  suit,  a  general  alleption 
in  the  complaint  as  to  his  lien  is  suflScient.— 
Johnson  v.  Putnam  Foundry  &  Machine  Co.. 
152  N.  Y.  S.  792. 

(I)   Jvdsrment    or    Decree    and    BxecntlOB. 

^s>492  (N.Y.Sup.)  Where,  in  a  mortgage  for^ 
closure  suit,  the  evidence  shows  that,  pursuant 
to  a  collusion  between  the  mortgagor  and  tbe 
mortgagee,  judgment  creditors  of  the  mortfrasor 
are  the  only  defendants  served,  a  judgment  ex- 
tinguishing the  liens  of  such  creditors  should  W 
denied.— Johnson  t.  Putnam  Foundry  &,  Ma- 
chine Co.,  152  N.  Y.  S.  792. 

^=>497  (N.Y.Sup.)  A  judgment  of  dismissal  in 
foreclosure  held  not  to  preclude  another  aeti.^n 
on  the  mortgage,  under  Code  Civ.  Proo'.  {  12til», 
— Staley  v.  Murray,  152  N.  Y.  S.  163. 
^=»497  (N.Y.Sup.)  A  judgment  in  foreclosore 
transfers  interest  of  defendants  havinfr  an  f<- 
tate  in  the  land,  but  merely  bars  and  extingui«b- 
es  interests  of  defendants  having  judgment 
liens  thereon. — Johnson  v.  Putnam  Foundry  & 
Machine  Co..  152  N.  Y.  S.  792. 

A  judgment  entered  pursuant  to  collusion  \^ 
tween  mortgagor  and  mortgagee,  extinguisbine 
liens  of  judgment  creditors,  is  voidable  ocJ}. 
and  not  void.— Id. 

(J)   Sale. 

<&s»524  (N.Y.Sup.)  Plaintiff  held  not  entitled  t. 
compel  defendant  and  bidders  at  previous  cd- 
completed  sales  to  complete  a  purchase  ^^i 
premises  sold  on  foreclosure,  but  merely  to  r<r- 

iuire  the  last  bidder  to  complete. — New    \»ii 
.ife  Ins.  Co.  v.  Iloadley,  152  N.  Y.  S,  284. 

^=9542  (N.Y.Sup.)  Where  the  purchaser  at  a 
mortgage  foreclosure  sale  under  a  voidabi.? 
judgment  is  in  possession,  he  is  entitled  to  tie 
rights  of  a  mortgagee  in  possession. — ^JuhnaiLia 
V.  Putnam  Foundry  &  Machine  Co.,  152  N.  Y. 
S.  792. 

(O)  Operation   and   Kffeet. 

<&=:>590  (N.Y.Sup.)  Under   Code    CSv.     Proc   i 

1G82,  held,  that  a  conveyance  on  a  foredo^ur^ 
sale  extinguished  the  lien  of  a  junior  lienor, 
who  was  made  defendant  and  entered  an  ti*- 
pearance.— Johnson  v.  Putnam  Foundry  &  Ma- 
chine Co.,  152  N.  Y.  S.  792. 

MOVING  PICTURES. 

See   Literary   Property,   ^=s>8;    Theaters  and 
Shows,  <®=>3 ;   Torts,  «=»8. 
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MUNICIPAL  CORPORATIONS. 

ee  Appeal,  ^dbl20;  Oonstitutional  Law,  ^=» 
138;  Counties:  Dedication,  ^=»6:  Ease- 
ments, <S=»17 ;  Eminent  Domain,  ^=:>153,  170, 
180,  231,  236,  243,  271 ;  Injunction,  «=»88, 
187 ;  Master  and  Servant,  ^=»277 :  Schools 
and  School  Districts ;  Sunday,  ^=5>2 ;  Taxa- 
tion, «=»310. 

V.    PROCEBDINGS    OF    COUNCII<   OB 

OTHEB    GOVERNING    BODY. 
B)  Ordinances  and  By-Laira  In  General. 

=>irO  (X.Y.Co.Ct)  Under  General  Village 
.aw,  §  95,  proof  of  the  publication  in  a  news- 
aper  in  the  village  of  an  ordinance  held  insuf- 
cieut,  and  the  ordinance  is  invalid. — People  v. 
Ihapman.  152  N.  Y.  S.  204. 
=»I22  (N.Y.Co.Ct.)  Prosecution  for  violating 
village  ordinance  must  show  compliance  with 
le  formalities  necessary  to  make  the  ordinance 
fective— People  v.  Chapman,  152  N.  Y.  S.  204. 

V.   OFFICBBS,  AGENTS,  AND  Elft- 

plot£s. 

(A)   Mnnlelpal  Ofllcerii  In   General. 

=>I23  (N.Y.)  Members  of  the  board  of  alder- 
len  of  Greater  New  York,  in  view  of  Const 
rt.  3,  §  5,  and  Greater  New  York  Charter,  § 
7,  held  constitutional  officers  within  Const 
rt.  10,  §  5.— -People  ex  rel.  Deitz  v.  Hogan, 
08  N.  E.  450,  214  N.  Y.  216. 
=>I49  (N.Y.)  Members  of  the  board  of  alder- 
lon  of  Greater  New  York,  in  view  of  Const,  art 
,  §  5,  and  Greater  New  York  Charter,  $  17, 
eing  constitutional  officers  within  Const  art 
0,  §  5,  vacancies  must  be  filled  under  the 
onstitution,  and  not  Greater  New  York  Char- 
»r,  §  IS.— People  ex  rel.  Deitz  v.  Hogan,  108 
:.  E.  459,  214  N.  Y.  216. 
Where  it  was  not  generally  known  there 
as  a  vacancy  in  the  board  of  aldermen  in 
reater  New  York,  and  there  were  no  names  on 
le  ballots  to  fill  such  vacancies,  there  was  no 
ection  for  the  office,  and  relators,  who  re- 
vived a  few  votes,  were  not  entitled  to  man- 
imus  to  compel  the  canvassing  of  them. — Id. 
=^159  (N.Y.Sup.)  Under  New  Rochelle  Char- 
»r,  §  33,  providing  for  mayor's  removal  of  ap- 
c^intive  officers,  held,  that  the  proceeding  there- 
)r  was  judicial,  subject  to  review  by  the  Su- 
reme  Court  by  certiorari.— People  ex  rel.  I^)ev- 
1  V.  Griffing.  152  N.  Y.  S.  113. 
Under  New  Rochelle  Charter,  §  33,  providing 
)r  mayor's  removal  of  appointive  officers,  held^ 
lat  relators  were  denied  right  to  present  their 
ise,  so  that  order  removing  them  would  be 
DnuUed.— Id. 

=>I65  (N.Y.Sup.)  In  an  action  for  salary  as 
municipal  officer,  evidence  held  to  raise  a 
Liestion  of  fact  whether  plaintiff  had  not  aban- 
)ned  his  office,  so  that  any  right  thereafter 
as  not  a  right  to  salary.— Martin  v.  City  of 
ew  York,  152  N.  Y.  S.  8. 

I)    Municipal     Departments    and     Ofllcerii 
Tbcreof. 

=>I9I   (N.Y.Sup.)  Under    Code,  Civ.    Proc.    $ 
L20,  defining  the  cases  in  which  certiorari  may 


issue,  the  Supreme  Court  may  issue  the  writ 
to  review  mayor*s  removal  of  members  of  board 
of  health  of  New  Rochelle,  under  its  charter 
(Laws  1910,  c.  550,  §  33).— People  ex  rel.  Loev- 
in  V.  Griffing,  152  N.  Y.  S.  113. 

(C)  Asrenta  and  Bniployfts. 

^=^2\5  (N.Y.)  Labor  Law,  §  14,  eilcluding 
aliens  from  employment  on  public  works,  though 
enacted  to  promote  the  welfare  of  citizens  over 
aliens,  held  not  unconstitutional. — People  v. 
Crane,  108  N.  E.  427,  214  N.  Y.  154. 

IX.   PUBLIC   IMPBOVEMENTS. 

(B)  Preliminary     Proeeedinvs    and    Ordl« 
nances  or  Resolutions. 

<@=s>290  (N.Y.Sup.)  Laws  1902,  c.  506,  provides 
for  construction  of  sewer  by  petition  of  proper- 
ty owners,  or  by  act  of  sewer  commissioners 
without  petition,  and  repeals  a  village  charter 
provision  requiring  a  petition. — Harris  v. 
Churchill,  152  N.  Y.  S.  73. 
<S=>292  (N.Y.Sup.)  Where  a  will  showed  that  a 
lot  abutting  on  a  street  was  owned  by  testator's 
widow  and  his  two  sons,  his  administi'ator 
could  not  sign  a  petition  for  a  sewer  in  the 
street.— Harris  v.  ChurchiU,  152  N.  Y.  S.  73. 

Where  each  street  of  a  village  is  a  separate 
assessment  district  for  a  sewer,  a  petition  for 
sewer  may  be  considered  in  aid  of  a  subsequent 
petition  for  a  sewer,  on  the  question  of  the 
sufficiency  of  the  number  of  signers.^Id. 

Insufficiency  of  petition  for  sewer  in  a  vil- 
lage street  is  not  fatal^-  where  sewer  commis- 
sioners may  proceed  without  petition.— Id. 
^s»294  (N.Y.Sup.)  Laws  1902,  c.  506,  provid- 
ing for  the  appointment  of  sewer  commissioners 
of  a  village,  renders  Village  Law,  §  264,  as  to 
notice,  inapplicable. — Harris  v.  Churchill,  152 
N.  Y.  S.  73. 

The  Legislature  cannot  dispense  with  all  no- 
tice to  persons  owning  land  on  the  line  of  a 
proposed  sew^er  before  final  action  on  assess- 
ments.— ^Id. 

<C)  Contracts. 

<S=»327  (N.Y.)  Labor  Law,  f  14,  excluding 
aliens  from  employment  on  public  works,  though 
enacted  to  promote  the  welfare  of  citizens  over 
aliens,  held  not  unconstitutional. — People  v. 
Crane.  108  N.  B.  427,  214  N.  Y.  154. 
^=»374  (N.Y.Sup.)  In  an  action  against  a  city 
on  a  contract  for  paving,  providing  that  the  work 
might  be  relet  on  certificate  of  the  borough  en- 
gineer that  such  work  was  beini  unnecessarily 
delayed,  contractor  held  entitled  to  prove  the 
facts,  where  it  appeared  that  the  certificate  of 
the  engineer  to  that  effect  was  based  wholly  on 
reports  of  subordinates.— F.  V.  Smith  Contract- 
ing Co.  V.  City  of  New  York,  152  N.  Y.  S.  658. 

(D)   Damages. 

®=»365  (N.Y.Sup.)  The  right  to  recover  damag- 
es to  abutting  owners  by  change  of  grade  is 
statutory ;  such  damages  not  being  recoverable 
at  common  law.— In  re  Grant  Ave.  in  City  of 
New  York,  152  N.  Y.  S.  13. 

The  rule  prohibiting  recovery  of  damages,  by 
change  in  street  grade,  to  buildings  construct- 
ed with  reference  to  maps  previously  filed,  can- 
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not  be  invoked,  unless  the  map  filed  clearly  and 
unmistakably  indicated  the  grade  of  the  street 
-Id. 

(B)   Asseaiiimeiita  for  BenefltS)  and  Special 
Taxes. 

^=:>408  (N.Y.Sup.)  Laws  1902,  c.  506,  prescribes 
an  exclusive  method  for  the  construction  of 
sewers  at  the  cost  of  the  property  benefited,  and 
for  assessment  of  benefits.— Harris  v.  ChurchUl, 
352  N.  Y.  S.  73. 

<@=>450  (N.Y.Sup.)  Where  each  street  of  a  vil- 
lage is  an  assessment  district,  the  grouping  of 
streets  in  making  an  assessment  for  sewers 
therein  does  not  render  invalid  an  assessment 
otherwise  equitable.— Harris  v.  Churchill,  152 
N.  Y.  S.  73. 

^=;»469  (N.Y.Sup.)  Sewer  commissioners,  pro- 
vided for  by  Laws  1902,  c.  506,  may  adopt  the 
front-foot  rule  in  assessing  property  for  the  con- 
struction of  a  sewer.— Harris  v.  Churchill,  152 
N.  Y.  S.  73. 

<^=:»488, 489  (N.Y.Sup.)  Where  one  raised  no 
objection,  pursuant  to  notice,  under  Johnstown 
City  Charter,  §  130,  of  a  proposed  sewer,  an  as- 
sessment was  not  void  because  the  notice  was 
served  before  the  district  of  assessment  was  es- 
tablished.—People  ex  rel.  Empie  v.  Smith,  152 
N.  Y.  S.  295;  People  ex  rel.  Miller  v.  Same, 
Id.  299;  People  ex  rel.  Kennedy  v.  Same;  Id. 
300. 

^=9493  (N.Y.Sup.)  Under  Johnstown  City 
Charter,  §§  133,  134,  one  failing  to  object  to  an 
assessment  held  not  thereby  precluded  from  ap- 
pealing to  the  common  council.— People  ex  rel. 
Kmpie  v.  Smith,  162  N.  Y.  S.  295;  People  ex 
rel.  Miller  v.  Same,  Id.  299;  People  ex  rel. 
Kennedy  v.  Same,  Id.  300. 
<®=>497.  (N.Y.Sup.)  Johnstown  City  Charter,  | 
134,  does  not  bar  the  common-law  right  of  one 
to  a  judicial  review  of  the  action  of  the  com- 
mon council  afiirming  an  assessment. — People  ex 
rel.  Empie  v.  Smith,  152  N.  Y.  S.  295;  People 
ex  rel.  Miller  v.  Same,  Id.  299;  People  ex  rel. 
Kennedy  v.  Same,  Id.  300. 
^=^502  (N.Y.Sup.)  On  certiorari  to  review  an 
assessment  for  the  construction  of  a  sewer,  evi- 
dence held  to  show  an  excessive  assessment, 
authorizing  the  court,  under  Code  Civ.  Proc. 
§  2141,  to  reduce  it  and  make  it  equitable  in 
proportion  to  benefits.— People  ex  rel.  Empie  v. 
Smith,  152  N.  Y.  S.  295 ;  People  ex  rel.  Miller 
v.  Same,  Id.  299;  People  ex  rel.  Kennedy  v. 
Same.  Id.  300. 

«©=>5I3  (N.Y.Sup.)  Under  Laws  1902,  c.  506, 
providing  for  the  appointment  of  sewer  commis- 
sioners of  a  village,  an  action  to  restrain  the 
collection  of  a  sewer  tax  may  not  be  brought 
against  the  village.— Harris  v.  Churchill,  152  N. 
Y.  S.  73. 

Z.  POLICE  POWER  AUB  REGinLA- 
TIONS. 

(B)   Violations  and  BnforcenRent  of  Recn* 
lations. 

^s>633  (N.Y.Sup.)  Power  of  municipality  to 
fine  and  imprison  held  not  inferred  from  general 
grants  of  power,  and  not  to  exist  unless  clearly 
given;  and  Laws  1913,  c.  247,  amending  (gen- 
eral City  Law,  S  20,  subd.  22,  could  not  sur- 
render general  power  to  legislate  against  crim- 


inal offen8e.~People  ex  rd.  Kieley  ▼.  Lent,  152 

N.  Y.  S.  18. 

XI.   USE  AND  BEGUI.ATIOH  OF  PUB- 
LIC  PLACES,  PBOPEBTT. 
AND   WOBKS. 

(A)   Streets   and  Otlaer   Pnblle  y^myau 

«=>703  (N.Y.Co.Ct)  Under  Highway  Law,  5| 
287,  288,  and  section  290,  subds.  2,  9,  a  Tillage 
ordinance  regulating  the  speed  of  motor  vehicles, 
and  imposing  a  fine  of  $50  for  a  violation,  is  in- 
valid.—People  V.  Chapman,  152  N.  Y.  S.   204. 

<S=»706  (N.Y.Sup.)  That  a  team  on  a  public 
street  ran  away  is  some  evidence  of  ne^li^em-e 
of  the  owner  to  one  voluntarily  stopping  tbe 
team  to  prevent  it  running  into  children  playiui; 
in  the  street.— Furlong  v.  Winne  &  McKain  Co., 
152  N.  Y.  S.  245. 

In  an  action  for  injuries  to  one  stopping  a 
runaway  team  in  a  public  street,  evidence  of  the 
owner's  negligence  held  for  the  jury.— Id. 

^=9706  (N.Y.Sup.)  In  an  action  for  death  of 
plaintiff's  intestate,  killed  by  defendant's  au- 
tomobile, evidence  held  not  sufficient  to  suppurt 
verdict  for  plaintiff— Wall  v.  Merkert,  152  N. 
Y.  S.  293. 

€=9706  (N.Y.Sup.)  "Under  complaint  in  an  ac- 
tion for  injuries  to  a  pedestrian,  alleging  neg- 
ligent driving  generally,  ordinances  regrulating 
use  of  streets  and  speed  of  vehicles,  though  not 
pleaded,  and  evidence  of  breach  thereof  by  de- 
fondant,  were  admissible.- Meyers  v.  Barrett, 
152  N.  Y.  S.  921. 

(C)  Public    Bnlldlnarii,    Parks,    and     Otker 
Public  Places  and  Propertx* 

^ss>722  (N.Y.)  Renewals  under  a  prior  valid 
lease  by  New  York  City  for  21  years,  with 
covenant  for  renewals  in  perpetuity,  h-eld  out 
affected  by  ordinances  and  laws  limiting  the 
period  for  which  the  city  may  lease  propertv. 
—Burns  v.  City  of  New  York,  108  N.  EL  77, 
213  N.  Y.  51(3. 

XII.   TOBTSk 

(A)   Bxcrdse    of    Gcrernmental    and     Cor-> 
porate  Powers  In   General. 

«=»733  (N.Y.)  To  render  a  city  liable  for 
death  of  one  killed  by  collapse  of  wall  of  a 
building  under  construction,  the  city's  partici- 
pation in  the  creation  of  the  condition  mui^t 
have  been  with  consciousness,  or  else  its  aits 
must  have  been  so  reckless  as  to  conclasiveij 
show  intention. — Herman  v.  C^ty  of  Buffalo, 
108  N.  E.  451,  214  N.  Y.  316. 

^s=>734  (N.Y.Sup.)  A  municipal  corporation  is 
not  liable  for  negligent  acts  committed  in  the 
exercise  of  its  governmental  functions,  such  a9 
the  maintenance  of  a  courthouse. — Schlerel  v. 
City  of  New  York,  152  N.  Y.  S.  975. 
^=»736  (N.Y.)  A  municipal  corporation  la  not 
immune,  as  a  governmental  agent,  from  liabil- 
ity for  a  nuisance  if  it  created  or  participated 
in  its  creation.— Herman  v.  City  of  Buffalo,  l(.ib 
N.  E.  451.  214  N.  Y.  316. 

An  engine  house  in  course  of  construction 
must  have  been  inherently  dangerous  to  render 
a   municipal   corporation  liable,  as  for  a   nui- 
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sance,  for  a  death  caused  by  collapse  of  a 
wall.-Id. 

While  a  mnnicipal  corporation  is  answerable 
for  the  acts  of  its  servants  in  maintaining  an 
unsafe  building  in  course  of  construction,  it  is 
Dot  liable  for  the  acts  of  independent  contrac- 
tors or  subcontractors  or  their  servants  in  creat- 
ing such  nuisance. — Id. 

(B)  Acts  or  Omlaslons  of  Ottcera  or 
Aveats* 

<&=>747  (K.Y.SSup.)  Where  a  police  officer,  In 
making  an  arrest,  uses  unnecessary  force 
amounting  to  an  a.ssauJt,  the  victim  of  the 
assault  has  no  remedy  against  the  city.— Moil- 
now  V.  Rafter,  152  N.  Y.  S.  110. 

(C)   D«feotii  or  Obatractlonii  in  Streets  and 
Other   Pvbllc  "nTays. 

^=s>77l  (N.Y.)  Snow  and  ice  on  a  sidewalk, 
roughened  where  travelers  had  packed  down  the 
snow,  held  prima  facie  a  dangerous  and  unusual 
condition  of  the  street— Williams  v.  City  of 
New  York,  108  N.  E.  448.  214  N.  Y.  259. 

In  snow  and  ice  cases,  the  law  will  not  predi- 
cate liability  upon  the  existence  of  a  slight  in- 
equality in   the  sidewalk. — Id. 

To  render  a  municipality  liable  for  injuries 
from  slipping  on  a  snowy  and  icy  sidewalk,  the 
interference  with  travel  must  be  different  in 
character  from  conditions  ordinarily  and  gener- 
ally brought  about  by  the  winter  weather  preva- 
lent in  the  locality.— -Id. 

The  duty  of  a  municipality  to  keep  its  side- 
walks free  from  snow  and  ice  does  not,  in  the 
absence  of  any  express  statutory  provision,  ap- 
ply to  the  same  extent  to  a  roadway,  a  cross- 
walk or  crossing  on  a  public  street.— Id. 
i&=»792  (N.Y.)  Facts  held  to  show  the  lapse  of 
ButBcient  time  to  charge  a  city  with  construc- 
tive notice  of  condition  of  a  'snowy  and  icy 
sidewalk.— Williams  v:  City  of  New  York,  108 
N.  E.  448,  214  N.Y.  259. 
®=»8I7  (N.Y.)  In  an  action  against  a  city  for 
Lzijury  from  slipping  on  a  snowy  and  icy  side- 
w^aik,  where  it  appeared  that  other  sidewalks 
in  the  vicinity  had  been  cleared,  the  burden 
>vas  on  city  to  ^rove  that  it  was  impossible  to 
!3lean  sidewalk  m  question.— Williams  v.  City 
>f  New  York,  108  N.  E.  448,  214  N.  Y.  259. 
e=>82l  (N.Y.)  In  an  action  for  injury  from 
slipping  on  a  snowy  and  icy  sidewalk,  held  that 
:he  city's  negligence  and  plaintiff's  contributory 
negligence  were  for  jury.— Williams  v.  City  of 
New  York,  108  N.  B.  448,  214  N.  Y.  259. 

ili2)    Condition  or   Use  of  Public  BnllcilnsT* 
and  Other  Property. 

g=:9B57  (N.Y.)  In  an  action  against  a  city  for 
leath,  by  a  collapsing  wall,  of  a  subcontractor 
working  on  a  building  under  construction,  cvi- 
ience  held  to  justify  a  finding  that  the  struc- 
:ure  was  inherently  dangerous,  and  that  the 
lefendant  had  participated  in  rendering  it  so.— 
German  v.  City  of  Buffalo,  108  N.  E.  451,  214 
S\    Y.    316. 

Evidence  held  insufficient  to  show  conscious- 
less  or  intention  on  the  part  of  the  city  that 
ts  acts  would  cause  the  deflection  of  the  wall 
ind   its  subsequent  fall.— Id. 


^=s>857  (N.Y.Sup.)  In  an  action  against  de- 
fendant city  for  injuries  received  by  plaintiff 
by  the  breaking  of  a  glass  panel  while  attempt- 
ing to  open  a  courtroom  door,  evidence  held  to 
show  contributory  negligence.— Schlegel  v.  City 
of  New  York,  152  N.  Y.  S.  975. 

XIII.   FI8CAI.  BIANAOEBfEMT.  PUB- 

UC   DEBT,  SECUBITIBS,  AND 

TAXATION. 

(A)   Power  to  Incur  Indebtedness  and  E2x- 
pendltnres. 

«=»87l  (N.Y.)  Labor  Law,  §  14,  providing  that 
in  the  construction  of  public  works  only  United 
States  citizens  shall  be  employed,  held  not  in 
conflict  with  Const,  art.  8,  §§  iK  10,  forbidding 
a  municipality  fo  give  credit  or  property  to 
aid  an  individual.— People  v.  Crane,  IQS  N.  B. 
427,  214  N.  Y.  154. 

^=s>87l  (N.Y.Sup.)  A  direction  by  a  city  coun- 
cil for  the  payment  of  a  judgment  against  a  po- 
lice officer,  being  a  "gift  to  an  individual,"*with- 
in  Const,  art.  8,  §  10,  was  invalid,  notwith- 
standing Home  Rule  Act,  §  20,  par,  5.— MoUnow 
V.  Rafter,  152  N.  Y.  S.  110. 

(D)  Taxes  and  Other  Re'venne,  and  Appll-^ 
eatlon  Thereof. 

<©=>957  (N.Y.Sup.)  Laws  1909,  c.  201,  repeal- 
ing Laws  1853,  c.  462,  which  exempted  railroad 
property  from  assessment  on  any  amount  in  ex- 
cess of  its  capital  stock,  pursuant  to  an  agree- 
ment between  a  city  and  the  company,  held  not 
invalid. — People  ex  rel.  New  York  Cent.  &  H. 
R.  R.  Co.  V.  Mealy,  152  N.  Y.  S.  435. 

<£=>972  (N.Y.)  A  block  map  of  taxes  and  as- 
sessments under  Greater  New  York  Charter, 
S  891,  was  adequate,  where  from  it  one  would 
know  the  ward,  section,  and  block  in  which 
a  lot  was,  and  its  number. — Lancaster  Sea 
Beach  Improvement  Co.  v.  City  of  New  York, 
108  N.  E.  90.  214  N.  Y.  1. 

The  annual  record  of  assessed  valuation  of 
property  is  sufficient  when  the  descriptive 
facts  prescribed  by  Greater  New  York  Char- 
ter, §  892,  are  accurately  given.— -Id. 

The  description  of  the  property  in  the  assess- 
ment roll,  being  substantially  that  given  in  the 
annual  record,  satisfies  Greater  New  York 
Charter,  §  907.— Id. 

Greater  New  York  Charter,  §  910,  as  to- 
column  of  assessment  roll  in  which  the  tax  to 
be  paid  shall  be  set  down,  held  directory  mere- 

MUNICIPAL  COURTS. 

See  Coarts,  «s>187-190. 

MUTUAL  BENEFIT  INSURANCE 

See  Insurance,  ^s»712-815. 

NAMES. 

See  Physicians  and  Surgeons,  ^=s>Q, 

NATIONAL  BANKS. 

See  Banks  and  Banking,  ^=>235. 
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NAVIGABLE  WATERS. 

See  Canals;   Commercei  ^=^18. 

II.   LANDS   UKDEB  WATER. 

<©=>36  (N.Y.Sup.)  The  patent  of  1685  to  the 
town  of  Hempstead,  which  describes  one  bound- 
ary as  running  around  the  points  of  the  necks 
along  the  Sound,  conveyed  the  land  under  the 
water  of  Manhasset  Bay.— Grace  v.  Town  of 
North  Hempstead,  152  N.  Y.  S.  122. 

The  New  Netherland  patent  of  1644  to  the 
town  of  Hempstead,  conveying  the  land,  with 
all  the  havens,  harbors,  rivers,  and  other  appur- 
tenances, conveyed  the  land  under  the  water 
of  Manhasset  Bay.— Id. 

Since  the  law  permitted  the  grant,  and  the 
right  was  a  valuable  one,  it  will  not  be  presumed 
that  the  recorded  patent  from  New  Netherland 
to  Hempstead  in  1644  was  a  translation,  and 
that  the  grant  of  the  harbor  was  erroneously 
inserted.— Id. 

^=>36  (N.T.Sup.)  Land  under  water  in  the 
Hudson  river,  which  was  originally  outside 
high-water  mark,  upon  the  separation  of  the 
colonies  from  Great  Britain,  became  vested  in 
the  state  of  New  York.— Appleby  v.  City  of 
New  York,  152  N.  Y.  S.  357. 
«=»37  (N.Y.Sup.)  Under  Laws  1826,  c.  58, 
Laws.  1837,  c.  182,  Laws  1855,  c.  121.  Laws 
1857,  c.  763,  and  Laws  1871,  c.  674,  city^s  gran- 
tee of  land  under  water  to  be  filled  held  barred 
from  using  land  beyond  established  bulkhead 
lines.— Appleby  v.  City  of  New  York,  152  N.  Y. 
S,  367. 

NEGLIGENCE. 

See  Appeal,  ^=»216;  Banks  and  Banking,  ^=» 
175:  Carriers,  <g=»177,  281-346;  Contracts, 
<g=>328;  Death.  <&=»75;  Discovery,  <3=»41 ; 
Judgment,  ^=^735;  Landlord  and  Tenant, 
^=»170;  Master  and  Servant,  €=>87i/jj-330; 
Municipal  Corporations,  ^=>706,  734,  821, 
857;  Pleading,  <g=»127;  Railroads.  «=>  465 ; 
Shipping,  ^=>84;  Street  Railroads,  ^=»87- 
117;  Waters  and  Water  Courses,  €=»119; 
Weapons,  ^=»18. 

I.   AOTS  OR  011I8SI0N8  CON8TITUT« 
ING  NEGUGENOE. 

(A)   Personal   Coadnct  In  General. 

«&=>l  (N.Y.)  ''Negligence"  is  a  failure  to  use 
the  degree  of  care  required  in  the  particular 
circumstances — a  violation  of  a  relative  duty. — 
Herman  v.  City  of  Buffalo,  108  N.  E.  451,  214 
N.  Y.  316. 

(C)   Condition  and  Uve  of  Land,  Baildlnaraf 
and   Other   Stractnrea. 

^s>32  (N.Y.)  The  creator  of  a  nuisance  upon 
his  own  land  is  liable  to  persons  lawfully  upon 
it  whom  the  nuisance  injures. — Herman  v.  City 
of  Buffalo,  108  N.  E.  451,  214  N.  Y.  316. 
^=s>54  (N.Y.)  An  owner  of  land  may  be  liable, 
as  for  nuisance,  by  ratifying  or  adopting  the 
negligent  or  wrongful  acts  of  an  independent 
contractor  in  erecting  a  building  in  an  unsafe 
manner.— Herman  v.  City  of  Buffalo,  108  N. 
B.  451,  214  N.  Y.  316. 

The  fact  that  an  owner  through  an  agent 
generally  supervised  the  construction  of  a  build- 


ing does  not  affect  the  rule  that  he  is  not  liable, 
as  for  nuisance,  for  the  acts  of  an  independent 
contractor  in  maintaining  the  building  in  an  un- 
safe condition.— Id. 

n.   PROXIMATE    CAUSE  OF   HTJUBT. 

$=:»59  (N.Y.)  The  result  was  not  such  as,  under 
the  circumstances,  might  be  reasonably  expected, 
necessary  to  make  defendant  liable,  where  chil- 
dren, finding  a  bottle  of  alcohol  left  beside  a 
highway,  were  burned  by  pouring  out  and  light- 
ing some  of  it.— Hall  v.  New  York  Telephone 
Co.,  108  N.  E.  182,  214  N.  Y.  49. 

IV.  ACTIONS. 
(C)  Trial,  Judgment,  and  Rovte^r. 

^s>l36  (N.Y.Sup.)  The  contributory  negligence 
of  the  mother,  in  letting  a  small  boy,  killed  by 
a  train  on  a  siding  on  the  street,  go  out  with 
a  little  girl,  held  a  question  for  the  jury.— 
Keiley  v.  New  York  Cent  &  H.  R.  R.  Co., 
152  N.  Y.  S.  1087. 

«=»I36  (N.Y.CJo.CJt)  Where  there  ia  a  fair 
chance  for  difference  of  opinion  among  intelli- 
gent men  on  the  question  of  negligence,  the 
issue  is  for  the  jury.— Sheldon  t.  Otsego  &  H. 
R.  Co.,  152  N.  Y.  S.  702. 

NEGOTIABLE  INSTRUMENTS. 

See  Bills  and  Notes. 

NEW  TRIAL 

See  Appeal,  «»120,  1161,  1177,  1178 ;    Crimi 
nal  Law,  «=»90&-956. 

n.  oBOVifDa. 

<B)  Mlaoonditet     of    Part  leu,    Ck>«nael«    or 
IVltnesses. 

^=s»29  (N.Y.Sup.)  Misconduct  of  counsel  h€l4 
to  have  rendered  a  trial  of  the  issues  impossible, 
and  to  require  the  grant  of  a  new  trial. — Chard 
V.  Ryan-Parker  Const  Co.,  152  N.  Y.  S.  74^ 

(F)   Verdict  or  Fladlairs  Contrarr  to  £aw 
or   Bvidence. 

^=:»68  (N.Y.Sup.)  Indiscriminate  use  by  wit- 
nesses of  the  terms  M.  "News"  Co.,  the  aefeno- 
ant,  and  M.  "Newspaper"  Co.,  held  no  reason 
for  setting  aside  a  verdict  against  defendant. 
where  the  terms  were  fully  and  clearly  express- 
ed in  the  charge.— Pasinsky  y.  Metropolitan 
News  Co.,  152  N.  Y.  S.  232. 
^=»70  (N.Y.Sup.)  In  action  for  rent,  where 
the  charge  on  the  question  of  fact  was  clear,  ace 
not  excepted  to,  and  where  evidence  sostainei^ 
the  verdict  for  plaintiff,  order  setting  verdivr 
aside  held  erroneous.— Pasinsky  v.  Metropolitan 
News  Co..  162  N.  Y.  S.  232. 
<e=>7l  (N.Y.Sup.)  Setting  aside  of  a  verdict  on 
conflicting  evidence,  when  sustained  by  evidence, 
rendered  under  proper  instructions,  is  an  im- 
proper exercise  of  discretion.— Brush  v.  Con- 
stable, 152  N.  Y.  S.  20. 

(G>  Sitrprlse,    Accident,    Imadvortemcck    or 
Mistake. 

<Ss»9l  (N.Y.Sup.)  Defendant  is  not  entitled  t- 
a  new  trial  to  enable  him  to  introduce  evidemv 
which  he  had  at  the  first  trial,  but  elected  not 
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to  introduce,  relyiiur  upon  another  theory  of  the 
cafie.— Roedigep  vTKraft,  152  N.  Y.  S.  327. 

NEXT  OF  KIN. 

See  WUla,  «=»50e. 

NOTES. 

See  Bills  and  Notes. 

NOTICE. 

See  Appeal,  ^=»420;  Assipiments,  ^=»57; 
Bills  and  Notes,  <^=»245:  Courts.  «=»189; 
Judicial  Sales,  ^=>50;  Landlord  and  Ten- 
ant, ^=s>116j  Master  and  Servant,  <es»234, 
252;  Municipal  Corporations,  ^=»2^,  488, 
489,  792;  Pleading,  «=»238;  Principal  and 
Agent,  ^=5>178;    Vendor  and  Purchaser,  «=» 

NUISANCE. 

See  Landlord  and  Tenant,  «=»170 ;  Municipal 
Corporations,  ^=»736;  Negligence,  ^=>32, 
54 ;   Street  Railroads,  <S=s>44. 

X.     PRnrATE  HUISANOES. 

(A)   Nature  of  InJU'T*  am«l  Ltlabilltr  Tlaere- 
for. 

^=>l  (N.Y.)  "Nuisance"  is  a  violation  of  an 
absolute  duty.— Herman  v.  City  of  Buffalo,  108 
N.  E.  451,  214  N.  Y.  316. 

OBJECTIONS. 

See  Arbitration  and  Award,  «=>28,  71 ;   Trial, 

OBLIGATION  OF  CONTRACTS. 

See  Constitutional  Law,  ^=»138. 

OBSTRUCTIONS. 

See  Municipal  Corporations,  ^=>771-821. 

OFFICERS. 

See  Coroorations,  $=5>308-319;  Counties,  «=» 
73,  153;  Mandamus,  ^==>75;  Municipal  Cor- 
porations, ^=>  123-215;  Quo  Warranto,  ^=> 
CkS  ;  Railroads,  ^=»17  ;  Receivers ;  Registers 
of  Deeds;  Sheriffs  and  Constables;  States, 
<@=:»52;   Taxation,  <Ss=>310. 

I«  APPOINTMENT,  QUAUFICATIOK, 

AND   TENURE. 
(G)   Real  vn  at  ion.  Suspension,  or  Rentcral. 

ie=>66  (N.Y.Sup.)  Under  Civil  Service  Law,  § 
26,  and  Penal  Law,  |  774,  public  official,  receiv- 
iDg  political  subscriptions,  held  properly  re- 
moved, although  he  did  not  solicit  them.— People 
ex  rel.  Johnson  v.  Connolly,  152  N.  Y.  S.  495. 

OPENING. 

See  Eminent  Domain,  ^=:»231 ;  Judgment,  ^s» 
169. 

OPINION  EVIDENCE. 

See  Criminal  Law,  «=»478;   EJvidence,  ^=»553. 


OPTIONS. 

See    Executors    and    Administrators,    ^=»135; 
Trusts,  ^=»249. 

ORDINANCES. 

See  Municipal  Corporations,  ^=»110. 

PARCEL  ROOMS. 

See  Railroads,  ^=>9. 


PARENT  AND  CHILD. 

Ward;     Infants; 


See    Guardian    and 
srence,  ^=»136. 


Negli- 


•e=>l7  (N.Y.Sup.)  Under  Penal  Law,  §  480,  de- 
claring a  parent  or  other  person  charged  with 
the  care  of  a  child  under  16,  who  abandons  it, 
guilty  of  a  felony,  father  of  illegitimate  aflSliat- 
ed  child,  who  had  Jiever  had  its  custody  or  con- 
trol, held  not  a  "parent,"  and  not  liable  to  con- 
viction.—People  V.  Fitzgerald,  152  N.  Y.  S.  641. 

PARKS. 

See  Eminent  Domain,  ^s=>47. 

PAROL  EVIDENCE. 

See  Evidence.  «=>38»-461. 

PARTIES. 

See  Appeal,  ^s»8S7 :  Bills  and  Notes,  ^=»480; 
Contracts,  ^==>186;  Mortgages,  ^s»434; 
Records,  ^=s>9;  Submission  of  Controversy, 
<e=»16;  Trusts,  «=»249,  366;  WiUs,  «=» 
700. 

I.   PLAIlfTIFFS. 
(B)  Joinder. 

<e=»l4  (N.Y.Sup.)  Under  Code  Civ.  Proc.  |  446, 
prescribing  persons  who  may  be  joined  as  par- 
ties plaintiff,  held^  that  no  improper  joinder  of 
parties  plaintiff  arose  out  of  fact  that  plaintiff 
in  action  for  an  accounting  to  ascertain  its 
charges  bill ty  to  an  estate  sued  in  its  individual 
capacity  and  as  administrator.— Metropolitan 
Trust  Co.  of  City  of  New  York  v.  Stallo,  152 
N.  Y.  S.  173. 

III.   NEW  PARTIES  AHD  CHANGE  OF 
PARTIES. 

^=965  (N.Y.Sup.)  The  court  may  permit  plain- 
tiff, suing  three  persons  on  the  theory  that  they 
were  partners,  to  eliminate  one  of  them  on  dis- 
covering that  he  was  not  a  partner. — Tatum  v. 
Farson,  152  N.  Y.  S.  817. 

V.   DEFECTS,  OBJECTIONS,  AND 
AMENDMENT. 

^=s»75  (N.Y.)  An  objection  that  a  complaint 
is  not  in  the  name  of  a  person  or  corpora- 
tion, which  must  depend  on  proof,  cannot  be 
raised  by  demurrer. — Sultan  of  Turkey  v. 
Tiryakian,  108  N.  E.  72,  213  N.  Y.  429. 
<S=»75  (N.Y.Sup.)  Under  Code  Civ.  Proc.  |  409, 
a  defect  of  parties  plaintiff  appearing  on  face 
of  complaint  in  a  joint  action,  not  taken  advan- 
tage of  by  demurrer  or  answer  as  expressly  per- 
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mitted  by  section  488,  subd.  6.  and  section  409, 
was  waived.— Benyak  v.  Lehign  Coal  &  Naviga- 
tion Co.,  162  N.  Y.  a  329. 

PARTITION. 

See  Jury,  «=»28. 

n.   AOTIOM8  FOR  FABTITIOM. 

(B)  Proceedlnva    and   Relief. 

^=»70  (N.Y.Sup.)  The  issue  of  fact  on  the 
pleadings  as  to  validity  of  deeds  of  the  ancestor 
of  certain  parties,  he'd  a  proper  one  in  parti- 
tion.—Barker  V.  Barker,  152  N.  Y.  S.  356. 
«=>78  (N.Y.)  Partition  of  farm  on  which 
daughter  of  testator  was  given  the  right  of  oc- 
cupancy held  not  to  be  decreed,  except  subject 
to  such  daughter's  right— Chew  v.  Sheldon,  108 
N.  E.  552,  214  N.  Y.  344. 

PARTNERSHIP. 

See  Discovery,  ^=>37:  Executors  and  Admin- 
istrators, ^^324,  340;  Master  and  Servant, 
«=»43;    Parties,  <S=»65. 

IV.   BIGHTS  AND   UABILITIES   A8 
TO  THIBD  PEBSON8. 

<C)  Application    of    Assets    to    l.labllltles. 

^=»I87  (N.Y.)  The  personal  assets  of  a  part- 
ner cannot  be  taken  to  satisfy  firm  debts  unless 
firm  assets  are  first  exhausted  or  the  estate  of 
the  other  partner  is  shown  to  be  insolvent — In 
re  Roberts,  108  N.  E.  562,  214  N.  Y.  369. 

Possibility  that  conveyance  of  business  by 
surviving  partner  to  satisfy  pre-existing. liabil- 
ity of  firm  might  be  set  aside  by  creditor  of  firm 
did  not  show  that  partnership  was  possessed  of 
assets  so  as  to  render  improper,  as  in  contraven- 
tion of  the  general  rule  regarding  marshaling, 
the  subjection  of  realty  of  the  deceased  partner 
to  the  paytaent  of  firm  debts. — Id. 

(D)   Actions  br  or  Aflralnst  Firms  or  P«rt- 
ners. 

^=>219  (N.Y.Sup.)  Under  the  direct  provisions 
of  Code  Civ.  Proc.  §  1932,  judgment  should  be 
entered  against  all  the  defendants,  where  the 
complaint  averred  a  joint  liability  and  that  de- 
fendants were  copartners,  though  only  one  of 
them  was  served.— Brandagee  v.  Cleary,  162  N. 
Y.  S.  628. 

That  one  partner  had  agreed  to  assume  the 
firm  liabilities,  will  not  warrant  the  entry  of  a 
several  judgment  against  him,  where  the  com- 
plaint averred  the  partnership  and  that  the 
claim  was  a  firm  obligation.— Id. 

PARTY  WALLS. 

See  Ejectment,  ^=»114. 

^=>5  (N.Y.Sup.)  Where  a  deed  conveyed  to  the 
center  of  a  wall  of  a  building  of  the  grantor, 
and  the  narties  treated  the  wall  as  a  party  wall, 
the  easement  of  joint  use  did  not  survive  the 
destruction  of  the  wall.— Connelly  t.  Fish,  152 
N.  Y.  S.  371. 

PASSENGERS. 

See  Carriers,  ^=s>252-^46. 


PATENTS. 


See  Navigable  Waters,  ^s»36;  Specific  Per- 
formance, ^=»108. 

PAUPERS. 

m.   SETTLEBflEXT  AMD   REMOVAI^ 

€=5>2I  (N.Y.Sup.)  Under  Poor  Law,  K  40,  62. 
where  the  child  was  bom  in  Kings  county.  auJ 
the  mother  had  not  lived  in  New  Jersey  for 
more  than  six  months  when  bastardy  proceed- 
ings were  begun,  her  settlement  was  in  KiDf:« 
county,  to  give  the  CJourt  of  Special  Sessions  of 
the  City  of  New  York  jurisdiction  to  make  an 
order  of  filiation.— Commissioner  of  Pu'U*: 
Charities  of  City  of  New  York  v.  Vaasie,  152  N. 
Y.  S.  496. 

PAYMENT. 

See  Costs,  ^=»277;  Executors  and  Adminis- 
trators, ^=9283;  Sales,  «=>481;  Stipira- 
tions,  ^=:96 ;  Subrogation ;  Telegraphs  soil 
Telephones,  ^=»45;    Usury,  ^3>5d,  5*. 

Z.   REQUISITES  AHD  SUFFIGIEKCT. 

^S9i9  (N.Y.Sup.)  Acceptance  by  materialman 
of  a  subcontractor's  order  on  the  principal  con- 
tractor,  which  the  subcontractor  knew  wou.<i 
not  be  paid,  held  not  to  extinguish  the  materl:!!- 
man's  claim,  under  Negotiable  InatmmeLt< 
Law,  §  210.— American  Luxfer  Prism  Co.  t. 
Bartolicius  Star  Iron  Works,  152  N.  Y.  & 
1014. 

IV.   PI^EADINO,  EVIDElfCE,  TRIAL, 
AND   REVIEW. 

^as»67  (N.Y.Sup.)  Even  where  there  ia  an  ex- 
press agreement  between  parties  that  an  order 
on  a  third  person  shall  extinguish  the  drawt*r'« 
liability,  the  burden  to  prove  payment  in  a  5i.ii 
by  the  payee  on  the  original  mdebtedness  iii  •  a 
defendant— American  Luxfer  Prism  Co.  v.  Bir- 
tolicius  Star  Iron  Works,  152  N.  Y.  S.  1014. 

The  presumption  ia  that  an  order  on  a  third 
person  for  the  payment  of  money,  taken  bj  i 
creditor  of  the  drawer,  was  accepted  as  seen- 
rity,  and  not  in  extinguishment  of  the  indebted- 
ness.— Id. 

<S=>73  (N.Y.Sup.)  Evidence  KM  insafficient  to 
show  that  a  subcontractor's  order  on  the  princi- 
pal contractor  was  taken  b>  a  materialman  is 
payment  of  his  claim  and  not  as  secariir.— 
American  Luxfer  Prism  Co.  t.  Bartolicius  i>tar 
Iron  Works,  152  N.  Y.  S.  1014. 

V.  RECOVERY   OF   PATMEHTS. 

^=982  (N.Y.Sup.)  Plaintiff   held    not    to    hare 
voluntarilv   paid   compound   interest,    so  as  * 
be  precluded  from  recovering  the  illegal  ezsc- 
tions.— Spain  ▼.  Talcott,  152  N.  Y.  S.  611. 

PENALTIES. 

See  Intoxicating  Liquors,  ^s>88;  Telegraphs 
and  Telephones,  ^=»45.  j 

PERFORMANCE. 

See  Contracts,  ^s»276-^2a 
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PERPETUITIES. 

^=>6  (N.T.Sup.)  A  direction  of  a  will  held  not 
to  render  the  trust  thereby  created  void,  as 
unduly  suspendina;  the  power  of  alienation. — 
Farley  v.  Secor,  152  N.  Y.  S.  787. 

The  absolute  power  of  alienation  is  suspended, 
where  there  are  no  persons  in  being  by  whom 
an  absolute  fee  in  possession  can  be  conveyed. 
-Id. 

PERSONAL  INJURIES. 

See  Carriers.  «=>281-546;  Master  and  Serv- 
ant, C=»87%-330. 

PETITION, 

See  Municipal  Corporations,  ^=^292. 

PHYSICIANS  AND  SURGEONS. 

^=s>6  (N.Y.Sup.)  Under  Public  Health  Law,  § 
160,  subd.  7,  and  section  174,  making  it  a  mis- 
demeanor to  practice  medicine  under  other  than 
his  own  name  defendant,  holding  himself  out 
under  his  trade-name  as  able  to  diacnose  and 
treat  diseases,  and  as  undertaking  to  do  so,  held 

11  ty.— People  ex  reL  Lederman  v.  Warden  of 

ty  Prison,  152  N.  T.  S.  977. 

PLEADING. 

See  Action,  ^=s>27;  Appeal,  ^s»193;  Assign- 
ments, ^=924,  131 ;  Assignments  for  Benefit 
of  Creditors,  <g=»306;  Contracts,  «=»332; 
Corporations.  ^=»90 ;  Creditors*  Suit,  ^=»39 ; 
Death,  ^=s>5l ;  Indictment  and  Information  ; 
Insurance,  ^==>815;  Judgment,  ^=»17,  106. 
248;  Landlord  and  Tenant,  <S5»233 ;  Libel 
and  Slander,  «&=»80-99 ;  Licenses.  «=>39; 
Limitation  of  Actions,  €s»124;  Malicious 
Prosecution,  $=»49;  Master  and  Servant, 
^=>259 ;  Mortgages,  ^=s>452 ;  Municipal  Cor- 
porations, ^=>706:  Parties,  ^=>75:  Part- 
nership, ^=»219;  Process,  ^=»168;  Quieting 
Title,  ^=»34;  Replevin,  ^s=>59;  Sales,  ^=> 
435,  436;  Statutes,  «=»281;  Trial,  «=»3; 
Trusts,  «=»371. 

X.   FORM  AMD  AIXEGATIONS  IN 
GENERAL. 

^=s»8  (N.Y.Sup.)  In  a  suit  on  a  note,  a  separate 
answer  held  to  consist  of  conclusions  of  law, 
and  not  to  raise  any  issue  whether  plaintiff  was 
a  bona  fide  holder  and  the  real  party  in  interest. 
— Ferber  v.  Third  Street  Realty  Co.,  152  N.  Y. 
S.  352. 

m.   PLEA  OR  ANSWER,  CROS8-OOM. 
PLAINT,  AND  AFFIDAVIT 
OF  DEFENSE. 

(A)  Defenaea  In  peneral. 
^=3»93  (N.Y.Sup.)  In  replevin,  claims  by  plain- 
tiff that  he  owned  the  property,  or  that  he  had 
a  lien  for  its  keep,  held  not  inconsistent,  in 
view  of  the  evidence.— Dean  v.  Butler,  152  N. 
Y.  S.  34. 

^=994  (N.Y.Sup.)  Each  separate  defense  must 
be  complete  in  itself.— Ferber  v.  Third  Street 
Realty  Co..  152  N.  Y.  S.  352. 


(B)  DUatovy  Pleaa  and  Kattev  In  Abate- 

meiit. 

^=:»I07  (N.Y.Sup.)  A  general  averment  to  the 
effect  that  causes  of  action  have  been  improper- 
ly joined  is  insufficient— Black  v.  Strang,  152 
N.  Y.  S.  515. 

(C)  Traverse*  or  Denial*  and  Admlsntons. 

^^127  (N.Y.Suij.)  Allegation  in  an  answer  in 
an  employe's  action  that  the  accident  was  caus- 
ed by  the  employe's  negligence  or  by  negligence 
of  a  fellow  servant  held  an  admission  of  the 
employment— Dobler  v.  Conron  Bros.  Co.,  152 
N.  Y.  S.  266. 

<D)   Matter   In   Avoidance. 

^==»I36  (N.Y.Sup.^  A  general  denial  is  the 
proper  way  to  put  in  issue  all  that  plaintiff  has 
necessarily  pleaded  and  must  prove,  and  de- 
fendant should  never  plead  as  a  "defense"  any- 
thing embraced  within  the  general  issue  raised 
by  a  general  denial.— Black  v.  Strang,  152  N.  Y. 
S.  515. 

(B)   Set-Oir,  Counterclaim,  and  Cross-Cam- 
plalktt. 

^s»142  (N.Y.Sup.)  A  counterclaim  failing  to 
allege  a  condition  precedent  to  the  cause  of  ac- 
tion on  which  it  is  based  is  fatally  defective.— 
Buffalo  Wholesale  Hardware  Co.  v.  Hodgeboom, 
152  N.  Y.  S.  900. 

V.   DEMURREB  OR  EXCEPTION. 

^=>I93  (N.Y.Sup.)  Under  Code  Civ.  Proc.  §  488, 
subd.  7,  declaring  a  complaint  demurrable  where 
causes  of  action  have  been  improperly  joined,  it 
is  not  a  ground  of  demurrer  in  equity  that  the 
complaint  contains  the  material  for  more  than 
one  action.— Metropolitan  Trust  Co.  of  City  of 
New  York  v.  Stallo,  152  N.  Y.  S.  173. 
^^^194  (N.Y.Sup.)  In  action  against  several 
for  conversion,  answer  of  one  defendant  held 
so  much  more  than  a  denial  as  would  permit  it 
to  be  reached  by  demurrer  as  an  abortive  ef- 
fort to  state  a  special  defense.— Black  v.  Strang, 
152  N.  Y.  S.  515. 

<&=>2I8  (N.Y.Sup.)  Under  Code  Civ.  Proc.  S§ 
964,  976,  trial  in  S.  county  as  a  contested  mo- 
tion, of  an  issue  of  law  upon  demurrer,  in  an 
action  the  venue  of  which  was  laid  in  x.  coun- 
^,  was  proper.— Armstrong  v.  Corcoran,  152  N. 

Under  Code  Civ.  Proc.  §  990,  as  amended  by 
Laws  1913,  c.  446,  trial  of  an  issue  arising  on 
demurrer  in  an  action,  the  venue  of  which  was 
laid  in  Y.  county,  held  proper  before  a  Special 
Term  in  S.  county,  although  broueht  on  by  no 
tice  of  trial  of  an  issue  of  law. — la. 
^=9218  (N.Y.Sup.)  Where  a  complaint  shows 
distinct  causes  of  action,  each  against  but  one 
of  two  defendants,  service  of  an  amended  com- 
plaint within  20  days  cannot  kill  demurrer 
for  misjoinder,  under  Code  Civ.  Proc.  §  542, 
permitting  amendments  as  of  course ;  the  proper 
remedy  being  motion  under  section  497.— O'Con- 
nor V.  Christopher,  152  N.  Y.  S.  955.  following 
Neun  V.  B.  H.  Bacon  Co.,  121  N.  Y.  S.  718,  13? 
App.  Div.  397. 

Where  causes  of  action  against  each  of  two 
defendants  were  joined  in   the  complaint,  and 
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demnrred  to  for  misjoinder,  service  of  an  amend- 
ed complaint  setting  up  but  one  of  the  original 
causes  killed  such  demurrer,  so  that  the  case 
was  improperly  on  the  calendar  for  trial  there- 
on.—Id. 

VI.   AMEKDED  AMD   SUPPI.EMENTAL 
PLEADINGS   ANB  REPLEADEB. 

^:^238  (N.Y.Sup.)  After  amendment  of  com- 
plaint by  leave,  and  pleading  to  issue  thereon, 
and  after  striking  case  from  calendar  for  want 
of  new  notice  of  trial  and  note  of  issue,  held 
too  late  to  resettle  order  granting  leave  to 
amend  by  providing  that  old  notice  of  trial  and 
note  of  issue  should  stand.-— Skeele  Ck)al  Co.  v. 
Baker,  152  N.  Y.  S.  325. 

<S=»238  (N.Y.Sup.)  The  granting  of  defendants' 
motion  for  leave  to  file  an  amended  answer 
held  improper,  where  the  application  was  not 
verified  bv  aflldavit  executed  by  defendants,  in- 
stead of  their  attorney.— Vaden  v.  John 
Schleicher  Co.,  152  N.  Y.  S.  351. 
«=»238  (N.Y.Sup.)  To  entitle  plaintiff  to 
amend  his  complaint,  he  must  show  why  he  fail- 
ed to  allege  the  new  matter  in  the  original  com- 
plaint, and  his  grounds  for  believing  it,  or  ex- 
cuse his  failure  to  make  sucb  showing.— 
Amezaga  v.  Fernandez,  152  N.  Y.  S.  970. 
«=»253  (N.Y.Sup.)  Under  Code  Civ.  Proc.  § 
723,  the  court,  allowing  amended  complaint  al- 
leging facts  not  provable  under  original  com- 
plaint, could  not  confine  defendant  to  answer- 
ing under  section  520,  but  he  could  move  or 
plead  as  when  original  complaint  was  served. — 
Tatum  V.  Farson,  152  N.  Y.  S.  817. 

IX.  BII.I.  OF  PARTICULARS  AND 
COPT  OF  ACCOUNT. 

^p=>S\S  (N.Y.Sup.)  In  an  action  for  wronaful 
discharge,  denial  of  motion  for  bill  of  particu- 
lars to  his  alleged  misconduct  in  employment,  set 
up  by  master  as  affirmative  defense,  held  im- 
proper.—Stern  V.  Bellas,  Hess  &  Co.,  152  N.  Y. 
S.  258. 

In  an  action  for  wrongful  discharge,  denial  of 
bill  of  particulars,  asking  that  days  and  hours 
of  alleged  absences  from  employment  be  given, 
held  proper.— Id. 

Xn.   ISSUES,  PROOF,  AND  VARIANCE. 

<g=:^380  (N.Y.Sup.)  In  action  in  aid  of  at- 
tachmentj  assignment  to  interpleaded  defendant 
held  not  inadmissible  under  the  answer,  because 
not  in  conformity  with  Debtor  and  Creditor 
Law,  f  3,  as  to  assignments  for  the  benefit  of 
creditors.— Doughty  v.  Weston,  152  N.  Y.  S. 
1035. 

PLEDGES. 

See  Bonds,  <&=»84. 

POISONS. 

See  Homicide,  «=>338. 

POLICEMEN. 

Municipal    Corpora- 


See    Injunction,    ^=>88 ; 
tiong,  «=»747,  871. 


POLICE  POWER. 

See  Constitutional  Law,  ^s»81. 

POLICY. 

See  Insurance. 

POWERS. 

See  Receivers,  ^=927. 

n.   CONSTRUCTION  AND  EXECITTIOH. 

^^36  (N.Y.Sup.)  Recitals  in  will  as  to  eie*  j- 
tion  of  deeds  by  widow,  held  not  alone  sufli- 
cient  to  show  a  valid  execution  of  her  power  to 
appoint  by  will.— Richter  v.  Lindemann.  152  N. 
Y.  S.  <84. 

PRACTICE. 

For  practice  in  particular  actions  and  proceed- 
ing see  the  various  specific  topics. 

PRACTICING  LAW. 

See  Corporations,  ^=5>377%. 

PREFERENCES. 

SeeBankriiptcy,  «=»161 ;  Banks  and  Banking. 
^»lo5,  317. 

PRESCRIPTION. 

See  Adverse  Possession;  Limitation  of  Ac- 
tions. 

PRESENTMENT. 

See  Bills  and  Notes,  <S=»396. 

PRESUMPTIONS. 

See  Appeal,  <S=>907-930;  Evidence,  C=>S1: 
Payment,  ^=>67. 

PRINCIPAL  AND  AGENT. 

See  Attorney  and  Client;  Brokers;  Corpora- 
tions, «=>308-319;  Factors;  Municipal  O:- 
porations,  «e=>123-215:  Negligence,  (§=>:,\: 
Sheriffs  and  Constables,  «=»113 ;  Usurr. 
^=»57. 

I.  THE  RELATIOK. 
(A)  Creatfon  and  Existence-. 
^=>8  (N.Y.Sup.)  On  sale  of  a  mortgage  at  a 
discount,  an  attorney  employed  by  the  in»*rt- 
gagor  and  his  agents  held  not  to  have  repre*ait- 
ed  the  buyer,  so  as  to  charge  the  latler  firher 
with  his  acts  or  his  knowledge. — SSchanz  > 
Sotscheck,  152  N.  Y.  S.  861. 

III.   RIGHTS  AND  UABILmBS  AS  TO 
THIRD  PERSOKB. 

(A)   Po^'era  of  Aarent. 

^=»n5  (N.Y.Sup.)  One  authorised  by  a  rocrr 
gagor  to  sell  a  bond  and  mortgage  has  impik-^ 
authority  to  represent  that  they  are  valid  and 
enforceable.— Schanz  v.  Sotscheck,  152  X.  Y.  S 
851. 

<g=>ll9  (N.Y.Sup.)  In  an  action  to  foreclose  a 
mortgage,  estoppel  certificate  executed  bx  tb- 
mortgagor  held  presumptively  to  show  authohu 
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in  an  agent  for  mortgagor  by  appointment  or 
ratification  to  negotiate  a  sale  of  the  bond  and 
mortgage  to  plaintiff.— Schanz  v.  Sotacheck,  152 

N.  y.  S.  851. 

(B)   Undisclosed  Aareney. 

^=>I45  (N.Y.Sup.)  Where  an  option  to  pur- 
chase under  seal  was  accepted  by  an  instrument 
not  under  seal  it  is  not  a  contract  under  seal, 
and  the  vendor  could  show  that  the  acceptance 
was  as  agent  for  a  prineipal,  and  hold  the  prin- 
cipal.—O'Grady  V.  Howe  &  Rogers  Co.,  1®  N. 
Y.  S.  79. 

The  point  that  plaintiff,  obtaining  judgment  at 
the  opening  of  the  trial  against  the  agent,  elect- 
ed to  hold  the  agent  and  not  the  undisclosed 
principal,  held  waived,  when  not  raised  during 
the  trial.— Id. 

^=»I46  (N.Y.Sup.)  Where  defendant  was  agent 
of  codefendant  in  a  purchase  of  realty,  code- 
feudant  was  the  principal  debtor  and  defend- 
ant's liability  was  subsequent  only.— 0*Grady  v. 
Howe  &  Hogers  Co.,  152  N.  Y.  S.  79. 

(B)   Notice  to  Asrent. 

®=>f78  (N.Y.Sup.)  On  sale  of  a  mortgage  exe- 
cuted to  a  dummy  mortgagee,  and  assigned  to  a 
buyer  at  a  usurious  discount,  the  agent  of  the 
mortgagor  held  not  such  ag^ent  of  the  buyer  as 
to  charge  the  latter  with  his  knowledge  of  the 
facts  of  the  transaction.— Schanz  v.  Sotscheck, 
152  N.  Y.  S.  851. 

(F)  Action*. 

-^EsalO?  (N.Y.Sup.)  Where  defendant  was  agent 
of  codefendant  in  a  purchase  of  realty,  code- 
fendant was  the  principal  debtor  and  defend- 
ant's liability  was  subsequent  only,  and  judg- 
ment for  plaintiff  should  so  deolare.--0*Grady  v. 
Howe  &  Rogers  Co.,  152  N.  Y.  S.  79. 

PRINCIPAL  AND  SURETY. 

See  Bills  and  Notes,  ^=9266,  537 ;  Bonds,  ^=9 
27 ;   Guaranty ;  Jury,  ^=s»14. 

m.  DISCHARGE  OF  SURETY. 

<@=>97  (N.Y.Sup.)  The  undertaking  of  a  surety 
is  Btrictisaimi  jurifl,  and  any  change  in  the 
principal  agreement  without  the  surety's  con- 
sent discharges  his  liability. — ^Araerican  Convex 
Co.  V.  Tompkins,  152  N.  Y.  S.  1055. 
^s=>t29  (N.Y.Sup.)  A  bond  given  by  a  can- 
vasser for  subscriptions  held  not  to  give  the 
surety's  consent  to  a  material  change  in  the 
contract  between  the  canvasser  and  his  em- 
ployers.—American  Convex  Co.  v.  Tompkins, 
152  N.  Y.  S.  1055. 

TV.  REMEDIES  OF  CREDITORS. 

^=:>I45  (N.Y.Sup.)  In  a  suit  on  a  liquor  tax 
bond  for  breach  of  condition  that  the  principal 
would  not  violate  the  liquor  tax  law,  a  convic- 
tion of  the  principal  for  a  violation  of  the  law 
was  not  admissible  in  evidence  against  the  sure- 
tv  of  the  bond.— Farley  v.  Patterson,  152  N.  Y. 
S.  59. 


V.  RIGHTS  AND  REMEDIES   OF 

SURETY. 

(G)  As  to   Co-Burety. 

(S==>I94  (N.Y.Sup.)  Whether  three  indorsers  be- 
came joint  sureties  for  the  m&ker  of  the  note,  or 
liable  as  successive  indorsers,  one  paying  the 
note  at  maturity  became  entitled  to  contribution 
from  her  coindorsers. — Strasburger  v.  Myer 
Strasburger  &  Co.,  152  N.  Y.  S.  767. 

PRIORITIES. 

See  Mortgages,  C=3>151. 

PRIVILEGE. 

See  Witnesses,  «=3202,  206,  297. 

PROBATE. 

See  Courts,  «=9201,  202;  Judgment,  «=s>642; 
Jury,  «S=»U;   Wills,  <8=»174,  220,  803. 

PROCESS. 

See  Corporations,  «=>507;  Divorce.  ^=>79; 
Executors  and  Administrators,  ^=:»337 ;  Judg- 
ment «=>17;  Partnership,  ^=»219;  Plead- 
ing, <&»218. 

II.   SERVIOE. 
(A)  Personal  Service  in  General. 
^=»64  (N.Y.Sup.)  Service  on  defendant  by  put- 
ting the  paper  in  his  outside  pocket  held  suffi- 
cient—Heller V.  Levinson,  152  N.  Y.  S.  35. 

(B)   Snbvtltnted   Servioe. 

<8=>83  (N,Y,Sup.)  Service  outside  the  state  held 
insufficient,  where  notice  required  by  Code  Civ. 
Proc.  §9  442,  443,  was  not  served  with  the 
summons.— Hollender  v.  Wallace,  152  N.  Y.  S. 
647. 

<E2)  Retnm  and  Proof  of  SerTioe. 

^=:»I20  (N.Y.)  Exemption  from  service  of  pro- 
cess of  a  witness  under  a  subpoena  requiring 
him  to  remain  until  dischar;;ed  does  not  expire 
when  the  case  is  sent  to  the  jury.— Bunce  v. 
Humphrey,  108  N.  E.  95,  214  N.  Y.  21. 

The  exemption  of  a  witness  from  service  of 
process  held  in  derogation  of  common  right  and 
not  to  be  extended.— Id. 

The  exemption  held  not  destroyed  because 
witness  was  served  with  a  subpcena  after  he 
had  voluntarily  attended.— Id. 

IV.   ABUSE   OF  PROCESS. 

^=»I68  (N.Y.Sup.)  Abuse  of  process  is  a  mali- 
cious perversion  of  a  regularly  issued  process, 
whereby  a  result  not  lawfully  or  properly 
obtainable  under  it  is  secured. — Assets  Collect- 
ing Co.  V.  Myers,  152  N.  Y.  S.  930. 

Action  for  malicious  abuse  of  process  lies 
for  improper  use  of  process  after  issue,  and 
not  for  causing  its  issue ;  and,  in  an  action  for 
malicious  prosecution,  termination  of  prosecu- 
tion is  essential,  whereas,  for  abuse  of  process, 
termination  of  action  is  not. — Id. 

A  complaint  based  merely  on  the  unfounded 
and  unwarranted  institution  of  bankruptcy  pro- 
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ceedings,  claimed  to  have  been  caused  by  acta 
of  defendant,  cannot  be  sustained  as  one  for 
abuse  of  process.— Id. 

PROMISSORY  NOTES. 

See  Bills  and  Notes. 

PROTEST. 

See  Bills  and  Notes,  <^=:»245. 

PROXIMATE  CAUSE. 

See  Carriers,  «=>321;    Negligence,  C=s>59. 

PUBLIC  ADMINISTRATORS. 

See  Executors  and  Administrators,  ^=»24. 

PUBLICATION. 

See  Divorce,  ^=»79;  Executors  and  Adminis- 
trators, «©=»337 ;  Literary  Property,  ^=s>5  ; 
Municipal  Corporations,  ^=»110. 

PUBLIC  COMMON. 

See  Eminent  Domain,  $=:>47. 

PUBLIC  IMPROVEMENTS. 

See  Municipal  Corporations,  ^=»29(M>13. 

PUBLIC  POLICY. 

See  Constitutional  Law,  ^=»67 ;  Contracts,  «=» 
131. 

PUBLIC  SCHOOLS. 

See  Schools  and  School  Districts,  ^=^133,  144. 

PUBLIC  SERVICE  COMMISSION. 

See  Railroads,  ^=s>9;    Street  Railroads,  <®=:»34. 

PUBLIC    SERVICE    CORPORATIONS. 

See  Carriers;  Railroads;  Street  Railroads; 
Telegraphs  and  Telephones. 

QUESTIONS  OF  LAW  AND  FACT. 

See  Appeal,  <g=:>1003;   Trial,  <d=>136-146. 

QUIETING  TITLE. 

I.   RIGHT  OF  AOTION  AND  DEFENSES. 

$=»7  (N.Y.Sup.)  A  sheriff's  deed,  given  pursu- 
ant to  an  attempted  execution  sale,  held  such  a 
cloud  on  plaintiff's  title  that  an  action  would 
lie,  under  Code  Civ.  Proc.  §  1638,  to  remove 
same.— Johnson  v.  Putnam  Foundry  &  Machine 
Co.,  152  N.  Y.  S.  792. 

C=s>2l  (N.Y.Sup.)  An  unjust  claim  to  an  ease- 
ment in  realty  owned  by  plaintiff  must  be  ad- 
verse to  his  ownership,  in  order  to  give  him  a 
right  of  action,  under  Code  Civ.  Proc.  §  1638, 
to  compel  a  determination  of  the  claim. — Dime 
Savings  Bank  of  Brooklyn  v.  Butler,  152  N.  Y. 
S.  448. 

<©=»2I  (N.Y.Sup.)  Under  CJode  Civ.  Proc.  I 
1638  et  seq.,  plaintiff  can  maintain  an  action 
to  determine  validity  of  defendants'  adverse 
claim  that  it  could  not  build  residence  on  ad- 


joining lot  without  leaving  an  alleyway,  acd 
could  not  build  flats  thereon.— Dime  Savinis 
9ank  of  Brooklyn  ▼.  Bntier,  152  N.  Y.  S.  633. 

II.   PBOCEEDIKGS   AND   RETiTEF. 

^s>34  (N.Y.Sup.)  Complaint  in  an  action  under 
Code  Civ.  Proc  ftf  1638,  1639,  to  determine  aa 
adverse  claim,  held  not  demurrable.— l>ime  Sav- 
ings Bank  of  Brooklyn  v.  Butler,  152  N.  \.  8. 
448. 

^=»34  (N.Y.Sup.)  Petition  in  action  to  deter- 
mine adverse  claim,  alleging  in  lan^nase  ♦t 
Code  Civ.  Proc.  §  1639,  that  defendant  "iia 
justly"  made  a  claim,  held  sufficient,  withn-t 
stating  facta  showing  wherein  the  anju9tn*!^« 
consisted. — Dime  Savings  Bank  of  Brooklyn  r. 
Butler,  152  N.  Y.  S.  633. 

QUO  WARRANTO. 

See  Counties,  «=>73,  158,  196. 

II.   JirRISDICTIOH.  PBOCEEDIKGS, 
AMD   REUEF. 

<^=>63  (N.Y.Sup.)  One  asserting  the  right  to  a 
public  position  ooes  so  at  his  peril  of  subjec- 
tion to  costs  incurred  in  defending  an  action  of 
quo  warranto  to  test  his  right. — Ratti^au  v. 
Board  of  Sup'rs  of  Cayuga  County,  152  N.  V. 
S.  402. 

RAILROADS. 

See  Carriers;  Commerce;  Constitutional  I>.iw, 
<g=»138;  Limitation  of  Actions,  <S=>28:  M  - 
nicipal  Corporations,  «=>957:  Negli^en.  *>. 
^=>136;  Street  Railroads;  Taxation.  C=> 
376;    Waters  and  Water  Courses,  e=»lll<. 

I.   CONTROI.  AHD  BEGUIJITIOH  IH 
GENERAL. 

^=:»9  (N.Y.)  A  corporation  conducting,  as  I^- 
see  of  space  in  a  depot,  a  parcel  room,  n^^: 
not,  under  Public  Service  (Commission  Law.  ■  l 
a  hearing  b^  the  Commission  under  section  y-. 
submit  to  mspection  of  its  books,  or  dls<  '•  -r 
its  profits,  under  sections  19,  45. — In  rf-  1*  h- 
lic  Service  Commission  for  the  First  Dist^rUt. 
108  N.  E.  94,  214  N.  Y.  46. 

II.   Ri^ILROAD  COMPANIES. 

<g=>l5  (N.Y.Sup.)  rnder  Const.  Mo.  art,  I'J.  4 
8,  Const.  III.  art.  11,  $  13,  and  <3omp.  La^- 
Mich.  I  6344,  heldy  that  railroad  company's  i-^-u- 
ance  of  new  bonds  and  of  preferred  and  coinm-'i: 
stock  in  exchange  for  outstanding  deb«»nt  ;r- 
bonds  was  a  fictitious  issue  and  invalid. — Polliiz 
V.  Wabash  R.  Co.,  152  N.  Y.  S.  803, 
^=;»I7  (N.Y.Sup.)  Individual  directors  of  rail- 
road company  actively  participating  in  illf-^:! 
and  void  refunding  plan  held^  in  stockholder  - 
representative  suit,  to  be  accountable  to  railn.u:  1 
for  damages  it  had  sustained  *  from  such  ille.r.-i. 
acts.— Pollitz  V.  Wabash  R.  Co.,  152  K.  Y.>. 
803. 

In  stockholder's  representative  suit  for  a-^ 
counting  for  damages  from  illegal  mort^a^e  re- 
funding plan^  directors  held  accountable  to  cor- 
poration to  tne  amount  of  interest  coupons  paid, 
and  interest  thereon  to  trials  and  interest  c& 
that  amount  from  trial.~Id« 
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m.   SAI1S8,  UBASES,   TRAFFIC  CON- 
TRACTS. AND  CONSOLIDATION. 

;=»I34  (N.Y.Sup.)  A  railroad  lease  binding  de* 
mdant  "to  discharge  all  taxes  and  assessments" 
eld  to  bind  it  to  pay  a  then  existing  income 
ax,  so  far  as  it  was  assessed  against  plain- 
iff.— Rensselaer  &  S.  R.  Co.  v.  Delaware  & 
ludson  Co.,  152  N.  Y.  S.  376. 
A  railroad  lease  held  to  bind  the  lessee  to 
ay  the  income  tax  paid  by  plaintiff  to  the 
United  States  for  the  year  1913.— Id. 

Vm.  INDEBTEDNESS,    SECURITIES, 

LIENS.    AND    MORTGAGES. 

(A)  Nature  and  Bxtent  of  litabilttles. 

;=>I50  (N.Y.Sup.)  In  representative  action  by 
ailroad  stockholder  to  set  aside  plan  for  refund- 
ig  of  debenture  mortgage  bonds,  evidence  held 
ot  to  warrant  finding  that  old  bonds  were  fair- 
7  equivalent  to  par  value  of  new  securities  is- 
jed  in  exchange  therefor.— PoUitz  v.  Wabash  R. 
:o.,  152  N.  Y.  S.  803. 

X.   OPERATION. 
(I)   Flrea. 

;=5>465  (N.Y.Sup.)  Where  negligence  of  a  rail- 
oad  company  was  the  proximate  cause  of  a  fire 
tartiug  in  one  building  and  extending  to  other 
uildin^s,  the  company  was  liable  for  all  dam- 
ges.— Snook  v.  New  York  Cent  &  H.  R.  R.  Co., 
52  N.  Y.  S.  664. 

RATE. 

ee  Carriers.  ^=»30. 

RATIFICATION. 

ee  Corporations,  <8=>71,  S12,  316,  426;  Usury, 
«=>130. 

REAL  ACTIONS. 

ee  Ejectment;    Partition;    Quieting  Title. 

RECEIPTS. 

ee  Evidence,  ^=»265. 

RECEIVERS. 

ee  Bankruptcy,  ^=»296;  Dismissal  and  Non- 
suit, <g=»36. 

I.    NATURE  AND  GROUNDS  OF  RE- 

CEIVER8HIP. 
H)    GvontkAm  of  Appointment  of  RecetTer. 

=>27  (N.Y.Sup.)  Execution  by  donee  of  a  pow- 
r  to  appoint  by  will  held  presumptively  valid, 
D  that  appointment  of  receiver  was  improper. 
-Richter  ▼.  Lindemann,  152  N.  Y.  S.  764. 

RECORDS. 

ee  Appeal,  ^=s>564,  569;  Chattel  Mortgages, 
<@=>92;   Judicial  Sales,  ^=^50. 

xs>9  (N.Y.Sup.)  In  action  to  register  title,  a 
rantee  and  heirs  or  next  of  kin  must  be  made 
arties  and  named  in  the  summons.— Belmont 
Dwell  Holdin;r  Co.  v.  Serial  Building  Loan  & 
avings  Inst.,  152  N.  Y.  S.  8G8. 


REFERENCE. 

Sec  Appeal,  ^=s>184 ;  Arbitration  and  Award. 

II.   REFEREES  AND  PROCEEDINGS. 

^:»76  (N.Y.Sup.)  The  maximum  compensation 
allowed  a  referee  is  fixed  by  Code  Civ.  Proc.  | 
3296,  and  the  court  may  not  allow  greiiter  com- 
pensation.—1  n  re  Bladen,  152  N.  Y.  S.  382. 
<®=>76  (N.Y.Sup.)  Under  Code  Civ.  Proc.  § 
3296,  a  referee  cannot  recover  the  reasonable 
value  of  his  services  in  the  absence  of  a  stip- 
ulation, and  must  show  the  time  spent  on  the 
matter  referred,  to  recover  the  allowed  per 
diem.— Churchill  v.  Coyne,  152  N.  Y.  S.  993. 

REFORMATION  OF  INSTRUMENTS. 

1.  RIGHT  OF  ACTION  AND  DEFENSES. 

^=»I7  (N.Y.)  For  mistake  of  one  owning  the 
fee  of  part  of  a  street  in  supposing  that,  to  con- 
struct a  tunnel  under  it,  he  needed  permit  for 
the  entire  width,  his  contract  to  pay  for  the 
permit  will  not  be  reformed  as  to  amount  of 
payment.— City  of  New  York  v.  Matthews,  108 
N.  E.  80,  213  N.  Y.  563. 

REGISTERS  OF  DEEDS. 

«g=»2»/2  (N.Y.Sup.)  Under  Laws  1901,  c.  706,  { 

2,  as  amended  by  Laws  1904,  c.  699,  and  Laws 
1906,  c.  496,  the  register  of  deeds  cannot,  hav- 
ing placed  regular  copyists  at  other  duties,  en- 
gage temporary  assistance  for  that  work.— Peo- 
ple ex  rel.  O'Loughlin  v.  Board  of  Estimate  and 
Apportionment  of  City  of  New  York,  152  N.  Y. 
S.  625. 

REGISTRATION. 

See  Licenses,  ^=^89;  Records. 

REHEARING. 

See  Arbitration  and  Award,  $=:>71. 

RELEASE. 

See  Dower,  ^=»53 :   Landlord  and  Tenant,  «=» 
199;   Trial,  <$=>3. 

II.  CONSTRUCTION  AND  OPERATION. 

^=^38  (N.Y.Sup.)  A  release  bars  a  judgment 
— Piuntkosky  v.  Thomas  Harrington's  Sons  Co., 
162  N.  Y.  S.  902. 

ni.   PLEADING,   EVIDENCE.  TRIAL, 
AND   REVIEW. 

^=s>55  (N.Y.Sup.)  The  burden  of  proving  a  re- 
lease is  on  defendant.— Piuntkosky  v.  Thomas 
Harrington's  Sons  Co.,  152  N.  Y.  S.  902. 
^=»57  (N.Y.Sup.)  Evidence  held  not  to  sus- 
tain a  finding  that  plaintifif,  releasing  a  claim, 
was  mentally  incomDetent— Piuntkosky  v. 
Thomas  Harrington's  Sons  Co.,  152  N.  Y.  S. 
902. 

RELIGIOUS  RIGHTS. 

See  Constitutional  Law,  ^=>84. 
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REMAINDERS. 

See  Trusts,  «8=>35 ;  Wills,  <S=»208,  623,  634. 
^=>4  (N.Y.Sup.)  A  remainder  over  on  death 
of  life  tenant  to  such  persons  as  would  take  her 
property  at  her  death  under  statute  of  distribu- 
tions during  her  lifetime,  and  while  her  hus- 
band, father,  mother,  brother,  and  sisters  were 
living,  was  a  "contingent  remainder." — In  re 
Osborne,  152  N.  Y.  S.  48. 

REMOVAL 

See  Certiorari,  ^s»25:  Executors  and  Admin- 
istrators, ^=»35;  Municipal  Corporations, 
«=>159,  191;  Officers,  «=s>66;  States,  «8=> 
52 

REMOVAL  OF  CLOUD. 

See  Quieting  Title. 

RENEWAL 

See  Landlord  and  Tenant,  «s>83,  90. 

RENT. 

See  Landlord  and  Tenant,  <8s>184-233. 

REORGANIZATION. 

See  Banks  and  Banking,  «=9307. 

REPAIRS. 

See  Landlord  and  Tenant,  ^=s>159. 

REPEAL 

See  Statutes,  (d=3>143. 

REPLEVIN. 

See  Appeal,  «=»1149;  Bankruptcv.  <$=5>326: 
Jury,  ^=s»l3;  Pleading,  ^s»93 ;  Sheriffs  and 
Constables,  ^s»113. 

I.   RIGHT  OF  ACTION  AND  DEFENSES. 

^=»8  (N.Y.Sup.)  The  assignee  of  an  unrecord- 
ed chattel  mortgage  does  not,  as  against  the 
holder  of  a  bill  of  sale,  obtain  an  interest  in 
goods  stored  sufficient  to  maintain  replevin 
therefor  without  repayment  of  storage  charges 
paid  by  the  bill  of  sale  holder.— Farrell  v.  Stu- 
art, 152  N.  Y.  S.  986. 

IV.   PLEADING  AND   EVIDENOE. 

^=»59  (N.Y.Sup.)  That  goods  were  defectively 
described  in  replevin  proceedings  is  immaterial, 
where  the  officer  has  in  fact  found  the  right 
property  and  taken  it  into  possession.— Farrell 
v.  Stuart,  152  N.  Y.  S.  986. 

REPRESENTATIONS. 

See  Fraud,  «=5>11. 

RESCISSION. 

See  Evidence,  ^=9129;  Vendor  and  Purchaser, 
«8=>111,  214. 

RESERVATIONS. 

See  Deeds,  <g=>143. 


RES  IPSA  LOQUITUR. 

See  Master  and  Servant,  «ss»265. 

RES  JUDICATA. 

See  Judgment,  «=»581,  586,  642-73S. 

RESULTING  TRUSTS. 

See  Trusts,  «=>62Vi. 

REVENUE. 

See  Taxation. 

REVERSAL 

See  Appeal,  «=9ll70-1178. 

REVIEW. 

See  Appeal;    Certiorari;    Municipal   Corpon 
tions,  ^=>497;   Taxation,  ^=»496. 

REVOCATION. 

See   Intoxicating   Liquors,   ^=»108:     Licenses, 

ROADS. 

See  Highways. 

SALARY. 

See    Assignments,    ^=s>31;     Corporations,   ^=> 
308,  312;    Municipal  Corporations,  ^=»165. 

SALES. 

See  Factors,  ^=s>22;  Judicial  Sales;  Landl-r. 
and  Tenant,  ^=>9 ;  Mortgages,  ^=>524,  5i- 
Replevin,  <S=»8;  Trusts,  «=>191,  249;  Vei 
dor  and  Purchaser. 

I.  REQUISITES  ANB  VALmirT  OF 

coirritACT.         • 

€=:»40  (N.Y.Sup.)  Under  Liquor  Tax  Law.  i 
36,  subd.  7,  conviction  of  keeping  a  dis^ni-rv 
house  hdd  to  have  material  bearing  on  u- 
value  of  furnishings  of  a  hotel  sold,  on  the  i&i.- 
of  fraud.— Haywood  v.  Lockwood,  152  X.  Y.  J^ 
483. 

IV.   PERFORMANCE    OF    CONTRACT. 
(C)  Delivery  and  Aooeptanoe  of  €HK»d& 

^=>I64  (N.Y.Sup.)  A  buyer  of  50  pieces  of  cci 
ton  goods  at  a  specified  price  per  yard  nij 
refuse  to  accept  a  larger  number  of  pieces  ts- 
dered  by  seller.—Galland  v.  Kass,  152  K.  Y.  5, 
1074. 

VI.  IVARRANTIES. 

<g=>26l  (N.Y.Sup.)  Under  Personal  Proper: 
Law,  §  93,  added  by  Laws  1911,  c.  571,  agrf«- 
ment  and  affirmation  by  seller  of  sewing  ess^ 
chines  held  an  "express  warranty." — Debany  t, 
Rosenthal,  152  N.  Y.  S.  1043. 
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VH.  REBOSDISS  OF  SBhLBSL 

(E)  Actions  for  Price  or  Value. 

iS=>347  (N.Y.Sup.)  Where  personal  property 
old  had  been  delivered,  and  was  retained  after 
ts  imperfections  were  discovered,  the  buyer, 
II  an  action  for  the  price,  could  not  set  up  a 
reach  of  contract  and  fraud  as  a  separate  de- 
ense.-Smith  v.  Hedges,  152  N.  Y.  S.  05. 
J=>365  (N.Y.Sup.)  In  action  for  price  of  goods, 
verdict  held  invalid,  as  inconsistent  with  the- 
ry  of  either  party.— Herzfeld  v.  Robinson,  152 
J.  Y.  S.  194. 

Vm.   REMEDIES  OF  BUTEB. 
(C)  Action*  for  Breack  of  Contract. 

5=5>404  (N.Y.Sup.)  Where  a  contractor  for  the 
onstruction  of  machinery,  to  be  delivered  to  de- 
L'ndant  and  erected  upon  his  land,  delivered  im- 
erfect  machinery,  defendant  could  return  the 
roperty,  or  could  keep  it  and  sue  for  damages 
>r  breach  of  contract,  or  upon  warranty.— 
mith  V.  Hedges,  152  N.  Y.  S.  95. 
S=>4I7  (N.Y.Sup.)  Evidence  held  sufficient  to 
u  stain  a  counterclaim  for  damages  caused  by 
elay  in  delivery. — Deacon  v.  I.  W.  &  C.  Horn 
'o..  152  N.  Y.  S.  1073. 

:=>4I8  (N.Y.Sup.)  A  buyer  of  goods,  which  he 
as  retained,  can  recover  on  a  counterclaim  for 
elay  only  the  excess  of  his  damages  over  the 
>need  price.— Deacon  v,  I.  W.  &  C.  Horn  Co., 
52  N.  Y.  S.  1073. 

13)   Actions  and  Connterclalma  for  Breach 
of  IVarranty. 

=>435  (N.Y.Sup.)  As  Personal  Property  Law, 
157,  as  aided  by  Laws  1911,  c.  57i,  expressly 
rovides  that  it  shall  not  apply  to  sales  prior 
>  its  taking  effect,  sections  130  and  150,  relat- 
\g  to  notice  of  breach  of  warranty  ana  dam- 
ires,  are  not  controlling  as  to  a  counterclaim 
>r  breach  of  a  sale  made  before  the  law  took 
feet.— Buffalo  Wholesale  Hardware  Co.  v. 
:odgeboom,  152  N.  Y.  S.  900. 
==^436  (N.Y.Sup.)  Allegation,  in  counterclaim 
1  an  action  for  the  price  of  merchandise,  that 
efendants  duly  offered  to  return  to  plaintiff 
le  defective  merchandise,  held  to  show  compli- 
[ice  with  Sales  Law,  §  130.— Kugelman  v.  Rit- 
r,  152  N.  Y.  S.  1027. 

=>445  (N.Y.Sup.J  On  the  evidence,  held^  that 
le  question  of  tne  seller's  warranty  was  for 
le  jury.— Debany  v.  Rosenthal,  152  N.  Y.  S. 

IX.   CONDITIONAL  SALES. 

=s>456  (N.Y.Sup.)  A  clause  in  a  lease  of  a  mail 
I  lite,  giving  the  lessor  an  option  to  purchase 
ith  credit  for  rent  paid,  held  not  to  make  the 
fise  a  conditional  sale  contract. — Cutler  Mall 
tiute  Co.  V.  Crawford,  152  N.  Y.  S.  750. 
=>472  (N.Y.Sup.)  Filing  under  Personal  Prop- 
ty  Law,  §  62,  of  conditional  bill  of  sale  of 
mating    apparatus   installed    in    buildinj^s    sold 

foreclosure,  is  notice  to  the  purchaser  that  the 
tides    are    personalty. — Foreman   v.    Nordon 
>nst.    Co..  152  N.   Y.   S.  592. 
=>473  (N.Y.Sup.)  Personal  Property  Law,  art. 

§§   60-67,  relating  to  conditional  sales,  ap- 


plieB  to  conditional  sales  of  property  to  be 
manufactured.^Breakstone  v.  Bufl&lo  Foundry 
&  Machine  Co.,  152  N.  Y.  S.  394. 

^=»473  (N.Y.Sup.)  A  mailing  chute  and  box 
held  not  * 'attached**  to  a  building,  within  Per- 
sonal Property  Law,  |  62,  making  a  condi- 
tional sale  contract  of  a  chattel  attached  to  a 
building  void  against  subsequent  purchasers  in 
good  faith,  unless  filed.— Cutler  Mail  Chute  Co. 
V.  Crawford,  152  N.  Y.  S.  750. 

A  contract,  in  form  a  lease  of  a  mailing  chute 
to  the  owner  of  the  building,  held  not  a  condi- 
tional sale  contract,  so  as  to  be  void,  under  Per- 
sonal Property  I^w,  §  62,  against  bona  fide  pur- 
chasers, unless  filed.— Id. 

^=»475  (N.Y.Sup.)  A  buyer  of  an  article  to  be 
paid  for  in  installments  may  assign  the  con- 
tract, though  he  cannot  free  himself  from  liabil- 
ity ;  but  the  assignee  may  also  become  liable. 
—Breakstone  v.  Buffalo  Foundry  &  Machine 
Co.,  152  N.  Y.  S.  3W. 

^^479  (N.Y.Sup.)  Where  the  seller  reserved 
title  until  payment,  he  may,  upon  the  bank- 
ruptcy of  the  buyer,  either  retake  the  machine  or 
file  a  claim  in  bankruptcy  for  the  amount  un- 
paid.—Breakstone  V.  Buffalo  Foundry  &  Ma- 
chine Co.,  152  N.  Y.  S.  394. 

Whether  the  buyer  of  the  property  of  a 
bankrupt  waived  his  right  to  demand  that  the 
seller  of  an  article  on  installments  should,  hav- 
ing retaken,  sell  it  within  the  30  days  provid- 
ed by  Personal  Property  Law,  f  65,  held  a 
question  for  the  jury.— Id. 

^:9480  (N.Y.Sup.)  The  burden  on  the  purchas- 
er of  the  building  to  prove  that  he  is  a  bona 
fide  purchaser  of  chattels  therein  sold  under  a 
conditional  sale  contract,  is  not  met  by  the  pro- 
duction of  a  deed  which  does  not  mention  any 
chattels.— Cutler  Mail  Chute  Co.  v.  Crawford, 
152  N.  Y.  S.  750. 


I  (N.Y.Sup.)  In  an  action  to  recover  un- 
der Personal  Property  Law,  §  65,  the  amount 
paid  on  an  article,  evidence  held  admissible  to 
show  plaintiff's  waiver  of  its  right  to  demand 
that  defendant  resell  the  property  within  30 
days.— Breakstone  v.  Buffalo  Foundry  &  Ma- 
chine Co.,  152  N.  Y.  S.  394. 

A  seller,  who  retook  an  article,  held  to  have 
possession^  within  Personal  Property  Law,  § 
65,  requiring  resale  within  30  days  or  payment 
to  the  buyer  of  the  amount  paid,  from  the  time 
the  machine  was  placed  on  railroad  cars.— Id. 

A  buyer  may,  by  agreement,  waive  his  right 
to  demand  that  a  seller  of  personal  property 
resell  it  within  30  days,  as  required  by  Per- 
sonal Property  Law,  §  65.— Id. 

^s^4S\  (N.Y.Sup.)  A  purchaser  of  a  piano, 
which  was  surrendered  to  the  seller  under  an 
agreement  that  the  purchaser  should,  on  acquir- 
ing a  new  instrument,  be  given  credit  for  the 
amount  paid  on  the  old,  held  not  entitled  to  re- 
cover, under  Personal  Property  Law,  S  65, 
amounts  paid  under  the  first  contract. — Nyboe 
V.  Jacob  Doll  &  Sons,  152  N.  Y.  S.  650. 

SAVINGS  BANKS. 

See  Banks  and  Banking,  ^ss>2QOS07, 
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SCHOOLS  AND  SCHOOL  DISTRICTS. 

See  MaDdamus,  ^=979. 

n.   PUBUO  SCHOOLS. 

(G)  Teaeliera. 

<g=»l33  (N.Y.Sup.)  The  status  of  a  teacher  in 
ihe  elementary  schools  in  the  city  of  New  York 
held  created  by  the  formal  action,  either  by  an 
original  appointment  under  Greater  New  York 
Charter.  §  1090,  or  by  a  promotion  thereunder. 
— Hirsohfield  v.  Board  of  Education,  152  N.  Y. 
S.  870. 

^=s>144  (N.Y.Sup.)  The  words  "male  teacher  in 
the  grades  of  the  seventh  and  eighth  years."  as 
used  in  the  provision  added  by  Laws  1913,  c. 
534,  to  Greater  New  York  Charter,  §  1091,  re- 
lating to  salaries,  apply  only  to  those  thereto- 
fore formally  appointed  or  promoted  to  those 
positions  pursuant  to  section  1090. — Hirsohfield 
V.  Board  of  Education,  152  N.  Y.  S.  870. 

SEAMEN. 

See  Shipping,  ^=^84;. 

SEDUCTION. 

See  Criminal  Law,  ^=s>152;  Indictment  and  In- 
formation, ^=s>147. 

SERVICE. 

See  Process,  <=s>64-120. 

SET-OFF  AND  COUNTERCLAIM. 

See  Appeal*  «=»883;  Bankruptcy,  «=>326; 
Banks  and  Banking,  ^=^82,  135;  Composi- 
tions with  Creditors,  ^=»20;  Contracts,  ^=» 
328;  Courts,  ^=>148;  Dismissal  and  Non- 
suit, ^ss>36;  Judgment,  ^=9144;  Pleading, 
<Ss=>142 ;    Sales,  €=»417-436 ;   Trial,  <S=»3. 

n.   SUBJECT-MATTER. 

^s»36  (N.Y.Sup.)  Where  a  tenant  at  will  had 
funds  on  deposit  with  the  landlord,  rent  accru- 
ing after  the  superintendent  of  banks  took  pos- 
session of  the  landlord's  business  for  liquidation 
could  not  be  set  off  against  the  deposit — Mandel 
V.  Koerner,  152  N.  Y.  S.  847. 

A  tenant  holding  from  month  to  month  held 
entitled,  after  a  lessor's  insolvency,  to  set  off 
against  a  deposit  in  the  lessor's  bank  rent  com- 
ing due  for  the  month  following  the  lessor's 
failure.— Id. 


SETTING  ASIDE. 

Dts  for  Benefit  of  C 

SETTLEMENT. 


See  Assignments  for  Benefit  of  Creditors, 
343. 


See  Release. 


SEWERS. 


See  Municipal  Corporations,  ^=:»294,  408,  450- 
489,  502. 


SHERIFFS  AND  CONSTABLES. 

m.  PoivERS,  DtrrtES,  akd  inabili- 
ties. 

<8=5>II3  (N.Y.)  Plaintiff  in  replevin,  who  a- 
cepts  delivery  of  the  chattels,  indemnifies  tn« 
sheriff,  and  satisfies  the  seizure,  thereby  makns 
the  sheriff  its  agent,  and  the  sheriff  may  justify 
seizure  by  plaintiff's  direction,  and  thereby  es- 
cape liability  even  for  nominal  damagf".— 
Gandy  v.  Collins,  108  N.  B.  415,  214  N.  Y.  1S3. 

SHIPPING. 

V.   I.IABII.ITIES  OF  VESSBT.8  AHD 
OWNERS  m  GENERAIi. 

<@S3»84  (N.Y.Sup.)  Shipowners  have  no  general 
duty  to  gnard,  light,  or  give  warnings  as  to  Q£- 
derdeck  hatchways  where  their  men  are  d  i 
working,  nnless  the  opoiing  is  so  near  the  ^ork 
or  path  of  an  employe's  duty  as  to  call  for 
special  precautions.— Williams  v.  Trecartin,  152 
N.  Y.  S.  340. 

SPECIFIC  LEGACIES. 

See  WilU,  <d=>754,  828. 

SPECIFIC  PERFORMANCE. 

n.   CONTRAGTS  BlfTOBOKART.TS. 

€=»28  (N.Y.Sup.)  The  long-continued  practinaJ 
construction  of  an  indefinite  contract  for  sdle 
of  property  by  the  parties  may  render  such  con- 
tract sufficiently  certain  to  permit  specific  V'tr- 
formance.— Fagan  v.  Ulrich,  152  N.  Y.  S.  37. 
^==>66  (N.Y.)  Specific  performance  of  a  con- 
tract to  purchase  land  held  property  pranM. 
though  it  was  conditioned  that  the  land  FbouW 
not  be  subject  to  restrictive  covenants  yro- 
,  hibiting  apartment  houses;  the  court  bavioif 
I  found  that  the  covenants  did  not  prohibit  socb 
structures.— Minister,  etc.,  of  Reformed  Prat^'r 
tant  Dutch  Church  in  Garden  St,  v.  Madi«"ii 
Ave.  Bldg.  Co.,  108  N.  E.  444,  214  N.  Y.  28>. 
^=:»86  (N.Y.)  A  contract  to  make  a  will  nar 
be  enforced  in  equity. — Rastetter  v.  Hoenninger. 
108  N.  E.  210,  214  N.  Y.  66. 

ni.   GOOD  FAITH  AND  DIX.IGE1ICE. 

^=»97  (N.Y.Sup.)  An  action  of  the  execatr«n 
of  the  owner  which  was  tantamount  to  a  r^ftsal 
held  to  relieve  the  trustees  of  the  optionee's  es- 
tate from  the  nece^ity  of  makinir  strict  ten<k- 
of  performance.— Farley  v.  Secor,  152  N.  Y.  S. 
787. 

IV.   PROCEEDINGS   AND    RJEUEF. 

C=»108  (N.Y.Sup.)  In  action  to  compel  spe^:i>: 
performance  of  contract  to  furnish  patented  de- 
vice to  plaintiff  for  sale,  allegations  of  con- 
pi  ainant  held  not  to  show  such  irreparable  n- 
jur\'  as  would  justify  injunction  pendente  liir. 
— lialstead  v.  Schnitzpahn,  152  N.  Y.  S.  5tn. 
^=9 1 21  (N.Y.Sup.)  Evidence  of  perfoxmance  d 
a  contract  for  sale  of  property  held  to  show  s 
practical  construction  of  an  indefinite  contrsd. 
permitting  its  enforcement.— Fagan  ▼.  Uirk-. 
152  N.  Y.  S.  37. 

(&='I26  (N.Y.Sup.)  Where  the  widow  of  the  d- 
ceased  owner  refuses  to  release  her  dower  in  tbf 
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and  covered  by  the  option,  tbe  purchase  pric« 
nay  be  abated  in  accordance  with  the  value  of 
ler  dower.—Farley  v.  Secor,  152  N.  Y.  S.  787. 

STATES. 

)ee  Commerce,  ^=»18;    Health,  ^=3»20;    Sun- 
day, ^=92. 

II.   GOVERNMCNT   AND  OFFICERS. 

^=952  (N.Y.Sup.)  Removal  of  examiner  of  mu- 
licipal  accounts  for  riving  to  press  portion  of 
eport  by  him  held  not  a  violation  of  Civil 
^ervice  Law,  |  25,  relative  to  removals  because 
>f  political  affiliations.— People  ex  rel.  Gold- 
ichmidt  V.  Travis,  152  N.  Y.  S.  1058. 
?=»53  (N.Y.)  Labor  Law,  §  14,  excluding  aliens 
rom  employment  on  public  works,  though 
naoted  to  promote  the  welfare  of  citizens  over 
lions,  held  not  unconstitutional. — People  v. 
:rane,  108  N.  E.  427,  214  N.  Y.  154. 

V.  FISCAL    MANAGEBCENT,    PUBLIC 
DEBT,  AND  SECVBITIES. 

^=>l  19  (N.Y.)  Labor  Law,  S  14,  providing  that 
a  the  construction  of  public  works  only  Unit- 
d  States  citizens  shall  be  employed,  held  not 
a  conflict  with  Const,  art.  18,  §$  9,  10,  for- 
idding  a  state  to  give  money  or  credit  to  aid 
n  association,  corporation,  etc. — People  v. 
Jrane,  108  N.  E.  427,  214  N.  Y.  154. 

V.   CLAIMS  AGAINST  STATE. 

(=»I84  (N.Y.)  A  decision  of  the  Board  of 
Haims  should  be  authenticated  b^  the  signa- 
ure  of  a  majority  of  the  commissioners,  or  in 
ho  name  of  the  Board  or  its  chairman. — Smith 
.  State,  108  N.  E.  214,  214  N.  Y.  140. 

Lender  Code  Civ.  Proc.  §  265,  Const,  art.  6,  S 
.  and  .Judiciary  Law,  §  22,  only  those  members 
f  the  Board  of  Claims  who  heard  the  witness- 
s  may  join  in  a  decision.— Id. 

The  court,  reversing  a  judgment  affirming 
he  Board  of  Claims  because  of  disqualifica- 
ion  of  a  member  of  the  Board  rendering  the 
cr ision,  will  remand  for  decision  by  the  quali- 
ed  commissioners.— Id. 

VI.  ACTIONS. 

^=>I9I  (N.Y.Sup.)  An  action  to  compel  a  canal 
oard  to  restore  a  bridge  over  the  Barge  Canal 
»  not  a  suit  against  the  state,  requiring  its 
onsent.— Town  of  Easton  v.  Canal  Board,  152 
J.  Y.  S.  56. 

STATUTES. 

lee  Frauds,  Statute  of;   Limitation  of  Actions. 

IV.    AMENDMENT,  REVISION,  AND 
CODIFICATION. 

^=>I43  (N.Y.)  Laws  1&13,  c.  740,  §  8a,  held 
ot  affected  by  the  unconstitutionality  of  Laws 
J)14,  c.  396,  amending  it— People  v.  C.  Klinck 
'acking  Co.,  108  N.  E.  278,  214  N.  Y.  121. 

VII.   PLEADING  AND  EVIDENCE. 

x:=>28l  (N.Y.)  An  allegation  that  the  lesal  ti- 
le to  the  estate  of  a  foreign  le;?atee  is  vested 
y    tbe   laws   of  her   domicile    in  the   plaintiff 


is  an  allegation  of  the  legal  effect  of  those  laws 
and  is  suflScient.— Sultan  of  Turkey  v.  Tiryaki- 
an,  108  N.  E.  72,  213  N.  Y.  429. 

STATUTES  CONSTRUED. 

CONSTITUTION. 

Art  1,  «  1-108  N.  E.  427,  214  N.  Y.  154. 
Art.  1,  §2—108  N.  B.  192,  213  N.  Y.  499;   108 

N.  E.  424;  214  N.  Y.  204. 
Art.  1,  §  6-152  N.  Y.  S.  890. 
Art.  3,  §  5—108  N.  E.  459. 
Art.  0,  I  3-108  N.  E.  214,  214  N.  Y.  140. 
Art.  6,  i  9— lOS  N.  E.  192,  213  N.  Y.  499. 
Art.  6,  §  18-152  N.  Y.  S.  882. 
Art.  8,  §  9  —108  N.  E.  427,  214  N.  Y.  154. 
Art.  8,  J  10-152  N.  Y.  S.  110,  402;    108  N. 

E.  427;  214  N.  Y.  154. 
Art.  10,  §  ^-152  N.  Y.  S.  42a 
Art  10,  §  5—108  N.  E.  459. 

CODE  OP  CIVIL  PROCEDURE. 

§  191,  subsecs.  2,  4r-108  N.  E.  192,  218  N.  Y. 

499 
f  265—108  N.  E.  214,  214  N.  Y.  140. 
§  315,  316—152  N.  Y.  S.  882. 

376-152  N.  Y.  S.  456. 

382,  subsec  7—152  N.  Y.  S.  456. 

405—108  N.  E.  109,  214  N.  Y.  43. 

440—152  N.  Y.  S.  257. 
I  442,  443-152  N.  Y.  S.  647. 

446-152  N.  Y.  S.  173. 

449—152  N.  Y.  S.  726. 

488,  subsec.  6—152  N.  Y.  S.  329. 

488,  subsecs.  7,  9-152  N.  Y.  S.  173. 

497—152  N.  Y.  S.  955. 

49^-152  N.  Y.  S.  329. 
i  501—152  N.  Y.  S.  54. 

501,  subsec.  2-152  N.  Y.  S.  240. 
i  520-152  N.  Y.  S.  817. 

532—152  N.  Y.  S.  882. 

542—1.^2  N.  Y.  S.  955. 

549,  subsec.  4—108  N.  E.  189,  214  N.  T.  12. 
|i  558—108  N.  E.  189,  214  N.  Y.  12. 
§  623—152  N.  Y.  S.  737. 
§  636-152  N.  Y.  S.  654. 
§§  644,  647,  649,  650,  674,  708—152  N.  Y.  S. 

679. 
I  723—152  N.  Y.  S.  817. 
I  793—152  N.  Y.  S.  833. 
i  803.    All-ended   by  Laws   1913,   ch.   86—152 

N.  Y.  S.  740. 
§  820—152  N.  Y.  S.  54. 
I  829—152  N.  Y.  S.  587. 
I  835—152  N.  Y.  S.  46. 
S  870—152  N.  Y.  S.  192. 
§  872,  subsec.  5—152  N.  Y.  S.  272. 
§§  935,  937—152  N.  Y.  S.  553. 
1  964-152  N.  Y.  S.  65. 
§  970-152  N.  Y.  S.  356. 
<$  973-152  N.  Y.  S.  431,  450. 
I  974—108  N.  E.  80,  213  N.  Y.  563. 
§  976—152  N.  Y.  S.  65 ;   108  N.  B.  80,  213  N. 

Y.  5<53. 
§  990.    Amended  by  Laws  1913,  ch.  446—152 

N.  Y.  S.  65. 
I  1209-37.2  X.  Y.  S.  163;   108  N.  B.  199,  214 

N.  Y,  43. 
§  1251-152  N.  Y.  S.  225. 
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{  1817—108  N.  E.  199,  214  N.  Y.  43. 

i  1317.    Amended  by  Laws  1912,  cb.  380-108 

N.  E.  192,  213  N.  Y.  499. 
f  1346—108  N.  E.  190,  213  N,  Y.  404. 
§  1346.    Amended  by  Laws  1914,  cb.  851—108 

N.  E.  192,  213  N.  Y.  499. 
{  1391-152  N.  Y.  S.  655. 
1405—152  N.  Y.  S.  679. 
ia32— 152  N.  Y.  S.  792. 
1638—152  N.  Y.  S.  448,  792. 
1638  et  seq.— 152  N.  Y.  S.  633. 
1639-152  N.  Y.  S.  448,  633. 
I  1667,  1668—152  N.  Y.  S.  47. 

1766-152  N.  Y.  S.  579. 

\  3865—152  N.  Y.  S.  557. 

1868—152  N.  Y.  S.  548. 

1871—152  N.  Y.  S.  1035. 

I  1871-1879-152  N.  Y.  S.  584. 

1873—152  N.  Y.  S.  51. 
t  1902—108  N.  B.  86,  214  N.  Y.  32;    108  N. 

E.  217,  214  N.  Y.  101. 
§§  1903,  1904-152  N.  Y.  S.  216. 
I  1932-152  N.  Y.  S.  628. 
I  2120-152  N.  Y.  S.  113. 
§  2141-162  N.  Y.  S.  295. 
I  2320—108  N.  E.  408.  214  N.  Y.  199. 
If  2369,  2374—152  N.  Y.  S.  686. 
§1  2523,  2534.  2749-2801a-108  N.  E.  565,  214 
N.  Y.  383. 
2755—108  N.  B.  562,  214  N.  Y.  360. 
\i  3070,  3228-152  N.  Y.  S.  15. 
I  3236,  3251-152  N.  Y.  S.  737. 
3296-152  N.  Y.  S.  382,  993. 
3343,  subeec  9-152  N.  Y.  S.  930. 
3343,  subsec.  13-152  N.  Y.  S.  584. 

Code  of  Civil  Procedure,  §{  2^72-«77i,  a$ 

Amended  and  Renumbered  in  19H 

(Surrogates  Code), 

i  2504-152  N.  Y.  S.  822. 

2510-152  N.  Y.  S.  431. 

2537—152  N.  Y.  S.  822. 

2531^152  N.  Y.  S.  431,  822. 

2564,  Bubsec.  5—152  N.  Y.  S.  542. 

2588-152  N.  Y.  S.  463,  542. 
!  2593—152  N.  Y.  S.  938. 

2003-152  N.  Y.  S.  403. 

2612—162  N.  Y.  S.  537. 

2616—152  N.  Y.  S.  548. 

2617—152  N.  Y.  S.  734,  822. 
i  2624—152  N.  Y.   S.  661. 

2653a— 152  N.  Y.  S.  333. 

2687—152  N.  Y.  S.  723. 

2727,  subsecs.  la,  3a— 152  N.  Y.  S.  43L 

2728-152  N.  Y.  S.  723. 

2730-152  N.  Y.  S.  726. 

2753—152  N.  Y.  S.  312. 
I  2768,  subsec  3—152  N.  Y.  S.  726. 

CODE  OF  CRIMINAL  PROCEDURE. 

134—152  N.  Y.  S.  672. 
143-152  N.  Y.  S.  707. 
188—152  N.  Y.  S.  890. 
{  275,  276,  282—152  N.  Y.  S.  314. 
§  323,  331—152  N.  Y.  S.  707. 
308-108  N.  B.  183,  214  N.  Y.  16. 
§§  308a,  536—108  N.  E.  94,  214  N.  Y.  37. 
^  542-152  N.  Y.  S.  767. 

PENAL  CX)DB. 
S  280-152  N.  Y.  S.  470. 


RBVISESD  STATUTE^ 

First  Edition, 

Volume  1. 

Pt.  2,  ch.  1,  tit.  2,  SS  68, 101—162  N.  Y.  S.  417. 

Volume  2. 
Pt.  2,  ch.  6,  tit.  1,  I  52-152  N.  Y.  S.  208. 
Pt.  2,  ch.  8,  tit  1,  art.  3-108  N.  EL  424. 

RsviSBD  Laws  1813. 
Volume  2. 
Page  108-108  N.  E.  424. 

CONSOLIDATED  I^Wa. 

Baxkinq  Law  (Oh.  2). 

Ch.  2-162  N.  Y.  S.  240. 
§  74-152  N.  Y.  S.  664. 
I  190-152  N.  Y.  S.  517. 
i  314-152  N.  Y.  S.  664. 

Oiviii  Rights  Law  (Ch.  ©. 
(  60-152  N.  Y.  S.  829. 

Civil  Sebvice  Law  (Ch.  7). 

I  26-152  N.  Y.  S.  105& 
I  2^-162  N.  Y.  S.  495. 

County  Law  (Ch.  11). 
{  240,  subsec  18—152  N.  Y.  S.  402. 

Dbbtob  and  Cbeditob  Law  (Ch.  12). 
I  8-152  N.  Y.  S.  1035. 

Decedent  Estate  Law  (Gh.  13). 
§  84-152  N.  Y.  S.  557,  725. 

Employebs'  Liability  Act. 
See  Labor  Law,  {§  200-204. 

Genebal  Business  Law  (Ch.  20). 
I§  150-154—152  N.  Y.  S.  760. 
i  200-102  N.  Y.  S.  593. 

Genebal  City  Law  (Ch.  21). 

f  20,  subsec.  22.    Amended  by  Lawa   1913.  ck 
247-162  N.  Y.  S.  18. 

Genebal  Constbuotion  Law  (Ch.  22) 
S  39—152  N.  Y.  S.  679. 

Genebal  Cobpobation  Law  (Ch.  23). 
§i  90,  91-152  N.  Y.  S.  910. 

Highway  Law  (Ch.  25). 

I  287,  288—152  N.  Y.  S.  204. 
290,  subsecs.  2,  9—152  N.  Y.  S.  20^ 

JuDiciABY  Law  (Ch.  30). 

I  22—108  N.  E.  214,  214  N.  Y.  140. 

I  205-152  N.  Y.  S.  197. 

i  475-108  N.  E.  036,  214  N.  Y.  361. 

Labob  Law  (Ch.  31). 

Ch,  31-152  N.  Y.  S.  22. 
§  18-152  N.  Y.  S.  29. 
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t3b  added  by  Lewg  1913,  ch.  83-108  N.  B. 

639.  214  N.  Y.  395. 
200-264—108  N.  E.  213,  214  N.  Y.  140. 

liiQUOB  Tax  Law  (Ch.  34). 

J,  flubsec.  9-152  N.  Y.  S.  569. 

^  siibsec.  9.    Amended  by  Laws  1911,  cb«  298 

—152  N.  Y.  S.  301. 
I2a— 152  N.  Y.  S.  569. 
L7— 152  N.  Y.  S.  301. 
25,  20—152  N.  Y.  S.  569. 
27,  subsec.  ^-152  N.  Y.  S.  301. 
iO,  subsec.  7—152  N.  Y.  S.  483. 

Negotiable  Instkuments  Law  (Oh.  8§), 

39,  74—152  N.  Y.  S.  201. 
98-152  N.  Y.  S.  1010. 
107-152  N.  Y.  S.  368. 
210-152  N.  Y.  S.  1014. 

Pknai*  Law  (Oh.  40). 

280-152  N.  Y.  S.  913. 

4.s(^152  N.  Y.  S.  641. 

m>,  subsecs.  5,  6—152  N.  Y.  S.  475. 

774—152  N.  Y.  S.  495. 

939 252  N    Y    S    117 

1340,  1341,'  1343,1344— 152  N.  Y.  S.  314. 
2142—152  N.  Y.   S.  445. 
2176—152  N.  Y.  S.  707. 

Personal  Pbopebtt  Law  (Oh.  41). 

41-152  N.  Y.  S.  930. 

44.    Amended  by  Laws  1914,  cb.  507—152  N. 

Y.  S.  584. 
i  60-67—152  N.  Y.  S.  394. 
62-152  N.  Y.  8.  592,  750. 
65-152  N.  Y.  S.  650,  1090. 
93  added  by  Laws  1911,  ch.  571-152  N.  Y. 

S    1043 
i  130,' 150-152  N.  Y.  S.  900. 
157  aided  by  Laws  1911,  ch.  571—152  N.  Y. 

S.  900. 

PooB  Law  (Oh.  42). 
t  40,  62—152  N.  Y.  S.  496. 

PuBUO  Health  Law  (Oh.  45). 

160,  subsec.  7—152  N.  Y.  B.  977. 

174r-152  N.  Y.  S.  977. 

:^^7— 152  N.  Y.  S.  875. 

337.    Added    by    I^aws    1911,    ch.    335,    and 

amended  by  Laws  1914,  ch.  414—152  N. 

Y.  S.  875. 

Railboad  Law  (Oh.  49). 
93-152  N.  Y.  S.  263. 

Real  Pbopebtt  Law  (Oh.  50). 
j  96,  97—152  N.  Y.  S.  840. 
i  111,  161—152  N.  Y.  S.  417. 
301.  subsec.  8-152  N.  Y.  S.  553. 
!  303,  306—152  N.  Y.  8.  553. 

Heliqious  Oobpobationb  Law  (Oh.  51). 
^  51—152  N.  Y.  S.  497. 

Stock  Oorpobation  Law  (Oh.  59). 

29-152  N.  Y.  S.  102. 
67—152  N.  Y.  S.  835. 


Tax  Law  (Ch.  60). 

|§  220,  221.    Amended  by  Laws  1910,  ch.  706 

1^52  N    Y    S    732 

I  221.    Amended'  by  Laws  1912,  ch.  206—152 

N    Y    S    879 
§i  270-27^-152  n!  Y.  S.  562. 
i  278^152  N.  Y.  S.  562,  587. 

Tbansfeb  Tax   Law. 
See  Tax  Law,  ch.  60,' §§  220-246. 

Tbanbpobtation  Oobpobations  Law  (Oh.  63). 
(  10&-152  N.  Y.  S.  827. 

Village  Law  (Oh.  64). 

I  95-152  N.  Y.  S.  204. 

WoBKMEN's  Oompensation  Law  (Oh.  67). 

II  3,  20,  23,  68-152  N.  Y.  S.  117. 

OITY  OHARTERS. 

Greater  New  York.  §§  415,  416.    Laws  1901, 

ch.  406.    Amended  by  Laws  1913,  ch.  754 

-152  N.  Y.  S.  128. 
Greater  New  York,  |  1089.    Laws  1901,  ch.  ^66 

—152  N.  Y.  S.  622. 
Greater   New   York,  §   1090.    Laws  1901,  ch. 

466-152  N.  Y.  S.  870. 
Greater   New  York,   §  1091.    Laws  1901,  ch. 

466.    Amended  by  Laws  1913,  ch.  534— 

152  N.  Y.  S.  870. 
Johnstown,  |{  130,  133,  134.    Laws  1905,  ch. 

593-152  N.  Y.  S.  295. 
New  Rochelle,  f  33.    Laws  1910,  ch.  559--152 

N.  Y.  S.  113. 

MUNIOIPAL  OOURT  AOT. 
(Laws  1902,  cb.  580.) 

20-152  N.  Y.  S.  225. 

139—152  N.  Y.  S.  1090. 

253—152  N.  Y.  S.  225,  232,  695. 
"  254,  255—152  N.  Y.  S.  232. 
'256-152  N.  Y.  S.  225,  232. 

311—152  N.  Y.  S.  992,  1024. 

LAWS. 

1801,  ch.  79—152  N.  Y.  S.  497. 

1826,  ch.  58-152  N.  Y.  S.  357. 

1837,  ch.  182-152  N.  Y.  S.  357. 

1841,  ch.  118-152  N.  Y.  S.  881. 

1848,  ch.  319-152  N.  Y.  S.  881.  _ 

1853,   ch.    462.    Repealed   by    Laws  1909,  ch. 

201—152  N.  Y.  S.  435. 
1855,  ch.  121-152  N.  Y.  S.  357. 
1857,  ch.  763-152  N.  Y.  S.  357. 
1S60.  ch.  360-152  N.  Y.  S.  8S1. 
1864,  ch.  57-152  N.  Y.  S.  881. 
1871,  ch.  574—152  N.  Y.  S.  357. 
1887,  ch.  546,  §  21,  subsec.  11-152  N.  Y.  S. 

517. 
1892,  ch.  689,  §§  156,  158-152  N.  Y.  S.  517. 

1895,  ch.  531—152  N.  Y.  S.  20. 

1896,  ch.  547,  I  91.    Amended  by  Laws  1902, 
ch.  151-152  N.  Y.  S.  417. 

1896.  ch.  547,  §  141-152  N.  Y.  S.  417. 

1897,  ch.  414,  f  264-152  N.  Y.  S.  73. 
18J)8,  ch.  230-152  N.  Y.  S.  938. 

1901,  ch.  466,  §§  415,  416.    Amended  by  Laws 
1913,  ch.  754-152  N.  Y.  S.  128. 
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1901,  ch.  466,  I  1089-152  N.  Y.  S.  622. 
1901,  ch.  466,  J  1090-152  N.  Y.  S.  870.       ^^^ 
1901,  ch.  406,  I  1091.    Amended  by  Laws  1913, 
ch.  D34— 152  N.  Y.  S.  870. 

1901,  ch.  706,  il  2.  Amended  by  Laws  1904, 
ch.  699;  Laws  1906,  ch.  496-152  N.  Y. 
S.  626. 

1902,  ch.  151—152  N.  Y.  S.  417. 
1902,  ch.  506-152  N.  Y.  S.  73. 

1902,  ch.  580,  I  20—152  N.  Y.  S.  225. 
1902,  ch.  580,  §  189—152  N.  Y.  S.  1090. 
1902,  ch.  580,  §  253—152  N.  Y.  S.  225,  232,  695. 
1902,  ch.  586,  §§  254.  255-152  N.  Y.   S.  232. 
1902,  ch.  580,  I  256-152  N.  Y.  S.  225,  232. 

1902,  ch.  580,  §  311—152  N.  Y.  S.  992,  1024. 

1903,  ch.  147-152  N.  Y.  S.  56. 

1904,  ch.  699—152  N.  Y.  S.  626. 

1905,  ch.  503,  §§  130,  133,  134-152  N.  Y.  S. 
295. 

1905,  ch.  723,  §  3—152  N.  Y,  S.  1038. 

1905,  ch.  724,  §§  3.  5,  7,  13,  46—152  N.  Y. 
S.  1038. 

1906,  ch.  496-152  N.  Y.  S.  626. 

1907,  ch.  185—152  N.  Y.  S.  760. 

1908,  ch.  47^-152  N.  Y.  S.  760. 

1909,  ch.  201—152  N.  Y.  S.  435. 

1909,  ch.  596—152  N.  Y.  S.  760. 

1910,  ch.  348,  art.  3a— 152  N.  Y.  S.  760. 
1910,  ch.  559,  S  33-152  N.  Y.  S.  113. 
1910,  ch.  059,  I  31-152  N.  Y.  S.  445. 

1910,  ch.  706—152  N.  Y.  S.  732. 

1911,  ch.  298r-152  N.  Y.  S.  301. 
1911,  ch.  335—152  N.  Y.  S.  875. 
1911,  ch.  571—152  N.  Y.  S.  900,  1043. 

1911,  ch.  571,  I  130-152  N.  Y.  S.  1027. 

1912,  ch.  206—152  N.  Y.  S.  879. 

1912,  ch.  380—108  N.  E.  192,  213  N.  Y.  499. 
1912,  ch.  548.    Amended  by  Laws  1913,  ch.  825 
—152  N.  Y.  S.  988. 

1912,  ch.  548,  i  4.  Amended  by  Laws  1913, 
ch.  266-152  N.  Y.  S.  938. 

1913,  ch.  83—108  N.  E.  639,  214  N.  Y.  395. 
1913,  ch.  86—152  N.  Y.  S.  740. 

1913,  ch.  247—152  N.  Y.  S.  18. 

1913,  ch.  247,  §  20,  subsea  5—152  N.  Y.  S.  110. 

1913,  ch.  266—152  N.  Y.  S.  938. 

1913,  ch.  446—152  N.  Y.  S.  65. 

1913,  ch.  534—152  N.  Y.  S.  870. 

1913,  ch.  624^152  N.  Y.  S.  971. 

1913,  ch.  740,  §  8a— 108  N.  B.  278,  214  N.  Y. 

121. 
1913,  ch.  754—152  N.  Y.  S.  128. 

1913,  ch.  825—152  N.  Y.  S.  938. 

1914,  ch.  41,  §§  10,  11,  15—152  N.  Y.  S.  649. 
1914,  ch.  351—108  N.  B.  190,  213  N.  Y.  404 ; 

108  N.  E.  192,  213  N.  Y.  499. 
1914,  chs.  388,  396-108  N.  B.  278,  214  N.  Y. 

121. 
1914,  ch.  414—152  N.  Y.  S.  875. 
1914,  ch.  507—152  N.  Y.  S.  584. 
1914,  ch.  510-152  N.  Y.  S.  42& 
1914,  ch.  512—108  N.  B.  278,  214  N.  Y.  121. 

STENOGRAPHERS. 

See  Trial,  ^==>31. 

STEVEDORES. 

See  Master  and  Servant,  ^=»121« 


STIPULATIONS. 

See  Carriers,  ^ss»159;  Executors  and  Adjsic- 
istrators,  ^=»507;  Insurance,  ^=»597;  Ref- 
erence, ^ss»76. 

«=>6  (N.Y.Sup.)  Under  rale  11  of  the  Central 
Rules  of  Practice,  oral  agreement  by  plaintif 
that  action  might  be  regarded  as  discontinue 
if  certain  payments  were  made  held  unenforce- 
able.—Gallender  v.  Dresaler-Beard  Mfg.  Co, 
152  N.  Y.  S.  645. 

^=s>l3  (N.Y.Sup.)  Concession  by  defendant's  it- 
tomey  held  not  affected  by  ruling  of  court  srriE- 
ing  out  concessions  without  the  request  of  o- 
ther  attorney.— Bump  ▼.  Hanigan.  152  N.  Y.  S. 
966. 

STOCK. 

See  Banks  and  Banking,  ^s»315;  Corpora- 
tions, «=>71-114 :  Evidence,  ^=>226 ;  Frau.. 
<3c=>59;  Gifts,  (8=s»22,  49;  Taxation,  e=>Z:i*, 
384;    Wills,  <S=»754. 

STOCKHOLDERS. 

See  Corporations,  ^=s>186,  238. 

STREET  RAILROADS. 

See  Carriers;   Eminent  Domain,  ^S3>47. 

I.   EgTABMgHMENT,  CONSTRITC- 
TION.  AND  MAINTEH AKCE. 

<S=»3I  (N.Y.Sup.)  Under  Laws  1913,  c.  e^l 
street  railroad,  operating  cars  over  bndg<e  t>  :* 
repaired  by  state  while  extending  a  canal  syi^ 
tern,  held  to  have  no  right  to  compel  by  injj'.> 
tion  state  officers  to  provide  for  the  maisr^- 
nance  of  its  traffic  upon  such  bridge  daring  re- 
pairs.—International  Ry.  Co.  V.  Wotiierspo 'E. 
152  N.  Y.  S.  971. 

^=:»34  (N.Y.Sup.)  Non-complianoe  of  str*^ 
railway  company  with  certificate  of  Puh- 
Service  Commission  as  to  placing  columns  ii 
relocating  its  elevated  structure  heid  subject  t- 
restraint  by  injunction  at  the  instance  of  u 
abutting  property  owner. — Callahan  Estate  t. 
Interborough  Rapid  Transit  Co.,  152  N.  Y.  S. 
967. 

In  suit  by  abutting  property  owner  to  en:«  jl 
relocation  of  defendant  street  railway's  elevat-.^ 
structure  in  violation  of  certificate  of  Puba' 
Service  Commission,  delay  in  bringing  js-:*. 
caused  by  negotiations  between  the  parties  :•. 
avoid  litigation,  was  not  laches. — ^Id. 
^=>44  (N.Y.Sup.)  Abutting  property  owners  ar» 
without  remedy  for  annoyance  eause<i  bv  d^ 
operation  of  a  street  railway  upon  tracks  Uv- 
fully  laid  within  the  street.— Davia  t.  Inter- 
national Ry.  Co.,  152  N.  Y.  S.  88, 

A  street  railroad  company  cannot  operate  i 
Y  on  its  private  property  adjoining  an  &uixr<- 
ment  house  in  such  a  way  as  to  be  a  privait 
nuisance  against  the  residents  of  the  apartm'-i: 
— Id. 

The  operation  of  a  Y  by  a  street  railr.:i: 
company  upon  its  private  premises  adjoir.i: 
plaintiffs  apartment,  the  noise  from  which  di- 
turbed  the  sleep  of  plaintiff  and  hia  tenant 
held  to  be  a  private  nuisance.— Id. 

Where  damage  to  plaintiff  from  the  operatic 
of  a  Y  by  a  street  railroad  company  ia  show  a. 
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he  court  can  render  a  Judgment  restraining 
ontinuance  of  the  nuisance  unless  damages  are 
aid.— Id. 

II.  REOUIiATION  AND  OPERATION. 

?=>87  (N.Y.Co.Ct.)  A  motorman,  on  seeing  that 
orses  in  the  street  are  frightened,  must  have 
is  car  under  such  control  that  he  can  readily 
top,  if  necessary. — Sheldon  v.  Otsego  &  H.  R. 
:o.,  152  N.  Y.  S.  702., 

t=»90  (N.Y.Co.Ct.)  A  motorman  need  not  ordi- 
arily  stop  his.  car  on  seeing  an  animal  or  ve- 
icle  on  the  street,  but  on  giving  proper  warn- 
Qg  may  assume  that  the  animal  or  vehicle  will 
e  turned  out  to  avoid  a  collision.— Sheldon  v. 
)tsego  &  H.  R.  Co.,  152  N.  Y.  S.  702. 
Sss-SQ  (N.Y'.Co.Ct.)  One  in  charge  of  horses  on 
street  on  which  cars  run  must  handle  the 
orses  in  a  reasonable  manner.— Sheldon  v.  Ot- 
«>go  &  H.  R.  Co.,  152  N.  Y.  S.  702. 

5=>l  17  (N.Y.)  Whether  speed  of  45  to  50  miles 
n  hour  by  electric  railway  car  on  a  much-trav- 
led  suburban  highway  was  negligence  held  a 
iiestion  for  the  jury.— Mullen  y.  Schenectady 
ty.  Co.,  108  N.  E.  412,  214  N.  Y.  300. 
Whether  person  was  negligent  in  crossing 
racks  to  board  car  which  he  apparently  thought 
iTould  stop  held  for  the  jury,  though  there  was 
o  evidence  that  he  Jooked  towards  the  car  after 
tarting  to  cross.— Id. 

5=>l  17  (N.Y.Co.Ct.)  Whether  a  motorman,  run- 
in  ^  his  car  into  a  horse  on  the  street,  was 
iiilfv  of  negliaronce.  held  for  the  jury.- Sheldon 
.  Otsego  &  H.  R.  Co.,  152  N.  Y.  S.  702. 
Wueiiier  one  in  charge  of  horses  on  a  street 
xcrcised  ordinary  care  to  prevent  injury  to 
hem  in  a  collision  with  a  street  car  held  for 
he  jury.— Id. 

STREETS. 

lee  Municipal  Corporations,  ^=>450,  703,  706, 
771-821. 

SUBMISSION  OF  CONTROVERSY. 

5=>16  (N.Y.Sup.)  Where  all  the  parties  neces- 
nry  to  a  determination  of  a  submission  of  con- 
roversy  are  not  before  the  court,  the  proceed- 
Dg  must  be  dismissed. — Gallagher  v.  American 
Javings  Bank,  152  N.  Y.  S.  323. 

SUBROGATION. 

^=^23  (N.Y.Sup.)  Buyer  of  mortgage,  who  had 
o  knowledge  that  such  mortgage  bad  been  exe- 
uted  to  a  dummy  mortgagee  merely  for  pur- 
oses  of  assignment  to  him,  and  who  had  pur- 
based  at  a  discount  rendering  the  transaction 
usurious  loan,  held  entitled  to  subrogation  to 
ights  under  a  prior  incumbrance  paid  off  by  his 
loney.— Schanz  v.  Sotscheck,  152  N.  Y.  S.  851. 

SUBSCRIPTIONS. 

•ee  Corporations,  ^3»71,  00^ 

SUBSTITUTED  SERVICE. 

!ee  Process,  ^=»83. 


SUICIDE. 

See  Insurance,  ^=»446. 


SUMMONS. 


See  Process. 


SUNDAY. 

See  Criminal  Law,  ^=»88. 
^=>2  (N.Y.Sup.)  The  Legislature  alone  may  pre- 
scribe how  Sunday  shall  be  kept,  and  hence  the 
city  of  Yonkers  could  not  independently  com- 
pel and  enforce  Sunday  closing  of  a  moving 
picture  place  by  fine  and  imprisonment— People 
ex  rel.  Kieley  v.  Lent,  152  N.  Y.  S.  18. 
<S=»2  (N.Y.Sup.)  Though  Sabbath  breaking  is 
essentially  rather  against  police  regulations 
than  a  crime,  the  Legislature  has  power  to  de- 
clare it  a  misdemeanor,  as  is  done  by  Penal 
Law,  S  2142.— People  v.  Fuchs,  152  N.  Y.  S. 
445. 

SURETYSHIP. 

See  Principal  and  Surety. 

SURFACE  WATERS. 

See  Waters  and  Water  Courses,  ^=»119. 

TAXATION. 

See  Corporations,  ^=sll4;  Death,  ^:s»2;  In- 
ternal Revenue;  Intoxicating  Liquors,  €=» 
44-108;  Mnnidpal  Corporations,  «=>513,  957, 
972;  Princinal  and  Surety,  ^=^145;  Rail- 
roads, ^=3»134;  Vendor  and  Purchaser,  ^» 
232. 

in.   LIABILITY  OF  PERSONS  AND 
PROPEBTT. 

(A)  Private  Peraoaa  and  Property  la  Gen* 
eral. 

€ss»59  (N.Y.Sup.)  No  duty  rests  upon  the  donee 
of  stock,  by  way  of  declaration  of  trust,  to  af- 
fix a  transfer  stamp  to  such  declaration  under 
Tax  I^w.  §1  270-272.— Ambrosius  v.  Ambrosi- 
us,  152  N.  Y.  S.  562. 

V.   LEVT  AND  ASSESSMENT. 

(B)   Asaeasora  and  Proceedliiflre  for  A«« 
neiiflinent. 

«©=^3I0  (N.Y.Sup.)  Laws  1914,  c.  510,  confer- 
ring power  and  duty  of  assessment  and  col- 
lection of  taxes  upon  town  officers,  so  as  to 
take  away  such  powers  from  officers  of  yillage 
in  the  town,  held  not  in  conflict  with  Const, 
art.  10,  §  2,  providing  that  town  and  village 
officers  shall  be  elected.— People  ex  rel.  Town 
of  Pelham  v.  Village  of  Pelham,  152  N.  Y.  8. 
428. 

(D)   Mode   of    Aasefmnieiit    of   Corporate 
Stocky   Property,   or    Receipts. 

^»376  (N;Y.Sup.)  Bridges  carrying  highways 
over  railroad  held  presumptively  tangible  prop- 
erty in  making  valuation  of  special  franchises, 
under  Railroad  Law,  §  93.— People  ex  rel.  New 


For  cases  la  Dec.  Dig.  &  Am.  Dig.  Key  No.  Seriids  ft  Indexes  see  same  topic  and  K&Y-NUMBBR 

152N.Y.S.-77  Cn,f^n]o 

Digitized  by  VjOOv  IC 


TaaEatioa 


152   NEW   YORK   SUPPLEMENT 


121S 


Tork.  O.  &  W.  Ry,  Co.  v.  State  Board  of  Tax 
Com'rs,  152  N.  Y.  S.  263. 

That  part  of  subway  highway  at  right  angles 
passing  beneath  a  railroad  occupying  part  of 
another  highway,  which  supported  such  road's 
tracks,  held  tangible  property,  under  Railroad 
Law,  §  93.— Id. 

^=s>384  (N.Y.Sur.)  Evidence  on  executor's  ap- 
peal from  appraiser's  valuation  of  certain  shares 
of  stock  belonging  to  estate  held  to  sustain  val- 
uation of  $125  a  share.— In  re  Pancoast's  Es- 
tate, 152  N.  Y.  S.  724. 


(G) 


Revle-Wy   Correction,  or  Setting   Aside 
of   Aaaeaament. 


^=s>496  (N.Y.Sup.)  It  is  customary  for  courts 
in  certiorari  to  review  an  assessment  for  taxes, 
to  apply  the  limitations  of  civil  actions.— People 
ex  rel.  Importers'  &  Traders'  Nat.  Bank  v. 
Purdy.  152  N.  Y.  S.  275. 

The  statutory  ri|:ht  to  review  an  assessment 
by  certiorari  is  subject  to  the  power  of  the  court 
to  deny  relief  on  the  ground  of  laches. — Id. 

Certiorari  sued  out  August  14,  1912,  to  review 
assessments  of  stock  for  the  years  1901-1907, 
inclusive,  held  barred  by  laches. — Id. 

Xm.  I^EGACT,  INHERITANCE,  AND 
TRANSFER  TAXES. 

^s>860  (N.Y.Sur.)  While  the  procedure  is  con- 
trolled by  the  statute  in  force  when  the  proceed- 
ings to  determine  transfer  tax  are  begun,  the 
rights  of  the  parties  and  the  amount  of  the 
transfer  tax  are  controlled  by  the  statute  in 
force  at  the  time  of  the  transfer.— In  re  Haley's 
Estate,  152  N.  Y.  S.  732. 

^=»862  (N.Y.Sur.)  Where  the  estate  of  a  de- 
cedent, who  died  in  January,  1911,  was  apprais- 
ed at  $6,363.64,  one-half  of  which  was  trans- 
ferred to  his  sister  and  the  balance  to  nieces  and 
a  nephew,  each  of  whom  received  more  than 
$500,  tJie  transfer  tax  was  assessable  under 
Tax  Law,  §§  220,  221,  as  amended  in  1910 
(Laws  1910,  e.  706).— In  re  Haley's  Estate, 
152  N.  Y.  S.  732. 

<8=»876  (N.Y.Sup.)  The  Hebrew  Charities  Build- 
ing held  a  charitable  corporation,  within  Trans- 
fer Tax  Law,  §  221,  as  amended  by  Laws  1912, 
c.  206,  exempting  such  corporations  from  the 
payment  of  tne  transfer  tax. — ^In  re  Loeb,  152 
N.  Y.  S.  879. 

TEACHERS. 

See  Schools  and  School  Districts,  €=»133,  144. 

TELEGRAPHS  AND  TELEPHONES. 

n.  REGUXATION  AND  OPERATION. 

^=945  (N.Y.Sup.)  Under  Transportation  Corpo- 
rations* Law,  I  103,  heldt  that  telephone  com- 
pany, which  failed  to  credit  subscriber  with 
payment,  and  discontinued  service  after  pay- 
ment was  shown,  was  not  liable  for  penalty 
therein  provided. — Rose  v.  New  York  Telephone 
Co.,  152  N.  Y.  S.  827. 

TENANCY  IN  COMMON. 

See  Trusts,  «=»295. 


TENDER. 

See  CJontracts,  ^=»279;  Specific  Performance, 
«=»97. 

THEATERS  AND  SHOWS. 

See  Copyrights,   ^=»74;    Sunday,    ^=>2. 

^s:^3  (N.Y.Sup.)  A  license  for  an  exhibition  of 
moving  pictures  may  be  conditionally  graiit»-l 
subject  to  reasonable  hours  of  opening  and  c:L- 
er  limitations  upon  its  exercise.— People  ex  rd 
Kieley  v.  Lent,  152  N.  Y.  S.  la 

THREATS. 

See  Injunction,  ^=»104. 

TICKETS. 

See  Carriers,  ^=s>252. 

TIME. 

See  Appeal,  ^s»664 ;  Insurance,  ^=3»597;  Land- 
lord and  Tenant,  ^=^116;  Limitation  of  Ac- 
tions, 4^=».55;  Municipal  Corporations^  ^^ 
792;  Vendor  and  Purchaser,  ^=s>75;  Wilk 
<S=>481.  540. 


See  Records,  ^=s»9. 


TITLE. 
TORTS. 


See' Carriers,  <©k>281-346:  Fraud;  liibel  tod 
Slander;  Master  and  Servant,  ^=»87**»-5.>': 
Municipal  Corporations,  ^=»733-^857;  Ntfii- 
gence;  Nuisance ;  Trespass ;  Trover  and  dfH- 
version. 

«=>8  (N.Y.Sup.)  Under  Qvil  Rights  Law,  {  5«X 
plaintiff  held  to  have  no  right  of  action  for  a 
display  in  motion  pictures  of  his  name,  whieh 
had  been  in  a  sign  on  a  factory  photc^rapb^ 
—Merle  v.  Sociological  Research  Film  Corpora- 
tion, 152  N.  Y.  S.  829. 

Under  Civil  Rights  Law,  §  50,  use  of  plaia- 
tiff's  name  in  motion  pictures,  to  describe  an  it 
terior  factory  scene  arranged  by  the  producer. 
held  to  give  plaintiff  factory  owner  a  right  of 
action. — ^Id. 

TRADE-MARKS  AND  TRADE-NAMES. 

See  Physicians  and  Surgeons,  ^=»6. 

xV.   INFRINGEMENT  AND    UKFAIB 

COMPETITION. 

fB)  IVliat  Competition  Unlftirrfal. 

^=»78  (N.Y.Sup.)  Owner  of  apartment  hou^ 
held  not  entitled  to  restrain  use  of  its  uame  by  a 
hotel,  where  he  had  suffered  and  would  sufe: 
no  money  loss.— Astor  v.  West  ICighty>Seu}a4 
St  Realty  Co.,  162  N.  Y.  S.  63L 

TRADE  UNIONS. 

See  Master  and  Servant,  ^=>341. 

TRANSCRIPTS. 

See  Internal  Revenue,  ^=»19. 
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TRANSFERS. 

See  Corporations,  4$=s»114;  Taxation,  «=>860- 
876. 

TREATIES. 

See  Judgment,  ^=s>829. 

<S=>M  (N.YO  The  treaty  between  the  United 
States  and  Italy  does  not  render  invalid  liabor 
Law,  forbidding  employment  of  aliens  on  public 
works.— People  v.  Crane,  108  N.  E.  427,  214 
N.  Y.  154. 

TRESPASS. 

See  Eminent  Domain,  ^s»271. 

n.  ACTIONS. 
(D)  DAmaseM. 

<S=>6I  (N.Y.Siip.)  Under  Code  Civ.  Proc.  §§ 
1667,  1668,  one  recovering  for  cutting  trees 
within  a  public  highway,  on  which  his  premises 
abut,  may  not  recover  treble  damages.— Pfohl  v. 
Rupp,  152  N.  Y.  S.  47. 

TRIAL 

See  Appeal,  <g=s>216,  1151:  Bills  and  Notes, 
<®=>537;  Carriers,  ^=>320,  321;  Corpora- 
tions, ^=»308:  Costs;  Damages,  «=>208; 
Divorce,  <&=>223;  Fraud,  ^=5>64-  Insurance, 
<S=>668;  Jury;  Landlord  and  Tenant,  ^=> 
2.33 ;  Master  and  Servant,  <g=s>43,  268,  285- 
296;  Municipal  Corporations,  tS=»706,  821; 
Negligence,  <S=»136;  New  Trial;  Partition, 
<S=570;  Sales,  <S=»365,  445,  479;  Street  Rail- 
roads, ^=»117;  Venue ;  Weapons,  ^=»18. 

[.   NOTICE  OF  TRIAIi  ANB  PREUMI- 
NART  PROCEEDINGS. 

®=»3  (N.Y.)  By  not  objecting,  the  parties  con- 
sented to  trial  of  all  the  issues,  legal  and  eq- 
uitable, at  the  Trial  Term.— City  of  New  York 
V.  Matthews,  108  N.  E.  80,  213  N.  Y.  563. 

Mere  objection  at  Trial  Term  to  admission  of 
evidence  to  show  a  mistake,  issue  as  to  which 
was  raised  by  the  counterclaim,  is  insufficient 
to  raise  the  point  that  the  equitable  issues 
should  be  sent  to  the  Special  Terra. — Id. 
©==33  (N.Y.Sup.)  Where,  in  an  action  on  a  lease, 
lofendant  pleaded  an  equitable  counterclaim 
graying  for  reformation  motion  of  plaintiff  for 
I  separate  trial  of  the  equitable  issues  was  im- 
properly denied. — Ward  v.  Union  Trust  Co.  of 
Vew  York.  152  N.  Y.  S.  237. 
®=»3  (N.Y.Sup.)  In  a  personal  injury  action, 
'leld  improper,  under  Code  Civ.  Proc.  §  973,  to 
ieny  a  motion  for  separate  trial  on  the  issue 
)f  release.— Terry  berry  v.  Lehigh  Valley  R.  Co., 
L52  N.  Y.  S.  450. 

n.   DOCKETS,   LISTS,  AND   CAUSN- 
DARS. 

^=9 1 2  (N.Y.Sup.)  PlaintiflTs  motion  to  place 
ase  on  short-cause  calendar  ft e/d  not  premature- 
y  granted,  on  account  of  pendency  of  defend- 
in  ts  motion  for  order  to  compel  plaintiff  to  file 
L  reply  to  defenses  set  up  in  answer.— Polstoin 


V.  General  Accident,  Fire  &  Life  Assur.  Corpora- 
tion, 152  N.  Y.  S.  906. 

Court's  action  in  providing,  in  an  order  made 
upon  defendant's  motion  to  compel  plaintiff  to 
answer,  that  the  issues  should  remain  as  of 
original  date  and  the  cause  retain  its  position 
on  the  calendar,  was  proper,  although  the  case 
had  been  placed  on  the  short-cause  calendar  on 
plaintiff's  motion.— Id. 

Order  granting  plaintiff's  second  motion  to 
place  case  on  short-cause  calendar  held  im- 
properly granted,  as  having  b|fen  made  without 
any  vacation  of  record  of  the  first  order  to  the 
same  effect— Id. 

in.  COURSE  AND  CONDUCT  OF 
TRIAI.  IN  GENERAL. 

<8=»3I  (N.Y.Sup.)  Under  Judiciary  Law,  §  295, 
heJd,  that  the  trial  court  had  no  authority  to  di- 
rect the  stenographer  not  to  take  down  rulings 
or  exceptions  thereon.— Weber  v.  Interborough 
Rapid  Transit  Co.,  152  N.  Y.  S,  197. 

VI.   TAKING    CASE    OR   QUESTION 
FROM  JURY. 

(A)   Ctoeatlons  of  Lair  or  of  Fact  in  Gen- 
eral. 

<e=:»l36  (N.Y.Sup.)  In  an  action  by  plaintiff 
against  his  employers  for  wrongful  discharge 
under  a  written  contract  to  devote  his  entire 
services  to  their  business,  instruction  held  er- 
roneous as  leaving  to  the  jury  the  construction 
of  a  written  instrument- Kurlan  v.  Gutman, 
152  N.  Y.  S.  897. 

<g=>140  (N.Y.)  The  credibility  of  testimony  by 
defendant  ana  his  son,  that  the  son's  automo- 
bile was  licensed  in  defendant's  name  by  mis- 
take, to  rebut  the  prima  facie  case  established 
by  the  license,  is  for  the  jury.— Ferris  v.  Ster- 
ling, 108  N.  E.  406,  214  N.  Y.  249. 

€=:»I46  (N.Y.Sup.)  Where  six  of  the  jury  re- 
monstrated with  the  court  as  to  language  used 
by  defendants'  counsel,  and  declared  that  they 
had  been  insulted  thereby,  counsel  was  entitled, 
on  application,  to  withdrawal  of  juror  and  a 
mistrial.— Summo  v.  Snare  &  Triest  Co.,  152  N. 
Y.   S.  29. 

(O  Diamlaaal  or  Nonault. 

<©=>I59  (N.Y.Sup.)  Plaintiff,  consenting  that 
trial  court  determine  question  of  fact,  where- 
upon his  suit  was  dismissed,  held  not  entitled 
to  a  reversal  by  showing  question  of  fact  which 
should  have  been  submitted  to  jury,  unless  there 
should  have  beeji  verdict  in  his  favor.— Martin 
V.  City  of  New  York.  152  N.  Y.  S.  8. 

(D)  Direotlon  of  Verdict. 

t@=:»l77  (N.Y.Sup.)  Where,  at  the  close  of  the 
evidence,  both  parties  moved  for  a  directed  ver- 
dict, the  questions  of  fact  were  left  to  the  court. 
— Xewcomb  v.  La  Roe,  152  N.  Y.  S.  635. 

<©=>I78  (N.Y.Sup.)  On  plaintiff's  motion  for  a 
directed  verdict  on  the  pleadings,  the  aliej;ations 
of  the  answer  must  be  taken  as  true. — Cohen  7. 
Frankel,  152  N.  Y.  S.  1018. 
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VH.   INSTRUOTIONS    TO    JUBT. 

(D)  Applicability    to    Pleadiniira    and    fSvl- 
denoe. 

^=>25l  (N.Y.Sup.)  In  an  action  for  rent  un- 
der an  oral  lease,  submission  of  issue  whether 
an  oral  lease  made  in  May  was  repudiated  in 
September  held  erroneous. — Leonori  Hotel  Co. 
▼.  Quintard,  152  N.  Y.  S.  1007. 

IX.   VERDICT. 
(A)  General  Verdict. 

^=»333  (N.Y.Sup.)  In  an  action  for  breach  of 
contract,  where  under  the  evidence  plaintiff 
was?  entitled  to  a  certain  sum  or  nothing,  a  ver- 
dict for  about  half  that  sum  must  be  set  aside. 
— Loeb,  Cooney  &  Loeb  v.  Johnson-Salkeld  Co., 
162  N.  Y.  S.  1046. 

^=>335  (N.Y.Sup.)  Basis  must  be  laid  in  evi- 
dence, as  by  showing  what  proportion  of  the 
damage  each  defendant  caused,  to  justify  the 
apportionment  of  plaintiff's  recovery  among  sev- 
eral defendants.— Mecum  v.  Becker,  152  N.  Y. 
S.  385. 

TROVER  AND  CONVERSION. 

See  Action,  ^=»27;  Copyrights,  €=»48;  Trusts, 
<$=»249. 

H.   ACTIONS. 

(B)  Jnrisdictlou,  Parties,   Preliminary 
ProceedinflTfl,  and  Pleadlnjp. 

^=934  (N.Y.Sup.)  Where  two  or  more  persons 
are  sued  jointly  for  a  conversion,  a  joint  tak- 
ing must  be  proved.— Black  v.  Strang,  152  N. 
Y.  S.  515. 

TRUST  DEEDS. 

See  Mortgages. 

TRUSTEES. 

See  Bankruptcy,  ^=>296. 

TRUSTS. 

See  Bankruptcj^  ^=»140,  161;  Banks  and 
Banking,  <&=»315,  317;  Charities,  <g=s>3G; 
Perpetuities,  ^=s»6 ;  Specific  Performance,  ^=» 
97;    Taxation,  «ft=>59;    Wills,  <g=>489,  676- 


I.   CREATION,   EXISTENCE,   AND   VA- 
LIDITY. 

(A)   Expreaa    Tmata. 

^s>l7,  18  (N.Y.Sup.)  By  the  common  law  of 
the  state  and  its  general  equity  jurisprudence, 
a  parol  trust  in  land  is  valid  and  enforceable. — 
Arbury  v.  De  Niord,  152  N.  Y.  S.  763. 
^=»35  (N.Y.)  A  surviving  husband  who  accept- 
ed the  provisions  of  a  joint  will  held  a  trustee 
for  remaindermen  of  property  devised  to  him 
by  his  wife  for  life.—Kastetter  v.  Hoenninger, 
108  N.  B.  210,  214  N.  Y.  66. 

(B)   Resvltinv  Trnsta. 

^=»62'/2  (N.Y.Sup.)  In  an  action  by  a  trustee 
in  bankruptcy  to  impress  with  a  trust,  in  favor 
of  the  creditors  of  the  bankrupt,  lands  in  Cana- 


da standing  in  the  name  of  another,  Canadian 
laws  governed  the  transactions  between  the  iisj- 
tiesf— Arbury  v.  De  Niord,  152  N.  Y.  S.  T63. 

(C)   Constructive  Trusts. 

^=s>9l  (N.Y.Sur.)  A  constructive  trust  does  not 
arise  as  to  a  former  trustee  of  a  testameDtarj 
trust,  where  redress  can  be  had  against  him  ic 
his  original  relation  to  the  property- — In  re 
Overton,  152  N.  Y.  S.  545. 

€=>IIO  (N.Y.Sup.)  Evidence  held  insufficiefit 
to  show  that  a  franchise  taken  indivfduallT  wt* 
held  in  trust  for  a  corporation. — Donohue  v. 
City  Water  Power  Co.,  152  N.  Y.  S.  61. 

IV.   MANAGEMENT  AND  DISPOSAL 
OF   TRUST  PROPERTY. 


«=>I9I  (N.Y.Sup.)  Under  1  Rev.  St.  (Ist  Ed* 
pt.  2,  c.  1,  tit.  2,  8  68,  afterwards  Real  P^.f'- 
erty  Law  (Laws  1896,  c.  547)  |  91,  and,  j 
amended   by   Laws  of   1902,  .c.   151,    becomicj: 


Heal  Property  Law  (Consol.  Laws,  c.  50)  |  IIL 
and  1  Rev.  St  (Ist  Ed.)  pt.  2,  c.  1,  tit.  2, J  lOL 
becoming  Real  Property  Law  (Ijaws  18y6.  c 
547)  §  141,  and  later  Real  Property  Law  fCca- 
Bol.  Laws,  c.  50)  §  161,  fceW,  that  trustee  ap- 
pointed by  Supreme  Court  to  execute  trust  ha^ 
same  power  of  sale  as  that  given  to  orisinal 
trustee.— Forman  v.  Young,  152  N.  T.  S.  417. 
^=s>l9l  (N.Y.Sup.)  Under  Real  Property  Law 
it  96,  97,  trustee  to  sell  and  distribute  pro- 
ceeds of  realty  after  death  of  life  tenant.  h«'- 
only  power  of  sale  which  might  be  terminat-^'J 
by  agreement  of  devisees  to  take  the  reaJty  con- 
stituting the  trust  estate.— Van  Cott  v.  Van 
Cott,  152  N.  Y.  S.  840. 

^=^249  (N.Y.Sup.)  Where  the  optionee's  trus- 
tees acting  within  their  authority,  elect  to  a- 
ercise  an  option  to  purchase  land,  tbey  are  the 
proper  persons  to  sue  on  the  option  after  Its 
conversion  by  such  election  into  a  contract  f<*r 
the  sale  of  land.— Farley  v.  Secor,  152  N.  Y.  & 
787. 

V.  EXECUTION  OF  TRUST  BT  TRUS- 
TEE  OR  BT  COURT. 

^=»273  (N.Y.Sup.)  Where  stock  dividend  ai 
stock  held  in  trust  was  to  be  apportioned  br- 
tween  life  tenant  and  remaindermen  a(H^H.)niiE2 
to  amount  of  surplus  of  corporation,  held,  that 
respective  shares  would  be  determined  on  ba^b 
of  its  surplus  before  authorization  of  separait 
and  subsequent  cash  dividend.— In  re  Osbumt, 
152  N.  Y.  S.  48. 

<g=s>273  (N.Y.Sur.)  A  beneficiary  for  life  h'a 
entitled  to  all  the  interest  payable  on  seoLri- 
ties  belonging  to  testator's  estate  at  his  d^At. 
and  set  aside  for  a  trust  fund  pursnant  to  thf 
will.— In  re  Fanoni,  152  N.  Y.  S.  2ia 
^=s>274  (N.Y.Sur.)  In  the  absence  of  clear  di- 
rections to  the  contrary,  where  investments  : 
trust  funds  are  made-  pursuant  to  a  will,  tl-- 
principal  must  be  kept  from  loss  of  premii: 
paid  on  term  securities;  but,  if  bcuids  ar«  k- 
ceived  from  testator's  estate,  the  whole  iIitr^ 
est  should  be  treated  as  income,  and  paid  o\'<^: 
to  the  life  beneficiary.— In  re  Fanoni,  152  N.  Y. 
S.  218. 

As  used  in  the  rule   that,  where   bonds  a> 
"received  from  the  estate  of  the  testator,^  tl* 
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rbole  int«rwit  shall  be  treated  as  income,  the 
''ords  quoted  cannot  be  construed  as  equivalent 

>  "received  in  kind  from  the  testators  estate 
s  a  sp^'cific  bequest  in  trust," — Id. 

S=3275  (N.T.Sur.)  Where  a  fund  bequeathed  in 
1*11  St  is  in  the  form  of  specified  securities,  there 
i\n  be  no  sinking  fund,  unless  the  will  so  pro- 
ides.— In  re  Fanoni,  152  N.  Y.  S.  218. 

VI.  AGCOUKTING  AND  COMPENSA- 
TION OF  TBUSTEE. 

x=>295  (N.Y.Sur.)  On  petition  for  account, 
eld,  that  the  petitioner's  only  remedy  was 
gainst  the  executrix  of  a  testamentary  trust, 
s  tenant  in  common,  and  that  he  could  not  corn- 
eal an  accounting  as  trustee  for  rents  collected 
fter  termination  of  a  part  of  the  trust.— In  re 
>verton,  152  N.  Y.  S.  545. 

:=>3I3  (N.Y.)  Expenses  and  costs  incurred  by 
rustee  in  joining  with  some  of  its  beneficiaries 
1  opposition  to  a  suit  by  plaintiff  as  residu- 
ry  legatee,  who  was  ultimately  successful,  to 
eclare  illegal  the  trust,  held  denied.— Bailey  v. 
Buffalo  Loan,  Trust  &  Safe  Deposit  Co.,  108  N. 
3.  561. 

VII.   ESTABLISHMENT  ANB  EN- 
FORCEMENT OF  TRUST. 

(C)  Actions. 

x=»366  (N.Y.Sup.)  In  an  action  by  a  creditor 

>  enjoin  payment  to  other  creditors  of  an  in* 
olvent  of  a  fund  placed  in  defendant  trustee's 
ands  by  such  Insolvent,  the  insolvent  held  a 
ecessary  party  defendant.— Pisher  v.  Johnson, 
52  N.  Y.  S.  944. 

s=>37l  (N.Y.Sup.)  In  an  action  by  a  creditor  of 
n  insolvent  to  restrain  payment  to  other  cred- 
:ors  of  a  fund  alleged  to  have  been  placed  in 
trustee's  hands  by  such  insolvent,'  complaint 
eld  demurrable  as  being  against  such  trustee 
s  an  individual.— i^sher  v.  Johnson,  152  N.  Y. 
1.  944. 

?=>375  (N.Y.Sup.)  Where  a  trustee  of  an  ex- 
ress  trust  misapplied  the  funds,  not  using  them 
3r  the  purpose  for  which  they  were  intended, 
he  beneiiciary,  the  trust  having  been  estublish- 
d,  is  entitled  to  a  money  judgment  against  the 
rustee.— Madison  Trust  Co,  v.  Carnegie  Trust 
:o.,  152  N.  Y.  S.  617. 

ULTRA  VIRES. 

ee  Corporations,  ^=^461. 

UNDISCLOSED  AGENCY. 

ee  Principal  and  Agent,  ^=s>145,  146. 

UNDUE  INFLUENCE. 

lee  WiUa,  <8=s>156-16«. 

UNITED  STATES. 

lee    Copyrights;     Internal    Revenue;     Trade- 
Marks  and  Trade-Names;    IVeatios. 


USURY. 

See  Banks  and  Banking,  ^3»181 ;    Dower,  < 
63. 

X.  ITSVRIOUS   CONTRACTS   AND 
TRANSACTIONS. 


(A)  Nature  *nd  Vallditr* 
^ssy{2  (N.Y.Sup.)  Usury  can  be  predicated  only 
on  a  contract  whereby  one  party  agrees  to  pay, 
and  the  other  agrees  to  take,  an  unlawful  pre- 
mium upon  a  loan,  and  not  where  the  lender 
was  ignorant  of  the  usurious  agreement.— Brown 
V.  Jones.  152  N.  Y.  S.  571. 

A  joint  guaranty  of  a  mortgage  by  the  agents 
of  the  borrower  and  the  lender  held  not  to  put 
the  lender  on  inquiry  of  facts  which  would  show 
that  the  contract  was  usurious  because  of  a  pay- 
ment to  her  agent. — Id. 

^=s>3l  (N.Y.Sup.)  Assignment  by  testamentary 
beneficiary  of  a  part  of  his  share  in  the  estate 
for  an  advancement,  which,  with  interest,  was 
less  than  the  part  held  usurious.— Hartley  v. 
Eagle  Ins.  Co.  of  London,  England,  152  N.  Y. 
S.  686. 

^=:»34  (N.Y.Sup.)  Where  a  mortgage  is  execut- 
ed directly  to  the  lender  he  taking  the  same  at 
a  discount  greater  than  the  legal  rate  of  in- 
terest, the  transaction  constitutes  usury. — 
Schanz  v.  Sotscheck,  152  N.  Y.  S.  851. 

Where  a  mortgage  is  executed  to  a  bona  fide 
mortgagee,  it  may  thereafter  be  sold  at  any  dis- 
count agreed  on  without  thereby  violating  the 
Hsury  law,  which  operates  only  on  the  contract 
by  which  the  instrument  had  its  inception. — Id. 
^^37  (N.Y.Sup.)  A  person  may  guarantee  the 
obligation  of  another,  and  take  whatever  price 
he  may  obtain  therefor,  without  rendering  the 
obligation  usurious. — Brown  v.  Jones,  152  N.  Y. 
S.  571. 

^=s>53  (N.Y.Sup.)  A  contract  whereby  a  factor, 
who  advanced  money  to  his  principal,  was  to 
receive  a  commission  for  services  in  addition  to 
the  legal  interest  on  the  money  advanced,  is  not 
usurious.— Spain  v.  Talcott,  152  N.  Y.  S.  611. 

A  factor,  who  performed  some  of  the  services 
required  by  a  contract,  held  not  guilty  of  usury 
in  receiving  commissions  in  addition  to  the  fuU 
interest  on  amounts  lent  his  principal.— Id. 

Where  a  factor  made  collections  for  his  prin- 
cipal, that  service  warranted  payment  of  com- 
missions in  addition  to  payment  of  the  full  legal 
interest  on  advances  made. — Id. 
^=»56  (N.Y.Sup.)  A  payment  to  the  lender's 
agent,  made  by  the  borrower's  agent  without 
knowledge  of  the  lender,  and  from  which  the 
lender  received  no  benefit,  does  not  make  the 
contract  usurious.— Brown  v.  Jones,  152  N.  Y. 
S.  571. 

^=>57  (N.Y.Sup.)  Payment  by  a  borrower  to 
her  agent  for  procuring  the  loan  will  not  make 
the  contract  usurious,  though  he  acted  as  attor- 
ney for  the  lender  in  drawing  the  papers.— 
Brown  v.  Jones,  152  N.  Y.  S.  571. 

(B)  RlMTlitfl  and  Remedies  of  Parties. 

^==>98  (N.Y.Sup.)  In  action  to  foreclose  mort- 
gage usurious  as  having  been  sold  to  plaintiff, 
through  a  mere  dummy  to  pass  title,  at  a  usuri- 
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ous  discount,  the  security  was  enforceable  only 
for  the  amount  actually  paid.— Schana  v.  Sots- 
check,  152  N.  Y.  S.  851. 

«S=>II7  (N.Y.Sup.)  Usury  involves  crime  and 
forfeiture,  and  must  be  strictly  proved.— Brown 
V.  Jones,  152  N.  Y.  S.  571. 

In  a  suit  to  foreclose  a  mortgage,  evidence 
held  not  to  show  that  the  mortgagor  knew  that 
her  agent  intended  to  make  a  payment  to  the 
iender^s  agent,  and  therefore  not  to  establish 
usury. — Id. 

(C)   Rlvhts  and  Remedies  of  Tliird  Per- 


«ss>l28  (N.Y.Sup.)  PlaintiflE,  with  knowledge  of 
fact  that  mortgage  sold  to  him  at  a  discount 
had  no  valid  inception  previous  to  its  assign- 
ment by  a  dummy  mortgagee,  could  not  enforce 
the  mortgage,  which  was  usurious.— ScLanz  v. 
Sotscheck,  152  N.  Y.  S.  851. 

To  render  a  mortgage,  sold  at^  a  discount,  en- 
forceable as  not  usurious,  the  original  execution 
of  the  instrument  must  have  left  it  enforceable 
in  the  hands  of  the  mortgagee  as  against  the 
mortgagor,  irrespective  of  any  future  sale  actu- 
ally in  contemplation  of  the  parties.— Id. 

Where  a  mortgage  is  executed  to  a  mere 
dummy  to  pass  title  to  a  buyer  at  a  discount, 
rendering  the  transaction  illegal  as  effecting  an 
usurious  loan,  the  bona  fide  belief  of  buyer  that 
he  is  such  in  fact  cannot  validate  the  mortgage 
as  such. — Id. 

The  buyer  of  a  mortgage,  for  which  the  mort- 
gagee did  not  pay  full  consideration,  so  that 
the  instrument  secured  a  usurious  loan,  can 
enforce  such  security  against  the  mortgagor 
only  on  the  theory  of  estoppel,  and  for  the 
amount  paid  by  him,  irrespective  of  his  own 
lack  of  knowledge  of  the  facts.— Id. 
<&=9l30  (N.Y.Sup.)  One  who  ac9uired  mortgag- 
ed premises  by  a  deed  containing  a  covenant 
against  incumbrances  can  contest  the  validity 
of  the  mortgage  on  the  ground  of  usury.— Brown 
V.  Jones,  152  N.  Y.  S.  571.        .  ^ .  ^     ^. 

A  conveyance  of  premises,  subject  to  the  lien 
of  a  mortgage,  ratifies  the  mortgage,  though  it 
be  usurious.- Id. 

<$=:»I33  (N.Y.Sup.)  Where  one  who  purchased 
property,  on  which  a  mortgage  had  been  given, 
without  assuming  the  mortgage,  did  not  set  up 
usury  as  a  defense  to  foreclose  the  proceeding, 
that  defense  is  waived.— Brown  y.  Jones,  152 
N.  Y.  S.  571. 

VACATION. 

See  Injunction,  €=s>161,  163. 

VENDOR  AND  PURCHASER. 

See   Fraud,   ©=»50:    Fraudulent   Conveyances, 
^=:>314;    Sales;    Specific  Performance. 

n.   OONSTBUGTION  AND  OPERATION 
OF  CONTRACT. 

<©=>75  (N.Y.Sup.)  Where  no  time  is  fixed,  a 
contract  for  the  sale  of  land  should  be  per- 
formed within  a  reasonable  time.— Goetzmann 
V.  Caldwell,  152  N.  Y.  S.  491. 


HI.  MODIFICATION  OB   BESCISSIOir 
OF   CONTRACT. 


(C)  Reaeiaiilon  by  PvreliAser* 

<S=>IM  (N.Y.Sup.)  Where  a  contract  for  tbe 
sale  of  land  is  to  oe  performed  within  a  reai^:^^- 
able  time,  the  owners  long  delay  in  oflferin?  a 
marketable  title  warrants  the  purchaser  in  re- 
scindiug.— Goetzmann  ▼.  Caldwell,  152  N.  Y.  S. 
491. 

V.  RIGHTS   AND   UABIUTIES    OF 

PARTIES. 

(B)  Aa  to  Tliird  Persona  in  GemermL 

^s>2l4  (N.Y.Sup.)  Upon  rescission  of  a  oca- 
tract  for  the  sale  of  land  for  default  of  vendor. 
held,  that  a  mortgagee  of  a  vendor,  an  as!»ij;D'ci: 
of  the  contract,  could  not  recover  the  valce 
of  the  use  and  occupation  of  the  premises.— 
Goetzmann  v.  Caldwell,  152  N.  Y.  S.  491. 

(C)  Bona  Fide  Pv rc1ia.se ra. 

^=9232  (N.Y.Sup.)  Possession  for  10  years, 
with  payment  of  taxes,  held  sufficient  notice  i<. 
one  claiming  as  a  bona  fide  parchaaer. — Fagan 
V.  Ulrich,  152  N.  Y.  S.  37. 

VII.   REMEDIES  OF  PURCHASER. 

(A)   Recovery    of    Parcliase    Money     Pai«i. 

9=s»334  (N.Y.Sup.)  Recovery,  by  administrator 
of  deceased  purcnaser  of  realty,  of  installmeiits 
of  purchase  price  paid  vendor,  held  not  war- 
ranted  by  the  contract.— Coyne  v.  Valley  Stream 
Realty  Co.,  152  N.  Y.  S.  273. 

(B)  Actions  for  Breacli  of  Contract. 

^=»35l  (N.Y.Sup.)  The  measure  of  damag<?i 
for  the  owner's  failure  to  perform  the  contract 
to  sell  land  is  the  difference  between  the  stipQ- 
lated  purchase  price  and  the  value  of  the  laid. 
-Farley  v.  Secor,  152  N.  Y.  S.  787. 

VENUE. 

See  Pleading,  ^s»218. 

L  NATURE  OR  SURJECT  OF  ACTIOH. 

®=»7  (N.Y.Sup.J  Venue  of  action  of  contra--: 
held  properly  laid  in  S.  county,  where  executed 
and  to  be  performed,  and  where  assignor  lir^l 
-Gincel  v.  Cohen.  152  N.  Y.  S.  25(5. 

m.   CHANGE    OF    VENUE    OR    PUICE 
OF   TRIAIi. 

^=:>52  (N.Y.Sup.)  Place  of  trial  of  an  actios 
will  be  changed  to  the  county  where  the  trans- 
action arose  and  where  all  the  witnesses  residf. 
— Jacobson  v.  Strong,  152  N.  Y.  S.  400. 
^3»52  (N.Y.Sup.)  A  motion  for  change  of  ven^.' 
to  a  rural  county  for  convenience  of  defend- 
ant's witnesses  will  be  granted  where  it  appean 
that,  if  one-half  those  suggested  are  needed,  a 
considerable  preponderance  of  tbe  witnesses 
would  be  accommodated.— Buffalo  Wholesale 
Hardware  Ck).  v.  Hodgeboom,  152  N.  Y.  S.  900 

VERDICT. 

See  Appeal,  ^=s>1151;  Master  and  Servant 
<S=>297;  New  Trial,  <S=>68-71;  Sales,  *» 
365;    Trial,  <$=s»333,  335. 
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VERIFtCATION. 

See  Executors  and  Administrators,  ^ss>336. 

WAIVER. 

See  Arbitration  and  Award.  ^=»28;  Carriers, 
<&=>159,  252;  Criminal  Law,  <S=>641,  899; 
Insurance,  ^=»388;  Jury,  ^=»25,  28;  Land- 
lord and  Tenant,  ^=s>184,  213;  Parties,  «=> 
75;  Principal  and  A^ent,  ^=»145;  Sales, 
<3=»481;   Usury,  «=3>133. 

WAREHOUSEMEN. 

See  Carriers,  «ft=>140;    Food.  «8=»1» 

WARRANTY. 

^ee   Sales,  €s»261. 

WATERS  AND  WATER  COURSES. 

See  Cana]s;  Eminent  Domain,  ^s»186;  Navi- 
gable Waters. 

V.  SURFACE  WATERS. 

^=9|I9  (N.Y.Sup.)  A  railroad  company,  con- 
structing a  ditch  along  its  right  of  way  and  a 
culvert,  must  exercise  ordinary  care  to  see  that 
the  ditch  and  culvert  are  in  proper  condition  to 
carry  away  waters  ordinarily  collected. — Snook 
V.  New  York  Cent  &  H.  R.  R.  Co.,  152  N.  Y. 
S.  564. 

A  railroad  company,  maintaining  a  ditch  and 
a  culvert  to  carry  away  waters  ordinarily  col- 
lected, held  not  negligent  for  failing  to  main- 
tain a  culvert  sufficient  to  carry  away  water 
produced  by  an  exceptionally  heavy  rainfall. 
— Id. 

Vn.   OONVETANCES   AND   CON- 
TRACTS. 

&=»I58  (N.Y.Sup.)  Contract,  whereby  defend- 
sint  permitted  plaintiff  to  connect  with  water 
[>ipe  on  his  premises  on  condition  that  pipes 
should  not  be  allowed  to  freeze  or  water  run 
:o  waste,  held  not  breached  by  occasional  freez- 
ug  or  running  of  water  to  prevent  freezing. — 
Sberts  V.  Peters,  152  N.  Y.  S.  1091. 
S=>  1581/2  (N.Y.Sup.)  Evidence,  in  an  action 
or  an  injunction,  held  to  show  that  defendant 
lad  shut  off  and  interfered  with  plaintiff's  wa- 
er  supply.—Eberts  v.  Peters,  152  N.  Y.  S. 
.091. 

TVhere  plaintiff  had  not  breached  conditions 
»f  contract  for  water  supplv  from  defendant's 
^remises  so  as  to  forfeit  rights  tliereunder,  de- 
endant  would  be  enjoined  from  shutting  off  or 
aterfering  with  plaintiff's  water  supply.— Id. 

WEAPONS. 

;=>I8  (N.Y.Sup.)  In  an  action  for  injuries  to 
14  year  old  boy  from  the  accidental  discharge 
£  an  air  rifle,  held,  that  whether  plaintiff 
ras  negligent  was  for  the  jury. — Gerbino  v. 
^reenhut-Siegel-Cooper  Co.,  152  N.  Y.  S.  602. 
Where  the  exposing  of  a  loaded  air  rifle  on  a 
>unter  in  defendant  s  store  was  the  proximate 
luse  of  defendant's  injury,  fteW,  that  the  in- 


tervening act  of  plaintiff's  companion  in  palling 
the  trigger  while  examining  the  rifle  could  not 
relieve  defendant  from  liability.— Id. 

Evidence  held  to  sustain  a  finding  that  de- 
fendant was  negligent.— Id. 

Where  a  company  conducting  a  department 
store  exposes  air  rifles  on  a  counter,  and  boys 
load  same  to  test  them,  and  another  boy  is 
subsequently  injured  in  consequence  thereof,  it 
is  chargeable  with  actionable  negligence.— Id. 

WILLS. 

See  Charities,  ^ss>36;  Descent  and  Distribu- 
tion ;  Executors  and  Administrators ;  Judg- 
ment, €=»5S5,  642,  713;  Jury,  ^=s»25;  Mu- 
nicipal Corporations,  9=s»292;  Perpetuities; 
Powers,  ^==>36;  Receivers,  9=s»27;  Remain- 
ders, ^=»4;  Specific  Performance,  ^s»SG; 
Trusts,  «=»35,  274. 

L   NATURE  AND  EXTENT  OF  TESTA- 
MENTART   POWER. 

«=»3  (N.Y.Sup.)  A  charitable  corporation  in- 
corporated under  Laws  1841,  c.  118,  made  sub- 
ject to  Laws  1860,  c.  360,  by  Laws  1864,  c. 
57,  is  not  subject  to  Laws  1848,  c.  319,  and 
may  take  a  legacy.— In  re  New  York  Life  Ins. 
&  Trust  Co.,  152  N.  Y.  S.  881. 

m.   CONTRACTS  TO  DEVISE  OR  BE- 
QUEATH. 

^62  (N.Y.)  A  joint  will  accepted  by  the  sur- 
viving husband  held  to  create  a  contract  pre- 
venting him  from  disposing  of  his  property  con- 
trary to  its  provisions.— Rastetter  v.  Uoenninger. 
108  N.  E.  210,  214  N.  Y.  66. 

IV.  REQUISITES    AND    VALIDITY. 

(B)  Form  and  Contents  of  Inatramonta. 

^=^100  (N.Y.)  An  instrument  jointly  execut- 
ed in  due  form  as  a  will  by  two  persons  may  be 
proven  as  the  will  of  either.— Rastetter  v.  Hoen- 
ninger,  108  N.  E.  210,  214  N.  Y.  66. 

(F)   Mlatatce,  Vndne  Influence,  and  Fraud. 

€=»I55  (N.Y.Sur.)  That  testatrix  was  influenc- 
ed by  affection  and  gratitude  to  will  her  prop- 
erty to  her  son,  instead  of  her  husband,  held 
not  to  constitute  undue  influence. — In  re  Spoon- 
er's  Will,  152  N.  Y.  S.  537. 

Before  influence  exercised  over  testatrix  can 
constitute  "undue  influence,"  it  must  be  such 
as  to  destroy  her  free  agency  and  substitute  for 
her  will  the  will  of  another. — Id. 
^:=>163  (N.Y.Sup.)  In  an  action,  under  Code 
Civ.  Proc.  §  2()53a,  to  vacate  the  probate  of  a 
will  and  secure  an  adjudication  that  a  second 
will  was  the  last  will  of  deceased,  the  burden 
was  on  defendant  to  show  that  the  second  will 
was  the  result  of  mental  incapacity  or  undue 
influence.— Evans  v.  Trimble,  152  N.  Y.  S. 
333. 

That  testatrix's  husband,  a  lawyer,  at  her 
suggestion  prepared  a  will  changing  the  disposi- 
tion of  her  property  in  his  favor  as  compared 
with  a  former  will,  raised  no  presumption  of 
undue  influence. — Id. 
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^=»I69  (N.Y.Sur.)  The  burden  of  proving  undue 
influence  rests  on  the  party  who  raises  such 
issue.— In  re  Spooner's  Will,  152  N.  Y.  a  537. 
^ss>l66  (N.Y.8up.)  Evidence  in  an  action  un- 
der Code  Civ.  I'roc.  |  2653a,  held  insufficient 
to  show  that  a  later  will,  set  up  as  ground  for 
vacating  probate  of  a  former  will,  was  pro- 
cured by  undue  influence.— Bvans  v.  Trimble, 
152  N.  Y.  S.  333. 

^s»l66  (N.Y.Sur.)  That  testatrix's  son,  to 
whom  she  bequeathed  her  property,  was  living 
with  her,  was  no  proof  that  the  will  was  pro- 
cured by  undue  influence.— In  re  Spooner*B  Will, 
152  N.  Y.  S.  537. 

(G)  RevooAtion  and  Revival. 

^S9l74  (N.Y.Sur.)  Under  Decedent  Estate  Law, 
§  34,  a  person  cannot  alter  a  will  by  burning, 
tearing,  canceling,  obliterating,  or  destroying 
a  part  of  it.— In  re  Kent's  Will,  152  N.  Y.  S. 
557. 

Where  certain  portions  were  miessSng  from 
testatrix's  will,  but  it  did  not  appear  that,  if 
she  removed  same,  she  did  so  with  intent  to 
cancel  the  entire  will,  held,  that  the  will  as 
originally  executed  was  entitled  to  be  admitted 
to  probate.— Id. 

<&=»I9I  (N.Y.Sur.)  A  will  reciting  that  it  is 
to  be  regarded  as  canceled  the  day  testator  en- 
ters matrimony  is  not  eflfectually  "canceled," 
within  Decedent  Estate  Law,  §  34,  by  bis  mar- 
riage.—In  re  Steiner's  Will,  152  N.  Y.  S.  725. 

V.   PROBATE,    ESTABLISHMEiri. 
AND  AKNUIiMENT. 

(A)  Probate    and   Revocation   In    Goneral. 

^==>208  (N.Y.)  Where  a  conjoint  will  by  two 
persons  gave  the  survivor  only  a  life  estate  with 
remainder  over  to  a  third  person,  the  instrument 
may  successively  be  proven  upon  the  death  of 
each  as  his  individual  will.— Rjistrtter  v.  Hoen- 
ninger,  108  N.  E.  210,  214  N.  Y.  06. 
^=^220  (N.Y.Sur.)  A  person  who,  though  a 
legatee,  was  not  an  heir  or  next  of  kin.  and 
made  no  claim  as  a  lepatee  or  devisee  under  any 
other  will  or  codicil  of  decedent,  held  not  enti- 
tled, under  Code  Civ.  Proc.  S  2617,  to  file  ob- 
jections to  the  probate  of  her  will.— In  re  Nel- 
son's Will,  152  N.  Y.  S.  734. 


fB)  Actions  to  Establlali  or  Deter 
Validity  In   General. 
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<@==>229  (N.Y. Sup.)  Where  contestant  deliber- 
ately abandoned  the  cnse,  on  a  jury  trial  being 
refused,  held,  that  his  subsequent  motion  to 
set  aside  the  probate  and  proceedings  as  on 
default  was  properly  denied.— In  re  Holme's 
Will,  152  N.  Y.  S.  826. 

(H)  Bvidence. 

^=:>290  (N.Y.Sup.)  Where  an  attorney  who 
drew  a  will  retained  it  for  some  time,  and  then 
delivered  it  to  testatrix  at  her  request,  and 
after  her  death  it  could  not  be  found,  the  pre- 
sumption is  that  she  destroyed  it  with  intention 
to  revoke.— Ip  re  Bennett's  Will,  152  N.  Y.  S. 
46. 

t@=:»303  (N.Y.Sur.)  Under  Code  Civ.  Proc.  § 
2612,  the  fact  that  the  witnesses  to  a  will  con- 
tradict each  other  does  not  require  that  pro- 


bate be  refused.— In  re  Spooner's  Will,  152  N. 
Y.  S.  537. 

^=s>303  (N.Y.Sur.)  In  proceedings  on  the  prv 
bate  of  a  will,  parts  of  which  were  misisini?.  :' 
was  not  necessary  that  the  missing  parts  <h>  ni.j 
be  proved  by  two  witnesses,  pursuant  to  <'  i 
Civ.  Proc  {  1865.— In  re  Kent's  Will,  loJ  X 
Y.  S.  557. 

(J)  Jadnrment  or  Deerec* 

^=»344  (N.Y.Sur.)  On  admission  to  probate  .  f 
a  will  from  which  certain  parts  were  missing. 
held,  that  there  should  be  an  accompanying  di- 
judication of  the  fact  that  certain  parts  «»-:•: 
missing.— In  re  Kent's  Will,  152  N.  Y.  S.  507 

VI.   OONSTRUCTION. 
(A)  General  Roles. 

^=»439  (N.Y.)  A  will  must  receive  the  most  f'. 
vorable  construction  to  accomplish  the  result  i-j 
tended  by  the  testator.— Chew  v.  Sheldon.  l'> 
N.  E.  552,  214  N.  Y.  344. 
^=»439  (N.Y.Sur.)  In  construing  a  will,  i> 
court  should  give  effect  to  the  testa tor^s  idiol- 
tion.— Tn  re  Bamfield,  152  N.  Y.  S.  212. 
^=»439  (N.Y.Sur.)  Where  the  intention  ff  tfc^ 
testator  is  not  clearly  expressed  in  the  will.  Ur 
court  must  resort  to  the  establiahed  rules  "t 
construction  to  determine  it. — In  re  IhiflfT^s  E* 
tate,  152  N.  Y.  S.  894. 

^=»449  (N.Y.)  A  will  raises  a  strong  pnrsmir'P- 
tion  against  partial  intestacy. — Iladcox  v.  O-^'. 
108  N.  E.  84,  213  N.  Y.  570. 
<&s>455  (N.Y.Sur.)  Where  language  of  will  is 
inexact  or  ambiguous,  courts  may  transpi>se  of 
insert  words  or  phrases,  or  leave  out  or  in^n 
provisions,  in  order  to  effectuate  an  intecti.* 
that  may  be  gathered  from  the  whole  text  v>\'l 
reasonable  certainty.— In  re  Bobbins'  Estat-. 
152  N.  Y.  S.  1067. 

^=s>47l  (N.Y.)  Provisions  in  will  cbaTiLT 
maintenance  of  testator^s  daughter  upon  f;ii'i. 
devised  in  fee  to  her  mother,  held  not  void  :'•: 
repugnancy  to  the  provisions  declaring  n^-'rl 
devise.— Chew  v.  Sheldon,  108  N.  E.  552,  214  N. 
Y.  344. 

©=»47l   (N.Y.Sur.)  Bequests  will  not   be  sa.  :i 
ficed  for  apparent  inconsistency  in   the  pruv.- 
sions  of  the  will,  where  it  is  possible  to  90  "  i-  I 
St  rue  such   provisions   as  to   reconcile    the  an- 
parently  conflicting  clauses.— In  re  Leighs  £«-  ; 
tate,  152  N.  Y.  S.  729. 

^=»48l  (N.Y.Sup.)  As  to  a  specific  legacy  a  «i    I 
speaks  as  of  the  time  of  execution. — Burt  ^ 
Harris,  152  N.  Y.  S.  956.  j 

<$=»487  (N.Y.Sur.)  Declarations   made    by    t^ 
tator  to  a  draughtsman  of  his  will  are  goner  iij  I 
inadmissible    to    show    testamentary    inten:'-: 
unless  the  will  is  ambiguous  or  equivocal.— I: 
re  Vosseler's  Estate,  152  N.  Y.  S.  208. 

Where  the  question  on  the  face  of  the  wiJi  > 
one  of  construction  as  to  whether  the  be<jv.--: 
of  a  share  of  the  residuary  estate  to  a  prf>  '^ 
ceased  sister  of  testatrix  was  absolute,  so  a»  tc 
have  lapsed,  the  admission  of  extrinsic  r^i- 
dence  of  intention  is  not  proper. — Id. 

The  presumption  is  that  a  testamentary  z'^ 
is  absolute,  unless  clearly  and  expresslj  \ia>' 
ified.-Id.  ^ 
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5=»489  (N.Y.Sup.)  Where  testator  bequeathed 
•roperty  in  trust,  to  be  paid  out  according  to 
irections  given  the  trustee,  which  were  not 
ontaiiied  in  the  wiH,  parol  evidence  was  ad- 
lissible  to  establish  the  beneficiaries  who  were 
ot  mentioned. — Reynolds  v.  Reynolds,  152  N. 
:.  S.  661. 

^=»490  (N.T.)  In  case  of  doubt  as  to  land  de- 
ised,  parol  evidence  held  admissible  to  explain 
be  land  referred  to,  but  not  to  contradict  the 
rovisions  of  the  will. — In  re  Phipps'  Will,  108 
J.  E.  554,  214  N.  Y.  378. 

B)    DeHlflrnatlon    of    De^-iaees,    and    Leffa- 
teea  and  Their  Respective  Shares. 

5=>497  (N.y.Sur.)  Under  a  will,  held,  that 
hildren  of  deceased  children  of  testator,  either 
s  grandchildren,  within  the  word  "children," 
s  used  in  the  will,  or  as  heirs  of  a  parent  dy- 
ig  seised  of  a  one-fifth  interest  in  premises 
3ld,  were  entitled  respectively  to  one-fifth  of 
be  proceeds  of  the  sale.— In  re  Lynch,  152  N. 
'.  S.  721. 

=>498  (N.Y.Sup.)  A  will  devising  residuary 
state  in  trust,  the  income  to  be  divided  equally 
mong  children,  and  empowering  them  to  make 
ills  disposing  of  the  principal  among  'issue," 
eld  to  confer  on  a  child  authority  to  make 
n  appointment  among  her  own  issue  or  those 
f  her  brothers  and  sisters.— Williams  v.  Van 
V^agenen,  152  N.  Y.  S.  926. 

=>509  (N.Y.Sur.)  Those  only  are  next  of  kin 
ho  are  such  at  death  of  testator.— In  re  Rob- 
ins' Estate,  152  N.  Y.  S.  1067. 

5=»53I  (N.Y.Sup.)  Will  construed,  and  held, 
lat  each  of  testator's  six  surviving  grandcbil- 
ren  was  entitled  to  an  equal  share  of  trust 
roperty,  and  that  plaintiff  and  his  brother 
rere  not  entitled  to  a  division  of  the  share  of 
leir  deceased  sister  to  exclusion  of  their 
jusins  notwithstanding  a  direction  to  distribute 
per  stirpes  and  not  per  capita.'*— Van  Cott  v. 
an  Cott,  152  N.  Y.  8.  840. 

(C)   SarvlTorshlp,  Representation,  and 
Substitution. 

=»540  (N.Y.Sur.)  A  will  construed,  and  held, 
lat  the  children  of  the  nephews  and  nieces  who 
redeceased  testatrix  were  not  entitled  to  any 
art  of  her  residuary  estate.— In  re  Leigh's  Es- 
ite,  152  N.  Y.  S.  729. 

Where  the  time  to  determine  the  rights  of  per- 
^ns  to  take  as  survivors  is  not  clearly  fixed  as 
eing  the  date  of  the  termination  of  the  partic- 
lar  estate,  it  will  be  presumed  to  be  the  date 
f  testatrix's  death.— Id. 

;=>555  (N.Y.Sur.)  The  words  "heirs  and  as- 
igns,"  used  in  bequeathing  a  residuary  estate, 
?al  and  personal,  held  merely  words  of  limi- 
ition,  and  not  to  import  a  substitution. — In 
e  Vosseler's  Estate,  152  N.  Y.  S.  208. 

(D)   Description   of   Property. 

$=::>56l  (N.Y.)  Devise  for  life  of  homestead 
arm,  together  with  M.  land,  so  called,  held  not 
D  include  a  small  tenant  place  separated  from 
be  other  tracts  by  a  lane.— In  re  Fhipps*  Will, 
08  N.  E.  554,  214  N.  Y.  378. 


«=s>569  (N.Y.Sur.)  A  will  construed  in  the  light 
of  a  valid  gift  inter  vivos  consummating  a  por- 
tion of  testatrix's  intention  as  disclosed  by  the 
will,  and  held,  that  the  proceeds  of  a  certificate 
of  deposit  and  lease  bequeathed  to  testatrix's 
cousin  should  be  paid  to  her.— In  re  Burt,  152 
N.  Y.  S.  959. 

^=>572  (N.Y.Sup.)  A  bequest  of  the  contents 
of  a  safety  deposit  box  held  to  include  bonds 
and  mortgages  ordinarily  kept  in  the  box.— Burt 
V.  Harris,  152  N.  Y.  S.  956. 

<B)   Nature  of  Bstates  and  Interests  Cre< 
ated. 

^=9614  (N.Y.Sur.)  A  devise  not  to  a  class,  but 
to  devisees  named,  held  not  to  be  construed  as 
intended  to  vest  merely  a  life  estate  in  the 
named  beneficiaries  and  remainder  in  their  heirs. 
—In  re  Vosselers  EsUte,  152  N.  Y.  S.  208. 
«=»6I4  (N.Y.Sur.)  Two  clauses  of  testator's 
will  held  to  vest  life  estate  in  testator's  brother 
with  gift  over  in  remainder.— In  re  Robbins' 
Estate,  152  N.  Y.  S.  1067. 
^==>623  (N.Y.)  Will  giving  property  to  daugh- 
ters for  life  with  remainder  to  testator's  de- 
scendants held  to  create  cross-remainders  re- 
quiring the  entire  property  to  be  kept  toeether 
until  the  death  of  the  survivor  and  divided 
among  the  legal  descendants  then  living  as  a 
class.-Hadcox  v.  Cody,  108  N.  B.  84,  213  N. 
Y.  570. 

rF)   Vested  or  Contingent  Bstates  and  In- 
terests. 

<©=>634  (N.Y.Sur.)  A  gift  of  a  remainder  after 
death  of  life  tenant  held  contingent,  precluding 
next  of  kin  of  contingent  remaindermen,  who 
predeceased  such  life  tenant,  from  taking. — In 
re  Duffy's  Estate,  152  N.  Y.  S.  894. 

Nephew  of  testator,  one  of  several  contingent 
remaindermen  under  the  will,  held  entitled  to 
the  whole  property.— Id. 

(H)  Bstates  la  Trnst  and  Powers. 

^=»676  (N.Y.Sup.)  Where  testator  bequeathed 
property  in  trust,  to  be  paid  out  according  to 
directions  given  the  trustee,  which  were  not 
contained  in  the  will,  an  enforceable  trust  was 
created  by  implication. — Reynolds  v.  Reynolds, 
152  N.  Y.  S.  661. 

^=s>680  (N.Y.Sur.)  Under  will  devising  property 
in  trust,  duty  of  paying  interest  accruing  after 
the  testator's  death  on  mortgages  on  the  prop- 
erty held  imposed  on  the  executor,  and  not  on 
the  trustee.— In  re  Littlefield's  Estate,  152  N. 
Y.  S.  206. 

^=>686  (N.Y.Sur.)  Where  a  testamentary  trust 
came  to  an  end  as  to  a  portion  of  the  lands  be- 
queathed, the  collection  of  the  rents  thereof 
thereafter  by  the  trustee  was  not  in  the  exercise 
of  any  power  committed  to  him  by  the  will.— 
In  re  Overton,  152  N.  Y.  S.  545. 

(I)   Actions   to    Construe   IVUls. 

^=:»695  (N.Y.Sur.)  A  special  proceeding,  brought 
in  Surrogate's  Court  under  Code  Civ.  Proc.  f 
2615,  for  the  construction  of  a  will,  held  not 
authorized  under  the  facts  shown,  not  withstand- 
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ing  section  1866,  though  title  to  the  land  he- 
<]neathed  was  questioned  by  a  vendee. — In  re 
Bouchoux,  152  N.  Y.  S.  548. 
«=»698  (N.Y.Sur.)  A  Surrogate's  Court,  in  con- 
struing a  will  pursuant  to  the  power  conferred 
on  it  by  Code  Civ.  Proc.  §  2(»15,  is  subject 
to  all  the  limitations  and  restrictions  which  have 
been  traditionally  annexed  to  the  exercise  of 
such  power  in  courts  in  equity.— In  re  Bou- 
choux, 152  N.  Y.  S.  548. 

^=>700  (N.Y.Sur.)  A  vendee  held  a  necessary 
party  to  a  proceeding  to  construe  a  will,  where 
he  was  the  only  party  who  would  be  adverse- 
ly affected  by  the  finding  asked  for.— In  re 
Bouchcux,  152  N.  Y.  S.  548. 

Vn.   RIGHTS    AND    lilABILITIES    OP 
DEVISEES   AND   IiEGATEES. 

<A)   Nature  o£  Title  and  Rlarhts  In  Gen- 
eral. 

^=>728  (N.Y.Sup.)  A  legatee  for  life  is  not  en- 
titled to  income,  where  the  only  property  de- 
vised to  the  trustees  was  unproductive  real  es- 
tate, which  the  executors  bad  discretion  to  sell, 
until  the  surplus  from  the  sales  is  paid  to  the 
trustees.— Lawrence  v.  Littlefield,  152  N.  Y.  S. 

130.  ^      ,.i,      u     . 

The  rule  giving  a  iepatee  for  life  the  income 
computed  from  the  testator's  death  does  not  give 
such  income  where  the  property  is  unproductive 
real  estate,  on  which  there  had  been  a  loss  pend- 
ing a  sale  by  the  executors  under  the  power  giv- 
-•n  them  in  the  will.— Id. 

<B)    Speelflc,   Demonstrative,  and    General 
Deirliies  and  Beqnesta. 

<g=>754  (N.Y.Sur.)  Will  construed,  and  held, 
that  bequests  of  shares  of  stock  was  a  specific 
bequest  as  of  the  time  of  the  execution  of  the 
will,  so  that  legatees  were  entitled  to  shares 
received  as  a  stock  dividend  and  held  by  testa- 
trix at  her  death.— In  re  Adams*  Estate,  152  N. 
Y.  S.  727. 

<C)   AdvancementSy     Ademption,     Satisfac- 
tion, and  Lapse. 

<g=>775  (N.Y.Sur.)  Language  of  a  will  held  to 
constitute  a  devise  of  a  residuary  estate  ab- 
solute, and  subject  to  lapse  on  devisee's  pred^e- 
ceasing  testatrix.— In  re  Vosseler's  Estate,  152 
N.  Y.  S.  208.  ^    ^ 

2  Rev.  St.  (1st  Ed.)  p.  66,  leaves  untouched 
the  common-law  doctrines  in  respect  to  lapse  of 
devises,  except  in  case  of  gifts  to  a  specified 
descendant  of  the  testator.— Id. 

(F)   Legacies  Charared  on  Property,  Bs- 
tate,  or  Interest. 

^=>826  (N.Y.Sur.)  The  title  to  certain  realty 
left  by  testator  subject  to  the  lien  of  specific 
legacies  held  subject  to  be  divested  by  the  ex- 
ercise of  the  power  of  sale  given  to  the  execu- 
tors.—In  re  Bamfield,  152  N.  Y.  S.  212. 

Where  the  realty  left  to  pay  specified  specific 
legacies  was  inadequate,  held,  that  the  specific 
legatees  were  entitled  to  recover  possession; 
but  until  they  did  so  the  executors  were  enti- 
tled to  possession,  rents,  and  profits.— Id. 


(H)  Void,    Lapsed,   and   Forfeited   Devises 

and  Bequests,  and  Propertr   and 

Interests  Undisposed  of. 

<e=>852  (N.Y.)  Maintenance  of  testator's  dau;li 
ter  charged  upon  farm,  devised  in  fee  to  Lei 
mother,  held  not  so  dependent  on  such  devise  a> 
to  lapse  with  it  when  the  mother  predeceas^ 
testator.— Chew  v.  Sheldon,  108  X.  £.  552,  214 
N.  Y.  344. 

€=>858  (N.Y.)  Will  giving  $2,0(X)  to  daughter 
for  life,  and  residue  of  property  to  two  dauft 
ters  for  life  with  remainder  to  descendants,  hfh 
to  give  the  principal  of  the  $2,000  fund  as  pin 
of  the  residuary  estate.— Hadcox  v.  Cody,  ll»^ 
N.  E.  84,  213  N.  Y.  570. 

WITNESSES. 

See   Evidence;     Process,   «=»120;     Trial,  ^ 
140;    Wills,  t&=:>303. 

n.   COMPETENCY. 

(C)  Testimony  of  Parties  or  Persons  In- 
terested, for  or  asralnst  Represesta- 
tlTes,  Survivors,  or  Snccesaora  In  Titk 
or  Interest  of  Persons  Deceaaed  or  I«- 
competent. 

<g=»l40  (N.Y.Sup.)  Under  Code  Civ.  Proc.  5 
829,  an  adopted  sister  of  deceased,  who  litd 
with  his  surviving  sister,  who  was  claimiK 
stock  certificates  under  a  gift  from  dec«isei 
held  not  incompetent  on  ground  of  intcresL- 
Dinnean  v.  Dinnean,  152  N.  Y.  S.  587. 
^=:>I42  (N.Y.Sup.)  In  an  action  against  i 
mutual  benefit  society  by  the  representative  >: 
a  deceased  member,  the  exclusion  of  tesiimiL* 
of  officers  of  the  society  as  to  conversations  I -J. 
with  decedent  was  improper.— Raab  v.  Natl*  a- 
al  Slavonic  Society  of  the  United  States  i 
America,  152  N.  Y.  S.  1033. 

(D)  Confidential  Relations  and   PriTllryH 

Conamnnl  cations. 

^=»202  (N.Y.Sur.)  An  attorney,  who  was  ; 
subscribing  witness  to  a  will,  was  competeBi 
to  testify  to  all  the  circumstances  att*»iidii: 
its  execution.— In  re  Spooner's  Will,  152  N.  i 
S.  537. 

<©=>206  (N.Y.Sup.)  Code  Civ.  Proc  §  835.  "1>- 
not  prevent  an  attorney  from  testifying  as  t- 
communications  by  a  client  made  in  the  pri~ 
ence  of  others.— In  re  Bennett's  Will,  152  >'.  Y- 
S.  46. 

in.  EXAMINATION. 
(A)  Taklns  Testimony  in  Cr«neral. 
€ss>255  (N.Y.Sup.)  The  admission  of  testiroi-j? 
by  a  bank  cashier,  who  had  no  personal  kii-^< 
edge  of  the  transaction,  after  refreshing  t> 
recollection  by  the  inspection  of  a  book.  la/. 
plaintiff  had  made  no  deposit  on  a  certain  da:-. 
held  error.— Jennings  v.  Lincoln  Nat.  Bati. 
152  N.  Y.  S.  1. 

(C)  PrlTlleffe  of  liritneaa. 

<@=»297  (N.Y.Sup.)  Under  the  Constitution  at: 

,  provision  of   Code  Civil  Procedure,   privileris: 

'  a    witness  from  incriminating  testimony.  *'  ;■ 

'  that  witness  before  referee  was  not   privil?^i 

by  apprehension  of  criminal  prosecution  in  ai- 

other  state,   of  which    there  was   no  apparent 

danger.— In  re  Werner,  152  N.  Y.  S.  862. 
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IV.   CREDIBIIJTY,    IMPEACHMENT, 
CONTBABICTION,  AND   COR- 
ROBORATION. 

(H)    lucoiiAlsteiit    Statements    by    Witness. 

®=»383  (N.Y.Sup.)  The  admission  of  testimony 
as  to  statements  contradicting  defendant's  agent, 
a  witness  on  its  behalf,  was  improper,  where 
such  statements  concerned  collateral  issues 
only.— Hammer  v.  Eisner-Mendelson  Co.,  152  N. 
Y.   S.  1003. 

C=>388  (X.T.Sup.)  The  admission  of  testimony 
as  to  previous  statements  contradicting  defend- 
ant*M  agent  held  improper,  in  the  absence  of 
foundation  therefor  previously  laid.— Hammer 
V.  Kisner-Mendelson  Co.,  152  N.-  Y.  S.  1003. 
C=>395  (N.Y.)  Evidence  of  declarations  by  de- 
fendant's son  as  to  the  ownership  of  a  car 
which  killed  frlaintiff's  intestate  held  admissi- 
ble as  explanation  of  defendant's  inconsistent 
act  in  licensing  the  car  in  his  name.— Ferris  v. 
^Sterling,  108  N.  E.  406,  214  N.  Y.  240. 

(IS)  Contradletlon  and  Corroboration  of 
'WltneMH. 
<S=>4I4  (N.Y.)  Evidence  of  declarations  by  de- 
fendant's son  as  to  the  ownership  of  a  car 
whicU  killed  plaintiff's  intestate  held  admissible 
to  refute  plaintiff's  claim  of  recent  fabrication. 
—Ferris  v.  Sterling,  108  N.  E.  406,  214  N.  Y. 
249. 

WORDS  AND  PHRASES. 

"Abuse  of  process."- Assets   Collecting  Co.   v. 

Myers  (N.  Y.  Sup.)  152  N.  Y.  S.  i):{0. 
"Aoguiescence."— Murray  v.  Smith  (S,  Y.  Sup.) 

152  N.  Y.  S.  102 
■**A11  claims  for  damages." — ^Trustees  of  Mission 

Church  in  City  of  New  York  v.  Kidley,  152 

N.  Y.  S.  745. 
*-At  any  time."— In  re  Farley  (N.   Y.)  108  N. 

E.  417,  214  N.  Y.  212. 
"Attached."— Cutler   Mail   Chute   Co.   v.    Craw- 
ford (N.  Y.  Sup.)  152  N.  Y.  S.  750. 
"Benevolent    institution."— In    re   Loeb    (N.    Y. 

Sup.)  152  N.  Y.  S.  879. 
"Building."— Smith    v.    Hedges    (N.    Y.    Sup.) 

ir32  N.  Y.  S.  05. 
"Charitable    institution." — In   re    Loeb    (N,    Y. 

Sup.)  152  N.  Y.  S.  879. 
"(.'irculation." — Cream  of  Wheat  Co.  v.  Arthur 

H.  Crist  Co.  (X.  Y.  Sup.)  152  N.  Y.  S.  407. 
"Claim   in  the  nature  of  an   easement."— Dime 

Savings  Bank  of  Brooklyn  v.  Butler  (N.   Y. 

Sup.)  152  N.  Y.  S.  633. 
"Connected  with   the  subject  of  the  action,"— 

Gleason  v.  Bush  (N.  Y.  Sup.)  152  N.  Y.  S. 

54. 
"Constitutional  officer." — People  ox  rel.  Deitz  v. 

Ilogan   (N.  Y.)   108  N.  E.  459,  214  N.   Y. 

210. 
"Contingent  remainder."— In  re  Osborne  (N.  Y. 

Sup.)  152  N.  Y.  S.  48. 
"Contracting   or  incurring   the   liability." — No- 

votny  V.  Kosloff  (N.  Y.)  108  N.  E.  189,  214 

N.  Y.  12. 
"Court  of  record." — Newman  v.  Basch   (N.  T. 

City  Ct.)  152  N.  Y.  S.  456. 
"Creditors  of  decedent's  estate."— In  re  Freije's 

Estate  (N.  Y.  Sur.)  152  N.  Y.  S.  726. 


"Damage  or  injury."— Wien  v.  New  York  Cent. 

&  H.  R.  R.  Co.  (N.  Y.  Sup.)  152  N.  Y.  S. 

154. 
"Dwelling  house.*'— Minister,  etc.,  of  Reformed 

I*rotestant  Dutch  Church  in  Garden   St.  v. 

Madison  Ave.  BIdg.  Co.   (N.  Y.)   108  N.  E. 

444,  214  N.  Y.  268. 
"Duty."— Rensselaer  &  S.  R.  Co.  v.  Delaware  & 

Hudson  Co.  (N.  Y.  Sup.)  152  N.  Y.  S.  376. 
"Easement."— Dime  Savings  Bank  of  Brooklyn 

V.  Butler  (N.  Y.  Sup.)   152  N.  Y.  ^.  633. 
"Employ^."— Kenny  v.   Inion  Ry.   Co.  of  New 

York  City  (N.  Y.  Sup.)  152  N.  Y.  S.  117. 
**p:mployer."— Kenny  v.   Union  Ry.  Co.  of  New 

York  City  (N.  Y.  Sup.)  152  N.  Y.  S.  117. 
"Equal  protection  of  the  law."— People  v.  Crane 

(N.  Y.)  108  N.  E.  427,  214  N.  Y.  154. 
"Exception."— I*eople  v.  L«bman   (N.  Y.   Sup.) 

152  N.  Y.  S.  72 
"Exclusive."— People  v.  Fuchs  (N.  Y.  Sup.)  152 

N.  Y.  S.  445. 
"Executive  act."— People  ex  rel.  Loevin  v.  Grif- 

(injr  (N.  Y.  Sup.)  152  N.  Y.  S.  113. 
"Figure."— People  v.  Eastman  (N.  Y.  Gen.  Sess.) 

152  N.  Y.  S.  314. 
"Final  judgment"— Peterson  v.  Ocean  Electric 

Ry.  Co.  (N.  Y.)  108  N.  E.  199,  214  N.  Y.  43. 
"General."— Brooklyn  Church  Society  of  Meth- 
odist   Episcopal    Church    v.    Brooklyn    Free 

Kindergarten   Society   (N.  Y.   Sup.)   152   N. 

Y.  S.  41. 
"Gift  to  an  individual."— Mollnow  v.  Rafter  (N. 

Y.  Sup.)   1.52  N.  Y.   S.  110. 
"Highway."— International  Ry.  Co.  v.  Wother- 

spoon  (N.  Y.  Sup.)  152  N.  Y.  S.  971. 
"History."— In  re  Grout  (N.  Y.)  108  N.  E.  83, 

214  N.  Y.  39. 
"Homestead  farm."— In  re  Phipps'  Will  (N.  Y.) 

108  N.  E.  554,  214  N.  Y.  378. 
"Improvidence,"— In    re    Brinckmann's    Estate 

(N.  Y.  Sur.)  152  N.  Y.  S.  542. 
"Inchoate  right  of  dower."— Schanz  v,  Sotscheck 

(N.  Y.  Sup.)  152  N.  Y.  S.  851. 
"Incompetent  person."— In  re  Case  (N.  Y.)  108 

N.  E.  408,  214  N.  Y.  199. 
"Insolvency."- Doughty  v.  Weston  (N.  Y.  Sup.) 

152  N.  Y.  S.  1035. 
"Issue."— Williams  v.  Van  Wagenen  (N.  Y.  Sup.) 

152  N.  Y.  S.  926. 
"Judicial    proceeding." — People    ex    rel.    Loevin 

V.  Griffing  (N.  Y.  Sup.)   152  N.  Y.   S.  113. 
"Laborers,  servants,  or  employes."— Farnum  v. 

Harrison  (N.  Y.  Sup.)  152  N.  Y.  S.  835. 
"Libel."— People  v.  Eastman  (N.  Y.  Gen.  Sess.) 

152   N.   Y.   S.   314. 
"Liquor  tax  certificate."— In  re  Farley  (N.  Y.) 

108  N.  E.  417,  214  N.  Y.  212. 
"Malicious  abuse  of  process."— Assets  Collecting 

Co.  V.  Myers  (N.  Y.  Sup.)  152  N.  Y.  S.  930. 
"Malicious  prosecution."— Assets  Collecting  Co. 

V.  Myers  (N.  Y.  Sup.)  152  N.  Y.  S.  930. 
"Ministry."- Rector,      etc.,     of      St.      George's 

Church  in  City  of  New  York  v.  Morgan  (N. 

Y.  Sup.)  152  N.  Y.  S.  407. 
"Mortgage."— (Jandy  v.  Collins  (N.  Y.)  108  N. 

E.  415,  214  N.  Y.  293. 
"Negligence."— Herman  v.   City  of  Buffalo  (N. 

Y.)  108  N.  E.  451,  214  N.  Y.  316. 
"Net    profits."— Chichester    v.    Walton    (N.    Y. 

Sup.)  152  N.  Y.  S.  1011. 
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**Nuisa nee."— Herman   v.   City   of   Buffalo   (N. 

Y.)  108  N.  B.  451,  214  N.  Y.  316. 
"Paid    subscribers."— Cream    of    Wheat   Co.   v. 

Arthur  11.  Crist  Co.   (N.   Y.   Sup.)   152  N. 

Y.  S.  407. 
"Parent."— People   v.   Fitzgerald   (N.   Y.    Sup.) 

152  N.  Y.  S.  641. 
"Personal   property."— People  ex   rel.  Wynn   v. 

lirifenhaKen  (N.  Y.  Sup.)  152  N.  Y.  S.  679. 
"Pledfi:e, "-Gaudy  v.  Collins  (N.  Y.)  108. N.  K. 

415,  214  N.  Y.  293. 
"Practice  of  law."— L.  Meisel  &  Co.  v.  National 

Jewelers*  Board  of  Trade  (N.  Y.  Sup.)  152 

N.  Y.  S.  913. 
"Practice  of  medicine."— People  ex  rel.  Leder- 

nian  v.  Warden  of  City  Prison  (N.  Y.  Sup.) 

152  N.  Y,  S.  977. 
"Private  nuisance."— Davis  v.  Internationa]  Ry. 

Co.  (N.  Y.  Slip.)  152  N.  Y.  S.  88. 
"Property."— International  Ry.  Co.  v.  Wother- 

spoon  (N.  Y.  Sup.)  152  N.  Y.  S.  971. 
"Real  estate."— Smith  v.  Hedges  (N.  Y.  Sup.) 

162  N.  Y.  S.  95. 
"Received   from  the  estate  of  the   testator."- 

In  re  Fanoni  (N.  Y.  SurO.  152  N.  Y.  S.  218. 
"Release."— In  re  Robbins*  Estate  (N.  Y.  Sur.) 

152  N.  Y.  S.  1067. 
"Representation."— People   v.   Eastman   (N.   Y. 

Gen.  Sess.)  152  N.  Y.  S.  314. 
"Satisfactory."— Keil  v.  Maxwell  (N.  Y.   Sup.) 

152  N.  Y.  S.  622. 
"Special   circumstances." — Ilarburger   v.   West- 
chester Fire  Ins.  Co.  (N.  Y.  Sup.)  152  N.  Y. 

S.  272. 
**Tax."— Rensselaer   &   S.  R.   Co.  v.   Delaware 

&  Hudson  Co.  (N.  Y.  Sup.)  152  N.  Y.  S.  376. 
"Technical   error."— People  v.   Maestry  (N.    Y. 

Sup.)  152  N.  Y.  S.  767, 
"Transportation,"— Wien    v.    New    York    Cent. 

&  H.  R.  R.  Co.  (N.  Y.  Sup.)  152  N.  Y.  S. 

154. 
"Undue  influence."— In  re  Spooner's  Will  (N.  Y. 

Sur.)   152  N.  Y.  S.  537. 


"Waiver."— People  v.  Abetti  (N.  Y.  Gen.  Ses&j 
152  N.  Y.  S.  890. 

WORK  AND  LABOR. 

See  Evidence,  «=»129. 

®=»I4  (N.Y.Sup.)  A  strike  by  a  plumbing  oic- 
tractor's  men,  because  the  owner  had  lei  j-an 
of  the  work  to  steam  fitters,  does  not  ex«L^ 
nonperformance  by  the  contractor,  so  aa  to  ♦^s- 
title  him  to  recover  on  quantum  meruit. — Le\iL> 
v.  I'hillips,  152  N.  Y.  S.  1025. 

One  who  has  contracted  to  do  certain  w-^rk 
at  a  fixed  price,  but  is  prevented  from  dx'^: 
so  by  the  other  party,  can  recover  for  the  valu- 
of  the  work  done  and  material  famished  up  :• 
that  time.— Id. 

^=>28  (N.Y.Sup.)  Where  there  was  no  proof  «< 
to  reasonable  value  of  repairs  klleged  to  bj'? 
been  made  necessary  by  plaintilTB  imperf<^.t 
work,  or  as  to  the  depreciation  of  value  tbert^o. 
judgment  on  counterclaim  coold  not  be  sustiis- 
ed.-Nitzke  v.  White,  152  N.  Y.  S.  1044. 

WORKMEN'S  COMPENSATION   ACT. 

See  Master  and  Senrant,  «=s>87K,  260%. 

WRITS. 

See  Attachment ;  Certiorari ;  Execution  ;  Ea- 
beas  Corpus;  Injunction;  Mandamus;  Pro- 
cess;   Quo  Warranto;   Replevin. 

WRIHEN  INSTRUMENTS. 

See  Evidence,  ^=>B8&-AB4,  441-i61« 

YEAR. 

See  Landlord  and  Tenant,  «=»83-103,  114,  IM 
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